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PREFACE 


TO  THE 


TENTH  EDITION. 


It  is  eleven  years  since  the  publication  of  the 
Ninth  Edition  of  this  Work,  and  during  that 
period  a  number  of  Statutes  have  been  passed 
which  render  necessary  a  new  Edition.  In  pre- 
paring this  Edition  the  same  anxiety  has  been  felt 
to  preserve  the  invaluable  text  of  Sir  Edward 
Vaughan  Williams,  the  weight  of  which  as  autho- 
rity is  constantly  shown  by  reference  thereto  in 
the  Judgments  of  the  Courts.  It  is,  however, 
obvious  that  it  is  impossible  to  avoid  alterations 
and  additions  to  the  text  in  introducing  the  great 
legislative  changes  which  have  taken  place,  and 
it  has  been  found  necessary  to  revise  most  care- 
fully the  entire  text,  as  well  as  the  notes,  and  to 
insert  a  great  deal  of  new  matter.  In  fact,  how- 
ever useful  the  old  Editions  may  be  as  a  guide 
to  abstract  principles,  they  are  comparatively  of 
little  value  to  the  practitioner  of  to-day  without 
the  necessary  alterations  occasioned  by  the  legisla- 
tive changes.  In  order  to  curtail  the  length  of  the 
Work,   Statutes  which  have  for  practical  purposes 
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become  obsolete  have  been  omitted,  referring  the 
reader  to  earlier  Editions.  The  chapters  on  Pro- 
bate Duty  have  been  replaced  by  the  provisions 
of  the  Finance  Acts ;  and  it  has  been  considered 
more  convenient  to  deal  with  the  Death  Duties 
together,  at  the  end  of  the  Second  Volume  of  the 
Work. 

The  Editors  have  entrusted  the  drafting  of  the 
chapters  relating  to  the  Finance  Acts,  1894  to 
1900,  to  Mr.  Roland  E.  Vaughan  Williams,  of 
Lincoln's  Inn,  They  have  also  to  thank  Mr.  J.  F. 
RocHFORD,  of  the  Middle  Temple,  for  assisting  in 
the  revision  of  Part  the  First  and  Books  I.  and  II. 
of  Part  the  Second.  Mr.  Cecil  Turner,  of  Lin- 
coln's Inn,  has  rendered  much  valuable  service  in 
assisting  in  the  revision  of  other  portions  of  the 
Work  and  in  connection  with  the  alterations  and 
additions  to  the  Index  of  the  subject-matter. 
Mr.  A.  LocKYER  Ingpen,  of  the  Middle  Temple, 
has  also  given  his  assistance  in  noting  cases. 

The  Index  of  Cases  now  contains  the  date  of 
each  case  and  references  to  all  the  Reports  in 
which  each  case  may  be  found.  The  cases  have 
been  noted  up  to  and  including  the  Reports  for 
December,  1904. 

R.  L.  V.  W. 
A.  R.  L 

December,  1904. 
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PREFACE 

TO    THE 

NINTH    EDITION. 


It  is  with  great  diffidence  that  I  offer  to  the  Profession  this 
Edition  of  my  Father's  great  work. 

In  the  last  Edition,  the  Editors,  in  their  desire  to  leave  as 
much  as  possible  unaltered  the  text  of  the  Author,  did  not 
attempt  to  do  more  than  note  up  the  cases  and  statutes  which 
had  been  decided  and  passed  since  the  last  Edition,  for  which 
Sir  Edward  Vaughan  Williams  was  personally  responsible, 
was  published.  What  was  done  in  the  way  of  alteration  was 
chiefly  the  work  of  my  late  Brother,  Walter  Vere  Yaughan 
Williams. 

The  lapse  of  a  quarter  of  a  century  since  the  last  Edition 
by  Sir  Edward  Yaughan  Williams  has  made  it  impossible  to 
avoid  altogether  alterations  of  and  additions  to  the  text  of 
the  Author.  It  was  impossible  to  introduce  into  the  new 
Edition,  by  means  of  notes  only,  great  changes,  of  which  the 
Judicature  Acts  and  the  Married  Women's  Property  Acts 
are  examples,  and  the  text,  therefore,  had  necessarily  to  be 
somewhat  altered ;  but  feeling  how  much  the  authority  of 
the  book  depends  on  the  maintenance  of  the  old  text,  I  have 
tried  to  make  these  alterations  as  small  as  possible,  and  I 
hope  that  critics  will  indulgently  remember  that  the  problem 
how  to  maintain  the  text  and  yet  introduce  the  new  matter 
was  one  of  great  difficulty,  and  which  could  not  be  worked 
out  with  absolute  uniformity.  Moreover,  day  by  day,  as  the 
work  of  this  new  Edition  proceeded,  I  became  more  and 
more  filled  with  admiration  for  the  original,  and  more 
impressed  with  my  own  inability  as  Editor  to  supply  my 
Father's  place.  This  it  is  which  makes  me  ask  the  indul- 
gence of  the  Profession  towards  what  has  been  a  great  effort 
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on  my  part.  I,  personally,  have  made  every  addition  and 
alteration,  except  that  my  friend  Mr.  Eustace  Smith,  of  the 
Chancery  Bar,  was  good  enough  to  redraft  for  me  the 
Chapters  upon  Equity  Practice. 

I  have  also  to  thank  my  friend  and  late  pupil,  Mr.  John 
Ogle,  of  the  Inner  Temple,  for  constant  assistance  throughout 
the  whole  of  the  necessarily  long  period  devoted  to  the 
preparation  of  this  Edition.  Mr.  Wasey  Sterry,  of  Lincoln's 
Inn,  prepared  the  Index  for  me  and  has  also  afforded  me 
much  assistance  by  his  conscientious  work  and  lawyer-like 
accuracy  when  acting  as  my  amanuensis.  My  friend  and 
late  pupil,  Mr.  E.  W.  Hansell,  of  the  Inner  Temple,  also 
gave  me  his  assistance,  especially  with  the  Chapters  on 
Common  Law  Practice.  In  conclusion,  I  wish  to  say  that  I 
finished  my  work  shortly  before  the  Spring  Circuit,  and 
therefore,  so  far  as  I  am  concerned,  the  cases  and  statutes 
only  come  down  to  that  date. 

I  am  happy  to  say,  however,  that  the  Publishers  have 
arranged  with  my  friend  Mr.  John  Ogle  to  prepare  the 
Addenda,  which  will  be  found  after  the  Index  of  Cases.  In 
this  he  has  given  references  to  all  the  cases  lately  decided, 
and  has  also  dealt  with  the  Trustee  Act,  1893,  which  was 
passed  during  the  present  Session  of  Parliament,  and  which 
comes  into  force  on  January  1st,  1894.  This  Act,  while  it 
in  no  way  alters  the  law  affecting  the  powers  and  liabilities 
of  trustees,  consolidates  the  various  Statutes  relating  to  those 
subjects  which  have  been  passed  from  time  to  time. 

A  table  will  be  found  at  the  end  of  the  Addenda  setting 
out  the  short  effect  of  each  section  of  the  new  Act,  and 
indicating  the  various  sections  of  preceding  Statutes  repealed 
and  re-enacted  by  it. 

E.  V.  W. 

November,  1893. 
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32  &  33  Vict.  c.  46  \_inndc  Ta/mcr's 

Act]  ....35'2,  757,  768,  771,  779, 

782,  786,  790,  1299,  1302, 

1314,  1585,  1587 

c.  62  [Debtors  Act,  1869] 1663 

s.  4  1618,  1664,  1667 

8.  6  1663,  1664,  1666 

8.27 783 

33  &  34  Vict.  c.  14   [Katitralization 

Act,  1870] 
B.  2 8,  9,  159,  800 

c.  23  [ForfeitKre  Act,  1870]    .  .51,  52, 
161,  474,  1154,  1161,  1162 

c.  35  [Apportion/Hint  Act,  1870]     775 

8.  2    633 

8.3    634 

8s.  4,  6 635 

ss.  6,  7 636 

c.  71  [Xational  Debt  Act,  1870] 

8.  23 626,  718,  1102 

c.  93  [Married  Women'' s  I'roperty 
Act,  1870] 

S8.  1,  2,  3,  4,  5    571 

ss.  7,  8   572,  1154 

s.  10 571,  572,  1047 

8.  11 671,  572 

8.  12 1313,  1405 

34  &  35  Vict.  0.  43  [Ecclesiastical  Di- 

lapidations Act]    ..111,  778,  1364 

35  &  36  Vict.  0.  44  [Chanceri/  Funds 

Act,  1872]    1139 

36  &  37  Vict.  c.  52  [Intestates'  Widows 

and  Children  Act,  1873] 

8.  1   219,  362 

88.  2,  3,  4     219,363 

ss.  5,  6,  7 363 

c.  66  [Judicature  Act,  1873] 

s.  3    210 

s.  16    211,  314,  1825,  1828 

8.  18  (sub-s.  4)   1826,  1828 

s.  19 450 

8.22 211 

s.  23 211,  215 

s.  24  (sub-s.  5)    1366,  1521 

(sub-s.  7)    403 

s.  25  (sub-s.  2)    1658,  1659 

(sub-s.  4)    478,  520 

(sub-8.  6)    638,  717 

(sub-s.  8)    1684,  1685 

(sub-s.  11)    478,  705,  783, 

1051,  1291,  1445,  1473,  1586 

6.31 211 

8.  33 1227 

8.  34 211,  215,  1227 

s.  49 1670 

37  &  38  Vict.  c.  42  [Building  Societies 

Act,  1874] 

ss.  7,  29    368 

c.   6  7   [Real  Property  Limitation 

Act,  1874]    507 

8.  8 1657,  1658,  1660 

8.  10 1658 
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38  &  39  "Vict.  c.  27  [Intestates^  Widows 

and  Children  Act  Extension 

Act,  1875]  219,  363 

c.   60    [Friendly    Societies    Act, 

1875],  8.  15 368 

c.  77  {Judicature  Act,  1875] 

8.  10.. 759,  771,  773,  782,  784,  786, 
1084,  1300,  1339,  1585 

B.  11 212,  215 

8.  18 237,252 

c.  92  [AgriculturalHoldings  Act, 

1875],  s.  53 567,568 

39  &  40  Vict.  c.  18  [Treasury  Solicitor 

Act,  1876] 

68.  1,  2,  3,  4,  5,  6 343 

8.  9 422 

c.  22,  s.  10 368 

c.  45,  s.  11 368 

c.  70,  8S.  41— 45 270 

40  &  41  Vict.  0.  18  [Settled  Estates 

Act,  1877],  s.  22 1822 

c.  34  [Locke  King''s  Act  Amend- 
ment Act,  1877].. 498,  1326,  1327, 
1328,  1343,  1396 

42  &  43  Vict.  c.  59,  s.  2 405 

s.  3    62 

43  Vict.  c.  14  [Customs  and  Inland 

Tievenue  Act,  1880]   ...1693,  1695 

8.  10   742,  1690,  1767 

s.  11  1744,  1774,  1790,  1821 

s.  12 1768 

8.  13 1763 

43  &  44  Vict.  c.  42  [Employers^  Lia- 

bility Act,  1880] 

ss.  1,  2,  3,  4,  6 615 

6S.  6,  7 616 

44  Vict.  c.  12  [Customs  and  Inland 

lievcnue  Act,  1881]    ...1695,1805 

8.  27 1693,  1736,  1751,  1764 

8.  28  737,  1723 

s.  29 1731,  1757 

8.  30 1732 

8.  32 1729,  1757 

s.  33 1748,  17G4 

s.  35 1748,  1749,  1764 

s.  36 1748,  1749,  1764 

8.  38.. 600,  1695,  1698,  1705,  1706, 
1707,  1761,  1797,  1798 

s.  40  234,  1729,  1730 

s.  41 1705,  1805 

s.  42 1763,  1838 

8.  43 1744,  1774,  1791 

44  &  45  Vict.  c.  41  [Conrcyanciny  and 
Law  of  Fioi^erty  Act,   l"881] 

8.  3  (2) 1512 

8.  4  1398,  1^99 

8.  6  563 

s.  10  630,  1350,  1386 

8.  11 1350,  1387 

8.14 710 

8.  30  ..518,  656,  1295,  1296,  l:-98, 
1399 

8.  31  178,  1296 

8.  37  714,  1437 
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44  &  45  Vict.  c.  41  [Conveyancing  and 

Law  of  Eroperty  Act,   1881] 

8.38 725 

s.  43.. 1141,  1144,  1145, 1147,  1610 

8.47 682 

s.  56 1465 

8.  59  791,  1349 

8.  60 1512 

8.61 487 

45  &  46  Vict.  c.  38  [Settled  Land  Act, 

1882]  1822 

8.  2  1718,  1719 

8.  28  (2) 535 

8.  34 1127 

8.35 535 

8.37 550 

s.  58 1721 

c.  39  [Conveyancing  Act,  1882] 

ss.  8,  9 682 

8.  10  (1)    1008 

c.    61    [Bills   of  Exchange   Act, 

1882] 

8.  7  (3) 664 

8.  9  (3) 1410 

8.  16  (1)    1421 

8.  26  (1)    1421 

s.  31  (4)    595 

8.  31  (5)    711,  1421 

s.  34  (3)    664 

s.  41  (1— c)  711 

8.  41  (2— a) 711 

8.  45  (5)    1607 

s.  45  (7)    711,  1607 

s.  46   712,  1535 

8.  49  (9)    1607 

c.  75  [Married  Women'' s  Property 

Act,  1882] 

8.  1  (8ub-s.  1)  ....39,  48,  521,  522, 

573,  575,  824,  1299 

(sub-s.  2)  ..160,  642,  692,  732, 

1480 

s.  2    .  .49,  522,  573,  575,  640,  1053 

s.  4   49,  1304 

8.5     ..49,522,573,575,640,1155 

s.  6    732,  734,  1481 

s.s.  7,  8 734 

8.  13 1404,  1406 

s.  14 1404,  1407 

s.  18   160,  732,  734,  1480,  1569 

s.  19 574,  575,  576,  1404 

s.  23   49,  522,  1481 

s.  24   ....160,  692,  732,  1480,  1569 

46  &  47  Vict.  c.  7,  s.  3 368 

c.  47  [Provident  Xominations,  ^-c. 

Act,  1883],  8.  8 369 

c.  49 ISfil 

8.  3 676 

c.  bl  [Bankruptcy  Act,  \88'i'\   ..    1:^39 

8.  4  (sub-s.  1) 1534 

s.  9    1633 

s.  30 1(^72 

s.  40 769 

s.  44 475,  800,  1633 

8.  47 576,  678 

8.  50  (5)    639 

6.  125   761,  788,  1646 


celii 
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46  &  47  Vict.  c.   57   [Patents  Act, 

1883],  8.  34 G28 

c.  Gl  \_A(iricuUural  Iluldbigs  Act, 
1883] 

s.  29 544 

8.  34 5G7,  568 

8.  G2 6G7 

Pt.  II 69'J 

47  &  48  Vict.  c.  44   \_Xaval  Tensions 

Act,  1884],  s.  2 365 

c.  55,  8.  4   3G7 

c.  62,  8.  11 741 

c.    71    [Intestates'    Estates    Act, 
1884] 

ss.  2,  3,  4    344 

ss.  5,  6,  7,  8,  9    345 

49  &  60  Vict.  c.  27  [Guardianship  of 

Infants  Act,  1886],  ss.  2,  3,  4     390 

50  &  51  Vict.  c.  26  [AUofmcnts,  ^-c. 

Compensation  Act,  1887],  s.  5     567 

c.  40,  8.  3 368 

c.  55  [Sheriff's  Act,  1887],  s.  25. .    1356 

c.  67,  8.  8   ' 368 

c.  71  [Coroners  Act,  1887] 

s.  4    679 

s.  20 679 

51  &  52  Vict.  c.  8  [Customs  and  Inland 

Revenue  Act,  1888] 

s.  21 1696,  1762,  1764,  1795, 

1797,  1805,  1816,  1839 

s.  22 1813,  1863 

c.    41    [Local    Government    Act, 

1888],  s.  21 1751 

c.  42  [Mortmain  and  Charitable 
Uses  Act,  1888] 

Pt.    I.  s.  1     805 

Pt.  IL  s.  4 805,  806,  807 

s.  5    807 

s.  10 806,  807 

Pt.  III.  s.  G 807,  813,  820 

s.  7    808 

8.  11 808 

8.  12     808,  816 

8.13(2)    820 

c.  43  [County  Courts  Act,  1888] 

8.  58 1568 

8.63 665 

s.  67 1568,  1642,  1686 

8.  68 1687 

8.  69  1642,  1687 

8.70  1557,1688 

8.  74  1642,  1688 

8.  75 1689 

s.  95  1535,  1605 

8.  120  1691 

c.  51  [Zand  Charges  Act,  1888] . .  766 
c.  59  [Trustee  Act,  1888] 

8.  1  (3) 1581 

8.  2  1465 

s.  4  1445 

8.  5  1445 

s.  6  1479 

s,  7  1444 

s.  8  1479,  1581,  1661 

s.  9    1449 


51  &  52  Vict.  c.  60  [Probate  Duty  (.SV. 

S(  Ir.)  Act,  1888],  h.  1    1751 

c.   62  [Treferential  Tai/inents    in 

Jtankniptcy  Act,  1888],  s.  1  .    760, 
761 

62  &  53  Vict.  c.  7  [Customs  and  Inland 
Revenue  Act,  1889] 

s.  5 1695,  1736,  1762,  1830 

8.  6     1695,  1762,  1799,  1828, 

1829,  1830 

8.  7    1830 

s.  8     1729,  1730,  1830 

8.  10    1811,  1820,  1S24,  1830 

s.  11 1695,  1698,  1705,  1706, 

1707,  1761,  1798 

8.  12 1726,  1863 

8.  13 1726,  1862 

8.  14 1726,  1769,  1862 

c.  50  [Local  Government  [Sc.)  Act, 

1889],  8.  21 1751 

c.  63  [Interpretation  Act,  1889], 

s.  18  (2)    1752 

53    Vict.     c.     16    [Jf'orJcinff     Cla.sses 

Dwellings  Act,  1890] 808 

53  &  54  Vict.  c.  5  [Lunacy  Act,  1890] 

8.  116 411 

s.  117    506 

8.  118    505 

8.  123  (1) 506 

s.  135    1623 

s.  141    1624 

8.  341    1623,  1624 

c.    29    [Intestates^   Estates   Act, 
1890] 

8.  1     358,  1232 

ss.  2,  3,  4,  5,  6    1233 

c.  39  [Tartnership  Act,  1890] 

8.  9    1374 

s.  14  (2)    1378 

8.  18 1410 

s.  22 504 

s.  29 488 

s.  33     488,1281,1378 

8.  36 1378 

8.38 488 

8.  39     488,  1379,  1498 

s.  42 488,  1379,  1485,  1486 

s.  43 488,  1379,  1487,  1844 

c.  44  [Judicature  Act,  1890] 

s.  4 285,  286,  290 

s.  5 249,  285,  286,  290 

c.  57  [Tenants'  Compensation  Act, 

1890],  8.  2   567 

c.  71  [Bankruptcy  Act,  1890] 

8.  1    1534 

s.  21  (sub-s.  2)     1646 

54  &  55  Vict.  c.   73   [3Iortmain  and 

Charitable  Uses  Act,  1891] 

8.  3    806,  817,  820,  1343 

8.  4,  6   817 

88.6,7,8     818 

ss.  9,  10      819 
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55  &  56  Vict.   c.   11  [_Mort»iain  and 

Charitahh;    Uses  Amrndmciii  \ 

Act,  1892]    808 

c.  Glt'o/onialFrobates  Act,  1892], 

s.  3    274 

c.  13  [_Convet/anci>if/  Act,   1S92], 

s.  3    710 

c.  29,  s.  10 808,  818 

66  Vict.  0.  5  {^Regimental  Debts  Act, 

1893]     758 

56  &  57  Vict.  c.  21   \_Voluntary  Con- 

veyances Act,  1893] 

s.  2    577 

8.  3    578 

c.  53  {Trustee  Act,   1893] 

8.  1  1449,  1450,  1451 

8.  2  (1,  2.  3)  1452 

s.  3  1452 

8.  4  1452 

8.  5  (1) 1452 

(2) 1453 

(3)  1451,  1453 

(4) 1453 

(5) 1453 

s.  6  1453 

s.  7  (1,  2) 1453 

s.  8  1445,  1454 

s.  9 1445,  1455 

8.  10  178,  1296 

8.  16 692,  734 

8.  17 1460,  1465 

s.  18 1444 

8.  21  713,  714,  1437,  1438 

8.  22 725,  729 

8.  24 1468,  1475,  1478,  1497 

8.25(1)  162 

8.  26 1622 

8.  29 1623 

8.  35 1623 

g  37 729 

8.  42  ' !,." ! .' .' !  ii39,*  iVe'lj  1556,  1558 

8.  45 1479 

8.  46 1557 

8.48 161 

8.  50  ..162,  725,  1449,  1479,  1550, 
1623 
c.  63  {Married  Women's  Property 

Act,   1893]  1304 

8.  3  39,  40 

57  Vict.  c.  10  {Trustee  Act,    1893, 

Amendment  Act,  1894],  s.  4.  1455 
57  &  58  Vict.  c.  30  {Finance   Act, 
1894] 
8.1  ..269,1695,1696,1698,1704, 
1766,  1805,  1806 

8.  2  (1) 1698,  1702,  1703,  1704, 

1705,  1706,  1708, 1709,  1710, 

1711,  1725,  1802,  1804 

(2).. 269,  600,  748,  1699,  1703, 

1712 

(3)  1699,  1797 

8.  3  1811 

(1) 1713 

(2) 1714 

8.  4  1715 


57  &  58  Vict.  c.  30  {Finance  Act,  1894] 

8.  5  (1)  ....1710,  1719,  1720,  1754, 
17(i7 

(2) 1695,  1716,  1720 

(3)  1717,  1720 

W 1717 

(5) 1717,  1721,  1722 

s.  6  (1) 1721 

(2) 1721,  1734,  1735 

(3) 1722 

(4) 1722,  1729,  1735 

(5,  6)  1722 

(7) 1723 

(8)  1723,  1733 

8.7(1)  1723,1737 

(2,  3)  1724 

(4) 1713,  1724,  1752 

(5)  1724,  1816 

(6)  1725,  1744 

(7) 1703,  1709,  1725 

(8,  9)  1725 

(10)  1726 

8.  8  (1)  234,  1726,  1750 

(2) 1726,  1731 

(3) 269,  1590,  1727,  1734 

(4) 1727,  1734,  1823 

(5)  234,  1729 

(6)  234,  1729 

(7) 1729 

(8,  9,  10,  11)  1730 

(12,  13)  1731 

(14)  1722,  1731 

(15) 1731,  1732 

(16)  1731 

(17,  18) 1732 

8.  9  (1)  ....1732,  1734,  1735,  1736, 
1739,  1821 

(2,  3) 1732 

(4) 1733,  1736 

(5,  6,  7)  1733 

8.  10  (1)  1740,  1742 

(2,  3)  1741 

(4)  1741,  1743 

(5,  6)  1741 

8.  11  (1,  2,  3) 1743 

(4)  1732,  1744 

8.  12 1744,  1791,  1821 

8.  13 1695,  1735,  1789, 

1791,  1820 

(1)  1744 

(2,  3)  1745 

8.  14  (1) 1737,  1745,1746 

(2,  3)  1745 

8.  15 1846 

(1)  1746 

(2,  3)  1747 

(4)  1747,  1815 

8.  16 1695 

(1)  1748,  1764 

(2)  1749 

(3)  1717,1749,1764 

(4)  1749 

(5)  1750 

8.  17  1750,  1811 

8.  18 1697,  1751,  1759,  1814 

8.  19 1751 
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67  &  58  Vict.  c.  30  [Finance  Jet,  1891] 

8.  20  (1,  2,  3) 

W    

8.21  (1)  175.^ 


(3)    17o3, 

(4)   1717, 

(5) i7r)4,  nso, 

B.  22(1)....  1718,  1721,1722, 
I72r),  1731,  1732, 
1755,  1756,  1757, 
(2) 1702,  1757, 

(3)  

8.23(1)  

(2-10)  

(11) 1721, 

(12,  13)  

(H-17) 

(18) 

(19) 

s.  24 

57  &  68  Vict.  c.  46  [Copi/hold  Act, 

1894],  s.  88 518, 

0.    60    [Merchant    Shqiping  Act, 
1894] 

176   311 

177 37,  93 

178     38,  311 

179    

742    

58  &  59  Vict.  c.  27  [Market  Gardens 

Com^fcnsation     Act,      1895], 

s.  3    

69  &  60  Vict.  c.  25  [Friendly  Societies 
Act,  1896],  s.  35     

59  &  60  Vict.  c.  28    [Finance  Act, 

1896] 

s.  13 

s.  14 1704, 

8.  15 1705, 

(4)     

8.  16 1711, 

s.  17 

s.  18.. 1695,  1723,  1730,  1794, 

(1)    

(2)    1735, 

(3)    

s.  19(1)    


TAOE 

1752 
1753 
1 754 
.1753 
1755 
1753 
1767 
1723, 
1753, 
1761 
1800 
1757 
1757 
1758 
1758 
1758 
1759 
1700 
1761 
1761 

1296 


,  366 

,  311 

,  366 

311 

38 


568 
758 


8.20(1)    

(2)    

8.  22 

8.  23 

s.  40 

s.  45 

0.    35    [Judicial    Trustees    Act, 
1896] 

8.  1  (2)    162,  1466, 

(4) 

(5) 

8.  3     1447,  1466, 

s.  4    

GO  &  61  Vict.  c.  37  [Worlcmen''s  Com- 
pensation Act,  1897],  ss.  1, 
2,7   


1794 
1807 
1807 
1707 
1712 
1750 
1813 
1735 
1794 
1735 
1740 
1740 
1747 
1747 
1741 
1759 
1730 
1794 


1625 
162 
1503 
1625 
1625 


616 
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60  &  Gl  Vict.  c.  65  [Land  Tran'^fvr  Act, 

18',»7] 

s.  1  1204,  1399 

(1) 441,  4  70,  492,  624,  695, 

722,  747,  1103,  1275,  1308 

(2) 43,  444,  470,  1275 

(3) 43,  214,  301,  439,  444, 

470,  1275,  1530 

(4) 43,  441,  470,  485,  492, 

698,  1275,  1296, 1309,  1408 

(5) 1276 

8.  2  (1) 1103,  1276,  1295 

(2)..  492,  701,  707,  722,  1103, 
1276 

(3) 495,  701,  1193,  1276, 

1308,  1656 

(4) 322,  334,  1277 

8.  3  (1)....  622,  1103,  1193,  1277 

(2) 1103,  1191,  1277 

(3) 1277 

(4) 1104,  1277 

e.  4  696 

(1) 1194,  1195,  1278 

(2) 1278 

(3) 1278 

(5) 1278 

8.  6  1295 

s.  24  (2)  1275 

8.  25 1276 

61  &  62  Vict.  c.  10  [Finance  Act 

Amendment  Act,   1898] 

8.  13 1717 

s.  14 1719,  1720 

c.  48  [Bcnejiccs  Act,  1898]  1293 

63  &  64  Vict.  c.  7  [Finance  Act,   1900] 

s.  11   1704,  1709 

(1)  1725 

s.  12  (1)  1715 

(2)  1715 

s.  13  (1) 1751 

(2)  1731 

8.  14  (1)  1726 

(2)  1726 

63  &  64  Vict.  c.  26  [Land  Charges 
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CHAPTER    THE    FIRST. 


OF  THE  ORIGIN  OF  WILLS. 


Although  from  the  time  of  the  Norman  Conquest,  until  History  of 
the  passing  of  the  Statutes  of  Wills  (32  &  34  Hen.  VIII.),  a  power  over 
suhject  of   this  realm  had,  generally  speaking,  no  Testamen-  personal 
tary  power  over  Land  (a)  ;  yet  the  power  of  making  a  Will  of 
Personal  Froperti/  appears  to  have  existed  and  continued  from 
the  earliest  period  of  our  Law.     And,  under  the  description  of 
personal  property  so  disposable,  are  not  only  to  be  considered 
goods  and  chattels,  but  also  terms  for  years  and  chattel  interests 
in  Land,  which,  on  account  of  theii'  original  insignificance,  were 
deemed  personalty,  and  as  such  were  disposable  by  Will  (b). 

But  this  power,  it  seems,  did  not  extend  to  the  whole  of  a  At  common 
man's  personal  estate,  unless  he  died  without  either  wife  or  could  not°be- 
issue ;  for  by  the  common  law,  as  it  stood,  according  to  Glanvil,  queath  the_ 
in  the  reign  of  Henry  II.,  a  man's  goods  were  to  be  divided  into  personal 
three  equal  parts:    one  of  which  went  to  his  heirs,  or  lineal  estate  unless 
descendants,  another  to  his  wife,  and  the  third  was  at  his  own  out  either  wife 
disposal :  or  if  he  died  without  a  wife,  he  might  then  dispose  of  °^  '^       ®° " 
one  moiety,  and  the  other  went  to  his  children :  and  so,  e  con- 
verso,  if  he  had  no  children,  the  wife  was  entitled  to  one  moiety, 

(a)  Cruise,  T.  38,  Ch.  1. 
(6)  Co.  Lit.  Ill,  h.  n.  (1),  by  Hargrave. 
W.E.— VOL.  I.  B 


Origin  of  Wills. 


[Pt.  I.  Bk.  I. 


IVrit  de  ratiO' 
iiabili  parte 
bonorum. 


Alteration 
of  the  law. 


TTistory  of 
Testamentary 
]iower  over 
Land. 


Effect  of  the 
feudal  law. 


and  he  might  bequeath  tlio  other ;  hut  if  lie  died  without  either 
wife  or  issue,  the  whole  was  at  his  own  disposal  (c).  The  shares 
of  the  wife  and  children  were  called  their  reasonable  parts : 
and  the  writ  de  raiionahili  parte  honorum  was  given  to  recover 
them  id ) . 

There  has,  however,  been  a  controversy  whether  this  was  the 
general  law  of  the  land,  or  only  such  as  obtained  in  particular 
places  by  custom  {e)  ;  the  law,  however,  whether  general  or 
prevailing  in  particular  places  only  by  custom,  was  altered  by 
imperceptible  degrees,  and  by  a  succession  of  statutes  the  old 
common  law  was  abolished  throughout  the  kingdom  of  England, 
so  that  a  man  might  bequeath  the  whole  of  his  chattels. 

As  regards  the  power  of  devising  real  estate,  prior  to  the 
Norman  Conquest  land  appears  to  have  been  devisable  (/),  but 
subsequently  thereto,  on  the  introduction  of  the  feudal  law,  the 
feudal  doctrine  of  the  non-alienation  of  land  in  any  manner 
without  the  consent  of  the  over-lord  had  the  effect  of  abrogating 
this  right ;  for  it  was  as  much  against  the  nature  of  a  feud  that 
the  feudatory  should  dispose  of  it  by  Will  as  that  he  should 
otherwise  alien  it,  and  accordingly  no  estate  in  land  greater 
than  a  term  of  years  could,  after  the  Conquest,  be  disposed  of 
by  Will  {(j)  ;  with  the  exception  that  in  Kent,  and  in  some 
boroughs  and  manors,  the  right  or  custom  of  devising  was 
indulged  and  allowed  to  continue  (//).  The  feudal  restraint  on 
alienation  by  deed  did  not  continue  very  long,  but  the  restraint 
as  to  the  power  of  devising  land  itself  lasted  for  some  centuries. 
Devise  of  uses,  gj^^  though  the  land  was  not  devisable  until  the  reign  of 
Henry  VIII.,  yet  upon  a  distinction  taken  soon  after  the 
passing  of  the  Statute  Quia  Emptores,  18  Ed.  I.  (1290), 
between  the  land  and  the  use  or  profits  of  the  land,  feoffments 
to  uses  were  invented;  by  means  whereof  a  man,  though  he 
could  not  devise  the  land,  was  enabled  by  Will  to  dispose  of  the 
profits  of  the  land,  and  such  devises  were  enforced  by  the  Court 
fSWn?'  ^^  Chancery  (/).     Subsequently,  by  the  Statute  of  WiUs  (32 

(c)  2  Bl.  Comrn.  492. 

\d)  ritzherbert,  Nat.  Brev.  122, 
L.  9tli  edit. ;  2  Saund.  66,  n.  (9). 
As  to  persons  wlio  miglit  join  in 
the  writ,  see  Co.  Lit.  176  1).  n.  (3), 
by  Hargrave. 

(e)  As  to  this  controversy  and 
tbe  gradual  alteration  of  Law,  see 
tbe  earlier  Editions  of  this  Work 


and  the  authorities  therein  col- 
lected.    Pt.  I.,  Bk.  I.,  Ch.  I. 

(/)  Wright's  Ten.  172. 

\g)  2  Inst.  7. 

\h)  Wright's  Ten.  173;  Lit.  s.  167; 
Co.  Lit.  111.    See  Eob.  Gavel.  235. 

(i)  Cf.  'pod,  p.  4  and  n.  {Jo) ; 
Wright's  Ten.  173;  Co.  Lit.  Ill  b. 
(note  1). 


Ch.  I.]  Origin  of  Wills.  3 

Hen.  VIII.  c.  1,  explained  by  34  &  35  Hen.  VIII.  c.  5),  it 
was  enacted  that  all  persons  being  seised  in  fee  simple  (except 
femes  covert,  infants,  idiots  and  persons  of  non-sane  memory) 
miglit  devise  by  Will  to  any  other  person  (except  to  bodies  cor- 
porate) two-thirds  of  theii*  lands  and  hereditaments  held  in 
chivalry,  and  the  whole  of  their  lands  held  in  socage ;  and  this 
riglit  subsequently  became  extended,  through  the  alteration  in 
tenures  made  by  the  Act  of  12  Charles  II.  c.  24,  which  turned 
the  military  tenures  into  socage  tenures,  to  all  land  other  than 
copyhold :  and  a  devise  under  these  statutes  could  be  made  of 
the  equitable  as  well  as  of  the  legal  estate. 

Now,  by  stat.  1  Vict.  c.  26  (which  repealed  the  above-men-  The  Wills  Act 
tioned  statutes,  except  as  to  Wills  made  before  the  1st  of  ^^  ^^*^*'  ^'  ~^^' 
January,  1838),  it  is  enacted  (sect.  3)  that  it  shall  be  lawful  for 
every  person  to  devise,  bequeath  or  dispose  of,  by  his  Will 
executed  as  required  by  the  Act,  all  real  estate  and  all  personal 
estate  which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at 
the  time  of  his  death  (/.■) . 

As  by  the  Land  Transfer  Act,  1897,  real  estate  (subject  to  The  Land 
certain  exceptions  in  the  Act  mentioned)  devolves,  notwith-  1897.  ^  ' 
standing  any  testamentary  disposition,  on  the  personal  repre- 
sentatives as  if  it  were  a  chattel  real  vesting  in  them,  and  is 
subject  to  administration  in  like  manner  as  chattels  real  vesting 
in  them,  the  scope  of  this  treatise  now  extends  to  real  as  well  as 
personal  estate.  The  provisions  and  effect  of  the  Land  Transfer 
Act,  1897,  so  far  as  that  Act  relates  to  the  subject-matter  of 
this  work,  will  be  fully  dealt  with  in  a  subsequent  part  of  this 
treatise. 

(Jc)  The  Wills  Act  is  set  out  verbatim  in  the  Appendix. 
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Of  the  Nature  of  Wilts  and  Codicits,  cV^.     [Pt.  i.  Bk. 


CHAPTER  THE  SECOND. 


Definition  of 
a  Will  and 
Testament. 


OF  THE  NATURE  AND  INCIDENTS  OF  WILLS  AND  CODICILS. 

A  LAST  Will  and  Testament  is  defined  to  be  "the  just 
sentence  of  our  will,  touching  what  we  would  have  done  after 
our  death  "  {a) ;  and  in  strictness  the  definition  might,  perhaps, 
be  narrowed  by  adding  "respecting  personal  estate;"  for  a 
devise  of  Lands  is  considered  by  our  Courts  not  so  much  in  the 
nature  of  a  Testament,  as  of  a  conveyance  by  way  of  appoint- 
ment of  particular  lands  to  a  particular  devisee  {h).  Upon  that 
principle  it  was  established  that  a  man  could  devise  those  lands 
only  which  he  had  at  the  time  of  the  date  of  such  conveyance, 
and  that  no  after-purchased  lands  would  pass,  whatever  words 
might  be  used  (c)  ;  whereas  a  Will  and  Testament  would 
operate  upon  whatever  personal  estate  a  man  died  possessed  of, 
whether  acquii'ed  before  or  after  the  execution  of  the  instrument. 
By  the  Wills  Act  (1  Vict.  c.  26,  s.  3),  the  power  of  disposing  by 
Will  was  extended  to  all  such  real  and  personal  property  as  the 
testator  may  be  entitled  to  at  the  time  of  his  death  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently 
to  the  execution  of  his  Will. 


((0  Swinb.  Pt.  1,  s.  2;  Godolph. 
Pt.  1,  c.  1,  s.  2;  2  Black.  Comm. 
499. 

{h)  Harv'ood  v.  Goodriglit,  Cowp. 
90,  by  Lord  Mansfield;  1  Saund. 
277,  e.  note  (4)  to  Duppa  v.  Mayo. 
It  is  said  by  Lord  Coke,  Co.  Lit. 
Ill,  a,  that  in  law,  most  comraonly 
ultima  voluntas  in  scriptis  is  used 
wbere  lands  or  tenements  are  de- 
vised, and  testamentum  wben  it 
concernetb  chattels.  See  also  to 
the  same  effect,  Godolijli.  Pt.  1, 
c.  6,  s.  7. 

(c)  1  Saund.  277,  e.  n.  (4).    Wind 


V.  Jeki/K  1  P.  Wms.  575.  It  did 
not  turn  upon  the  construction  of 
the  statutes  of  Wills  (32  Hen.  VIII. 
c.  1,  &  34  Hen.  VIII.  c.  5),  which 
say  that  any  person  having  land 
may  devise  (as  it  has  sometimes 
been  said :  see  Toller  on  Executors, 
p.  2) ;  for  the  same  rule  held 
before  the  statute,  where  lands 
were  devisable  by  custom :  Har- 
u-ood  V.  Goodriglit,  Cowp.  90,  by 
Lord  Mansfield ;  Brimlrr  v.  Cook, 
11  Mod.  122;  Brydges  v.  Duchess 
of  Chandos,  2  Ves.  427  ;  1  Wms. 
Saund.  277,  e.  n.  (4). 


Ch.  II.]     Of  the  Nature  of  Wills  and  Codicils,  Sfc.  5 

In  strictness,  according  to  the  older  authorities  of  the  eccle- 
siastical law,  the  appointment  of  an  executor  was  essential  to  a 
testament.  "  The  naming  or  appointment  of  an  executor," 
says  Swinhiu-ne  (d),  "is  said  to  he  the  foundation,  the  substance, 
the  head,  and  is  indeed  the  true  formal  cause  of  the  testament, 
without  which  a  Will  is  no  proper  testament,  and  by  the  which 
only  the  Will  is  made  a  testament."  So  Godolphin  observes  (^), 
that  "  the  aj^pointment  of  an  executor  is  the  very  foundation  of 
the  testament,  whereof  the  nomination  of  an  executor,  and  the 
/iista  voluntas  of  the  testator,  are  two  main  essentials."  In 
Woodward  v.  Lord  Darcy  (_/'),  it  was  laid  down  by  the  common 
law  judges,  that  "  without  an  executor  a  Will  is  null  and  void," 
but  this  strictness  has  long  ceased  to  exist  {g) ,  as  will  appear  in 
a  subsequent  chapter  {h).  And  even  by  the  old  authorities 
above  mentioned,  an  instrument  which  would  have  amounted  to 
a  testament,  if  an  executor  had  been  nominated,  was  recognised 
as  obligatory  on  him  who  had  the  administration  of  the  goods 
of  the  deceased,  under  the  appellation  of  a  codicil :  which  is  f'<5^'«"'- 
accordingly  defined  by  Sv/inburne  (/)  and  Grodolphin  (A),  to  be  of  word.  ° 
"  the  just  sentence  of  our  will,  touching  that  which  we  would 
have  done  after  our  diQdi^,  uitJioiit  the  appointing  of  an  executor  :^^ 
and  hence  a  codicil  was  called  "an  unsolemn  last  Will"(/). 
It  was  termed  codicil,  codici/lus,  as  a  diminutive  of  a  testament, 
codex  (m) . 

But  although  it  appears  that  "  codicils "  might  have  been  CodicU. 
made  by  those  who  died  without  testaments  (w),  yet  the  more  Modem  mean- 

''  ^   ^  _  ^  \    / '  ./         ^  ^     mg  ol  word. 

frequent  use  of  a  codicil  was  as  an  addition  to  or  alteration  of  his 
Will  made  by  a  testator,  and  annexed  to,  and  to  be  taken  as  part  of 
his  testament  (o)  :  in  which  sense  the  term  "  codicil "  is  now  used. 
A  codicil,  in  this  latter  sense,  is  part  of  the  Will,  making 
together  one  testament  (^j).  But  in  Falter  v.  Hooper  (q),  where 
a  person  by  Will  gave  legacies  to  all  her  nephews  and  nieces, 

{,!)  Pt.  1,  s.  3,  pi.  19.  (n)  Swinb.   Pt.    1,   s.    5,   pi.   9; 

(f)  Pt.  1,  c.  1,  s.  2.  Godolpli.  Pt.  1,  c.  6,  s.  3. 

(/)  Plowd.  185.  (o)  Swinb.    Pt.    1,   s.    5,   pi.   5; 

(</)  Wyrall  v.  HaU,  2  Chanc.  Pep.  Godolpli.  Pt.  1,  c.  6,  s.  1. 

112.  (p)  Fuller  v.  Hooper,  2  Ves.  Sen. 

(h)  Post,  Pt.  I.  Bk.  II.  Ch.  II.  §111.  242,  by  Lord  Hardwicke  ;    Sherer  ' 

{i)  Pt.  1,  s.  5,  pi.  2.  v.   BisJwp,  4   Bro.  C.  C.   55;    but 

{k)  Pt.  1,  c.  6,  s.  2.  this  decision  has  been  considered 

(/)  Swinb.    Pt.    1,    s.    5,    pi.    4;  

Godolph.  Pt.  1,  c.  6,  s.  2.  {q)  2   Yes.  Sen.    242,   and   Sup- 

(m)  Godolph.  Pt.  1,  ch.  G,  s.  1.  plement  by  Belt,  333. 
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except  those  tltereinqfter  named,  and  desired  her  executors  to 
look  upon  all  memoranda  in  lier  handwriting  as  parts  of,  or  a 
codicil  to,  her  Will ;  and  then  hequeathed  the  residue  to  the 
children  of  her  sisters ;  and  by  a  codicil  she  gave  legacies  to 
some  other  nephews  and  nieces  ;  Lord  Ilardwicke  held,  that 
the  nephews  and  nieces  mentioned  in  the  subsequent  part  of  the 
Will,  (Did  not  those  mentioned  in  the  codicit,  were  excluded  from 
the  first-mentioned  legacies ;  because  the  testatrix  meant  to 
refer,  not  to  her  Will  or  Testament,  which  takes  in  all  the 
parts,  but  to  the  particular  instrument  (r). 


as  carrying  tlie  principle  too  far, 
and  in  Eidl  v.  Severne,  9  Sim.  515, 
518,  Shadwell,  V.-C,  said  lie  conld 
not  accede  to  it.  In  tlie  latter 
case,  tlie  testator,  by  his  Will, 
gave  pecuniary  legacies  to  several 
persons,  and  directed  liis  residue 
to  be  divided  amongst  Ms  before- 
mentioned  legatees  in  proportion 
to  tbeir  several  legacies  therein 
before  given :  By  a  codicil,  wliicli 
he  directed  to  be  taken  as  part  of 
his  Will,  he  gave  several  pecuniary 
legacies  to  persons,  some  of  whom 
were  legatees  under  his  Will,  and 
declared  that  the  several  legacies 
mentioned  in  the  codicil  were 
given  to  the  therein  -  mentioned 
legatees  in  addition  to  what  he 
had  given  to  them  or  any  of  them 
by  his  WUl:  and  the  V.-C.  held, 
that  none  of  the  legatees  under  the 
codicil  were  entitled  to  share  in 
the  residue  in  respect  of  theii' 
legacies  under  the  codicil.  But 
where  a  testator  devised  property 
to  the  children  of  B.  in  like  man- 
ner as  they  were  entitled  under 
the  Will  of  B.,  it  was  held  that  the 
testator  referred  to  the  Will  and 
codicils  of  B.,  as  the  whole  together 
must  be  taken  to  be  his  Will: 
Pigott  V.  Wilder,  26  Beav.  90.  If 
a  man  by  codicil  ratifies  and  con- 
firms his  last  Will,  he  ratifies  and 
confirms  it  with  every  codicil  that 
has  been  added  to  it,  and  this  even 


though  the  Will  be  described  by 
its  date  :  Green  v.  Tribe,  9  C.  D. 
231 ;  Croshie  v.  Macdoual,  4  Ves. 
619;  III  the  goods  of  Be  la  Saus- 
saye,  L.  E.  3  P.  &  D.  42 ;  but 
not  necessarily  if  the  earlier  codi- 
cil through  want  of  attestation  or 
otherwise  has  no  proper  vigoiu'  of 
its  own,  but  derives  its  force  (if  at 
all)  from  the  later  codicil :  Burton 
V.  Newhenj,  1  C.  D.  234,  dis- 
approving Gordon  v.  Reay,  5  Sim. 
274.  In  the  one  case  the  question 
is  whether  the  later  codicil  revokes 
an  earlier  operative  one :  in  the 
other,  whether  the  later  codicil  sets 
up  an  earlier  inoperative  one.  The 
intention  to  revoke  a  bequest  once 
operative  must  be  clear  :  Follett  v. 
Pettman,  23  C.  D.  837,  343;  In  the 
goods  of  Carritt,  66  L.  T.  379 ; 
Mcleod  V.  3IcNah,  [1891]  A.  C.  471 
(P.O.) ;  French  v.  Eoey,  [1899]  2 
I.  E.  472. 

(r)  So,  in  Early  v.  Benhoiv,  2 
Coll.  354,  the  testator,  by  his  Will, 
directed  that  the  legacies  ' '  herein- 
before by  me  bequeathed'"  should 
be  paid  free  of  legacy  duty :  By  a 
codicil  which  he  directed  might 
be  taken  as  part  of  his  Will,  he 
gave  other  legacies :  and  Knight 
Bruce,  V.-C,  held  that  the  legacies 
given  by  the  codicil  were  not  given 
free  of  legacy  duty,  his  Honour 
being  of  opinion  that  the  word 
"herein"  was  meant  to  refer  to  no 


Ch.  II.]     Of  the  Nature  of  Wills  and  Codicils^  Sfc.  7 

A  "Will  is  in  its  nature  a  different  thing  from  a  deed,  and  A  Will  is  flif- 
altlioiigh  the  testator  happen  to  execute  it  with  the  formahties  nature  from  a 
of  a  deed;  e.g.,  though  he  should  seal  it,  which  is  no  part  or  <leed: 
ingredient  of  a  Will ;  yet  it  cannot  in  such  case  be  considered 
as  a  deed  {s) . 

It  is  also  a  peculiar  property  in  a  Will,  as  will  hereafter  more  in  all  cases 
fully  appear,  that  by  its  nature  it  is  in  all  cases  a  revocable 
instrument,  even  should  it  in  terms  be  made  irrevocable  {t)  ;  for 
it  is  truly  said,  that  the  first  grant  and  the  last  Will  is  of  the 
greatest  force  {u). 

Another  essential  difference  between  a  Will  and  a  deed  may  there  cannot 
be  mentioned,  that  there  cannot  be  a  conjoint  or  mutual  Will :  "vviii.''"^'^ 
an  instrument  of  such  a  natui'e  is  unknown  to  the  testamentary 
law  of  this  country  {,v) .  But  there  are  several  authorities  which 
appear  to  show  that  this  doctrine  does  not  go  further  than  to 
deny  that  a  conjoint  or  mutual  Will  can  be  made  with  the 
characteristic  quality  of  being  ii-revocable,  unless  with  the 
concurrence  of  the  joint  or  mutual  testators.  Such  a  Will  is 
certainly  revocable,  though  it  may  in  equity  be  of  effect  as  a 
contract  (//) .  If  either  of  the  testators  die  without  revoking  it, 
the  Will  is  valid  and  entitled  to  probate  as  far  as  respects  his 
property  (;:).  Where,  however,  two  testators  made  a  joint  Will 
containing  devises  and  legacies  to  take  effect  after  the  decease  of 
both  of  them,  it  Avas  held  that  probate  could  not  be  granted 
of  the  Will  dming  the  lifetime  of  either  (a)  ;  but  this  case  has 
been  disapproved  of  in  a  case  decided  in  Ireland  (b). 

more  than  the  particular  instru-  (u)  Co.  Lit.  112  b. 
ment  in  which  it  was  contained.  (.')  1  Cowp.  268,  in  Lord  Mans- 
However,  several  cases  may  be  field's  judgment ;  Hohson  v.  Black- 
found,  where  an  additional  legacy  hum,  1  Add.  277. 
given  by  a  codicil,  though  not  so  [y)  See  post,  Pt.  I.  Bk.  ii.  Ch.  iii. 
expressed,  has  been  held  subject  to  p.  94,  as  to  the  irrevocability  of 
the  same  incidents  as  the  original  such  a  Will  in  Equity  as  a  con- 
legacy    given    by  the    "Will.     See  tract. 

Daij  V.   Croft,  4  Beav.  561.    War-  {z)  In  the  goods  of  Straccy,  Dea. 

ivick  V.  Hawldns,  5  De  G.  &  Sm.  &  Sw.  6;  In  the  goods  of  Lovegrovc, 

481.     See  also  the  other  decisions  2  Ssv.  &  Tr.  453. 

with  respect   to   the  legacy  duty,  (a)  In  the  goods  of  Raine,  1  Sw. 

collected  ^50s<,  p.  1855.  &  Tr.  144,  coram  Sii-  C.  Cresswell. 

(s)  Lord  Darlington  v.  Fidteney,  But   quaere,   whether  the  delay  of 

1  Cowp.  260.    See  i^osf,  Pt.  I.  Bk.  II.  the   effect  of    the   Will  interfered 

Ch.  II.    §   III.   p.   81,    as    to   what  with  its  title  to  immediate  probate 

instruments  are  testamentary.  as  the  WiU  of  the  deceased  testator. 

(t)  Vynior's    Case,    8    Co.    82   a.  {h)  In  the  goods  of  MishcJJy,  Ir. 

See  post,   Pt.  I.   Bk.    il.    Ch.   ill.  Eep.  4  Eq.  62.     See  In  the  goods  of 

p.  94.  Fiazzi  Smith,  [1898]  P.  7. 


BOOK   THE   SECOND. 

OF  THE  MAKING,  REVOCATION  AND  REPUBLICATION 
OF  WILLS. 


CHAPTEE  THE  FIRST. 

WHO  IS  CAPABLE  OF  MAKING  A  WILL. 

IT  may  be  laid  down  generally,  that  all  persons  are  capable  of 
disposing  of  tlieir  property  by  testament,  who  Lave  sufficient 
discretion  and  their  own  free  will,  and  who  have  not  been 
guilty  of  certain  offences  («).  Wherefore  there  are  three 
grounds  of  incapacity :  1,  the  want  of  sufficient  legal  discre- 
tion ;  2,  the  want  of  liberty  or  free  will ;  3,  the  criminal 
conduct  of  the  party. 

This  may  be  the  proper  place  to  mention  two  cases  which 
do  not   come,  in   strictness,  under   any  of  the   above   heads. 

Aliens.  Formerly,  alien  friends,  or  aliens  whose  countries  were  at  peace 

with  ours,  might  make  Wills  to  dispose  of  their  personal  estate, 
although  being  incapable  of  holding  real  property  (includiug 
chattels  real  (b) ),  they  were  of  course  equally  so  of  devising  it ; 
but  alien  enemies,  unless  they  had  the  King's  licence,  express  or 
■implied,  to  reside  in  this  country,  were  incapable  of  making 

33  &  34  Vict,  any  testamentary  disposition  of  their  property  (c) .  Now  by 
sect.  2  of  the  Naturalization  Act,  1870,  real  and  personal  pro- 
perty of  every  description  may  be  taken,  acquired,  held  and 

(f()  Swinb.  Pt.  2,  s.  1.     See  also  the    King.      Co.    Lit.    2   h. :    and 

Wills  A<;t,  1  Vict.  c.  26,  s.  7,  App.  stat.   32   Hen.   VIII.  c.  16,  s.  13, 

p.  1869.  made  void  all  leases  of  houses  or 

(6)  An  alien  friend  and  merchant  shops  to  an  alien  artificer  or  handi- 

might,  however,   hold  a  lease  for  craftsman. 

years  of  a  house  for  his  habitation,  {<■)  Wentw.  c.  1,  p.  35,  14th  edit.; 

but  on  his  death  or  departing  out  Vin.  Abr.  Devise,  G.  17;  Bac.  Abr. 

of  the  realm  the  lease  devolved  on  Wills,  B.  17. 


14. 
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disposed  of  by  au  alien  in  the  same  manner  in  all  respects  as  by 
a  natural-born  British  subject  (r^).  But  although  the  words 
"  disposed  of  by  an  alien  in  the  same  manner  in  all  respects  as  a 
natural-born  British  subject "  include  a  disposition  by  Will, 
they  do  not  affect  the  form  of  the  Will  nor  enable  a  foreigner 
not  domiciled  in  England  to  dispose  of  personal  estate  by  a 
Will  which  is  not  valid  according  to  the  law  of  his  own 
country  :  and  a  Will  of  personal  estate  executed  by  him  accord- 
ing to  the  formalities  required  by  English  Law  is  not  made 
valid  by  the  provisions  of  the  Naturalization  Act,  1870,  and  is 
ineffectual  if  it  is  not  made  in  compliance  with  the  requirements 
of  the  law  of  his  country  of  domicil  [e) . 

With  respect  to  the  power  of  the  reigning  Sovereign  to  make  The  Kiuy  or 
a  Will  of  his  or  her  property ; — it  appears  by  the  EoUs  of  Par-  Q*^^®^"- 
liament,  that  in  the  sixteenth  year  of  King  Richard  the  Second, 
the  Bishops,  Lords  and  Commons,  assented  in  full  Parliament, 
that  the  King,  his  heirs  and  successors,  might  lawfully  make 
their  testaments  (_/).  And  the  statute  39  &  40  Greorge  III. 
c,  88,  s.  4  {inter  atia),  enacted  and  declared  that  it  should  be 
lawful  for  his  Majesty,  his  heirs  and  successors,  by  Will  in 
writing  signed  and  published  in  the  presence  of  and  attested  by 
thi'ee  or  more  witnesses,  to  devise  his  or  their  private  lands  and 
hereditaments  of  any  tenure ;  and  by  sect.  10  of  the  same  Act 
it  was  provided  "  that  all  such  personal  estate  of  his  Majesty, 
and  his  successors  respectively,  as  shall  consist  of  monies  which 
may  be  issued  or  applied  for  the  use  of  his  or  their  privy  purse, 
or  monies  not  appropriated  to  any  public  service,  or  goods, 
chattels,  or  effects,  which  have  not  or  shall  not  come  to  his 
Majesty  or  shall  not  come  to  his  successors  res^^ectively,  with  or 

(f7)  But  it  is  provided  by  sub-  6  P.  D.  211.     See  also  BJoxam  v. 

sect.  3  of  sect.  2,  "  tbat  this  section  Favre,  8  P.  D.  101 ;  9  P.  D.  130. 

shall  not  affect  any  estate  or  in-  See  post,  p.  275. 

terest  in  real  or  personal  property  (/)  4  Inst.  335.    Whether  kings 

to  which  any  person  has  or  may  and  sovereign    princes  can  make 

become  entitled,    either  mediately  ^heir    testaments,    says   Godolphin 

or   immediately    in    possession    or  /tj.    ,        ►.        .%    •           ,      ,  •     ,-, 

.    •'          ^             „  (Pt.  1,  c.  /,  s.  4),  IS  resolved  m  the 

expectancy  m    pursuance   01    any  „        ^ .         -,    ,     ^     -, 

J-        •,•            1    u  £       i.1-            •  athrmative;  but  of  what  thms-s,  is 

disposition  made  before  the  passing  &  >   "^ 

of  this  Act,  or  in  pursuance  of  any  ^^^^   ^   ^"^^^'^  ^^«^"^'  ^^  i«   safest 

devolution  by  law  on  the  death  of  resolved  by  a  noli  one  tangere.     See 

any  person  dying  before  the  pass-  also  Swinb.  Pt.  2,  s.  27.     See  Att.- 

ing  of  this  Act."  Gen.  v.  Dean  and  Canons  of  Windsor, 

(e)  In  the  e/oods  of  Von  Buseck,  8  H.  L.  Cases,  369. 
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in  right  of  tbo  Crown  of  this  rcabn,  shall  bo  deemed  and  taken 
to  bo  personal  estate  and  effects  of  bis  Majesty  and  bis  successors 
respectively,  subject  to  disposition  by  last  Will  and  Testament, 
and  that  such  last  Will  and  Testament  shall  bo  in  writing,  under 
the  sign  manual  of  bis  Majesty  and  bis  successors  respectively, 
or  otherwise  shall  not  bo  valid ;  and  that  all  and  singular  the 
personal  estate  and  effects  whereof  or  whereunto  his  Majesty  or 
any  of  his  successors  shall  be  possessed  or  entitled  at  the  time  of 
his  and  their  respective  demises,  subject  to  such  testamentary 
disposition  as  aforesaid,  shall  be  liable  to  the  payment  of  all  such 
debts  as  shall  be  properly  payable  out  of  his  or  their  privy  purse, 
and  that  subject  thereto,  the  same  personal  estate  and  effects  of 
his  Majesty  and  his  successors  respectively,  or  so  much  thereof 
respectively  as  shall  not  be  given  or  bequeathed  or  disposed  of 
as  aforesaid,  shall  go  in  such  and  the  same  manner,  on  the 
demise  of  his  Majesty  and  his  successors  respectively,  as  the 
same  would  have  gone  if  this  Act  had  not  been  made." 

By  statute  25  &  26  Vict.  c.  37,  it  is  provided  (sect.  5)  that 
the  private  lands  and  hereditaments  of  her  late  Majesty,  her 
heirs  and  successors,  situate  in  any  part  of  her  Majesty's 
dominions  (except  Scotland)  be  disposed  of  by  her  Majesty,  her 
heirs  and  successors,  in  manner  provided  by  sect.  4  of  the  Act 
39  &  40  Geo.  III.  c.  88,  provided  always  that  a  Will,  or  other 
testamentary  disposition  of  any  such  private  estates  should  not 
require  publication,  and  should  be  valid  and  effectual  if  signed 
in  the  presence  of  two  witnesses,  and  that  every  Will  of  such 
private  estates  should  be  construed  with  reference  to  the  pro- 
perty comprised  therein,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testatrix  or 
testator,  unless  a  contrary  intention  should  appear  by  the  Will. 
And  sect.  6  of  the  same  Act  gives  power  for  the  disposition 
either  mortk  causa  or  inter  vivos  of  her  said  Majesty,  her  heirs 
and  successors'  private  estates  in  Scotland. 

The  (^uueu  Further,  by  sects.  8  and  9  of  the  statute  39  &  40  Greo.  III. 

Consort.  ^  gg^  -^  -^  pj.ovided  that  the  Queen  Consort  for  the  time  being 

may,  during  the  joint  lives  of  herself  and  the  King,  by  Will 
in  writing  signed  and  published  by  her  in  the  presence  of 
and  attested  by  three  or  more  witnesses,  dispose  of  her  private 
lands  and  hereditaments,  and  by  Will  in  writing  bequeath  her 
private  personal  estate  as  effectually  as  if  she  were  sole  and 
unmarried. 

No  jurisdic-        But  the  Court  has  no  jurisdiction  to  grant  probate  of  the  Will 
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of  a  deceased  Sovereign.  On  one  occasion  {g),  an  application  tion  to  ^mut 
was  made  to  the  Prerogative  Court  of  Canterbury  for  its  process,  wui'of  " 
calling  on  the  Proctor  of  bis  Majesty,  King  Gfeorge  IV.,  to  see  deceabed 
and  bear  an  alleged  testamentary  paper  of  bis  late  Majesty  King 
George  III.  propounded  and  proved  :  but  tbe  Court  refused  tbe 
application,  on  tbe  ground  that  in  substance  the  process  was 
prayed,  and  a  demand  adversely  made,  against  tbe  reigning 
Sovereign ;  contrary  to  tbe  established  doctrine,  that  no  action 
or  suit,  even  in  civil  matters,  can  be  brought  against  tbe  King. 
Tbe  learned  judge,  Sir  John  Nicboll,  in  tbe  course  of  bis  judg- 
ment, observed,  that  tbe  history  of  the  Wills  of  Sovereigns, 
from  Saxon  times,  from  Alfred  tbe  Great  down  to  the  present 
day,  had  been  diligently  searched  and  examined ;  but  no 
instance  had  been  produced  of  any  Sovereign  having  taken 
probate  in  tbe  Archbishop's  Court,  or  of  any  Sovereign's  Will 
having  been  proved  there  {Ji) ;  nor  any  instance  of  any  successor 
of  any  intestate  Sovereign  coming  to  tbe  Court  for  letters  of 
administration ;  which  tbe  learned  judge  considered  as  furnish- 
ing decisive  evidence  that  the  Court  had  no  jurisdiction  whatever 
therein  (/).  This  decision  was  subsequently  approved  and  acted 
on  by  Sir  Cresswell  Cresswell  (/.•) . 

{g)  In  the  goods  of  his  late  Majesty  took  to  them,  and   agreed  to  pay 

George  III.,  1  Add.  255;  3  Sw.  &  their     appraised    value:     1    Add. 

Tr.  199.  263 ;  4  Inst.  335.     The  only  WHl 

(h)   One  single  instance  occurs  of    a    Sovereign  deposited  in  the 

in  the  Eolls  of  Parliament  of  some-  registry  of  the   Prerogative  Coui't 

thing  like  a  reference  to  this  juris-  is  the  Will  of  Henry  VIII.     That 

diction  in  respect  of  a  royal  Will.  is  understood  to  be  a  copy  merely, 

In  the  1  st  of  Henry  V.  it  is  stated,  and  there  is  no  appearance  of  any 

that  Heniy  IV.    having   made    a  probate  of  it  having  been  taken. 

Will,     and     appointed     executors  It  was    probably  deposited   there 

thereof,    those    executors,   fearing  for  safe  custody,  or  as  a  place  of 

the  assets  would    be   insufficient,  notoriety  for   such  a  purpose :    1 

declined  to  act.     It  is  then  recited  Add.  263. 

that  under  these  circumstances  the  f;\  i  Add.  262,  264   265. 

effects  would  be  at  the  disposal  of  n\  t   ji  ?      ^7  ■    ?  j    ir   •   ^ 

^  •'  \k)  In  tlte  goods  of  his  late  Majesty 

the    Archbishop    of    Canterbury   as 

Ordinary,  who  should  dii-ect  them      ^'''3'  ^^^^  ^  ^^-  ^  ^r.  199  :  see 

to  be  sold.     But  Henry  V.,  instead      also  Byves  v.  Did^e  of  Wellington,  9 

of  allowing  the  effects  to  be  sold,      B.  579. 
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SECTION  I. 

Persons  incapahtc  from  want  (f  I)i^C}'etion. 

Iiifants.  In  tliis  class   are  to  be   reckoned  infants,  with   respect  to 

whom  it  is  enacted  by  stat.  1  Vict.  c.  26,  s.  7,  "  that  no  Will 
made  by  any  person  under  '(Xx^  age  of  twenty-one  years  shall 
be  valid."  Prior  to  the  passing  of  this  Act  an  infant,  if  ad- 
judged competent,  might  make  a  valid  Will  of  personal  estate, 
a  male  at  fourteen,  a  female  at  twelve  years  of  age,  but  not  at 
an  earlier  period.  This  was  also  the  rule  of  the  civil  law(/). 
By  reason,  however,  of  sect.  11  of  the  same  Act,  which  pro- 
vides "  that  any  soldier  being  in  actual  military  service,  or  any 
mariner,  or  seaman  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  making  of  this  Act," 
it  has  been  held  that  a  Will  made  since  the  Act  by  an  infant 
soldier  in  actual  military  service  is  valid  {in),  also  the  Will  of  an 
infant  seaman  being  at  sea  (;/), 

Idiots,  An  idiot,  that  is,  a  fool  or  madman  from  his  nativity  who 

never  has  any  lucid  intervals,  is  incapable  of  making  a 
Will.  Whether  he  is  an  idiot  or  not  is  clearly  a  question 
of  fact  (o) . 

Deaf  and  One  wlio   is   deaf  and  dumb  from  his  nativity  is,  in  pre- 

sumption of  law,  an  idiot,  and  therefore  incapable  of  making 
a  Will ;  but  such  presumption  may  be  rebutted,  and  if  it 
sufficiently  appears  that  he  understands  what  a  testament 
means,  and  has  a  desire  to  make  one,  then  he  may  by  signs 
and  tokens  declare  his  testament  ^p).      One  who  is  not  deaf 

(?)  SmaUivood    v.    Brichliouse,    2  {2))  Swinb.    Pt.    2,    s.    4,  pi.   2; 

Mod.  Cas.  195;    i?e  Smith's  Estate,  Godolph.  Pt.  1,  c.  11 ;   4  Burn,  E. 

35  C.  D.  589,  593.  L.    60.      See     also     Dicl-enson    v. 

(m)  In  the  goods  of  Farquhar,  4  Blisset,    1     Dick.    268 ;     and    the 

Notes  of   Cases,  651,  652;    In  the  judgment  of  Wood,  V.-C,  in  i/a?-- 

yoodso/Hiscocl-,  [1901]  P.  78.  rod  v.  Ilarrod,   1  Kay  &  J.  4,  9. 

(»)  Be  McMnrdo,  L.  E.  1  P.  &  D.  Where   a   testator,    who   was   deaf 

540.  and  dumb,  made  his  Will  by  com- 

(0)  1  Hale,  P.  C.  29 ;    Bac.  Abr.  municating    his    testamentary  in- 

Idiots,   &c.  A.  1 ;    BeverJei/'s  Case,  structions  to  an  acquaintance   by 

4  Co.  1 24  6  ;  1  Hale,  P.  C.  29 ;  Bac.  signs  and  motions,  who  prepared  a 

Abr.  Idiots,  &c.  A. ;  Swinb.  Pt.  2,  Will  in  conformity  with   such  in- 

s.  4 ;    1    Hale,  P.    C.  29 ;    Swinb.  structions,   which  was    afterwards 

Pt.  4,    s.  4,    pi.   5,   7 ;    Bac.   Abr.  duly  executed  by  the  testator,  the 

Wnis,  B.  12.  Court  required   an  aflSdayit  from 


diiml). 
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and  dumb  by  nature,  but  being  once  able  to  hear  and  speak, 
if  by  some  accident  he  loses  both  his  hearing  and  the  use  of 
his  tongue,  then  in  case  he  shall  be  able  to  write,  he  may 
with  his  own  hand  write  his  last  Will  and  Testament  {q) .  But 
if  he  be  not  able  to  write,  then  he  is  in  the  same  case  as  those 
which  be  both  deaf  and  dumb  by  nature,  i.e.,  if  he  have  under- 
standing he  may  make  his  testament  by  signs,  otherwise  not  at 
all  (r).  Such  as  can  speak  and  cannot  hear,  they  may  make 
their  testaments,  as  if  they  could  both  speak  and  hear,  whether 
that  defect  came  by  nature  or  otherwise  (.s).  Such  as  be  speech- 
less only,  and  not  void  of  hearing,  if  they  can  write,  may  very 
well  make  their  testament  themselves  by  writing :  if  they 
cannot  write,  they  may  also  make  their  testaments  by  signs,  so 
that  the  same  signs  be  sufficiently  known  to  such  as  then  be 
present  (/). 

It  is  laid  down  in  the  old  text  books  of  the  Ecclesiastical  Blind  persons. 
Law,  that  although  he  that  is  blind  may  make  a  nuncupative 
testament  {u),  by  declaring  his  Will  before  a  sufficient  number 
of  witnesses ;  yet  that  he  cannot  make  his  testament  in  writing, 
unless  the  same  be  read  before  witnesses,  and  in  their  presence 
acknowledged  by  the  testator  for  his  last  Will  (.r)  :  and  that, 
therefore,  if  a  writing  be  delivered  to  the  testator,  and  he  not 
hearing  the  same  read,  acknowledged  the  same  for  his  Will,  this 
would  not  be  sufficient ;  for  it  might  be  that  if  he  should  hear 
the  same  he  would  not  own  it  {y).  And  the  Civil  Law  expressl}' 
required  that  the  Will  should  be  read  over  to  the  testator,  and 
approved  by  him,  in  the  presence  of  all  the  subscribing  wit- 
nesses. But  in  England  this  strictness  is  not  required,  and  it 
is  sufficient  if  there  is  satisfactory  proof  before  the  Court  of  the 
testator's  knowledge  and  approval  of  the  contents  of  the  Will 
which   he   executed  (s)  :    and  it  is   not  necessary  to   produce 

tlie  di-a-wer  of  tlie  Will,  stating  the  {v)  See  post,  Chap.  ir.  §  vi.  p.  90, 

nature  of  the  signs  and  motions  by  as  to  the  restrictions  on  nuncupa- 
which  the   instructions  were  com-      tive  Wills. 

municated  to  him:  In  the  goods  of  [x)  Swinb.  Pt.  2,  s.  11 ;  Godolph. 
Owston,  2  Sw.  &  Tr.  461.     Li  the      Pt.  1,  c.  11. 

goods  of  Geale,  3  Sw.  &Tr.  4.31.  {y)  Ibid.      See    also    Barton    v. 

s.  10,  pi.  2  ;      Hohins,  3  Phillim.  455,  n.  (6). 

(z)  4    Bm-n,    E.    L.    60;    Moore 
Paine,    2    Oas.    temp.    Lee,    595. 
See  also  Be  Axford,  1   Sw.  &  Tr. 
2,    s.    10,    pi.   4  ;       540.     The  single  oath  of  the  wi-iter 
Godolph.  Pt.  1,  c.  11.  has  been  allowed  sufficient  by  the 


{q)  Swinb. 

Pt.    2, 

Godolph.  Pt. 

1,  c.  11 

(r)  Ibid. 

Is)  Ibid. 

\t)  Swinb. 

Pt.  2, 

14  Of  the  Capacitf/  io  malce  a  Will — Lunatics.  [Pt.  i.  Bk.  ii. 

evidence  that  tlie  idontlcal  paper,  wliich  the  testator  executed 
as  his  Will,  was  ever  read  over  to  liim  {((). 

Pusons  wlio  I'he  same  precautions  that  are  necessary  for  authenticating  a 
blind  man's  AVill,  seem  requisite  in  the  case  of  a  person  who 
cannot  read.  For  though  the  law  in  other  eases  may  presume, 
that  the  person  who  executes  a  Will  knows  and  approves  of  the 
contents  thereof ;  yet  that  j)resumption  ceases,  where  by  defect 
of  education,  or  by  reason  of  illness  he  cannot  rend  the  Will  (J)). 

J.unatip.  A  lunatic,  that  is,  a  person  usually  mad  but  having  intervals 

of  reason  {c),  during  the  time  of  his  insanity  cannot  make  a 
testament,  nor  dispose  of  anj^thing  by  Will  {d) .  But  a  Will  is 
not  revoked  by  the  subsequent  insanity  of  the  testator  [e) . 

If  a  party  impeach  the  validity  of  a  Will  on  account  of  a 
supposed  incapaeitj^  of  mind  in  the  testator,  it  will  be  incumbent 
on  such  party  to  establish  such  incapacity  by  the  clearest  and 
most  satisfactory  proofs  (,/').  The  burthen  of  proof  rests  upon 
the  person  attempting  to  invalidate  what,  on  its  face,  purports 
to  be  a  legal  act  (g).  Sanity  will  be  presumed  till  the  contrary 
is  shown  {//).  Hence,  if  there  is  no  evidence  of  insanity  at  the 
time  of  giving  the  instructions  for  a  Will,  the  commission  of 
suicide,  three  days  after,  will  not  invalidate  the  instrument  by 
raising  an  inference  of  previous  derangement  (/). 

Presumption        It  must  be  borne  in  mind,  that  the  presumption  of  sanity  is 

of  sanity.  ^^j^  j.^  -^^  treated  as  a  legal  presumption,  but,  at  the  utmost,  as 
a  mixed  presumption  of  law  and  fact  (if  not  as  a  mere  presump- 
tion of  fact),  that  is,  an  inference  to  be  made  by  a  jury  from 
the  absence  of  evidence  to  show  that  the  testator  did  not  enjoy 
that  soundness  which  experience  shows  to  be  the  general 
condition  of  the  human  mind.     If,  therefore,  a  Will  is  produced 

Court  of  Delegates  to   proye  tlic  (e)  Swinb.  Pt.  11,  s.  3,  pi.  3;  4  Co. 

identity  of  the  WiU :  Hid.  61,  b. 

(a)  Finclmm  y.  Edwards,  3  Ciu't.  ^yj  The  law  seems  unsettled  as 

63;    affirmed    on  appeal,   4  Moo.  ^^    j^^^  far,   in    cases  of    alleged 

P.  C.  198.     See  also  Longcliamp  y.  ^insoundness  of   mind,   hereditary 

Fish,  2  Bos.  &  PuU.  N.  E.  415;  constitutional     insanity     may    be 

post,   Pt.   I.   Bk.  IV.    Ch.  II.  §  V.  pleaded :  Frere  v.  Peacocke,  3  Curt. 

p.  255.  664. 

{b)  4  Bm-n,  E.  L.,  p.  61 ;  Barton  ^  p^^         293,  7th  edit. 

V.  Eohins,  3  Philhm.  455,  n.   {b).  ^•^' 

See  post,  Pt.  I.  Bk.  iv.  Ch.  ii.  §  v.  (^0  <5^''«^™  ^-   Thomas,  2  Hagg. 

p.  255.  434. 

(r)  Beverley's  Case,  4  Co.  124  b.  {i)  Burroios  v.  Burrows,  1  Hagg. 

{d)  Swinb.  Pt.  2,  s.  3 ;  Godolph.  109.     See  also  Hoby  y.   Hoby,    1 

Pt.  1,  c.  8,  s.  2.  Hagg.  146. 
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before  a  jiiry  and  its  execution  proved,  and  no  otlier  evidence  is 
offered,  the  jury  would  be  properly  told  that  tliey  ouglit  to  find 
for  the  Will.  And  if  the  party  opposing  the  Will  gives  some 
evidence  of  incompetency,  tlio  jury  may  nevertheless,  if  it  does 
not  disturb  their  belief  in  the  competency  of  the  testator,  find  in 
favour  of  the  Will.  And  in  each  case  the  presumption  of 
competency  would  prevail.  Still,  the  onus  p^'ohamU  lies,  in 
every  case,  on  the  party  relying  on  a  Will,  and  he  must  satisfy 
the  jury  that  it  is  the  Will  of  a  capable  testator  (/•)  :  and  when 
the  whole  matter  is  before  them  on  evidence  given  on  both  sides,  - 
if  the  evidence  does  not  satisfy  them  that  the  Will  is  the  Will 
of  a  competent  testator,  they  ought  not  to  affirm  by  their 
verdict  that  it  is  so.  Accordingly,  where,  in  an  action  by  heir- 
at-law  against  devisees, — the  question  in  issue  being  as  to  the 
capacity  of  the  testator  to  make  a  Will, — the  judge  in  his 
summing  up  told  the  jury  "  that  the  heir-at-law  was  entitled 
"  to  recover  unless  a  Will  was  proved,  but  that,  when  a  Will 
"  was  produced,  and  the  execution  of  it  proved,  the  law  pre- 
"  sumed  sanity,  and  therefore  the  burthen  of  proof  was  shifted ; 
"  and  that  the  devisee  must  prevail,  unless  the  heir-at-law 
"  established  the  incompetency  of  the  testator,  and  that  if  the 
"  evidence  was  such  as  to  make  it  a  measuring  cast,  and  leave 
"  them  in  doubt,  they  ought  to  find  for  the  defendants."  This 
was  held  to  be  a  misdirection  (/). 

But  where  there  is  proof  of  the  due  execution  of  a  Will  by  a 
testator  who  afterwards  becomes  insane,  the  onus  of  showing 
that  it  had  been  mutilated  by  the  testator  when  of  sound  mind 
is  on  the  party  alleging  the  revocation  (in). 

If  a  lunatic  person  have  clear  or  calm  intermissions  (usually  Will  made 
called  lucid  intervals),  then  during  the  time  of  such  quietness  fi^gn^f- ^"^^"^ 
and  freedom  of  mind  he  may  make  his  testament,  appointing 
executors,  and  disposing  of  his  goods  at  pleasure  (y?).     "If  you  transfer  in 
can  establish,"  said  Sir  Wm.  Wynne,  in  the  case  of  Cartivnght  onus  protandi. 

{k)  And  «  fortiori  when  it  ap-  655,  at  p.  657. 
pears  that  the  testator  was  subject  (m)  Harris  v.  Berrall,  1   Sw.  & 

to  delusions:  Smee  v.   Smee,   5  P.  Tr.  153;  Allan  \.  Morrison,  [l9QQi] 

D.   84.     Approved    in    Jenkins    v.  A.  C.   604,  at   pp.   610,  611.     See 

Morris,    14   C.   D.    674.     And  see  also  post,  pp.  29,  109. 
Hope  V.  Camphell,  [1899]  A.  C.  1.  (n)  Swinb.  Pt.  2,  s.  3,  pi.  3;  Go- 

{l)  Sutton    V.    Sadler,    3    0.   B.  dolph.  Pt.  1,  c.  8.  s.  2 ;    Wentw. 

(N.    S.)    87.      See     also     Accord.  c.  1,  p.  33,  14th  ed. ;  Hall  y.  War- 

Symes  v.  Green,  1  Sw.  &  Tr.  401 ;  ren,  9  Ves.  610 ;  Modd  v.  Lewis,  2 

Cleare  y.  Cleare,  L.  E.  1  P.  &  D.  Cas.  temp.  Lee,  176. 
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V.  Carturicjht  ip),  "that  the  party  afflicted  habitually  by  a 
malady  of  the  mind  has  intermissions,  and  if  there  was  an 
intermission  of  the  disorder  at  the  time  of  the  act,  that  being 
proved  is  sufficient,  and  the  general  habitual  insanity  will  not 
affect  it ;  but  the  effect  of  it  is  this  :  it  inverts  the  order  of  proof 
and  of  presumption ;  for  until  proof  of  an  habitual  insanity  is 
made,  the  presumption  is  that  the  party  agent,  like  all  human 
creatures,  was  rational ;  but  where  an  habitual  insanity  of  the 
mind  of  the  person  who  does  the  act  is  established,  there  the 
party  who  would  take  advantage  of  an  interval  of  reason  must 
prove  it"  (^j). 
What  is  suffi-  But  although  the  law  recognises  acts  done  during  such  in- 
liicUi  mterval.  tervals  as  valid,  yet  it  is  scarcely  possible  to  be  too  strongly 
impressed  with  the  great  degree  of  caution  necessary  to  be 
observed  in  examining  the  proof  of  a  lucid  interval  [q)  ;  and 
such  proof  is  matter  of  extreme  difficulty,  for  this,  among  other 
reasons,  viz.,  that  the  patient  is,  not  unfrequently,  rational  to 
all  outward  appearance  without  any  real  abatement  of  his 
malady  (r).  On  the  other  hand,  if  the  deceased  was  subject  to 
attacks  producing  temporary  incapacity,  and  was  at  other  times 
in  full  possession  of  his  mental  powers,  such  attacks  may 
naturally  create  in  those  who  only  happen  to  see  him  when 
subject  to  them,  a  strong  opinion  of  his  permanent  incapacity. 
These  considerations,  while  they  tend  to  reconcile  the  apparent 
contradictions  of  witnesses,  render  it  necessary  for  the  Court  to 
rely  but  little  upon  mere  opinion,  to  look  at  the  grounds  upon 
which  opinions  are  formed,  and  to  be  guided  in  its  own  judg- 
ment by  facts  proved,  and  by  acts  done,  rather  than  by  the 
judgments  of  others  (s). 

(o)  1    Phillim.    Eep.    100.      See  where  tlie  attesting  witnesses,  clis- 

tlie  particulars  of  tliis   case,  post,  interested    medical      men,     speak 

p.  IT.  strongly  to  sanity,  the  Court  will 

{p)  See   also  the  same  doctrine  not  set  aside  a  Will  on  proof  by 

laid    down    by  Lord    Thurlow  in  interrogatories,    but  without  plea, 

Attorney  -  General    v.    Parnther,    '6  that     the     deceased     many    years 

Bro.  C.  C.  443,  and  Sir  W.  Grant  before  had  been  under  an  insane 

in  Hall    v.    Warren,    9   Ves.    611.  delusion:     Kemhle    v.     Church,     3 

See  also  Swinb.  Pt.  2,  s.  3,  pi.  7,  Hagg.  273. 

where    it    is    said,   that    if    it    be         {q)  By  Sir  John  Nicholl  in  White 

proved  that  the  testator  was  once  v.  Driver,  1  Phillim.  Eep.  88. 
mad,    the  law  presumeth  him   to         (r)  By  Sir  John  Nicholl  in  Brog- 

continue  still  in  that  case,  unless  den  v.  Broiun,  2  Add.  445;  and  in 

the  contrary  be  proved.     See  also  Ayrey  v.  HiU,  2  Add.  210. 
Godolph.   Pt.   1,  c.  8,  s.  2.     But  (s)  By  Sir  John  Nicholl  in  ^««- 
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In  Ex  parte  HoIyJand  (t),  Lord  Eldon  observed,  that  in  the 
case  of  the  Attorneij-Gcncral  v.  Panif/icr,  "  Lord  Thurlow 
said  that  where  lunacy  is  once  established  by  clear  evidence,  the 
party  ought  to  be  restored  to  as  perfect  a  state  of  mind  as  he 
had  before ;  and  that  should  be  proved  by  evidence  as  clear  and 
satisfactory.  I  cannot  agree  to  that  proposition,  either  as  to 
property  or  with  reference  to  such  a  case  as  this ;  for  suppose  the 
strongest  mind  reduced  by  the  delirium  of  a  fever  or  any  other 
cause,  to  a  very  inferior  degree  of  capacity,  admitting  of 
making  a  Will  of  personal  estate  (to  which  a  boy  of  the  age  of 
fourteen  is  competent),  the  conclusion  is  not  just  that  as  that 
person  is  not  what  he  had  been,  he  should  not  be  allowed  to 
make  a  Will  of  personal  estate."  It  must  be  observed  that  Sir 
W.  Grant,  in  Hall  v.  Warren  (n),  does  not  appear  to  have  under- 
stood Lord  Thurlow  in  the  same  sense  as  Lord  Eldon  did  in  the 
preceding  remarks,  nor  indeed  does  the  report  in  Broicn  of  the 
Attorney-General  v.  Parnther  bear  any  such  construction.  "If 
general  lunacy,"  said  Sir  W.  Grrant,  "is  established,  they  will 
be  under  the  necessity  of  showing,  according  to  the  Attorney- 
General  v.  Parnther,  that  there  was  not  merely  a  cessation  of 
the  violent  symptoms  of  the  disorder,  but  a  restoration  of  the 
faculties  of  the  mind  sufficient  to  enable  the  party  soundly  to 
judge  of  the  act." 

In  the  case  of  CartwrigJit  y.  Cartwright  {x),  it  appeared  that  Proof  of  lucid 
the  testatrix  was  early  in  life  afflicted  with  the  disorder  of  her  ing  from' the 
mind.     She  afterwards  was  supposed  to  be  perfectly  recovered,  ^^*  °!  making 

J-  '^  ^  ^  _      '   a  rational 

and  continued  for  several  years  to  conduct  a  house  and  establish-  Will, 
ment  of  her  own  as  a  rational  person ;  but  her  habit  and  con- 
dition of  body,  and  her  manner  for  several  months  before  the 
date  of  her  Will,  were  those  of  a  person  afflicted  with  many  of 
the  worse  symptoms  of  insanity,  and  continued  so  after  making 
the  Will.  The  survivor  of  the  two  persons  present  when  she 
wrote  the  Will  deposed  that,  in  her  opinion,  the  testatrix  had 
not  then  sufficient  capacity  to  be  able  to  know  what  she  did,  and 
that  during  the  time  she  was  occupied  in  -svTiting,  which  was 
upwards  of  an  hour,  she  by  her  manner  and  gestures  showed 
many  signs  of  insanity.  The  Will  was  written  in  a  remarkably 
fair  hand,  and  without  a  blot  or  mistake  in  a  single  word  or 
letter :  and  it  was  a  projjer  and  natural  Will,  and  conformable  to 

dleside  v.  Harrison,  2  Phillim.  Rep.      (0  U  Yes.  11.         («)  9  Ves.  611. 
459.  {x)  1  Phillim.  90. 

W.E. — VOL.  I.  C 
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n-//af  her  qfedions  were  proved  fo  he  at  the  time,  and  her  executors 
and  trustees  were  very  discreetly  appointed.  Two  months  after 
this  writing  of  the  Will,  in  a  conversation  with  the  mother  of 
the  parties  benefited  by  the  Will,  the  testatrix  mentioned  that 
she  had  made  sucli  a  Will,  and  ordered  her  servant  to  bring  it, 
and  she  then  delivered  it  to  the  mother,  observing  that  there 
was  no  need  of  witnesses  as  the  estate  was  all  personal,  and  the 
Will  in  her  own  handwriting.  Sir  Wm.  Wynne  pronounced  the 
Will  to  be  the  legal  Will  of  the  deceased,  and  fm-ther  said,  that 
in  his  apprehension  the  forming  of  the  plan,  and  pursuing  and 
carrpng  it  into  effect  with  propriety  and  without  assistance, 
would  have  been  sufficient  to  have  established  an  interval  of 
reason  if  there  had  been  no  other  evidence ;  but  it  was  further 
affirmed,  by  the  recognition  and  the  delivery  of  the  Will.  From 
this  sentence  an  appeal  was  interposed  to  the  High  Court  of 
Delegates — ^who  affirmed  the  judgment  of  Sir  Wm.  Wynne  {y). 
That  very  eminent  judge,  in  the  com-se  of  giving  sentence 
below,  after  remarking  that  the  Court  did  not  depend  on  the 
opinions  of  the  witnesses,  but  on  the  facts  to  which  they 
deposed,  delivered  the  following  observations  : 

"  The  strongest  and  best  proof  that  can  arise  as  to  a  lucid 
interval  is  that  which  arises  from  the  act  itself  of  making  the 
Will.  That  I  look  upon  as  the  thing  to  be  first  examined,  and 
if  it  can  be  proved  and  established  that  it  is  a  rational  act 
rationally  done,  the  whole  case  is  proved.  What  can  you  do 
more  to  establish  the  act  ?  because,  suppose  you  are  able  to 
show  the  party  did  that  which  appears  to  be  a  rational  act, 
and  it  is  his  own  act  entirely,  nothing  is  left  to  presumption 
in  order  to  prove  a  lucid  interval.  Here  is  a  rational  act, 
rationally  done  (s).     In  my  apprehension,  where  you  are  able 

{u)  1  Pliillim.  122.  ton,  referring  to  the  above  passage 

(2)  It    is    not,    however,   to    be  in  tbe  judgment  of  Sir  "W.  "Wynne, 

supposed  tliat  the  learned   judge  said:     "  Tbough    I  cannot    say  I 

here  considers  that  every  rational  altogether  agree  to  that  dictum,  still 

act  rationally  done  is  sufficient  to  it  is  entitled  to  gi'eat  weight,  and,  to 

prove  a  lucid  interval.     It  is  the  a  certain  extent,  a  rational  act  done 

particular   manner    in  which    the  in  a  rational  manner,  though  not, 

act  was  done  in   this  case  which  I  think,    'the   strongest  and  best 

leads  the  judge  to  the  conclusion  proof    of    a    lucid    interval,    does 

that  there  was  a  lucid  interval :  2  contribute  to  the  establishment  of 

Curt.  447,  by  Sir  H.  Jenner  Fust,  it."     See   also  the  observations  of 

in  Chambers  v.   The  Queen's  Proc-  Sii"  C.    Cresswell,    in    NidioUs   v. 

tor.     In  Bannatyne  v.  Bannatyne,  Binns,  1  Sw.  &  Tr.  239. 
2  Roberts.  472,  501,  Dr.  Lushing- 
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completely  to  establish  tliat,  tlie  law  does  not  require  you  to 
go  further  ;  and  the  citation  from  Swinburne  states  it  to  be  so. 
The  manner  he  has  laid  it  down  is  (it  is  in  the  part  in  which 
he  treats  of  what  persons  may  make  a  Will)  {a)  :  '  The  last 
observation  is,  If  a  lunatic  person,  or  one  that  is  beside  himself 
at  some  times  but  not  continually,  make  his  testament,  and  it  is 
not  known  whether  the  same  were  made  while  he  was  of  sound 
mind  and  memory  or  no,  then,  in  case  the  testament  be  so 
conceived  as  thereby  no  argument  of  frenzy  or  folly  can  be 
gathered,  it  is  to  be  presumed  that  the  same  was  made  during 
the  time  of  his  clear  and  calm  intermissions,  and  so  the  testa- 
ment shall  be  adjudged  good,  yea,  although  it  cannot  be  proved 
that  the  testator  useth  to  have  any  clear  and  quiet  intermissions 
at  all,  yet  nevertheless  I  suppose,  that  if  the  testament  be  wisely 
and  orderly  framed,  the  same  ought  to  be  accepted  for  a  lawful 
testament.'  Unquestionably  there  must  be  a  complete  and 
absolute  proof  that  the  party  who  had  so  formed  it  did  it 
without  any  assistance.  If  the  fact  be  so,  that  he  has  done  as 
rational  an  act  as  can  be  without  any  assistance  from  another 
person,  what  there  is  more  to  be  proved  I  don't  know,  unless 
the  gentleman  could  ]3rove  by  any  authority  or  law  what  the 
length  of  the  lucid  interval  is  to  be,  whether  an  hour,  a  day,  or 
a  month.  I  know  no  such  law  as  that ;  all  that  is  wanting  is, 
that  it  should  be  of  sufficient  length  to  do  the  rational  act 
intended.  I  look  upon  it,  if  you  are  able  to  establish  the  fact, 
that  the  act  done  is  perfectly  proper,  and  that  the  party  who  is 
alleged  to  have  done  it  was  free  from  the  disorder  at  the  time, 
that  is  completely  sufficient."  Accordingly,  Sir  John  NichoU, 
in  So'uhy  v.  Fordham  {h),  lays  it  down  as  a  general  rule,  that 
where  a  Will  is  traced  into  the  hands  of  a  testator,  whose  sanity 
is  fairly  impeached,  but  of  whose  sanity  or  insanity  at  the  time 
of  doing  or  performing  some  act  with  relation  to  the  Will  there 
is  no  du-eet  evidence,  the  agent  is  to  be  inferred  rational,  or  the 
contrary,  from  the  character,  broadly  taken,  of  his  act  [c) . 

In  the  case  of  M'Adam  v.  Walker  (d),  Lord  Chancellor  Eldon 
mentioned  that  he  had  been  concerned  as  counsel,  in  a  cause 
where  a  gentleman  who  had  been  for  some  time  insane,  and 
who  had  been  confined  till  the  hour  of  his  death  in  a  madhouse, 

{a)  Swinb.  Pt.  2,  s.  3,  pi.  14.  See  also  the  address  of  Sir  C.  Cress- 

{b)  1  Add.  90.  well  to  the  jmy  in  NichoUs  V.  Binns, 

(c)  See  also  Cliamlers  v.  Queen's      1  Sw.  &  Tr.  239. 
Proctor,  2  Curt.  415,  451,  Accord.         ((/)  1  Dow.  178. 
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had  made  a  Will  while  so  confined.  The  question  was,  whether 
he  was  of  sound  mind  at  the  time  of  making  this  testament.  It 
was  a  Will  of  large  contents,  proportioning  the  different  provi- 
sions with  the  most  prudent  and  proper  care,  with  a  due  regard 
to  what  he  had  previously  done  to  the  objects  of  his  bounty, 
and  in  every  respect  pursuant  to  what  he  had  declared,  before 
his  malady,  he  intended  to  have  done.  It  was  held,  that  he  was 
of  sound  mind  at  the  time. 

In  the  cases  above  stated,  the  act  was  not  only  done  and  com- 
pleted by  the  testator  himself,  hut  the  Will  n-as  proper  and 
natural.  In  another  case,  Clarke  v.  Lear  and  Scanrcll  (</),  where 
the  instrument,  although  written  with  great  accuracy  by  the 
testator  himself,  was  made  in  favour  of  a  person  to  whom  he 
had  no  good  cause  whatever  to  give  a  benefit,  it  was  held  that 
the  act  of  framing  such  an  instrument  furnished  no  proof  of  the 
existence  of  a  lucid  interval.  That  was  the  case  of  a  man  who 
had  been  certainly  disordered  in  his  mind  for  a  length  of  time. 
He  went  to  Littlehampton  to  bathe  in  the  sea,  and  there  he  saw 
a  young  woman  at  the  house  where  he  boarded,  of  whom  he 
had  no  prior  knowledge,  and  wanted  to  marry  her,  at  a  time 
when  he  was  insane  ;  and  being  brought  to  London  in  a  strait 
waistcoat,  he  there  wrote  a  paper,  by  way  of  codicil,  giving  her 
a  legacy  (e). 
Distinction,  With  respect  to  the  comparative  facility  of  proving  a  lucid 

lucid  interval  interval,  there  is  a  great  distinction  to  be  observed,  with  respect 
between  ^0  a  case  of  delirium,  set  up  in  opposition  to  a  Will,  as  contra- 

diiiruim  and         ...  '  x  x  i.  ' 

insanity.  distmguished  from  fixed  mental  derangement,  or    permanent 

proper  insanity.  The  reason  for  this  is  given  with  peculiar 
force  and  precision  of  language,  by  Sif  John  Nicholl,  in 
Brogdcn  v.  BroH-n{f).  "In  cases  of  permanent  proper  insanity, 
the  proof  of  a  lucid  interval  is  matter  of  extreme  difficulty,  as 
the  Court  has  often  had  occasion  to  observe,  and  for  this,  among 
other  reasons,  namely,  that  the  patient  so  affected  is  not  unfre- 
quently  rational  to  all  outward  appearance,  without  any  real 


(f?)  Marcli,  1791,  cited  in  1 
PhiUirn.  119,  by  Sir  Wm.  Wynne. 

(e)  See  also  the  observations  of 
Sir  J.  NicboU,  in  Evans  v.  Knight, 
1  Add.  237,  238  ;  and  for  fvu'tber 
cases  as  to  tbe  i^roof  of  the  exist- 
ence of  lucid  intervals,  at  tbe  time 
of   doing   testamentary    acts,    see 


Attorney  -  Oeneral  v.  Parnther,  3 
Bro.  C.  0.  441;  CogMan  v.  Cogh- 
lan,  cited  in  1  PbiUim.  120;  Wil- 
liams V.  Goude,  1  Hagg.  577 ; 
Borlase  v.  Borlase,  4  Notes  of 
Cas.  106;  and  Lord  Brougbam's 
observations  in  Waring  v.  Waring, 
6  Moo.  P.  C.  351. 
(/)  2  Add.  445. 
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abatement  of  his  malady  :  so  that,  in  truth  and  substance,  ho  is 
just  as  insane,  in  his  apparently  rational  as  he  is  in  his  visible 
raving  fits.  But  the  apparently  rational  intervals  of  persons, 
merely  delirious,  for  the  most  part  are  really  such.  Delirium  is 
a  fluctuating  state  of  mind,  created  by  temporary  excitement,  in 
the  absence  of  which,  to  be  ascertained  by  the  aj)pearance  of  the 
patient,  the  patient  is,  most  commonly,  really  sane.  Hence,  as 
also,  indeed,  from  their  greater  presumed  frequency  in  most 
instances  in  cases  of  delirium,  the  probabilities,  a  2^>'io)'i,  in 
favour  of  a  lucid  interval  are  infinitely  stronger  in  a  case  of 
delirium,  than  in  one  of  permanent  proper  insanity ;  and  the 
difiiculty  of  proving  a  lucid  interval  is  less,  in  the  same  exact 
proportion,  in  the  former,  than  it  is  in  the  latter  case,  and  has 
always  been  so  held  by  this  Court"  (g). 

The  great  case  of  Dew  v.  C/ark  (h),  which  obtained  the  most  Partial  in- 
complete and  solemn  consideration,  led  to  a  full  investigation  of 
that  which  has  often  been  called  "  Partial  Insanity,"  but  which 
would,  perhaps,  be  better  described  by  the  phrase  "  insanity,  or 
unsoundness,  always  existing,  although  only  occasionally  mani- 
fest" (/).  There  the  case  pleaded  by  an  only  daughter  in  a  Detoy.  Clork. 
responsive  allegation,  in  the  Prerogative  Coiu-t,  in  opposition 
to  her  father's  Will,  was,  that  besides  labom-ing  under  mental 
perversion  in  some  other  particulars,  especially  on  religious 
subjects,  the  deceased  had  an  insane  aversion  to  his  daughter,  and 
was  actuated  solely  by  that  illusion  to  dispose  of  his  property 
in  the  manner  in  which  it  was  purported  to  be  conveyed  by  the 
contested  AVill.  This  allegation  was  opposed,  as  inadmissible, 
on  behalf  of  residuary  legatees  named  in  the  Will.  But  Sii* 
John  NichoU  admitted  it;  and  after  remarking  that  the  case 
set  up  was  one  of  partial  insanity — of  insanity  quod  hoc,  upon 
a  particular  subject,  or  rather,  perhaps  quod  hanc,  as  to  a  par- 
ticular person, — and  that  the  possible  occurrence  of  such  a  case 
of  partial  insanity,  and  the  consequent  invalidity  of  a  Will, 
which  is  fairly  presumable  to  have  been  made  under  its  opera- 
tion, must  be  admitted  on  the  authority  of  Greenwood'' 8  Case  (/r) ; 

{(j)  See  also  the  observations  of  Brougham. 

Dr.  Lushington  in  Dimes  v.  Dimes,  {Ic)  The  following   statement  of 

10  Moo.  P.  C.  422,  426.  this   case  is  to  be   found  in  Lord 

(Ji)  1  Add.  279 ;  3  Add.  79.     See  Erskine's   speech   on    the  trial  of 

also   Dr.    Haggard's   Eeport    from  Hadfield  :     "  The     deceased,     Mr. 

the  judge's  notes.  Greenwood,  whilst  insane  took  up 

(?')  6  Moo.  P.  0.  350,    by  Lord  an  idea  that  his  brother  had  ad- 
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the  loarncd  judgo  procoodod  to  observe,  "with  respect  to  the 
daughter,  "•  She  must  ho  apprised,  however,  as  well  that  the 
bui'then  of  proof  rests  with  her,  as  that  this  burthen,  in  my  judg- 
ment, is,  from  the  very  nature  of  the  case,  a  pretty  heavy  one. 
The  present,  indeed,  may  be  less  difficult  to  make  out  than  Grccn- 
icood's  Case,  in  one  respect,  as  the  delusion  under  which  the 
deceased  is  charged  to  have  laboured  towards  the  complainant  is 
alleged  to  have  been  coupled  with  something  of  insane  feeling  in 
other  particulars,  especially  on  the  subject  of  religion  ;  although 
here,  as  in  Greenwood's  Case,  the  general  capacity  is,  in  substance, 
unimpeaehed.  But  she  must  understand  that  no  course  of  harsh 
treatment— no  sudden  bursts  of  violence — no  display  of  unkind, 
or  even  unnatural  feeling,  merely,  can  avail  in  proof  of  her 
allegation — she  can  only  prove  it  by  making  out  a  case  of 
antijDathy  clearly  resolvable  into  mental  perversion,  and  plainly 
evincing  that  the  deceased  was  insane  as  to  her,  notwithstanding 
his  general  sanity "(/).  After  the  evidence  had  been  gone 
through  on  both  sides,  the  same  learned  judge  delivered  his 
judgment :  that  the  Will  being  proved  to  be  the  direct  unquali- 
fied offspring  [m)  of  a  morbid  delusion,  as  to  the  character  and 
conduct  of  the  daughter,  being  the  very  creatm^e  of  that  morbid 
delusion  put  into  act  and  energy,  the  deceased  must  be  considered 
insane  at  the  time  of  making  the  Will,  and  consequently  that 
the  Will  itself  was  null  and  void  in  law  {n).     In  the  course  of 

ministered  poison  to  him,  and  this  summing  up  of  Lord  Kenyon  in  3 

became  the  prominent  feature  of  Curt.  Appendix,  pp.  I — xxxi. 

his  insanity.      In  a  few  months,  (?)  1  Add.  284.     See  also  FuUeck 

however,  he  recovered  his  senses,  v.  AJUnson,  3  Hagg.  527. 

and    retui'ned    to    his    profession,  (?n)   It  must,   however,   be    ob- 

which  was  that  of  a  barrister,  &c.,  served  that  the  rule  of  law  is  that, 

but   could  never   divest  his  mind  in  civil  suits,  it  is  not  necessary  to 

of    the  morbid   delusion  that    his  trace  or  connect  the  morbid  imagi- 

brother  had    attempted  to  poison  nation  with  the  act  itself.     If  the 

Ilim ;  under  the  influence  of  which  mind  is  unsound,  the  act  is  void, 

(so  said)  he  disinherited  him.    On  a  The  law  avoids  every  act  of  the 

trial  in  the  Court  of  King's  Bench  lunatic    during    the   period  of   the 

upon   an   issue    devisavit    vd    non,  hinacij,    although    the    act    to    be 

the  jury  found  against  the  Will :  avoided  cannot  be  connected  with 

but  a  contrary  verdict  was  had  in  the  influence  of  the  insanity,  and 

the  Court  of  Common  Pleas :  and  may  be  proper  in  itself :  Oroom  v. 

the  suit  ended  in  a  compromise."  Thomas,  2  Hagg.  436. 

See  also  Sir  John  Nicholl's  state-  ();)  3  Add.  208.     This  judgment 

ment  of  Greemvood's  Case,  3  Add,  was   afterwards  confirmed  by  the 

96,  97,  and  Lord  Eldon's  in  White  Court  of  Delegates.      A   commis- 

V.    Wihon,    13  Yes.   89,   and    the  sion  of  review  was  then  appHed  for 
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his  judgment  the  learned  judge  made  the  following  remarks,  on 
the  subject  of  partial  insanity :  "  It  was  said  that  '  partial  What  is 
insanity  '  was  unknown  to  the  law.  The  observation  could  only  ^aTti'al  ^ 
have  arisen  from  mistaking  the  sense  in  which  the  Court  used  insanity, 
that  term.  It  was  not  meant  that  a  person  could  be  partially 
insane  and  sane  at  the  same  moment  of  time :  to  be  sane,  the 
mind  must  be  perfectly  sound;  otherwise  it  is  unsound.  All 
that  was  meant  was,  that  the  delusion  may  exist  only  on  one  or 
more  particular  subjects.  In  that  sense,  the  very  same  term  is 
used  by  no  less  an  authority  than  Lord  Hale,  who  says,  '  There 
is  a  partial  insanity  of  mind  and  a  total  insanity.  The  former 
is  either  in  respect  to  things  quod  hoc  vel  illud  insanire.  Some 
persons,  that  have  a  competent  use  of  reason  in  respect  of  some 
subjects,  are  yet  under  a  particular  dementia  in  respect  of  some 
particular  discourses,  subjects  or  applications.  Or  else  it  is 
partial  in  respect  of  degrees ;  and  this  is  the  condition  of  very 
many,  especially  melancholy  persons,  who,  for  the  most  part, 
discover  their  defect  in  excessive  fears  and  griefs,  and  yet 
are  not  wholly  destitute  of  the  use  of  reason  ;  and  this  partial 
insanity  seems  not  to  excuse  them  in  the  committing  of  any 
offence  for  its  matter  capital ;  for  doubtless,  most  persons  that 
are  felons  of  themselves,  and  others,  are  under  a  degree  of  partial 
insanity,  when  they  commit  these  offences.  It  is  very  difficult 
to  define  the  invisible  line  that  divides  perfect  and  partial 
insanity ;  but  it  must  rest  upon  circumstances  duly  to  be 
weighed  and  considered  both  by  judge  and  jury,  lest  on  the  one 
side  there  be  a  kind  of  inhimianity  towards  the  defects  of  human 
nature  ;  or,  on  the  other  side,  too  great  an  indulgence  given  to 
great  crimes'"  (o). 

These  doctrines,  and  the  subject  of  "  Partial  Insanity  "  (or, 
as  it  has  been  more  usually  called  of  late,  "Monomania,") 
generally,  were  fully  commented  on  and  explained  with  great 

before  the    Lord    Chancellor,   but  fore,  the  learned  judge  has  suffi- 

refused.     See  5  Euss.  Chan.  Cas.  ciently  explained  what  he  meant 

163.  by  the  occasional  xise  of  the  term 

((>)  Dr.    Haggard's  Eeport  frora  jx"'^'"''  insanity ;  and  with  the  es- 

the  judge's  notes,  pp.  11,  12.     The  planation    he    has  thus    in  terms 

Lord  Chancellor   (Lyndhurst),    on  given,  and  with  the  whole  of  his 

refusing  a  commission  of  review,  argument,  and  the  illustrations  he 

after  commenting  upon  the  judg-  has  used,  and  the  cases  to  which 

ment  of  Sir  John  Nicholl  and  read-  he  has  referred  in  support  of  that 

ing  the  passage  above  cited  in  the  argument,    I    confess    I    entirely 

text,  continued:  "I  think,  there-  agree." — 5Euss.Chanc.Cas.166, 167. 
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ability  hy  Lord  Brougliam,  in  deliveriug  tlio  opinion  of  the 
Privy  Council  in  War'nuj  v.  Wariny  [p).     His  Lordship,  after 
demonstrating  that  no  confidence  can  be  placed  in  the  acts,  or 
any  act,  of  a  diseased  mind,  however  apparently  rational  that 
act  ma}^  appear  to  be,  or  may  in  reality  be,  proceeded  to  observe, 
that  "  we  are  vrrong  in  speaking  of  partial  unsoundness ;  we 
should  say  that  the  unsoundness  always  exists,  but  it  requii'es  a 
reference  to  a  peculiar  topic,  else  it  lurks  and  ajopears  not.     But 
the  malady  is  there  ;  and  as  the  mind  is  one  and  the  same  it  is 
really   diseased,  while  apparently  sound,    and  really  its   acts, 
whatever  appearances  they  may  put  on,  are  only  the  acts  of  a 
morbid  or  unsound  mind."     Accordingly,  it  was  an  established 
principle  of  law,  that  to  show  unsoundness  of  mind  it  was  not 
requu'ed  that  it  should  be  general ;  it  was  sufficient  if  2:)roved  to 
exist  on  one  or  more  points,  though  in  all  other  respects  the 
man  might  conduct  himself  with  the  utmost  propriety  {q) .     The 
case,  however,  of  Banks  v.  GoodfeUow  (>•)  seems  to  establish  that 
partial  unsoundness  not  affecting  the  general  faculties  and  not 
operating  on  the  mind  of  a  testator  in  regard  to  testamentary 
disposition  will  not  be  sufficient  to  deprive   a   person  of   the 
power  of  disposing  of  his  property.     But  just  as   partial  in- 
sanity does  not  necessarily  negative  testamentary  capacity,  so 
a  man  may  be  capable  of  transacting  business  of  a  complicated 
and   important  kind,   involving   the   exercise   of    considerable 
powers  of  intellect,  and  yet  may  be  the  subject  of  delusions  so 
as  to  be  unfit  to  make  a  Will.     The  result  would  seem  to  be 
that  a  person  subject  to  delusions  may  make  a  valid  Will  if  the 
delusions  under  which  he  labours  be  such  that  they  could  not 
reasonably  be  supposed  to  have  affected  the  dispositions  made 
by  the  Will  (s). 

{p)  6  Moo.  P.  C.  341.  tions  of    Sir    H.   Jenner  Fust  in 

{q)  Foivlis  v.  Davidson,  6  Notes  Chamhers   v.    The  Queen's  Frodor, 

of  Cas.  473,  474,  by  Sir  H.  Jenner  2  Curt.  448,  449  ;  Frere  v.  Peacocke, 

"Pust;  Smith  V.  Tebhitt,  L.  E.  1  P.  1  Eobert.  444;  Austen  y.  Oraham, 

&  D.  398.  8  Moo.  P.  C.  493 ;  Prinsej)  v.  Dtjce 

{r)  L.  E.  5  Q.  B.  549,  followed  Somhre,  10  Moo.  P.  C.  232,  247  (as 

in  Boughton  v.  Knight,  L.  E.  3  P.  to  tiie  different  kinds  of  insane  de- 

&D.  64.  lusions);  8.   C,   Dea.    &   Sw.    22; 

(s)   See    Dr.   Haggard's  Eeport,  Mudway  v.  Croft,  3  Curt.  671  (as 

from  tlie  judge's  notes,  pp.  5 — 10 ;  to  the  criteria  by  which  to  test  and 

Dew  V.    Chirh,   1   Add.    279 ;    and  ascertain  whether  natural  or  innate 

judgment  of  Sir  John  NichoU,    3  eccentricityhas  exceeded  the  bounds 

Add.   79;     Wheeler  v.    Alderson,   3  of    legal    testamentary   capacity)  ; 

Hagg.  598 ;  but  see  the  observa-  Boughton  \,  Knight,  L.  E.  3  P.  & 
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Altlioiig]i  in  the  case  of  a  person  wlio  is  sometimes  sane,  and  Case  of  a 
sometimes  insane,  if  there  is  no  direct  j^roof  of  his  state  when  iuy  to  folly." 
he  wrote  his  Will,  and  there  be  in  it  a  mixture  of  wisdom  and 
folly,  it  is  to  be  presumed  that  the  same  was  made  during  the 
testator's  pkrenzj,  even  if  tliere  be  but  one  word  "  sounding  to 
folly"  {t)  ;  yet  the  Court  of  Probate  will  not  at  once  reject  an 
allegation  propounding  a  Will,  which  even  strongly  "  sounds  to 
folly,"  when  facts  are  pleaded,  showing  that  the  deceased  up  to 
his  deatli  conducted  himself  in  the  ordinary  concerns  of  life  as  a 
sane  man  {u). 

In   a  case  where  a  woman   made  a  Will,  under  a  power  A  Will  may 
authorising  her  to  dispose  of  certain  property  by  a  Will  attested  for^th*ou^h*^^*^ 
by  two  witnesses,  the  Will  was  pronounced  for,  though  both  the  both  the 
witnesses  deposed  to  the  deceased's  incapacity  (.r).  nesses  depose' 

The  presumption  of  law  is,  that  a  verdict  of  a  jury  under  a  *°  *^®  testa- 

••  i>i  i«ni  tor  8  mcapa- 

commission  oi  lunacy,  that  the  party,  the  subject  of  the  com-  city,  because 
mission,  is  of  unsound  mind,  is  well  founded,  and  if  the  com-  ^f-^lf^i".*^ j 
mission  remained  unsuperseded,  that  the  party  continued  a  lunatic  t^iem  on  other 
to  his  death.     Such  presumption,  however,  may  be  rebutted  and 

-r  /  f       \-  -St       EfPect  of  com- 

aisplaced  by  positive  prooi  or  entu-e  recovery  or  possession  oi  a  mission  of 
lucid  interval  when  a  testamentary  instrument  was  executed  {y).  l^^'^^J"- 

By  the  Roman  law  testaments  might  be  set  aside  as  being  inofficious 
iiwfficiosa,  deficient  in  natm-al  duty,  if  they  totally  passed  by  testaments. 
(without  assigning  a  true  and  sufficient  reason)  any  of  the 
children  of  the  testator :  though  if  the  child  had  any  legacy, 
however  small,  it  was  a  proof  the  testator  had  not  lost  his 
memory  or  his  reason,  which  otherwise  the  law  presumed.  But 
the  law  of  England  makes  no  such  constrained  suppositions  of 
f orgetf ulness  or  insanity  ;  and  therefore,  though  the  heir  or  next 
of  kin  be  totally  omitted,  it  admits  no  querela  inofficiom  to  set 
aside  such  testament  (:;),  and  only  requires  that  there  should  be 
satisfactory  proof  of  the  testator's  knowledge  and  approval  of 
the  contents  of  the  Will  («)• 


D.  64 ;    followed  timte  v.  *S'mee,   5  558  ;  <S.  P.  in  K.  B.,  Lowe  v.  Jol- 

P.  D.  84 ;    Jenkins   v.  Morris,    14  liffc,  1  W.  Bl.  365.     See  Starnes  v. 

CD.  674,  680.     See  also  Hojje  y.  il/or^e«,  1  Curt. 294 ;^os<, pp. 80, 254. 

Campbell,  [1899]  A.  C.  1.  {y)  Prinsep  v.    Dyce  Sombre,    10 

(t)  Swinb.   Pt.    2,    s.    3,    pi.    15.  Moo.  P.  C.  232,  239,  244,  245. 

See  In  the  goods  of  Watts,  1  Curt.  (2)  2  Black.  Comm.  503;  Wreiich 

594.  V.  Murray,  3  Cui-t.  623. 

{u)  Arhery  y.  Ashe,  1  Hagg.  214.  (a)  See  post,  Pt.  I.  Bk.  IV.  Ch.  II. 

{x)  Le  Bretony.  Fletcher,  2  Hagg.  §  5,  p.  255. 
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Persons  who 
from  old  atiO 
or  other 
causes  havi^ 
outlived  their 
uuderstand- 


"Weakness  of 
understand- 
in.ar 


Besides  the  two  classes  of  persons  non  compotes  inoitin  already 
mentioned,  riz.,  idiots  and  lunatics,  Lord  Coke  mentions  two 
more  classes,  riz.,  those  who  were  of  good  and  sound  memory, 
and  by  the  visitation  of  God  have  lost  it ;  and  those  who  have 
become  non  compotes  by  their  own  act,  as  drunkards  {h).  In  the 
former  of  those  two  latter  classes  must  be  reckoned  those  who, 
from  sickness,  grief,  accident,  or  old  age,  have  lost  their  reason, 
who  are  not  like  those  classed  by  Lord  Coke,  as  "  limatici" 
sometimes  having  their  understanding  and  sometimes  not : 
but  ^^■hoso  understandings  are  defunct ;  who  have  survived  the 
period  that  Providence  has  assigned  to  the  stability  of  their 
minds  {e). 

But  old  age  alone  does  not  deprive  a  man  of  the  capacity  of 
making  a  testament  {d) ;  for  a  man  may  freely  make  his  testa- 
ment how  old  soever  he  be;  since  it  is  not  the  integrity  of 
the  body,  but  of  the  mind,  that  is  requisite  in  testaments. 
Yet  if  a  man  in  his  old  age  becomes  a  very  child  again  in  his 
understanding,  or  rather  in  the  want  thereof,  or  by  reason  of 
extreme  old  age,  or  other  infirmity,  he  is  become  so  forgetful 
that  he  knows  not  his  own  name,  he  is  then  no  more  fit  to 
make  his  testament  than  a  natural  fool,  or  a  child,  or  lunatic 
person  (e). 

"  It  is  not  necessary,"  observed  Lord  Chief  Baron  Eyre,  in 
Mountain  v.  Bennett  {/),  "to  go  so  far  as  to  make  a  man 
absolutely  insane,  so  as  to  be  an  object  for  a  commission  of 
lunacy,  in  order  to  determine  the  question,  whether  he  was  of  a 
sound  and  disposing  mind,  memory  and  understanding.    A  man 


{h)  4  Co.  124,  h. 

(c)  Ex  ■parte  Cranmer,  12  Ves. 
452,  by  Lord  Erskine;  Sherwood 
V.  Sanderson,  19  Yes.  283.  See  also 
liidgway  v.  Darwin,  8  Yes.  66. 

((?)  Swinb.  Pt.  2,  s.  5,  pi.  1; 
Godolph.  Pt.  1,  c.  8,  s.  4;  Bird  v. 
Bird,  2  Hagg.  142  ;  Lewis  v.  Bead, 
1  Yes.  Jim.  19.  Extreme  old  age 
raises  some  doubt  of  capacity,  but 
only  so  far  as  to  excite  tbe  vigi- 
lance of  tbe  Court :  KindJeside  y. 
Harrison,  2  Phillim.  461,  462.  And 
in  cases  where  no  insanity  has 
either  existed  or  been  supposed  to 
exist,   the  inquiry  as  to   capacity 


simply  is,  whether  the  mental 
faculties  retain  sufficient  strength 
fully  to  comprehend  the  testamen- 
tary act  about  to  be  done.  But 
when  lunacy  or  unsoundness  of 
mind  has  previously  existed,  the 
investigation  is  of  a  totally  diffe- 
rent character :  per  Dr.  Lushing- 
ton,  in  Brinsep  v.  Bi/ce  Sombre,  10 
Moo.  P.  C.  278;  Banls  v.  Good- 
ftUow,  L.  E.  5  Q.  B.  549. 

(e)  Swinb.  uhi  supra ;  Godolph. 
uM  supra. 

(/)  1  Cox,  356.  See  also  Comle's 
Case,  Moor,  759  ;  Yin.  Abr.  tit. 
Devise,  A.  22  ;  4  Burn,  E.  L,  49. 
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perhaps  may  not  be  insane,  and  yet  not  equal  to  the  important 
act  of  disposing  of  his  property  by  Will." 

It  is  said  by  Lord  Coke,  in  the  Marquis  of  Winc/icsfer^s 
Case  {[/) ,  that  it  is  not  sufficient  that  the  testator  be  of  memory 
when  he  makes  his  Will  to  answer  familiar  and  usual  questions, 
but  he  ought  to  have  a  disposing  memory  so  as  to  be  able  to 
make  a  disposition  of  his  property  with  understanding  and 
reason ;  and  that  is  such  a  memory  which  the  law  calls  sane  and 
perfect  memory  (//).  So  it  is  laid  down  by  Erskine,  J.,  in 
delivering  the  opinion  of  the  Judicial  Committee  of  the  Privy 
Council,  in  Ilarwood  v.  Balicr  (/),  that  in  order  to  constitute  a 
sound  disposing  mind  the  testator  must  not  only  be  able  to 
understand  that  he  is  by  his  Will  giving  the  whole  of  his  pro- 
perty to  the  objects  of  his  regard,  but  must  also  have  capacity 
to  comprehend  the  extent  of  his  property  and  the  natm-e  of  the 
claims  of  others  whom,  by  his  Will,  he  is  excluding  from 
participation  in  that  property  {Ji). 

On  the  other  hand  it  must  be  observed,  that  mere  wcahncss  or 
infirmity  of  understanding  is  no  objection  to  a  man's  disj)osing 
of  his  estate  by  Will ;  for  Courts  cannot  measure  the  size  of 
people's  understandings  and  capacities ;  nor  examine  into  the 
wisdom  or  prudence  of  men  in  disposing  of  their  estates  (/). 
"  If  a  man,"  says  Swinburne  (;«),  "be  of  a  mean  understanding 
(neither  of  the  wise  sort  or  the  foolish) ,  but  indifferent  as  it  were, 
betwixt  a  wise  man  and  a  fool,  yea,  though  he  rather  incline  to 
the  foolish  sort,  so  that  for  his  dull  capacity  he  might  worthily 

[g)  6  Co.  23  a;  4  Burn.  E.  L.  49.  versed  (3  Hagg.  466),  not,  however, 

[h)  Seehivihev,  Ilei'herty.  Lowns,  on   any  jwint    of    law,    but   on   a 

1  Chanc.  Eep.  24 ;   Dyer,  27  a,  in  review  of  the  evidence.      For  an 

marg. ;    Ball  v.  Munnin,  3  Bligh,  instance  where  weakness  of  mind 

N.  S.  1.     See  also  the  judgment  of  and  forgetfulness  will  not  consti- 

Sir  John  Nicholl  in  Marsh  v.  Tyr-  tute    incapacity,    see    Constalle    y. 

rell,    2   Hagg.  84,    122,  as  to  the  TufneU,  4  Hagg.  465  :  aflai-med  on 

rules  by  which  the  competency  of  appeal,  3  Knapp.  122 ;   Cockraft  v. 

the  mind  must  be  judged.      The  Puiwles,  4  Notes  of  Cas.  237. 

case  itself  was   compromised,   and  /n  oivr       -r,   r<   n  on.-,   ^^/v 

,  ,  i.     o  CT  (0  3  Moo.  P.  C.  0.  282,  290. 

•was  reversed  by  consent :  3  Hagg. 

471.    And  see  further  the  judgment  ^^^  ^^^  ^^^"^  ^'^^'"'  ^-  Hopiuood, 

of  the  same  learned  judge  in /«i/r«m  ^    ^°^*'    ^    ^'    ^^^  '    'Sit;«-H/e/i    v. 

V.  Wyatt,  1  Hagg.  401,  where  some  '^'"^'V<?«,  1  Fost.  &  F.  584. 

valuable  remarks  on  the  subject  of  (0  Osmond  v.  Fitzroy,  3  P.  Wms. 

imbecility  of  mind  will  be  found,  l-^* 

although  the  case  itself   was  re-  (/«)  Pt.  2,  s.  4,  pi.  3. 
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Persons 
dniiik  : 


habitual 
drunkemiess. 


A  Will 
defaced  by 
the  testator 
while  non 
compos. 

Onus  of  show- 
ing sanity- 


be  termed  r/rossiim  caput,  a  dull  pate,  or  a  dunce,  sucli  a  one  is 
not  prohibited  from  making  his  testament"  {n). 

As  to  the  last  of  the  classes  of  non  compotes  mentioned  by 
Lord  Coke ;  "  lie  that  is  overcome  by  drink,"  says  Swin- 
burne (o),  "  during  the  time  of  his  drunkenness  is  compared  to 
a  madman  (p),  and  therefore,  if  ho  make  his  testament  at  tliat 
time,  it  is  void  in  law ;  which  is  to  be  understood,  when  he  is  so 
excessively  drunk,  that  he  is  utterly  deprived  of  the  use  of 
reason  and  understanding ;  otherwise,  albeit  his  understanding 
is  obscured,  and  his  memory  troubled,  yet  he  may  make  his 
testament,  being  in  that  case  "  («/).  In  a  case  where  it  appeared 
that  tlie  testator  was  a  person  not  properly  insane  or  deranged, 
but  habitually  addicted  to  the  use  of  spirituous  liquors,  under 
the  actual  excitement  of  which  he  talked  and  acted  in  most 
respects  like  a  madman,  it  was  held  that  as  the  testator  was  not 
under  the  excitement  of  liquor,  he  was  not  to  be  considered  as 
insane  at  the  time  of  making  his  Will ;  and  the  Will  itself  was 
accordingly  established  (r),  and  the  Court  pointed  out  the  dif- 
ference between  the  present  case  and  one  of  actual  insanity ; 
inasmuch  as  insanity  may  often  be  tatoit,  whereas  there  can 
scarcely  be  such  a  thing  as  latent  ebriety  ;  and  consequently,  in 
a  case  like  the  one  under  consideration,  all  which  requires  to  be 
shown  is,  the  absence  of  the  excitement  at  the  time  of  the  act 
done ;  or  at  least  the  absence  of  excitement  in  any  such  degree 
as  w^ould  vitiate  the  act  done  (.s). 

If  a  Will  be  executed  by  a  testator  of  sound  mind  at  the  time 
of  execution,  and  be  afterwards  wholly  or  partially  defaced  by 
him,  while  of  unsound  mind,  such  Will  is  to  be  pronounced  for 
as  it  existed  in  its  integral  state,  that  being  ascertainable  (t). 
Accordingly,  where  a  testatrix  having  duly  executed  her  Will, 


(n)  See  also  Ilarrod  v.  Harrod,  1 
Kay  &  J.  4. 

(o)  Pt.  2,  s.  6. 

{p)  See  Oore  v.  Gibson,  13  M.  «fe 
W.  623. 

(q)  See  also  Godolpli.  Pt.  1,  c.  8, 
s.  5. 

(r)  A^Jrey  v.  EiJl,  2  Add.  206. 
See  also  Billinghurst  v.  Vickers,  1 
Phillim.  191 ;  Handley  v.  Stacey, 
1  Post.  &  P.  574. 

(s)  2  Add.  210.     See  also  Wheeler 


V.  Alderson,  3  Hagg.  602,  608.  In 
the  case  of  Bex  v.  Wright,  2  Burr. 
1099,  a  rule  was  obtained  to  show 
cause  why  a  cruninal  information 
could  not  be  exhibited  against  cer- 
tain persons,  for  a  misdemeanour 
in  using  artifices,  in  order  to 
obtain  a  Will  from  a  woman  ad- 
dicted to,  and  almost  destroyed  by, 
liquor. 

{t)  Scruhy   v.  Fordham,    1   Add. 
74  ;  In  the  goods  of  Brand,  3 
754. 


Ch.  I.  §  I.]   Of  the  Capacifji  to  tnaJce  a  Will — Lunatics.  29 

subsequently  became  insane,  and  shortly  before  lier  death,  it  at  the  time 
was  discovered  that  the  Will  had  been  mutilated  by  her ;  but  it 
was  proved  to  have  been  iu  her  custody  for  a  short  time  subse- 
quent as  well  as  prior  to  her  insanity :  it  was  held  by  Sir  C. 
Cresswell  that  the  onm  of  showing  her  to  have  been  of  sound 
mind  when  she  mutilated  it  was  on  the  party  alleging  the 
revocation  («) . 

Before  the  Wills  Act  when  signature  was  not  essential  to  the  insanity 
execution  of  a  Will  questions  used  to  arise  as  to  mental  incapa-  supervening 

.  .  p  .  .  between  the 

city  supervening  between  instructions  for  a  Will  and  its  execu-  instructions 
tion,  and  it  was  held  that  part  of  a  Will  might  be  established  SexeTutio^n.*^ 
and  part  held  not  entitled  to  probate  if  actual  incapacity  were  Effect  of, 
shown  at  the  time  of  the  execution  of  the  latter  part  {x).     These  w^y  ^  !^? 
questions,  however,  cannot  now  arise. 

It  was  decided  by  the  House  of  Lords  in  the  great  case  of  Letters 
Doe   dem.   Tatham   v.    Wright  {y),  that  letters  written   to   ^^^  J^^^^l^^^^^^ 
testator,  and  not  acted  upon,  or  indorsed,  or  answered  by  him,  evidence  of 
are  not  evidence  of  his  sanity.  ^®  sanity. 


SECTION  II. 

Persons  Incapable  from  want  of  Liberty  or  Free-Will. 

Persons  intestable  from  want  of  liberty  or  freedom  of  will 
are,  by  the  civil  law,  of  A^arious  kinds,  as  prisoners,  captives,  and 
the  like  (;:).  But  the  law  of  England  does  not  make  such 
persons  absolutely  intestable,  but  only  leaves  it  to  the  discretion 
of  the  Court  to  judge  upon  the  consideration  of  their  particular 
circumstances  of  duress,  whether  or  no  such  persons  could  be 
supposed  to  have  liberum  animum  tcstandi  {a). 

If   it  can   be  demonstrated  that  actual   force  was  used   to  Will  obtained 
compel  the  testator  to  make  the  Will,  there  can  be  no  doubt,  ^^  ^^"^^^  '• 
that   although   all   formalities  have  been  complied  with,  and 
the  party  perfectly  in  his  senses,  yet  such  a  Will  can  never 
stand  {b) . 

{u)  Harris  v.  Berrall,  1  Sw.  &  Tr.  Evid.  14tli  edition,  973, 

153;    Allan    y.    Morrison,    [1900]  (2)  Swinb.  Pt.  2,  s.  8;  Godolpli. 

A.  C.  604,  at  pp.   610,  611.     See  pt.  1,  c.  9. 
ante,  p.  15,  snidpost,  p.  109. 

f  \     T>-n-     1       i  T7-  7  1  (o)  2  Black.  Comm.  497. 

{x)    Bilhnghurst    v.     Vickers,     1  ^  ■' 

Phil.  187 ;   Wood  v.  Wood,  ih.  357.  (&)  Mountain  v.  Bennett,  1  Cox, 

(y)  4  Bing.  N.  C.  489.     See  Eosc.      355,  by  Eyre,  0.  B. 
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by  fear :  go,  if  tliero  woro,  at  tlic  time  of  bequeathing,  a  fear  upon  the 

testator,  it  could  not  bo,  as  it  ought,  libem  roiuntas  (c).  Yet  it 
must  be  understood,  that  "it  is  not  every  fear,  or  a  vain  fear 
that  will  have  the  effect  of  annulling  tlio  Will  ,*  but  a  just  fear, 
that  is,  such  as  that  indeed  without  it  the  testator  had  not  made 
his  testament  at  all,  at  least  not  in  that  manner  (r/).  A  vain 
fear  is  not  enough  to  make  a  testament  void ;  but  it  must  be 
such  a  fear  as  the  law  intends  when  it  expresses  it  by  a  fear  that 
may  cadere  in  constant  cm  virum  ic)  :  as  the  fear  of  death,  or  of 
bodily  hm^t,  or  of  imprisonment,  or  of  loss  of  all  or  most  part  of 
one's  goods,  or  the  like  (/)  :  whereof  no  certain  rule  can  be 
delivered,  but  it  is  left  to  the  discretion  of  the  judge,  who 
ought  not  only  to  consider  the  quality  of  the  threatenings,  but 
also  the  persons  as  well  threatening  as  threatened;  in  the 
person  threatening,  his  power  and  disposition ;  in  the  person 
threatened,  the  sex,  age,  courage,  pusillanimity  and  the  like  "  {(j). 

by  fraud :  Fraud  is  no  less  detestable  in  law  than  open  force.      Where- 

fore, when  the  testator  is  circumvented  by  fraud,  the  testament 
is  of  no  more  force  than  if  he  were  constrained  by  fear  {It). 
With  regard  to  what  deceit  shall  annul  a  testament  on  the 
ground  of  fraud,  as  in  the  case  of  a  Will  made  under  fear,  it  is 
left  to  the  discretion  of  the  judge,  comparing  the  deceit  to  the 
capacity  or  understanding  of  the  person  deceived  to  discern 
whether  it  be  such  as  may  overthrow  the  testament  or  not  (/). 
Y-If  a  part  of  a  Will  has  been  obtained  by  fraud,  probate,  it 
should  seem,  ought  to  be  refused  as  to  that  part,  and  granted  as 
to  the  rest  (/i).    % 

It  was  settled  by  the  case  of  Allen  v.  McPJicrson  (!)  that  a 
Will,  whether  of  personal  or  real  property,  could  not  be  set 

(c)  Godolpli.  Pt.  3,  c.  25,  s.  8 ;  commission  of    lunacy :    by  Lord 

Swinb.  Pt.  7,  s.  2,  pi.  1.  Hardwicke,  in  Lord  DonegaVs  Case, 

{<l)  Godolpli.  Pt.  3,  c.  25,  s.  8.  2  Ves.  Sen.  408. 

(e)  Godolph.  Pt.  3,  c.  25,  s.  8  ;  (/)  Swinb.  Pt.  7,  s.  3,  pi.  3.     See 

Swinb.  Pt.  7,  s.  2,  pi.  7.  also  the  cases  cited  by  Lord  Lynd- 

(/)  Swinb.  Pt.  7,  s.  2,  pi.  7.  burst,   in  Alien    v.    McPherson,    1 

\g)  Swinb.  Pt.  7,  s.  2,  pi.  7.     See  H.  of  L.   207,   208,  of  WiUs  ob- 

Nelson  v.  Oldfield,  2  Vern.  76.  tained  by  false  representations. 

ill)   Swinb.   Pt.    7,    s.    3,   pi.    1.  (A^)  Allen  v.  McPherson,  1  H.  of 

Fraud  and  imposition  upon  weak-  L.    191  ;    Trimlestoivn  v.   D^ Alton, 

ness  is  a  sufficient   ground  to  set  1  Dow,  N.  S.,  stated  ^osf,  p.  33. 

aside  a  Will  of  real,  much  more  of  (?)  1  H.  L.  191.     In  some  earlier 

personal  estate,  tbougb  such  weak-  cases  we  find  the  Cotu't  of  Chancery 

ness  is  not  sufficient  to  ground  a  distinctly  asserting  its  jurisdiction 
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aside  i)i  equity  on  the  ground  that  the  Will  was  obtained  by 
fraud  and  imposition ;  because  a  Will  of  personal  estate  might 
be  annulled  for  fraud  in  the  Court  of  Probate,  and  a  Will  of 
real  estate  might  be  set  aside  at  law  ;  for  in  such  cases,  as 
the  animus  tcstandi  is  wanting,  it  cannot  bo  considered  as  a 
WiUH. 

If  a  man  (said  RoUe,  C. J.,  at  a  trial  at  bar)  makes  a  Will  ty  importu- 
in  his  sickness,  by  the  over-importunity  of  his  Wife,  to  the  ^^  ^ ' 
end  he  may  be  quiet,  this  shall  be  said  to  be  a  Will  made  by 
constraint,  and  shall  not  be  a  good  Will  {n). 

Importunity,  in  its  correct  legal  acceptation,  must  be  in 
such  a  degree  as  to  take  away  from  the  testator  free  agency ; 
it  must  be  such  importunity  as  he  is  too  weak  to  resist ;  such 
as  will  render  the  act,  no  longer  the  act  of  the  deceased,  the 
free  act  of  a  capable  testator ;  in  order  to  invalidate  the 
instrument  (o). 

A  Will  made  by  interrogatories  is  valid  :  but  undoubtedly 
when  a  Will  is  so  made,  the  Court  must  be  more  on  its  guard 
against  importunity,  more  jealous  of  capacity,  and  more  strict 
in  requiring  proof  of  spontaneity  and  volition  than  it  would 
be  in  an  ordinary  case  {j)). 

With  respect  to  a  Will  obtained  by  influence,  it  is  not  un-  by  influence. 
lawful  for  a  man,  by  honest   intercession  and  jiersuasion,  to 
prociu-e  a  Will  in   favour  of  himself   or  another  person  {q)  : 

to   relieve    against    fraud    in    ob-  pi.    7;     Lnmhin  v.  Ball,   1    Cas. 

taining  Wills,    as    in    Maundy   v.  temp.  Lee,  1. 

Maundy,  1  Ch.  Eep.  123 ;  in  other  (o)  By    Sir    John     Nicholl,     in 

cases,    disclaiming    such    juiisdic-  Eindleside  v.  Harrison,  2  Phillim, 

tion,  though  the  fraud  was  gross  551,  552. 

and  palpable,  as  in  Roherts  v.  Wynn,  {p)  Green  v.  Sl'ijpiuortli,  1  Phillim. 

1  Ch.  Eep.  236  ;  and  in  other  cases  58. 

steering  a  middle  course,   by  de-  {q)  Swinb.  Pt.  2,  s.  4,  pi.  1.     It 

daring  the  party  who  practised  the  is  no  part  of  the  testamentary  law 

fraud  a  trustee  for  the  party  pre-  of  this  country,  that  the  making  a 

judiced  by  it :  Herbert  v.  Lowns,  1  Will  must  originate  with  a  testator; 

Ch.  Eei3.  22.  nor  is  it  required  that  proof  should 

(m)  Astohowfar  the  jurisdiction  be  given  at  the  commencement  of 

of  the  Probate  Division  is  exclusive  such  a  transaction,  provided  it  bo 

in  respect  of  the  grant  or  revocation  proved    that    the    deceased    com- 

of  probate,  see  ^;os^,  Pt.  i.  Bk.  iv.  pletely    understood,    adopted    and 

Ch.  I.  §  I.  p.  211  ct  seq.  sanctioned  the  disposition  proposed 

{)i)  Hacl-er   v.    Newborn,    Styles,  to  him,    and  that  the  instrument 

427.    See  also  3Ioneype7iny  V.Brown,  itself  embodied  such  disposition: 

8  Yin.  Abr.  167,  tit.  Devise  (Z  2),  by  Sir  J.  Nicholl,  in  Constable  v. 
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neither  is  it  to  induce  the  testator,  Ly  fair  and  flattering 
speeches  (>•)  :  for  though  persuasion  may  be  employed  to 
inlkience  the  dispositions  in  a  "Will,  this  docs  not  amount  to 
influence  in  the  legal  sense ;  and  whether  or  not  a  capricious 
partiality  has  been  shown,  the  Com-t  will  not  inquire.  But 
where  persuasion  is  used  to  a  testator  on  his  death-bed, 
when  even  a  word  distracts  him,  it  may  amount  to  force  and 
inspiring  fear  (.s). 

The  sort  of  influence  which  will  invalidate  a  Will  is  thus 
described  by  Eyre,  C.B.,  in  Moiinfaln  v.  Bcunctt  (/)  :  "  There 
is  another  ground,  which  though  not  so  distinct  as  that  of 
actual  force,  nor  so  easy  to  be  proved,  yet  if  it  should  be  made 
out,  would  certainly  destroy  the  Will ;  that  is,  if  a  dominion 
was  acquired  by  any  person  over  a  mind  of  sufficient  sanity  to 
(jencral  purposes,  and  of  sufficient  soundness  and  discretion  to 
regulate  his  affairs  in  general;  yet  if  such  a  dominion  or 
influence  were  acquired  over  him  as  to  prevent  the  exercise  of 
such  discretion,  it  would  be  equally  inconsistent  with  the  idea 
of  a  disposing  mind." 

But  the  influence  to  vitiate  an  act  must  amount  to  force  and 
coercion,  destroying  free  agency ;  it  must  not  be  the  influence 
of  affection  and  attachment ;  it  must  not  be  the  mere  desire 
of  gratifying  the  wishes  of  another,  for  that  would  be  a  very 
strong  ground  in  support  of  a  testamentary  act ;  further,  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion ;  by 
importunity  which  could  not  be  resisted ;  that  it  was  done 
merely  for  the  sake  of  peace  ;  so  that  the  motive  was  tanta- 
mount to  force  and  fear  {u). 

In  two  important  cases,  in  the  Prerogative  Court,  Wills 
made  by  persons  of  sufficient  capacity,  but  of  weak  minds, 
have  been  set  aside  on  the  ground  of  improper  influence. 
The  Will,  in  one  of  these  cases,  was  made  in  favour  of  the 
attorney  and  agent  of  the  testator  (.r) ,  in  the  other,  by  a  wife 

Tufnell,  4  Hagg.  477 ;  a£Brmed  on  &,   F.  578 ;    Lovett  v.  Lovett,   ibid. 

appeal,  3  Knapp,  122.  581 ;  Jlall  v.  Hall,  L.  E.  1  P.  »&  D. 

(r)  Swinb.  Pt.  7,  s.  4,  pi.  1.  481.     As  to  undue  influence,   de- 

(s)  By  Sir  "Wm.  Wynne,  in  Bkk-  pendent  on  religious  feelings,   see 

inson   v.   Moss,   Prerog.   T.    1790  ;  Norton    v.    Belli/,    2    Eden.    286  ; 

MS.  4  Burn,  58,  Tyrwhitt's  Edit.  Hugnenin  v.  Baseleij,   14  Ves.   273; 

it)  1  Cox,  355.  Parfitt  v.  Laivless,  L.  E.  2  P.  &  D. 

\u)  Williams  V.   Goude,  1  Hagg.  462. 
581 ;   Constable  v.  TufneU,  4  Hagg.  (a;)  Ingram   v.    Wijatt,    1    Hagg. 

485;    Sefton  v.  Hopwood,  1  Post.  94.   The  judgment  of  Sir  J.  Nicholl 
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in  favour  of  her  husband  (?/).  And  in  another  case  in  the 
House  of  Lords  {z),  on  an  appeal  from  the  Irish  Chancery,  it 
■was  held,  that  where  undue  influence  is  exercised  over  the  mind 
of  the  testator  in  making  his  Will,  the  provisions  in  the  Will, 
in  favour  of  the  person  exercising  that  influence,  are  void ;  but 
the  Will  may  be  good,  as  far  as  respects  other  parties  ;  so  that 
a  Will  may  be  valid  as  to  some  parts,  and  invalid  as  to  others ; 
may  be  good  as  to  one  party,  and  bad  as  to  another  {a) .     V 

The  subject  of  undue  influence  received  full  consideration  in 
a  case  in  the  House  of  Lords  (i),  on  which  occasion  Lord 
Cranworth  made  the  following  observations :  "  In  a  popular 
sense,  w'e  often  speak  of  a  person  exercising  undue  influence 
over  another,  when  the  influence  certainly  is  not  of  a  nature 
which  would  invalidate  a  Will.  A  young  man  is  often  led  into 
dissipation  by  following  the  example  of  a  companion  of  riper 
years,  to  w^hom  he  looks  up,  and  who  leads  him  to  consider 
habits  of  dissipation  as  venial,  and  perhaps  even  creditable  ;  the 
companion  is  then  correctly  said  to  exercise  an  undue  influence. 
But  if  in  these  circumstances  the  young  man,  influenced  by  his 
regard  for  the  person  who  has  thus  led  him  astray,  were  to 
make  a  Will  and  leave  to  him  everything  he  possessed,  such  a 
Will  certainly  could  not  be  impeached  on  the  ground  of  undue 
influence.  Nor  would  the  case  be  altered  merely  because  the 
companion  had  urged,  or  even  importuned,  the  young  man  so 

in  this  celebrated  case  was  reversed  (New  Series),  85. 

by  tbe  Delegates  (3  Hagg.  466) ;  («)  See  further,  on  this   subject 

not,  however,  on  any  point  of  law,  of  influence,  3Ii/nn  v.  Bohinson,  2 

but  on  a  view  of  the  evidence  of  Hagg.    179  ;     in    which    case    Sir 

the  cause.    The  correctness  of  Sir-  J.  John  NichoU  held  that  when  the 

Nicholl's  judgment,   so  far  as  re-  Will  of  a  married  woman,  obtained 

gards  his  exposition  of  the  law  on  while   she  was    in    an    extremely 

the  subject  of  improper  influence,  weak  state,  nine  days  before  death, 

was    recognised    by    the    Judicial  by  the  active  agency  of  the  hus- 

Committee   of    the   Privy   Council  band,  the  sole  executor  and  universal 

in  the  case  of  Cochraft  v.  RaivJes,  legatee,  wholly   departed    from    a 

4  Notes  of  Cas.  237.     And  see  ante,  former  Will,   deliberately  made   a 

p.  27,  n.  (/().  few  months  before,  the  iiresu.mption 

was   strong  against  the  act ;    and 
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the  evidence  not  being  satisfactory, 


{y)  Marsh  v.  Tyrrell,  2  Hagg.  84. 

In  this  case  there  was  an  appeal  to       ,,     __,..,  ,  .     . 

.^-r^^       .  1    j_    ,^  the  Will  was  pronounced  against, 

the  JJelegates  ;    but  the  case  was  ,  ,,     ,      ,       ,         -,  ■,  ■    ,^ 

and  the  husband  condemned  m  the 

costs.     And  see  2wst,  p.  46. 

{h)  lluyse  V.  Bosshorough,  6  H.  of 

(2)  Trimleston  v.  D' Alton,  1  Dov/.      L.  6. 


afterwards  compromised :  3  Hag, 
471. 
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to  dispose  of  his  property  :  Provided  only,  that  in  ninkinf^  such 
a  Will,  the  young  roan  was  really  carrying  into  effect  his  own 
intention,  formed  without  either  coercion  or  fraud.  I  must 
further  remark,  that  all  the  difBculties  of  defining  the  point  at 
which  influence  exerted  over  the  mind  of  a  testator  becomes  so 
pressing  as  to  be  properly  described  as  coercion  are  greatly 
enhanced  when  the  question  is  one  between  husband  and  wife. 
Tlie  relation  constituted  by  marriage  is  of  a  nature  which  makes 
it  as  difficult  to  inquire,  as  it  would  be  impolitic  to  permit 
inquiry,  into  all  which  may  have  passed  in  the  intimate  union 
of  affections  and  interests  which  it  is  the  paramount  pui-pose  of 
that  connection  to  cherish. 

*'  In  order,  therefore,  to  have  something  to  guide  us  in  our 
inquiries  on  this  very  difficult  subject,  I  am  prepared  to  say 
that  influence,  in  order  to  be  undue  within  the  meaning  of  any 
rule  of  law  which  would  make  it  sufficient  to  vitiate  a  Will, 
must  be  an  influence  exercised  either  by  coercion  or  by  fraud. 
In  the  interpretation,  indeed,  of  these  words  some  latitude  must 
be  allowed.  In  order  to  come  to  the  conclusion  that  a  Will 
has  been  obtained  by  coercion,  it  is  not  necessary  to  establish 
that  actual  violence  has  been  used,  or  even  threatened.  The 
conduct  of  a  person  in  vigorous  health  towards  one  feeble  in 
body,  even  though  not  unsound  in  mind,  may  be  such  as  to 
excite  terror  and  make  him  execute  as  his  Will  an  instrument 
which,  if  he  had  been  free  from  such  influence,  he  would  not 
have  executed.  Imaginary  terrors  may  have  been  created 
sufficient  to  deprive  him  of  free  agency;  a  Will  thus  made 
may  possibly  be  described  as  obtained  by  coercion.  So  as  to 
fraud,  if  a  wife,  by  falsehood,  raises  prejudices  in  the  mind  of 
her  husband  against  those  who  would  be  the  natural  objects 
of  his  bounty,  and  by  contrivance  keeps  him  from  intercourse 
with  his  relatives,  to  the  end  that  these  impressions  which  she 
knows  he  had  thus  formed  to  their  disadvantage  may  never 
be  removed ;  such  contrivance  may,  perhaps,  be  equivalent  to 
positive  fraud,  and  may  render  invalid  any  Will  executed  under 
false  impressions  thus  kept  alive  {c).  It  is,  however,  extremely 
difficult  to  state  in  the  abstract  what  acts  will  constitute  undue 
influence  in  questions  of  this  nature.     It  is  sufficient  to  say, 

(c)  See  accord.  Alien  v.  McPher-  CressweU  held  that  a  fraud  of  this 

son,  1  H.  of  L.  207,  per  Lord  Lynd-  j^^^  ^^^^^  ^^^  ^^  ^^^         ^^^^^.  ^ 
hurst;    White  v.    Whitey   2   Sw.   & 

Tr.  505 ;  in  which  last  case  Sir  0.  ^^^^  °^  ^^^^^  influence. 
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tliat,  allowiug  a  fair  latitude  of  construction,  tliey  must  range 
themselves  under  one  or  other  of  these  heads — coercion  or 
fraud." 

After  observing,  that  where  it  has  been  proved  that  a  Will 
has  been  duly  executed  by  a  person  of  competent  understanding 
and  apparently  a  free  agent,  the  burthen  of  proving  that  it  was 
executed  under  undue  influence  is  on  the  party  who  alleges  it, 
his  Lordship  thus  proceeded :  "  In  order  to  set  aside  the  Will 
of  a  person  of  sound  mind,  it  is  not  sufficient  to  show  that  the 
circumstances  attending  its  execution  are  consistent  with  the 
hypothesis  of  its  having  been  obtained  by  undue  influence :  It 
must  be  shown  that  they  are  inconsistent  with  a  contrary  hypo- 
thesis. The  undue  influence  must  be  an  influence  exercised  in 
relation  to  the  Will  itself,  not  an  influence  in  relation  to  other 
matters  or  transactions.  But  the  principle  must  not  be  carried 
too  far.  Where  a  jury  sees  that,  at  and  near  the  time  when 
the  Will  sought  to  be  impeached  was  executed,  the  alleged 
testator  was,  in  other  important  transactions,  so  under  the 
influence  of  the  person  benefited  by  the  Will,  that  as  to  them 
he  was  not  a  free  agent,  but  was  acting  under  undue  control, 
the  circumstances  may  be  such  as  fairly  to  warrant  the  conclu- 
sion, even  in  the  absence  of  evidence  bearing  directly  on  the 
execution  of  the  Will,  that  in  regard  to  that  also  the  same 
undue  influence  was  exercised."  To  be  undue  influence  in  the 
eye  of  the  law  there  must  be  coercion.  It  is  only  when  the 
will  of  the  person  who  becomes  a  testator  is  coerced  into  doing 
that  which  he  or  she  does  not  desire  to  do  that  it  is  undue 
influence  {d). 

In  the  case  of  gifts  or  other  transactions  inter  vivos,  it  is  Persons  in 
considered  by  Courts  of  Equity  that  the  natural  influence  which  fiduciary  rela- 
relations  such  as  those  oi   solicitor  and  client,  guardian  and  tion  between 
ward,  physician  and  patient,  tutor  and  pupil,  involve,  exerted  f^a  Rifts  by"* 
by  those  who  possess  it  to  obtain  a  benefit  for  themselves,  is  an  Will, 
undue  influence.     Gifts  or  contracts  brought  about  by  it  are 
therefore  set  aside  unless  the  party  benefited  by  it  can  show 
aflSi-matively  that  the  other  party  to  the  transaction  was  placed 
in  such  a  position  as  would  enable  him  to  form  an  absolutely 
free  and  unfettered  judgment  (e).     The  law  regarding  Wills  is 
very  different  from  this,  and  the  mere  proof  of  the  existence  of 


{d)  Wingrove   v.    Wingrove,    11  (e)  Archer  V.  Hudson,   7   Beay. 

P.  D.  81.  657. 
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Wills  of  sea- 
men: 


made  on  the 
same  instru- 
ment witli  a 
"warrant  of 
attorney 
invalid. 


Wills  of  sea- 
men made  as 
security  for 
debt,  iuTalid, 


such  a  relation  is  no  evidence  of  undue  influence,  and  the  party 
relying  thereon  must  give  some  evidence  of  coercion  or  dominion 
exercised  over  the  testator  against  his  will  or  of  coercion  so 
strong  that  it  could  not  bo  resisted  (/). 

Persons  in  the  sea  service  are  frequently  under  the  pressure 
of  urgent  wants,  and  to  procure  an  immediate  supply  of  those 
wants  (such  as  an  outfit,  or  the  like)  they  will,  without  thought, 
comply  wath  almost  any  condition  proposed  to  them.  These 
temporary  necessities  have  been  considered  to  operate  on  them 
as  a  sort  of  duress,  on  the  part  of  those  who  are  to  furnish  the 
supply :  and  it  is  partly  on  this  consideration,  that  the  policy  of 
the  law  has  been  extended  to  guard  the  testamentary  acts  of 
this  class  of  persons  (^) . 

The  statute  28  &  29  Yict.  c.  72,  s.  4(70,  provides,  "that  a 
Will  made  after  the  commencement  of  this  Act  by  any  person 
while  serving  as  a  seaman  or  marine  shall  not  be  valid  for  any 
purpose  if  it  is  written  on  paper,  parchment,  or  instrument  with 
a  power  of  attorney."  By  sect.  2  of  the  Act  the  term  "  seaman 
or  marine  "  is  defined  to  mean  "  a  petty  officer  or  seaman,  non- 
"  commissioned  officer  of  marines  or  marine,  or  other  person 
"  forming  part,  in  any  capacity,  of  the  complement  of  any  of 
"  Her  Majesty's  vessels,  or  otherwise  belonging  to  Her  Majesty's 
"  naval  or  marine  force,  exclusive  of  commissioned,  warrant,  and 
"  subordinate  officers,  and  assistant  engineers,  and  of  kroomen." 
This  statute  superseded  11  Geo.  4  &  1  Wm.  4,  and  the  earlier 
statutes  of  9  &  10  Wm.  3,  c.  41,  s.  6,  and  55  Geo.  3,  c.  60,  s.  4, 
containing  similar  language,  on  the  construction  of  which,  in 
Craig  v.  Lester,  it  Avas  held  that  a  Will  was  invalid,  though 
executed  on  a  different  instrument  from  the  power  of  attorney  ii). 
This  decision,  although  it  may  not  have  gone  beyond  the  spirit 
of  the  Act,  must,  it  would  seem,  be  considered  as  a  bold  stretch  of 
the  words  of  it.  The  case  of  Craig  v.  Lester  has,  however,  been 
followed  by  numerous  others  in  the  Prerogative  Court,  fully 
establishing,  that  Wills  made  by  mariners  as  securities  for  debts 
are  void.  But  neither  the  statute  nor  these  decisions  must  be 
understood  as  making  the  relation  of  agent  and  seaman,  or  the 


(/)  Parfitt  v.  Lawless,  L.  E.  2  P.      by  60  Yict.  c.  12  ;  but  the  amend- 


&   D.   462.      See   also  Ashivell  v. 

Lomi,  reported  in  tlie  note  tbereto. 

(g)  Zacharias  v.  Collis,  3  Phillim. 

177. 


ing  Act  does  not  affect  the  pro- 
visions here  set  out. 

[i)  Delegates,    llth  June,   1714, 
cited    by    Sir    John    Nicboll,    in 


ijt)  Tills  Act  has  been  amended      Zacharias  v.  CoUis,  3  Plullim.  189. 


Ch.  I.  §  II.]         Importimitfj — Influence.  37 

circumstance  of  the  seaman  being  indebted  to  bis  agent,  an 
absolute  defeasance  to  the  Will,  so  that  it  could,  in  no  case,  be 
valid.  The  proper  result  to  be  deduced  is,  that  when  the 
relation  of  agent  and  seaman  exists,  there  must  be  clear  proof, 
not  only  of  the  subscription  of  the  deceased  to  the  instrument, 
but  also  of  his  knowledge  of  its  nature  and  effect :  that  wherever 
it  is  executed  nierch/  as  a  security  for  a  debt,  it  shall  not  operate 
as  a  testamentary  disposition  of  the  whole  property ;  but,  on  the 
other  hand,  though  there  may  be  a  debt,  yet  if  there  be  satis- 
factory evidence  that  the  testator  intended  to  dispose  of  his 
property  by  "Will,  the  instrument  shall  be  valid  (/»•). 

By  sect.  12  of  the  Wills  Act  it  was  provided  that  that  Act 
should  not  affect  any  of  the  provisions  of  the  Act  11  Geo.  4  & 
1  Wm.  4.  The  Acts  of  11  Geo.  4  e%  1  Wm.  4  have  been  held  to 
bind  the  Crown  (/).  These  last-mentioned  Acts  and  sect.  12  of 
the  Wills  Act  have  been  repealed  by  the  Act  28  &  29  Yict. 
c.  112,  s.  1. 

As  regards  merchant  seamen,  the  Merchant  Shipping  Act,  Merchant 
1894,  s.  177  (1)  {m),  which  in  effect  re-enacts  sect.  200  of  the 
repealed  statute,  17   &    18  Vict.  c.   104,  provides   as  follows, 
viz. : — 

"  (1.)  Where  a  deceased  seaman  or  apprentice  has  left  a  Will, 
the  Board  of  Trade  may  refuse  to  pay  or  deliver  the  above- 
mentioned  residue  "  [that  is,  the  seaman's  property  after  deduct- 
ing expenses]  : 

"  (a)  If  the  Will  was  made  on  board  ship,  to  any  person  claim- 
ing under  the  Will,  unless  the  Will  is  in  writing,  and  is 
signed  or  acknowledged  by  the  testator  in  the  presence 
of,  and  is  attested  by,  the  master  or  first  or  only  mate  of 
the  ship,  and 
"  (b)  If  the  Will  was  not  made  on  board  ship,  to  any  person 
claiming  under  the  Will,  and  not  being  related  to  the 
testator  by  blood  or  marriage,  unless  the  Will  is  in 
writing,  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of,  and  is  attested  by,  two  witnesses,  one 
of  whom  is  a  superintendent,  or  is  a  minister  of  religion 
officiating  in  the  place  in  which  the  Will  is  made,  or, 
where  there  are  no  such  persons,  a  justice,  British  con- 
sular officer,  or  an  officer  of  customs. 

{h)  Zacharias  v.  ColUs,  3  PhilUm.  ,.        ^^^,^      ^^ 

202,  203,  204.     See  also  Deardshy  ^  ' 

V.  Fleming,  2  Gas.  temp.  Lee,  98.  ("0  57  &  58  Vict.  c.  60. 


38 


Of  the  Capacity  to  make  a  Will.     [Pt.  i.  Bk.  ii. 


Sccus,  as  to 
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Married 
Women's 
Property  Act 
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making  a 
WiU: 


"  (2.)  Whenever  the  Board  of  Trade  refuse  under  this  section 
to  pay  or  deliver  the  residue  to  a  person  claiming  under  a  Will 
the  residue  shall  be  dealt  with  as  if  no  Will  had  been  made." 

Sect.  1 78  lays  down  certain  ndes  to  be  observed  by  the  Board 
of  Trade  with  respect  to  creditors  of  deceased  seamen  and 
ai^prcntices,  with  a  view  of  making  provision  for  payment  of 
just  claims  by  creditors,  and  for  preventing  fraudulent  claims. 
By  sect.  742  of  this  Act  the  term  "  seaman  "  includes  every 
person  (except  masters,  pilots,  and  apprentices  duly  indentured 
and  registered)  employed  or  engaged  in  any  capacity  on  board 
any  ship  {u). 

The  equity  of  these  statutes  cannot  be  extended  beyond  the 
Wills  of  mariners,  so  as  to  invaKdate  the  Wills  of  other  persons 
given  to  secure  debts  (o) . 

Before  the  passing  of  the  Married  Women's  Property  Acts, 
the  capacity  of  a  married  woman  to  dispose  of  her  real  and 
personal  estate  by  Will  was  practically  limited  to  the  disposi- 
tion of  property  given  or  settled  to  her  separate  use  or  to  the 
execution  of  a  power  of  appointment,  and  it  is  still  necessary  to 
consider  the  law  applicable  to  Wills  of  married  women  unaffected 
by  these  statutes. 

A  married  woman  was  formerly  utterly  incapable  of  devising 
lands  (being  excepted  out  of  the  Statute  of  Wills,  34  &  35 
Hen.  YIII.  c.  5),  and  as  this  incapacity  to  devise  lands  did  not 
arise  from  her  husband's  interest  in  the  property  it  would  not 
be  cured  by  his  renunciation  of  interest  {p).  She  was  also 
incapable  of  making  a  testament  of  chattels,  without  the  license 
of  her  husband ;  and  such  a  Will,  being  considered  a  mere 
nullity,  was  not  admitted  to  probate  [q) ;  for  all  her  personal 
chattels  were  absolutely  her  husband's ;  and  he  might  dispose 
of  her  chattels  real,  and  had  them  to  himself,  if  he  survived 
her :  it  would  therefore  have  been  extremely  inconsistent  to 
have  given  her  the  power  of  defeating  that  provision  of  the  law 
by  bequeathing  those  chattels  (r).  The  stat.  1  Yict.  c.  26, 
made  no  alteration  in  the  law  with  respect  to  the  testamentary 


{n)  See  further,  as  to  these  Acts 
and  the  provisions  therein  contained 
respectively  as  to  Wills  of  seamen 
or  marines  and  merchant  seamen, 
post,  pp.  92,  93,  311,  366. 

(o)  Florance  v.  Florance,  2  Cas. 
temp.  Lee,  87. 


(p)  Dye  V.  Dije,  13  Q.  B.  D.  147. 

(q)  Steadman  v.  Poiuell,  1  Add. 
5S ;  Branshy  v.  Haines,  1  Cas.  temp. 
Lee,  120  ;  Tucker  v.  Inman,  4  M.  & 
Gr.  1076. 

(r)  Andrew  OgneVs  Case,  4  Co. 
51  6  ;  2  Black.  Comm.  498. 
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capacity  of  a  feme  covert ;  for  by  sect.  8,  it  Avas  provided  and 
enacted,  tliat  "  no  Will  made  by  any  married  woman  shall  be 
valid,  except  such  a  Will  as  might  have  been  made  by  a  married 
woman  before  the  passing  of  this  Act."  But  this  section  does 
not  exclude  the  Wills  of  married  women  from  the  operation  of 
the  24th  section  (.s),  as  to  a  Will  speaking,  as  to  the  real  and 
personal  estate  comprised  in  it,  as  if  executed  immediately 
before  the  testator's  death.  A  married  woman  acquired  no  en- 
larged testamentary  capacity  from  the  Wills  Act,  although  her 
last  testamentary  instrument  or  Will  when  made  might  have 
the  benefit  of  more  liberal  rules  of  interpretation,  and  it  was 
accordingly  held  that  the  Will  of  a  married  woman  made  during 
coverture,  who  died  in  the  lifetime  of  her  husband,  and  who 
was  at  the  date  of  the  Will  possessed  of  separate  estate,  and 
therefore  then  testable,  was  effectual  without  re-execution  to 
pass  separate  property  acquired  by  her  subsequently  to  the  date 
of  her  Will  (/) .  But  the  24th  section  does  not  speak  from  the 
death  of  a  married  woman  so  as  retroactively  to  give  effect  to 
her  Will  made  duiing  coverture  as  to  property  acquired  after 
the  death  of  her  husband  {u)  ;  and  it  was  held  that  this  prin- 
ciple was  untouched  by  the  Married  Women's  Property  Act, 
1882,  sect.  1  (sub-s.  1),  on  the  ground  that  such  sub-section 
applied  only  to  a  disposition  by  a  married  woman  during  cover- 
ture of  property  which  she  then  had ;  and  that  consequently, 
notwithstanding  sect.  24  of  the  Wills  Act,  her  Will  made 
during  coverture  was  not,  unless  it  was  re-executed  after  she  had 
become  discovert,  effectual  to  dispose  of  property  which  she 
acquired  after  the  coverture  had  come  to  an  end  [v) .  Now,  how- 
ever, the  Married  Women's  Property  Act,  1893,  sect.  3,  provides 
that  sect.  24  of  the  Wills  Act  shall  apply  to  the  Will  of  a 
married  woman  made  dming  coverture  whether  she  is  or  not 
possessed  of  separate  property  at  the  time  of  making  it.  This 
section  of  the  Act  of  1893  applies  to  Wills  made  before  the  Act 
of  women  dying  after  it  (.r) . 

The  27th  section  of  the  Wills  Act,  as  to  a  general  devise  or 

(s)  Nohle  V.  PheJ2)s,  L.  E.  2  P.  &  202  ;     Willoch  v.   Nohh;   L.   E.    7 

D.  276.     See  2^ost,  Pt.  i.  Bk.  ii.  H.  L.  o80,  affirming  S.  C,  L.  E.  8 

Ch.  IV.  §  II.  p.  154.  Ch.  778. 

{t)  Thomas  v.  Jones,  1  Do  Q.  J.  ,  .  ^^  p^.      ^^  ^^  j^   ^^ 

&  Sm.  63  ;  Be  Bowcn,  [1892]  2  Ch.  ^  ' 

291.  {a-)  Eti  Wylie,  [1895]  2  Ch.  116. 

(w)  Price  V.  Parker,  16  Sim.  198,      ^^^  see:post,  p.  49. 
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except  of  pro- 


cutitled  iu 
autre  droit, 
as  executrix 


bequest  being  an  execution  of  a  general  power,  also  applies  to 
Wills  of  man'ied  women  (//) . 

Since  the  husband  had  no  beneficial  interest  in  the  personal 
she  WHS  ^  "'^  estate  wliich  the  wife  took  in  the  character  of  executrix,  and  as 
the  law  permitted  her  to  take  upon  lierself  that  office,  it  enabled 
her,  even  before  the  Manied  Women's  Property  Act,  1882,  if 
sole  executrix,  to  make  a  Will  in  this  instance,  without  the 
consent  of  her  husband ;  restricted,  ]io\\'ever,  to  what  she  was 
entitled  to  as  executrix  (s).  The  effect  of  such  a  Will  is  merely 
to  pass,  by  a  pure  right  of  representation  to  the  testator  the 
prior  owner,  such  of  his  personal  assets  as  remained  outstanding, 
but  no  beneficial  interest  which  the  wife  might  have  in  any  part 
of  them  could  have  been  disposed  of  by  her  Will  {a) . 

But  the  husband  could  waive  the  interest  which  the  law  gave 
him  in  his  wife's  personal  property,  and  empower  her  to  dispose 
of  such  property  by  Will.  Thus  a  husband  might  assent  to  his 
wife's  Will,  and  such  assent  entitled  the  wife's  executor  to  claim 
such  articles  of  her  personal  estate  as  would  have  been  her 
husband's  as  her  administrator  {h) ,  and  it  was  not  necessary  that 
his  assent  should  be  given  during  her  life ;  assent  given  after 
her  death  was  sufficient  (c) . 

But  in  order  thus  to  establish  the  Will,  a  general  assent  that 
the  wife  might  make  a  Will  was  not  sufficient ;  it  should  be 
shown  that  he  had  consented  to  the  particular  Will  that  she  had 
made,  and  that  he  knew  tlie  contents  [d],  and  his  consent  should 
have  been  given  when  it  was  proved  (e) .  He  might,  therefore, 
revoke  his  consent  at  any  time  during  his  wife's  life,  or  after 
her  death  before  probate  (/).  But  this  consent  might  be  implied 
from  circumstances ;  and  if  after  her  death  he  acted  upon  the 
Will,  or  once  agreed  to  it,  he  was  not,  it  seems,  at  liberty  to 
retract  his  assent,  and  oppose  the  probate  {g) .     And  when  the 


Husband 
might  assent 
to  his  wife's 
WiU: 


he  must 
assent  to  the 
particular 
WiU: 


■what  was 
sufficient 
assent : 


(y)  Thomas  v.  Jones,  1  De  Gr.  J. 
&  S.  63  ;  NohU  V.  Phelps,  L.  E.  2 
P.  &  D.  276. 

(z)  Scammell  v.  Wilhinson,  2 
East,  552. 

(o)  Hodsden  v.  Lloyd,  2  Bro.  C.  C. 
534,  543. 

{h)  Tucker  v.  Inman,  4  M.  &  Gr. 
1076.  As  to  -wliat  such,  articles 
are,  see  post,  Pt.  li.  Bk.  ill.  Ch.  i. 
§  III.  p.  654. 

(c)  Ex  parte  Fane,  16  Sim.  406; 


EllioU  v.  Nortli,  [1901]  1  Ch.  424, 
430. 

((7)  Rex  v.  Bettesivorth,  2  Stra. 
891;  Willock  v.  Noble,  L.  E.  7 
H.  L.  580. 

(e)  Henley  v.  Philips,  2  Atk.  47. 

(/)  Swinb.  Pt.  2,  s.  9,  pi.  10; 
4  Burn.  Ecc.  L.  52;  Brook  v. 
Turner,  2  Mod.  170. 

[g)  Brook  v.  Turner,  uhi  supra. 
Accordingly,  in  Maas  v.  Sheffield, 
Prerog.   M.  T.  1845,  4  Notes  of 
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Will  was  made  in  pursuance  of  an  express  agreement  or  consent, 
it  was  said  tliat  a  little  proof  would  be  sufficient  to  make  out 
the  continuance  of  the  consent  after  her  death  (//).  The  hus- 
band's assent,  however,  does  not  affect  the  construction  of  the 
wife's  Will  or  enlarge  the  words  of  disposition  in  the  Will  (/). 
And  since  the  coming  into  operation  of  the  amended  rules  15 
and  18  of  the  Probate  Rules  (Non-contentious  Business),  which 
provide  that  probate  of  the  Will  of  a  married  woman  shall  take 
the  form  of  ordinary  grants  of  probate  without  any  exception 
or  limitation,  a  husband  who  obtains  probate  of  his  wife's  Will 
in  general  form  is  not  deemed  to  have  assented  to  the  Will  as 
a  disposition  of  property  which  she  had  no  right  to  dispose  of 
by  Will  without  his  assent  [k). 

This  assent  on  the  part  of  the  husband  was  no  more  than  a  hus'^and's 
waiver  of  his  rights  as  his  wife's  administrator  (/).     It  is  in  avaTlaWe^le 
reality  the  sanction  of  the  husband,  surviving  his  wife,  given  survived, 
to  her  Will  by  waiviug  his  claim  to  all  the  property  of  the 
wife  of  which  he  is  by  the  marriage  purchaser,   which  gives 
validity  to  her  AVill.     In  Noble  v.  Willock  [m),  Lord  Selborno 
says  this :  "  What  is  the  doctrine  of  law  as  to  the  husband's 
assent  ?     As  I  understand  all  the  authorities  and  all  the  cases, 
it  means  neither  more  nor  less  than  this,  that,  as  to  all  the  pro- 
perty of  the  wife  of  which  the  husband  is  purchaser,  which  if 
reduced  into  possession  during  the  marriage,  becomes  by  law 
his,  and  which,  if  it  remains  not  reduced  into  possession  when 
the  marriage  is  dissolved  by  the  wife's  death,  becomes  also  by 

Cas.  350;  8.  C,  1  Eobcrt.  3G4,  it  assented  to  the  making  of  the  Will, 

was  held  by  Sir  H.  Jenncr  Fust,  and  after  her  death  expressed  his 

that  if,  after  the  death  of  the  wife,  intention  to  take  probate,  but  died 

the  husband  does  assent  to  a  parti-  before  so  doing  without  withdraw- 

cular  Will,    he   is  bound  by  that  ing  his  consent,  it  was  held  that  ho 

assent.    ^\Tiere  a  wife  made  a  Will,  had  assented  to  the  Will :    In  the 

disposing  of  a  fund  over  which  she  goods  of  Cooper,  6  P.  D.  34. 

had  a  power,  and   also  of  a  fund  (/^^  j^rook  v.  Turner,  2  Mod.  173. 

over  which  she  had  no  power,  and  , -^  7,     .,,  .          nonoin  m    ■,    - 

,     ,        Tin,                  J  (?) -«e  ^i^A-jHsow,  [189912  Ch.  1,  o; 

made  her  husband  her  executor,  «?      •        ^     ■  •         s.   ol-  ^•          t 

.  ,                ,  ,       ^-.,,               ..  affirmmg  decision  of   Stirling,    J., 

and  he  proved  her  Wdl  generally.  ^^^gg^  ^  ^^^  33^  .  ^^^ .^^^  ^_  ^ 

Sir  L.  fehadwell,  V.-O.,  held  that,         ,.  ^o-    <r,i 

ubt  supra,  42o,  4o4. 
as  to  the  latter  fund,  the  Will  was 

Ti  -u  •  J  "  f^'l  Re  Atkinson,  uht  supra. 

valid,    as  being    made    ex  assensu  ^  '  '  ^ 

viri :    Ex   parte  Fane,    uhi  supra.  (0  ^^^^  ^^^^  Q^ods  of  Smith,  1  Sw.  & 

And  in  the  case  of  a  Will  made  by  Tr.  127,  per  Sir  C.  Cresswell. 

a  married  woman  who  appointed  {m)  L.  E.  8  Ch.  778,  789.     And 

her  husband  an  executor  and  he  bqq  Be  Atkinson,  uhi  supra,  dX"^. 'k. 
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A  widow 
miofht,  prior 
to  1838,  by 
recognition 
set  up  her 
Will  made 
diu-ing  cover- 
ture, or  one 
made  when  a 
fone  sole. 


Will  oi  feme 
covert  made  in 
pvirsuance  of 
agreement 


law  his  (subject  indeed  to  the  necessity  of  taking  out  admini- 
stration to  the  wife)  ;  as  to  all  this  property,  vested  in  him 
in  his  marital  right,  he  may  if  lie  pleases  waive  his  right, 
and  so  waive  it  as  to  give  effect  to  a  Will  made  by  his  wife 
during  tlie  coverture  in  derogation  of  his  marital  right." 
It  could  only  give  validity  to  the  instrument,  in  the  event 
of  his  being  the  survivor.  Hence  it  follows,  that  if  he  died 
before  his  wife,  her  Will  was  void  against  her  next  of  kin, 
60  far  as  it  derived  its  effect  from  his  consent,  and  her  personal 
property  in  possession  other  than  her  separate  property  was 
accounted  the  husband's  property  and  passed  to  his  representa- 
tive, and  her  Will  made  during  the  covertm-e  could  not  pass 
property  bequeathed  to  her  by  her  husband  {n).  Moreover,  if  a 
woman  acquired  any  property  after  her  husband's  death,  it 
could  not  pass  by  a  Will  made  during  her  coverture,  though  by 
the  consent  of  her  husband :  for  at  the  time  of  making  the  Will 
she  was  intestable  as  to  that  property  (o). 

If  the  cu'cumstances  took  place  before  the  1st  of  January, 
18:]8  (and  consequently  the  case  did  not  fall  within  the  opera- 
tion of  the  stat.  1  Vict.  c.  26),  a  widow  after  the  death  of  her 
husband  might,  without  any  formal  republication,  recognize  her 
Will  of  personal  estate  made  dm-ing  her  coverture ;  and  the 
instrument  by  such  a  recognition,  operated  as  a  new  Will  {p). 
So,  a  woman  by  recognition,  without  any  formalities,  might 
republish,  during  her  widowhood,  a  Will  of  personal  estate  that 
she  had  made  when  a  feme  sole,  and  such  Will  was  then  equally 
valid,  as  to  personalty,  as  if  made  in  her  widowhood  {q) .  But 
by  reason  of  the  stat.  1  Yict.  c.  26,  s.  22,  no  such  recognition 
made  on  or  after  the  1st  January,  1838,  can  be  effectual,  not- 
withstanding the  Will  itself  were  made  before  that  date  (/•). 

Concerning  Wills  of  married  women  made  under  a  power 
or  in  pursuance  of  an  agreement  amounting  to  a  power  (.s),  it  is 
thought  advisable  to  refer  the  reader  to  the  Treatises  on  Powers, 


(ji)  Stevens  v.  Bagwell,  15  Ves. 
156  ;  Price  v.  Parher,  16  Sim.  198  ; 
In  the  goods  of  Rebecca  Smith,  1  Sw. 
&  Tr.  125 ;  Nolle  v.  Phelps,  L.  E. 
2  P.  &  D.  276—283  ;  WiUock  v. 
Nolle,  L.  E.  7  H.  L.  580.  As  to 
the  assent  of  the  huyband,  see 
generally  Eoper  on  Husband  and 
Wife,  2nd  edit.  pp.  170—189. 

(o)    Scammell    v.    Wilkinson,    2 


East,  566 ;  Swinb.  Pt.  2,  s.  9,  pi.  5  ; 
Price  V.  Parker,  16  Sim.  198,  202. 

[p]  Miller  v.  Brown,  2  Hagg. 
209. 

[cj)  Long  v.  Aldred,  3  Add.  48. 

(r)  See  2^ost,  Pt.  I.  Bk.  ii.  Ch.  iv. 
p.  140. 

{s)  Tucker  v.  Inman,  4  M.  &  Gr. 
1077. 
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and  not  to  enlarge  this  work  by  a  discussion  of  the  subject  (/).  before  mar- 
It  may,  however,  be  remarked,  that  a  testamentary  appointment  virtue  of  a 
of  such  a  nature  by  a  married  woman  cannot  be  made  available  po^-^er: 

"^  ,  .  ,         not  available 

without  probate  {n).    The  Will  of  a  married  woman  made  during  without  pro- 
coverture,  merely  exercising  a  general  power  over  real  propcrtu  exercise  of 
onlij,  was  not,  prior  to  the  Land  Transfer  Act,  1897,  entitled  to  power  over 
probate  though  there  was  an  appointment  of  executors  {x) .  Where,  only^''^^'^''^^'^ 
however,  a  married  woman  having  a  power  of  appointment  over  before  the 

•      p  01  c  Land  Trans- 

real  property  executed  the  power  m  favoiu-  of  herself,  and  after-  fer  Act,  1897: 

wards  made  a  Will  directing  that  a  portion  of  the  property 

should  be  sold  to  pay  legacies  and  erect  a  memorial  window,  it 

was  held  that  as  she  possessed  the  property  as  separate  estate, 

and  had  appointed  an  executor  and  directed  him  to  pay  the 

legacies,  &c.,  and  as  the  arrears  of  rent  were  part  of  her  personal 

estate,  the  Will  was  entitled  to  probate  (?/).     And  the  Court  of  probate  might 

.  have  been 

Probate  would  allow  such  appointment  to  be  proved  without  the  obtained  of 
husband's  consent  (the  probate  being  limited  to  the  property  ^HhoutThe 
comprised  in  the  power  (::) )  although  its  former  practice  was  to  husbimd's 
require  the  husband's  concurrence  before  it  would  admit  the 
instrument  to  probate.     So  also  the  Will  of  a  married  woman 
dealing  only  with  realty,  but  appointing  executors,  was  entitled 
to  probate  where  portion  of  the  estate  consisted  of  personalty 
vested  in  her  by  virtue  of  the  Married  Women's  Property  Act, 
1882  {a).     Now  by  sect.  1  (2)  of  the  Land  Transfer  Act,  1897,  Effect  of 
it  is  provided  that  that  Act  shall  apply  to  any  real  estate  over  Transfer 
which  a  person  executes  by  Will  a  general  power  of  appoint-  Act,  1897. 
ment  as  if  it  were  real  estate  vested  in  such  person ;  and  under 
sect.  1  (3)  of  the  same  Act,  probate  and  letters  of  administration 
may  be  granted  in  respect  of  real  estate  only,  although  there  is 
no  personal  estate.     The  expression  "  real  estate,"  however,  in 
this  part  of  the  Act  does  not  include  copyhold  or  customary 
freehold  where  admission  is  necessary  (b) .     Formerly  the  Court 

(t)  As  to  tlio  husband's  riglit  to  {y)  Brownrigg  v.  Pike,   V  P.  D. 

administration,  cceterorum,  see  post,  61.     And  see  In  the  goods  of  Horn- 

Pt.  I.  Bk.  IV.  Ch.  II.  §  VII.  p.  298;  lucMe,  15  P.  D.  149. 

Bk.  V.  Ch.  II.  §  I.  pp.  319,  325.  (z)  ^eepost,  Pt.  I.  Bk.  iv.  Ch.  ll. 

(m)  Ross  v.  Eioer,    3  Atk.    160 ;  §  vil.  p.  297. 
Btone  V.  Forsyth,  Doug.  708  ;  Sug-  (a)  In   the  goods   of  Cubbon,    11 
den   on  Powers,    332,    4th    edit.  ;  P.  D.  169  ;  In  the  goods  of  Horn- 
Tucker  V.  Inman,  4  M.  &  Gr.  1049.  buckle,    15    P.   D.    149.      See   also 

(x)  In   the  goods   of    Tomlinson,  Brownrigg  v.  Pike,  7  P.  D.  61  ;  Re 

6  P.  D.  209  ;  In  the  goods  of  Price,  Lambert's  Estate,  39  C.  D.  626. 

12  P.  D.  137.  (i)  Sect.  1,  sub-sect.  4. 
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Jurisdiction 
of  the  Court 
of  Prob;it(>  as 
a  Coiiit  of 
construction : 


Probate 
granted  with- 
out any  de- 
cision as  to 
■whether  it  is 
authorized  by 
the  power  and 
its  execution. 


of  Probato  did  not  tako  upon  itself  to  enter  witli  any  great 
niinutenpss  into  the  construction  of  tlio  powers  under  wliicli 
Wills  of  this  kind  were  executed,  or  as  to  the  due  compliance 
Avitli  their  conditions.  But  according  to  the  more  modern  prac- 
tice, until  the  decision  of  the  case  of  Barnes  v.  Vincent  (here- 
after mentioned),  the  Court  of  Probate  considered  itself  bound 
to  decide  in  the  first  instance,  not  only  whether  there  was  a 
power  authorizing  the  testamentary  act,  but  also  whether  the 
power  had  been  duly  executed,  before  it  gave  the  instrument 
the  sanction  of  its  seal  (c).  Yet  if  the  Court  felt  any  real 
doubt  on  the  point,  it  was  always  deemed  the  safer  course  to 
admit  the  paper  to  probate :  inasmuch  as  the  production  of  such 
a  probate  will  not  alone  be  sufficient  to  induce  a  Court  of  Equity 
to  act  upon  it ;  for,  with  respect  to  other  special  circumstances 
which  may  be  required  to  give  the  instrument  effect  as  a  valid 
appointment,  viz.,  attestation,  sealing,  &c.,  the  Temporal  Coirrts 
were  never  contented  with  the  judgment  of  the  Spiritual 
Couit  {d)  :  Avhilst  on  the  other  hand,  if  the  Spiritual  Coiu't 
rejected  the  paper,  its  decision  was  final ;  as  the  Court  of  Con- 
struction will  not  proceed  to  the  consideration  of  the  effect  of 
any  testamentary  paper,  till  it  has  been  proved  in  the  Probate 
Court  [e).  If,  however,  the  instrument  has  been  admitted  to 
probate,  a  Court  of  Equity  is  precluded  from  questioning  it  as  a 
Will;  and  the  only  office  of  that  Coui't  is  to  see  that  it  has  been 
duly  executed  and  attested  according  to  the  power  (/).  In  the 
case  of  Barnes  v.  Vincent  (g),  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council  (reversing  the  decision  of  the 
Prerogative  Court  of  Canterbury)  that  the  proper  course  for  the 
Ecclesiastical  Court  was  to  grant  probate  wheresoever  the  paper 
professed  to  be  made  and  executed  under  a  power,  and  was  made 
by  one  whose  capacity  and  testamentary  intention  are  clear,  and 
no  other  objection  occurs  save  those  connected  with  the  power 
(for  example,  no  objection  on  the  provisions  of  the  Wills  Act), 
and  to  leave  the  Court  which  has  to  deal  with  the  rights  under 


(c)  Allen  v.  Bradsliaiv,  1  Curt. 
110,  121. 

(d)  Rich  v.  CocMl,  9  Ves.  376; 
Price  V.  Parker,  16  Sim.  198. 

(e)  Alle7i  V.  Bradshaw,  1  Cuxt. 
121,  122  ;  In  the  goods  of  Bigyar, 
2  Curt.  336.  See  post,  Pt.  i.  Bk.  iv. 
Ch.  II.  §  IX.  p.  300.     But  see  also 


Ooldswortliy  v.  Crossley,  4  Hare, 
140,  145. 

(/)  Douglas  v.  Cooper,  3  M.  & 
K.  378  ;  Whicker  v.  Hume,  7  H.  of 
L.  124,  144.  But  see  Morgan  v. 
Annis,  3  De  G.  &  Sm.  46i; 

(g)  4  Notes  of  Cas.  Suppl.  xxi.  ; 
S.  C,  5  Moo.  P.  C.  201. 
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that  instrument,  to  decide  wlietlier  or  not  it  is  authorized  by  that 
power  and  hy  its  execution.  Their  Lordships  appear  further  to 
have  been  of  opinion,  that,  on  a  power  being  alleged,  the 
Ecclesiastical  Court  should  grant  probate,  without  going  into  any 
question  as  to  the  existence  of  the  power.  The  decision  in  this 
case  was  declared  by  their  Lordships  to  be  a  restoration  of  "  the 
ancient  and  laudable  practice"  of  the  Ecclesiastical  Court  (//). 
The  question  as  to  the  jurisdiction  of  the  Probate  Division  and  Jurisdiction 
the  limit  in  practice  of  its  exercise  (which  is  wholly  different  i)iyi °ioQ°  ^  ^ 
from  the  question  of  the  jurisdiction  and  practice  of  the  Eccle- 
siastical Courts  and  the  Probate  Court),  came  before  the  Courts 
in  the  case  of  In  the  goods  of  Tharp  {i)  in  which  Barnes  v. 
Vincent  was  commented  on  in  the  Court  of  Appeal,  and  it  was 
pointed  out  that  such  case  Avas  decided  at  a  time  when  the  then 
Court  of  Probate,  being  an  Ecclesiastical  Court,  was  a  Coui't  of 
very  limited  jurisdiction,  and  could  not  decide  the  question  of 
the  sufficiency  of  the  execution  of  the  power,  and  also  that  since 
the  passing  of  the  Judicature  Act  every  one  of  the  Divisions  of 
the  High  Court  of  Justice,  and  every  judge,  has  now  jurisdic- 
tion to  do  that  which  might  be  done  by  any  other  Division  or 
any  other  judge.  Thus  in  the  present  day  it  would  seem  that, 
in  a  case  of  a  Will  of  a  married  woman  made  under  a  power,  it 
would  not  only  be  competent  to,  but  also  incumbent  upon,  the 
Probate  Division,  if  the  Court  had  all  persons  interested  before 
it,  to  decide  the  question  not  only  whether  there  was  a  power, 
but  whether  it  was  well  executed  (/>■) .  It  is  to  be  observed, 
however,  that  the  Judicature  Act  has  no  effect  upon  the  non- 
contentious  branch  of  the  jurisdiction  of  the  Probate  Division, 
and  that  no  question  of  the  enlargem'ent  of  the  jurisdiction 
existing  in  the  Court  can  arise  in  the  non- contentious  business. 
It  can  only  be  when  a  suit  has  been  instituted  that  any  such 
question  can  arise  (/). 

[h]  Wliere  the  Will  of  a  married      Nolle  v.  Phelps,  L.  E.  2  P.  &  D. 
woman  recited  a  power  to  bequeath.      276. 
certain    property    in    case   of    her  f(\  3  p_  jy   ^g 

dying  without  issue,  the  Coiu't  re- 
fused to  grant  administration  with 
the  Will  annexed  to   one  of  her 

G9  L.  T.  419 

[l)  In  the 

Graham,  L.  E.  2  P.  &  D.   880"';      ^'  ^'  ^'  ^^^ 


dying  without  issue,  the  Coiu't  re-  /7\  o        i      7    ^7          7      y  ^ 

/     °,            ,-,•-,,•          •,-,  (fc)  See  also  In  the  goods  of  Gunn, 

fused  to  grant  administration  with  n  n  t\     4.      n  <  <       a^^            ^          7 

9  P.  D.  at  p.  244 ;  Attorney-General 

,  ., ,         ,    ,           ,    ,                 ,     ,  V.    Lord    Ailesbury,    12    A.    C.    at 

children,  but  granted  a  general  ad-  ^nr-      t     fi           7      ^  tt-  77  7 

.   .        ',.         „        ,    ,     *'              ^  p-   696;   In  the  goods  of  Malkelty, 
ministration    lounded  on   an   ath- 

davit  that  the  testatrix  left  no  WiU 

operative  at  law:    In  the  goods  of  ^  ^  ^«  ^/'^  goods  of  Tomlinson,  6 
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Executors  of 
the  Will  of  a 
iiiarriod 
■woman  iiKulo 
luulcr  a 
power. 

Graut  of  pro- 
bate under 
olil  practice 
to  ^^pecify  tlio 
power. 


Will  unduly 
obtained  or 
unduly 
destroyed  by 
marital 
authority. 


Formerly  where  a  AVill  was  made  by  a  married  woman  under 
a  power,  her  executors  took  merely  under  the  power  ^^■hicll  slie 
was  authorized  to  exercise  by  making  a  Will  as  to  particular 
property.  Consequently,  the  title  of  her  executors  did  not 
extend  beyond  the  property  the  subject  of  the  power  (;;/),  and 
according  to  the  old  practice,  in  granting  probate  of  a  married 
woman's  Will  made  by  virtue  of  a  power,  or  administration  with 
such  Will  annexed,  the  power  under  which  the  Will  purported 
to  have  been  made  must  have  been  specified  in  the  grant  {n)  ; 
but  now,  since  the  passing  of  tlic  Married  Women's  Property 
Act,  1882,  by  rules  15  and  18  of  the  Probate  Pules  of  April, 
1887,  it  is  provided  that  in  the  grant  of  probate  of  the  Will  of 
a  married  woman  the  probate  shall  take  the  form  of  ordinary 
grants  witliout  any  exception  or  limitation,  and  general  probate 
will  be  granted  of  the  Will  of  a  married  woman  made  under  a 
power  and  appointing  executors  (o).  The  effect  of  the  general 
probate  is  only  to  enable  the  executor  to  get  in  all  the  assets  of 
the  wife,  whether  she  had  power  to  dispose  of  them  by  Will  or 
not,  and  it  does  not  affect  the  beneficial  title  to  them  (;j). 
There  are,  however,  still  cases  in  which  a  limited  grant  will 
be  made  (</) . 

It  need  hardly  be  observed,  that  if  a  Will  of  a  married  woman, 
made  under  a  power,  be  obtained  by  the  husband  by  undue 
influence  and  marital  authority,  contrary  to  her  real  wishes  and 
intentions,  such  Will  will  not  be  admitted  to  probate  (r).  So 
if  a  wife  have  power  to  dispose  of  property  by  her  Will,  makes 
her  Will,  and  afterwards  destroys  it  by  the  compulsion  of  her 
husband,  it  may  be  established,  upon  satisfactory  proof  of  its 


(m)  Tvgman  v.  Iloph'ns,  4  M.  & 
Gr.  389 ;  O'Dwyer  v.  Geare,  1  Sw. 
&  Tr.  465. 

(«)  Eule  15,  1862,  P.  E.  (Non- 
Contentious  Business),  This  rule 
was  repealed  in  1887  :  Be  Price,  12 
P.  D.  137. 

(o)  i.V  Severs,  13  L.  E.  Ir.  1  ;  In 
the  goods  of  Price,  12  P.  D.  137 ; 
Smart  v.  Tranter,  43  C.  D.  587 ; 
Be  Lamberts  Estate;  39  C.  D.  631. 

(p)  Smart  v.  Tranter,  43  C.  D. 
587. 

(q)  In  the  goods  of  Donovan,  78 
L.  T.  567 ;  In  the  goods  of  Leman, 


[1898]  P.  215  ;  In  the  goods  of  Tre- 
fond,  [1899]  P.  247,  wliicii  case  is 
commented  on  and  explained  in 
In  the  goods  of  Vannini,  [1901]  P. 
330.  And  see  ^os^,  p.  298.  Limited 
administration  is  also  granted  in 
tlie  case  of  married  women  who 
have  obtained  a  separation  order  or 
been  judicially  separated:  Tristram 
&  Coote,  13th  edit.  p.  97.  And  see 
post,  pp.  48,  692. 

(r)  Marsh  v.  Tyrrell,  2  Hagg.  84 ; 
Mynn  v.  Rohinson,  2  Hagg.  179. 
And  see  Pt.  i.  Bk.  ii.  Ch.  i.  §  il. 
ante,  p.  33,  n.  {a). 
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lifiving  been  so  destroyed,  and  also  of  its  contents  and  execu- 
tion (.S-). 

Besides  the  case  of  a  Will,  made  by  a  married  woman  by  will  oifeme 
virtue   of   a    power,   there    were,    even    before    the    Married  ^"^rt '^  s\tl^  d" 
Women's   Property    Act,   other   circumstances  under  which    a  or  agreed  to 
Will  made  by  her  was  valid  without  the  assent  of  her  bus-  her^8eparate° 
band,  viz.,  where  property   was  actually  given   or  settled,  or  "^e: 
was  agreed  to  be  given  or  settled,  to  the  separate  use  of  the 
wife.     In  such  a  case  it  has  been  established,  since  the  case 
of  Fettiplace  v.    Gorges  (/),  that  she   may  dispose   of   it   as  a 
feme  sole,  to  the  full  extent  of  her  interest,  although  no  par- 
ticular form  to  do  so  is  prescribed  in  the  instrument  by  which 
the  settlement  or  agreement  was  made.      The   principle  upon 
which  that  decision  was  founded  is  this :  that  when  once  the 
wife  was  permitted  by  a  Court  of  Equity  to  take  property  to 
her  separate  use  as  a,fe))ic  sole,  she  took  it  with  all  its  privileges 
and  incidents,  one  of  which  is  the  Jus  dispone)idi  (u) .     And  this  good,  of  pro- 
rule  prevails  without  regard  to  the  circumstance,  whether  the  ^'^^^^  •'^ 

'-  ^  _  o  _  '  reversion  as 

property  be  in  possession  or  reversion  (,r),  and  whether  it  be  wellas^ 
vested  or  contingent  (i/) .     And  when  she  has  such  a  power  over  P'^^^^^^^'^^  • 
the  principal,  it  extends  also  to  its  produce  and  accretions,  c.(j.,  extends  to 
the  savings  of  her  pin-money  (s).     Nor  does  it  make  any  dif- 
ference whether  the  property  were  given  to  trustees  for  the 
wife's  separate  use,  or  without  the  intervention  of  trustees,  to 
the  wife  herself,  for  her  own  separate  use  and  benefit  [a)  ;  for  in 

(s)  Williams    v.    Baker,   Prerog.  (x)  Sturgis  v.  Corp,  13  Yes.  190. 

Trm.  Term,  1839.  (j,)  Lechmere  y.    Brotheridxje,    32 

{t)  1  Yes.  Jun.  46;  S.  C,  3  Bro.      geav.  353. 

■'■■.,          ^    -,  „    ^  -TT       „^^  (2)  Herbert  v.  Herhert,  Prec.  Ch. 

(u)  Rich  y.   CocMJ,  9  Yes.  369.  .,     ,  ^      n      at.     ro  00      t^  j- 

»      1        ,    ^    ,    „        \,       ,r      .    ,  44;   1  Lq.  Ca.  Abr.  66,  68 ;  Fi/fe  y. 

As    to  wiiat    beiore    the    Married  ^7^-7     jot       -kt  a  n-i     rr    7 

^^          ,     ^          ,       .    .     ,00.  -^rbuthnot,  3  Jui\N.S.6ol;  Hughes 

Women  s  Property  Act,  1882,  was  j-         on  t     t  /-n_    <o-      7-7-7 

^      /          '            ,   ,  v.  Jones,  32  L.  J.  Ch.  48/  ;  Finlay 

considered  as  such  separate  estate,  ,-,     ,.       non-i  1   ni.    i--,r^      t 

/                      '  v.  Darling,  [189/]  1  Ch.  719;   dis- 

see  Haddon  v.  M  ladqate,  I  aw.  &i:r.  ,.        »          r>     r,     i       nn^-n    , 

^     ,          7      ,.r,       ,     7    7  senting  from  Be  Bendy,    riS9ol    1 

f;InthegoodsofSmitJi,ihid.no-  ^^^    ^^^^      ^^^   ^^^  ^^   Dowding^s 

In  the  goods  of  Crofts,  L  E.  2  P.  &  ^,^^^,„,,„^  y,,,,^,^  ^1904]  1  Ch.  441, 

D.  18.     The  old  cases  have,  how-  i,/?      a         t     i        -u  n   j- 

-     ,  ,      .  ,,    .    .       '  446.     Accordingly,   she  could  dis- 

ever,  lost  much  01  their  importance  ,      Txr-n  •     j.  i       i 

'     ,  .  »   .,     %.r      -7  pose  by  Will,  as  against  her  hus- 

smce   the  passing  01   the  Married  -u     3       £  ^\.  ■  -      «  1 

_-■         ,    ^  °    .  ,  band,   01  the  sayings  out  of  her 

Women  s  Property  Act,  1882  (45  &        ,•  ,,  d     3.       o^  t    x 

^^  „.  ,  J- .     ''_,       '  ^\  ahmony:  Moore  \.  Barber,  MIj.  S. 

46  Vict.  c.   7o).     bee  post,  Pt.  11.  -kt  ^   m,   oni  en.      i  -vr   /-< 

T^,  _,,         /  _,      ,        ,,  N.  b.  Ch.  667:  comm  Stuart,  Y.-C. 

Bk.  II.  Ch.  II.  §  in.  p.  o7l,  where  the 

general    subject    of    the    separate  (a)  See  the  judgment  of  Sir  John 

property  of  a  widow  as  against  her      Nicholl,  in  Braham  y.  Burchell,  3 

husband's  executora  is  considered.        Add.  263. 


accretions. 
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Statutoiy 
testainciitaiy 
powers  of 
married 
■women  prior 
to  Married 
Women's 
Property  Act, 
1882. 

Will  oifcme 
corrrt  of 
property 
acquired  after 
a  protection 
order : 

after  a  judi- 
cial separa- 
tion. 


Testamentary 
powers  of 
married 
women  under 
the  Married 
Women's 
Property 
Acts,  1882 
and  1893. 


tlie  latter  case  a  Court  of  Equity  would,  if  necessary,  decree  the 
liusLand  to  stand  as  a  trustee  to  the  separate  use  of  the  wife  (/>). 

Even  before  the  Married  Women's  Property  Act,  1882,  the 
Legislature  had  Ly  statute  given  married  women  testamentary 
powers  under  special  circumstances,  for  the  Divorce  Act  (1857), 
20  &  21  Vict.  c.  85,  s.  21,  enacts  that  a  wife  who  has  obtained  a 
protection  order  by  reason  of  her  husband  having  deserted  her 
shall,  during  the  continuance  thereof,  bo  and  be  deemed  to  have 
been,  during  such  desertion  of  her,  in  like  position  in  all  respects, 
with  regard  to  property,  as  she  would  be  if  she  had  obtained  a 
decree  of  judicial  separation.  And  by  sect.  25,  referring  to 
property  acquii-ed  by  the  wife  from  the  date  of  the  sentence  of 
judicial  separation,  it  is  provided  that  "  such  property  may  be 
disposed  of  by  her  in  all  respects  as  a  feme  sole,  and  on  her 
decease  the  same  shall,  in  case  she  shall  die  intestate,  go  as  the 
same  would  have  gone  if  her  husband  had  been  then  dead." 
PTnder  these  enactments  a  woman  having  been  deserted  by  her 
husband  obtained  a  protection  order  by  reason  of  his  desertion. 
On  her  death,  in  the  life  of  her  husband,  intestate,  the  Court 
decreed  letters  of  administration,  limited  to  such  personal  pro- 
perty as  she  had  acquired,  or  become  possessed  of,  since  the 
desertion,  without  specifying  of  what  that  property  consisted,  to 
be  granted  to  one  of  her  next  of  kin  [c) . 

The  Married  Women's  Property  Act,  1882  (45  &  46  Yict. 
c.  75),  expressly  gives  married  women  testamentary  powers. 
The  material  sections  of  this  Act  are  the  following :  — 

Sect.  1  (sub-s.  1).  "A  married  woman  shall  in  accordance 
with  the  provisions  of  this  Act  ((/)  be  capable  of  acquiring,  hold- 
ing, and  disjjosing  hi/  Will  or  otherwise  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner  as  if  she 
were  a /one  sole,  without  the  intervention  of  any  trustee." 


(6)  Tapfendenx.  Walsh,  1  PMUim. 
352,  and  the  authorities  there  cited. 

(c)  In  the  goods  of  Worman,  1 
Sw.  &  Tr.  513.  The  requirement 
in  the  statute  as  to  the  entry  of  the 
protection  order  with  the  registrar 
is  directory  only :  In  the  goods  of 
Faraday,  2  Sw.  &  Tr.  369.  As  to 
the  property  to  which  the  wife 
becomes  entitled  as  executrix  or 
administratrix  since  the  sentence  of 
separation  or  commencement  of 
desertion,  see  stat.  21  &  22  Vict. 


c.  108,  s.  7;  Bathe  y.  Bank  of 
England,  4  K.  &  J.  56-4  ;  fost, 
Pt.  II.  Bk.  IV.  Ch.  II.  p.  692. 

{d)  That  is  to  say,  in  the  case  of 
a  woman  married  after  the  com- 
mencement of  the  Act,  in  accord- 
ance with  sect.  2,  of  the  property 
in  that  section  mentioned ;  in  the 
case  of  a  woman  married  before  the 
commencement  of  the  Act,  in  ac- 
cordance with  sect.  5,  of  the  pro- 
perty in  that  section  mentioned : 
Re  Cuno,  43  C.  D.  12. 
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Sect.  2.  "  Every  woman  who  marries  affer  ihe  commencement 
of  this  Act "  (1  Jan.,  1883)  "  shall  be  entitled  to  have  and  to 
hold  as  her  separate  property,  and  to  dispose  of  in  manner  afore- 
said^' (i.e.,  by  Will  or  otherwise  as  if  she  were  a  feme  sole),  "  all 
real  and  personal  property  which  shall  belong  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon  her  after 
marriage,  including  any  wages,  earnings,  money  and  property 
gained  or  acquired  by  her  in  any  employment,  trade,  or  occupa- 
tion in  which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skill." 

Sect.  4.  "  The  execution  of  a  general  power  by  Will  of  a 
married  woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act." 

Sect.  5.  "  Every  woman  married  before  the  commencement  of 
this  Jet"  (1  Jan.,  1883)  "shall  be  entitled  to  have  and  to  hold 
and  to  dispose  of  in  manner  aforesaid''  {i.e.,  by  Will  or  otherwise 
as  if  she  were  a  feme  sole)  "  all  real  and  personal  property,  her 
title  to  which,  whether  vested  or  contingent,  and  whether  in 
possession,  rcA'ersion,  or  remainder,  shall  accrue  after  the  com- 
mencement of  this  Act  {e),  including  any  wages,  earnings, 
money  and  property  so  gained  or  acquired  by  her  as  aforesaid  " 
{i.e.,  in  sect.  2). 

Sect.  23.  "  For  the  purposes  of  this  Act  the  legal  personal 
representative  of  any  married  woman  shall,  in  respect  of  her 
separate  estate,  have  the  same  rights  and  liabilities  and  be 
subject  to  the  same  jurisdiction  as  she  would  be  if  she  was 
living." 

Sect.  3  of  the  amending  Act  of  1893  (56  &  57  Yict.  c.  63) 
provides  that  "  sect.  24  of  the  Wills  Act,  1837,  shall  apply  to 
the  Will  of  a  married  woman  made  during  coverture  whether 
she  is  or  is  not  possessed  of  or  entitled  to  any  separate  property 
at  the  time  of  making  it,  and  such  Will  shall  not  require  to  be 
re-executed  or  republished  after  the  death  of  her  husband"  (./"). 

If  a  feme  sole  makes  her  Will,  and  afterwards  marries,  such  Will  made  by 
subsequent  marriage  is  a  revocation  of  the  Will :  and  although  niarriao-'e. 

{e)  Property,  tlie  title  to  which,  section  though  it  falls  into  posses- 

"whether  vested,   or   contingent,  in  sion  after  the  Act :    Beid  v.  Beid, 

reversion,  or  remainder,  is  acquired  31  C.  1).  402  ;  Be  Cuno,  43  C.  D. 

before  the  commencement  of  the  17. 

Act,    does    not    come  within    this  (/)  See  rn^fp,  p.  39. 

W.E. VOL.  1.  E 
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slie  sliould  survive  the  luisljand,  a  Will  made  before  marriage 
will  not  revive  upon  his  death,  -without  a  re-execution  {(j)  thereof 
or  execution  of  a  codicil  showing  an  intention  to  revive  the 
same  (//) . 

A  Will  of  a  feme  covert,  made  dm'ing  coverture,  in  vu-tue  of 
powers  vested  in  her  under  her  marriage  settlement,  does  not 
require  to  be  re-executed  by  her  if  she  survives  her  husband  (/) . 

A  woman  whose  husband  is  banished  by  Act  of  Parliament 
may  make  a  Will,  and  act  in  every  respect  as  a  feme  sole  (/.•). 
So  where  a  married  woman,  whose  husband  was  a  convict,  made 
a  Will,  probate  thereof  was  granted,  on  proof  given  that  the 
property  bequeathed  was  acquired  by  her  subsequently  to  her 
husband's  conviction,  though  he  had  received  a  conditional  pardon 
from  the  governor  of  the  colony  whither  he  had  been  transported 
for  life  (/).  And  the  Queen  consort  was  an  exception  to  the 
general  rule;  for  she  may  dispose  of  her  property  by  Will 
without  the  consent  of  her  lord  [m). 

Where  a  married  woman  was  a  native  of  Spain,  and  domi- 
ciled there,  and  it  appeared,  upon  affidavit,  that,  by  the  law  of 
Spain,  she  had  full  power  and  authority  to  bequeath,  as  a  feme 
sole,  the  property  she  brought  her  husband  on  her  marriage, 
probate  was  granted  of  her  Will,  made  according  to  the  law  of 
that  country  («). 


Traitors  and 
felons. 


SECTION  III. 

Persons  incapable  from  f/teir  Criminal  Conduct. 

Formerly  traitors  and  felons  were  from  their  criminal  conduct 
incapable  of  making  Testaments  from  the  time  of  theii'  con- 
viction :  for  then  their  goods  and  chattels  were  no  longer  at 
their  own  disposal,  but  forfeited  to  the  King.  This  incapacity 
was  not   really  a  personal  incapacity,  but  was  occasioned  by 


{g)  Post,  Pt.  I.  Bk.  II.  Ch.  lii. 
§  V.  p.  138. 

{h)  WiUs  Act,  sect.  22. 

(i)  Morwany.  Thompson,  SHagg. 
239;  Trimmell  v.  Fell,  16  Beav. 
537,  541  ;  Bisliop  v.  Wall,  3  C.  D. 
194. 

(Ji)  Portlayul  v.  ProcJgers,  2  Yern. 
104;  Compton  y.  Collinson,  2  Bro. 
C.  C.  385. 


(?)  In  the  goods  of  Martin,  2 
Eobert.  405 ;  In  the  goods  of  Coicard, 
11  Jur.  (N.  S.)  569;  S.  C,  34 
L.  J.  (N.  S.)  P.  M.  &  A.  120. 

{m)  2  Black.  Comm.  498.  See 
ante,  p.  10. 

(h)  In  the  goods  of  Maraver,  1 
Hagg.  498.  Seepos^,  Pt.  I.  Bk.  iv. 
Ch.  II.  §  VI.  p.  275. 
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liaving  no  personal  property  to  will  by  reason  of  tlie  forfeiture 
thereof.  As  to  lands,  they  were  forfeited  upon  attainder,  which 
took  place  only  on  judgment  of  death  or  outlawry,  and  not 
hefore ;  though  goods  and  chattels  were  forfeited  by  convic- 
tion (o).  If  a  convict,  traitor,  or  felon  obtained  the  King's 
pardon,  and  was  thereby  restored  to  his  former  estate,  then  he 
might  make  his  Testament,  as  if  he  had  not  been  convicted  (^>). 
And  if  he  had  goods  as  executor  to  another  the  same  were  not 
forfeited  by  conviction,  whence  it  followed  as  to  such  goods  he 
might  make  his  Will  ((/). 

Forfeiture  of  lands  and  goods  for  treason  and  felony  was 
abolished  by  stat.  33  &  34  Vict.  c.  23,  and  it  would  seem  to 
follow  that  traitors  and  felons  are  no  longer  incapacitated  from 
making  Wills  (r) . 

Neitlier  could  a  fdo  de  se  dispose  by  Will  of  goods  and  Fch  dc  se. 
chattels ;  for  they  were  forfeited  by  the  act  and  manner  of  his 
death  (s)  ;  although  he  might  make  a  devise  of  his  lands,  for 
they  were  not  subjected  to  any  forfeiture  {t).  But  though  the 
goods  were  forfeited  so  that  the  Will  could  not  operate  on  them, 
it  did  not  follow  that  he  was  incapable  of  making  a  Will  and 
appointing  an  executor ;  and  Sir  0.  Cresswell  granted  probate 
of  the  Will  of  a  person  who  had  been  found  felo  de  se  by  a 
coroner's  inquest,  acting  on  the  well  established  distinction 
between  the  operative  effect  of  a  Will  and  its  title  to  probate  (»). 
Indeed,  probate  may  have  been  requisite  in  such  a  case,  not  only 
for  the  purpose  of  passing  property  held  by  the  deceased  in  aufer 
droit,  but  also  to  enable  the  executor  to  exercise  his  undoubted 
right  to  traverse  the  inquisition  (.r).  But  now  it  would  seem  to 
follow  from  the  above  statute  that  a  felo  de  se  is  no  longer 
incapacitated  from  making  a  Will  of  goods  and  chattels. 

(o)  2  Black.  Coram.  499 ;  Swinb.  (s)  2  Black.  Comm.  499 ;  Swinb. 

Pt.  2,  ss.  12,  13;  Godolpb.  Pt.  1,  Pt.   2,  s.  20;  Norris  v.   Chamhres, 

c.   12  ;  Toller's  Law  of  Executors,  7  Jiu\  N.  S.  59. 

1^.  11  ;  In  the  (/oods  of  Bailei/,  2  Sw.  &  {t)  3  Inst,  oo  ;  4  Biu'u,  Ecc.  L. 

Tr.  156;  NorrisY.  Chamhres,  7  Jur.  62. 

N.  S.  59.  [u)  In  the  goods  of  Bailcij,  2  Sw. 

{p)  Swinb.  Pt.  2,   s.    12,  pi.  3  ;  &  Tr.  156. 

Godolph.  Pt.  1,  c.  12,  pi.  1.  [x)  See  post,  Pt.  ii.  Bk.  in.  Cli.  iv. 

{q)  Godoli^h.  Pt.   1,  c.  12,  s.  2  ;  p.  678,  as  to  the  executors  or  ad- 

4  Burn,  Ecc.  L.  61 ;  In  the  goods  of  ministrators  of  the  deceased  travers- 

BdUeij,  2  Sw.  &  Tr.  156.  ing  an  inquisition  or  presentment 

(r)  Re  Harris,  19  C.  D,  1.  oifeJo  de  se. 

e2 
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Outlaws.  Outlaws  are  incapable  of  making  a  AVill  (//),  as  long  as  tlie 

outlawry  subsists ;  for  their  goods  and  chattels  are  forfeited 
during  that  time.  Their  lands  are  also  forfeited,  but  only  upon 
the  judgment  of  outlawry,  though  the  goods  and  chattels  are 
forfeited  before  final  outlawry  (;:).  But  a  man  outlawed  in  a 
personal  action  might,  it  was  said,  in  some  cases  make  executors: 
for  he  might  have  debts  upon  contract  which  are  not  forfeited 
to  the  King :  and  those  executors  might  have  a  Writ  of  Error 
to  reverse  the  outlawry  (a).  Sect.  1  of  oo  &  34  Vict.  c.  23,  pro- 
vided that  nothing  in  the  Act  should  affect  the  law  of  forfeitui-e 
consequent  on  outlawry,  but  outlawiy  in  civil  proceedings  was 
abolished  by  42  &  43  Vict.  c.  59,  s.  3,  and  the  testamentary 
incapacity  consequent  thereon  to  that  extent  ceased. 

Persons  ex-  Before  the  stat.  53  Geo.  III.  c.  127,  there  was  some  doubt 

communicate.  .  xttmi 

whether  an  excommunicate  person  could  make  a  Will  {b)  ;  but, 

by  that  statute,  excommunication  is  not  to  be  pronounced,  except 
in  certain  cases ;  and  by  sect.  3,  in  those  cases,  parties  excom- 
Persons  guilty  municated   shall   incur   no   civil  incapacity  whatever.     As  for 
short  of  i^ersons  guilty  of  other  crimes,  short  of  felony,  who  are  by  the 

felony.  ^^^^^  i^^  precluded  from  making  Testaments  (as  usurers,  libellers, 

and  others  of  a  worse  stamp),  by  the  common  law  their  Testa- 
ments are  good  (c) . 

{ij)  See  stat.  33  &  34  Vict.  c.  23,      feited:  Swinb.  Pt.  2,  s.  21,  pi.  7. 

^*  ^'  (rt)  Shaiv  Y.    Cutteris,  Cro.  Eliz. 

{z)  2  Black.  Comrn.  499;  Godolph.  g^^     ^  ^^^,^  ^^^  -^^  g2 ;  Wentw. 

Pt.  1,   c.  12,  s.   8;    Swiob.  Pt    2,  «.  1,  p.  37,  14th  edit, 

s.  21    pi.  4.     But  it  seemeth  that  g^.^^_  ^^        ^   ^^     ^^^^^^ 

he  "who  IS  outlawed  m  an  action  \  ^  ,    -r^       -r    „„ 

,  1      -1  •    i.    i.  J.      0.  1,  p.  38  :  4  Burn  s  Lcc.  L.  62. 

personal  may  make  his  testament  '■ 

of  his  lands ;  for  they  are  not  for-  (c)  2  Black.  Comm.  499. 
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CHAPTER  THE  SECOND. 

OF  THE   FORM  AND   MANNER   OF  MAKING  A  WILL   OR 
CODICIL. 

Before  the  passing-  of  the  Wills  Act  (1  Vict.  c.  26),  no 
solemnities  of  any  kind  were  necessary  for  the  making  of  a 
Will  of  personal  estate.  The  fifth  section  of  the  Statute  of 
Frauds,  which  required  the  formalities  of  signatiu-e  and  attesta- 
tion by  three  or  four  witnesses  for  a  devise  of  lands,  did  not 
extend  to  AVills  of  personal  property.  The  nineteenth  section 
of  the  Statute  of  Frauds  made  it  necessary  that  Wills  of  per- 
sonal estate  should,  generally  speaking,  be  reduced  into  writing 
in  the  testator's  lifetime  ;  inasmuch  as  it  was  thereby  enacted, 
that  no  nuncupative  Will  (where  the  estate  thereby  bequeathed 
exceeded  the  value  of  30/.)  should  be  good,  except  under  certain 
circumstances  which  will  be  hereafter  pointed  out  [a) .  But  no 
other  formality  whatever  was  necessary  to  give  Wills  of  per- 
sonal estate  effect  and  operation.  Whence  it  often  happened  that 
a  Will,  intending  to  dispose  of  both  real  and  personal  estate, 
was  inoperative  as  to  the  former,  and  at  the  same  time  a  perfect 
disposition  of  the  latter. 

The  Wills  Act  repealed  the  Statute  of  Frauds  {viz.,  sects.  5,  i  Vict,  c  26. 
6,  12,  19,  20,  21,  22,  and  23),  so  far  as  relates  to  Wills  made 
after  the  31st  of  December,  1837,  and  contains  enactments,  the 
result  of  which  is,  that,  on  or  after  the  first  day  of  January,  1838, 
the  solemnities  prescribed  by  the  Wills  Act  are  required  to 
render  valid  any  Will  or  other  testamentary  disposition  of  every 
description  of  property  without  distinction;  so  that  the  same 
formalities  of  execution  and  attestation  are  necessary,  whether 
the  instrument  disposes  of  real  or  personal  estate. 

These  enactments  are  contained  in  sects.  9,  11  and  13  of  the 
Wills  Act,  which  is  set  out  in  the  Appendix. 

It  must,  however,  be  observed,  that  this  statute  does  not  extend  The  statute 
to  any  Will  made  before  the  1st  day  of  January,  1838  (b).     As  <ioe8not 

((/)  Post,  §  VI.  p.  90.  or  republished  or  revived  by  auj' 

(/>)  But  every  Will   re-executed      codicil  is,  for  the  piurposes  of  the 
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to  tho  law  with  respect  to  AVills  made  at  an  earlier  date,  see  the 


extrnd  to 

before  Jan.  1,  oarlicr  Editions  of  this  Work,  Pt.  i.  Bk.  ii.  Ch.  ii. 

1838. 

Presumption 
as  to  the  time 
■when  a  "Will 
"witliout  date 
was  made. 


It  may  here  he  remarked,  tliat  whore  a  Will  withont  date  is 
properly  executed  according  to  tho  former  law,  hut  not  executed 
pursuant  to  tho  new  Act,  and  the  case  is  altogether  hare  of 
circumstances  which  can  afford  tho  Court  any  information  as  to 
the  time  when  the  Will  Avas  made,  it  has  heen  hold,  that  the 
presumption  is,  that  it  was  made  hefore  the  Act  came  into 
operation ;  inasmuch  as  every  one  is  presumed  to  know  the 
law,  and  the  Court,  in  the  ahsence  of  evidence  tending  to  a 
contrary  conclusion,  is  hound  to  presume  that  the  Will  was 
executed  according  to  the  law  as  it  stood  at  the  time  the  instru- 
ment was  written  (<?) . 


Sig'uatui'e  of 
Wills  made 
after  Jan.  1, 
1838: 

1  Vict.  c.  26, 
8.  9: 


signature  by 
mark  suffi- 


cient. 


SECTION  I. 

Of  the  Signature  hjj  the  Testator. 

With  respect  to  the  signature  of  a  Will,  made  (or  re-executed 
or  repuhlished)  {d)  on  or  after  the  1st  day  of  January,  1838  (f), 
it  is  required  by  the  stat.  1  Vict.  c.  26,  s,  9,  that  it  "  shall  he 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  hy  some 
other  person  in  his  presence  and  by  his  direction." 

It  seems  clear  that  the  making  of  a  mark  by  the  testator  is  a 
sufficient  signing  to  satisfy  the  statute.  It  was  held  by  the 
Com-t  of  Queen's  Bench,  in  Baher  v.  Benin g  (_/'),  that  under  the 
Statute  of  Frauds  (s.  6),  the  making  of  a  mark  by  a  devisor,  to 
a  Will  of  real  estate,  is  a  sufficient  signing ;  and  that  is  suffi- 
cient uithout  reference  to  any  question  whether  he  coxild  write  at 
the  time. 

So  in  Wilson  v.  Beddard{g),  on  the  trial  of  an  issue  decisavit 
vel  non,  directed  by  the  Court  of  Chancery,  Parke,  B.,  said,  that 
it  was  necessary,  under  that  statute,  that  the  Will  should  be 
signed  by  the  testator,  but  not  with  his  name,  for  his  mark  was 


Act,  to  be  deemed  to  have  been 
made  at  the  time  the  sam.e  was  so 
re-executed,  repubUshed,  or  re- 
vived (sect.  34). 

(c)  Pechell  v.  JenJcinson,  2  Curt. 
273.  As  to  the  presumj^tion.  in 
the  case  of  alterations  appearing  on 
the  face  of  a  Will,  see  post,  Pt.  I. 
Bk.  II.  Ch.  III.  §  I.  p.  99. 


{d)  See  supra,  p.  53,  note  [li). 

(e)  For  a  statement  of  the  Law 
and  authorities  as  to  Wills  made 
prior  to  this  date,  see  the  earlier 
Editions  of  this  Work :  Pt.  i.  Bk.  il. 
Ch.  II.  §  I. 

(/)  8  A.  &  E.  94. 

(</)  12  Sim.  28. 


oil.  II.  §  I.]      Of  Signature  hg  the  Testator. 
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sufficient  if  made  by  his  hand  though  that  hand  was  guided  by 
another  person;  and  Sir  L.  Shadwell,  V.-C,  afterwards  held, 
that  this  proposition  was  correct. 

These  decisions  appear  to  be  equally  applicable  to  the  statute 
of  Victoria  as  to  the  Statute  of  Frauds,  for  the  language  of  both 
Acts  in  this  respect  is  almost  identical,  the  words  of  the  latter 
being  that  all  devises  and  bequests  of  lands  shall  be  in  "writing 
and  signed  by  the  party  so  devising  the  same  or  by  some  other 
person  in  his  presence  and  by  his  express  directions,  &c."  [Ji). 
Accordingly  it  has  been  held  in  the  construction  of  the  statute 
of  Victoria,  that  when,  in  the  testator's  presence,  and  by  his 
directions,  another  person  stamped  the  Will,  by  way  of  signa- 
tui'e,  with  an  instrument  on  which  the  testator  had  had  his  usual 
signatiu'e  engraved,  so  that  it  might  be  stamped  on  letters  or 
other  documents  requiring  his  signature,  this  was  a  due  execu- 
tion of  the  Will  (i). 

Again,  Wills  have  been  admitted  to  probate  which  have  been  Signature 

,         ,  1       /-<  1     •         under  an  as- 

Signed  by  the  testator  under  an  assumed  name,  the  Court  bemg  sumed  name. 


(/i)  See  Accord.  In  the  goods  of 
Bryce,  2  Curt.  325;  in  wliich.  case 
a  Will  made  since  Jan.  1,  1838, 
was  admitted  to  probate,  on  motion, 
the  testatrix  having  signed  it  with 
a  mark,  and  notwithstanding  her 
name  did  not  apj)ear  on  the  face  of 
the  instrument.  See  also  In  the 
goods  of  Amiss,  2  Eobert.  116, 
jjost,  p.  70.  So  where  one  Thomas 
Douce  put  his  mark  to  a  testa- 
mentary paper  in  which  he  was  de- 
scribed throughout  as  John  Douce, 
the  Court,  on  being  satisfied  on 
affidavit  that  Thomas  Douce  duly 
executed  the  paper,  granted  probate 
thereof  as  his  Will :  In  the  goods 
of  Douce,  2  Sw.  &  Tr.  593.  Again, 
where  a  Will  j)urporting  to  be 
that  of  S.  Clarke,  and  delivered  by 
her  as  such  for  safe  custody  to 
one  of  her  executors  shortly  before 
her  death,  was  executed  by  mark 
against  which  appeared  the  name 
of  S.  Barrell  (her  maiden  name), 
it  was  held,  that  there  being  no 
doubt  of  the  identity  of  the  testa- 


trix, her  execution  by  mark  was  not 
vitiated  by  another  person  having 
written  the  wrong  name  against  it : 
In  the  goods  of  Clarke,  1  Sw.  &  Tr. 
22.  But  where  the  deceased,  who 
resided  with  her  sister,  prepared 
two  Wills  for  their  respective  exe- 
cution, the  legacies  in  each  and  the 
disposition  of  the  residue  being 
almost  identical,  and  by  mistake 
executed  the  Will  prepared  for  her 
sister,  the  Court  held  that  the 
deceased  did  not  know  and  approve 
of  the  contents  of  the  document 
she  executed,  and  refused  probate 
of  it :  In  the  goods  of  Hunt,  L.  E. 
3  P.  &  D.  250. 

(?")  Jenkins  v.  Gaisford,  3  Sw.  & 
Tr.  93.  And  see  In  the  goods  of 
Emerson,  9  L.  R.  Ir.  443,  in  which 
case  it  was  held  that  the  affixing 
to  a  Will  of  a  seal  stamped  with 
his  initials  by  a  testator,  who 
placed  his  finger  on  the  impression 
made  by  the  seal  and  said,  ' '  this 
is  my  hand  and  seal,"  was  a  suffi- 
cient execution. 
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of  opinion  that  such  assumed  name  might  stand  for,  and  pass 
as,  the  mark  of  the  testator  (/<•). 
Scaling  not  a       j^  (]jq  construction  of  tho  statute  of  Frauds,  it  was  once 

summciit  sig- 
nature, considered  that  the  putting  of    a  seal  hy  the   testator  was   a 

sufficient  signing ;  for  that  signum  was  no  more  than  a  mark, 

and  sealing  is  a  sufficient  mark  that  it  is  his  Will  (/). 

But  this  doctrine  has  been  since  overruled  {m).     Wlience  it 

appears  to  follow,  that  sealing  would  not  be  regarded  as  a 

signing  within  the  statute  of  Victoria. 

The  signature      The  Will  is  required  by  that  Act  to  be  signed  "  cd  the  foot  or 

xiTifior  tnc 

Wills  Act  is     end  thereof y     The  Statute  of  Frauds  merely  requires  that  the 
required  to  be  ^l^^  ^\^^^  ]3q  ''signed;"  and  it  was  held,  that  a  WiU  in  the 

at  the  foot  or  .  .  . 

end.  testator's  own  handwriting  commencing,  "  I,  John  Styles,  do 

declare  this  to  be  my  last  Will,  &c."  was  sufficiently  "signed" 
within  that  statute,  although,  not  subscribed  with  his  name  {ii). 
With  a  view,  perhaps,  to  prevent  future  controversy,  as  to 
whether  a  Will  so  signed  is  a  complete  and  perfect  instrument, 
the  statute  of  Victoria  required  that  the  signature  of  the  testator 
shall  be  at  the  foot  or  end  of  the  Will. 

But  questions  of  this  kind  were  found  not  to  be  altogether 
excluded  by  the  operation  of  this  enactment :  And  a  new 
ground  of  contest  arose  out  of  it,  as  to  what  may  be  considered 
a  signing  of  the  Will  at  the  end  or  foot  thereof. 

Doubts  arose  whether  a  signature  by  the  testator  in  the  body 
of  the  testimonium  or  attestation  clause  was  sufficient ;  and  also, 
whether  a  signature  below  the  latter  clause,  when  it  runs  beneath 
the  conclusion  of  the  Will,  was  a  compliance  with  the  Act.  On 
the  question,  whetber  the  Will  was  well  executed,  if  there  was 
a  blank  space  between  the  conclusion  of  the  Will  and  the  signa- 
ture of  the  testator,  a  lamentably  large  number  of  points  and 
decisions  occurred.  In  the  earlier  cases  Sir  H.  Jenner  Fust 
put  a  very  liberal  construction  on  this  part  of  the  Act.  But 
afterwards  that  learned  judge,  in  concurrence  with  the  Judicial 
Committee  of  the  Privy  Council  (o),  felt  it  necessary  to  take  a 

(A-)   In    the    goods    of    Glover,    5  p.  55,  n.  (?"). 
Notes  of  Cas.  553;  In  the  goods  of  {n)    Coles   v.    Trecothick,    9   Ves. 

Redding,  2  Eobert.  339.  249. 

(?)  Lemayne  V.  Startle//,  3  Jjey.  1.  (o)   Willis   v.    Loive,   5   Notes   of 

[m)  Smith  Y.Evans,  I'Wils.ZU;  Cas.    428;    ,S'.   C,    1   Eobert.    618, 

Wright  v.    Wal-eford,    17    Ves.    at  note  {b) ;  Smee  v.   Bryer,   6  Notes 

p.    459.      And  cf.   In   the  goods  of  of   Cas.    20,    Suppl.   xii.  ;  S.  C,    1 

Emerson,    9   L.    E.    Ir.    443,    ante,  Eobert.  616;  6  Moo.  B.  C.  404. 
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more  rigid  view  of  this  enactment,  on  the  ground  that  it  was 
intended  to  prevent  any  addition  being  made  to  the  Will  after 
the  deceased  had  executed  it.  And  accordingly  probate  was 
refused  in  a  great  number  of  subsequent  cases  on  this  objection, 
and  the  intention  of  a  great  many  testators  unfortunately 
defeated. 

This  led  to  the  passing  of  the  stat.  15  Vict.  c.  24,  which,  Stat,  lo  Vict. 
after  reciting  that,  by  the  stat.  1  Vict.  c.  26,  it  had  been  enacted    '     '    . 
that  no  AVill  shall  be  valid  unless  it  shall  be  signed  at  the  foot  ture  to  a'Vill 
or  end  thereof  by  the  testator,  or  by  some  other  person  in  his  jgg^ig^  ™^j 
presence,  and  by  his  direction,  proceeds  to  enact,  by  sect.  1,  that 
"  every  Will  shall,  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person   signing  for  him  as 
aforesaid,  be  deemed  to  be  valid  within  the  said  enactment,  as 
explained  by  this  Act,  if  the  signature  shall  be  so  placed  at  or 
after,  or  following,  or  under,  or  beside,  or  opposite  (;;)  to  the 


{'p)  A  signature  written  cross- 
ways  on  the  second  page  of  a  paper, 
on  the  first  and  third  pages  of 
which  the  Will  was  written,  was 
held  sufficient  :  In  the  goods  of 
Powell,  4  Sw.  &  Tr.  34.  Where  the 
testator's  signature  was  written 
partly  across  the  last  line  but  one 
of  the  Will,  and  entirely  above  the 
last  line,  with  the  exception  of  one 
letter  which  touched  the  last  line, 
it  was  held  that  the  Will  was  signed 
at  the  foot  or  end  thereof :  In  the 
goods  of  Woodleij,  3  Sw.  &  Tr.  429. 
The  same  was  held  under  the  stat. 
15  Vict.  c.  24,  of  a  Will  made  in 
Prance,  and  signed  not  at  the  end 
of  the  Will,  but  at  the  end  of  a 
notarial  minute  which  followed  in 
the  same  sheet:  Page  v.  Donovan, 
Dea.  &  Sw.  278.  A  signature  at 
the  end  of  several  sheets  of  the 
Will  except  the  last  has  been  held 
insufficient,  the  signature  not  being 
at  the  end  of  the  Will :  Siueetland 
v.  Sweetland,  4  Sw.  &  Tr.  6.  A 
Will  ended  on  the  second  page  of 
a  folded  sheet  of  paper,  and  the 
rest  of  the  page  was  in  blank. 
The  attestation  clause  and  sij^na- 


tures  of  the  testator  and  the  at- 
testing witnesses  were  written  on 
the  third  page :  the  signature  of 
the  testator  being  opposite  the 
clause  appointing  executors,  the 
attestation  clause  being  written 
beneath  the  signatures  and  ending 
oj^posite  to  the  concluding  words 
of  the  Will,  and  the  signatures  of 
the  attesting  witnesses  being  at  the 
bottom  of  the  attestation  clause : 
It  was  held  that  the  signature  was 
so  placed  beside  or  opposite  to  the 
end  of  the  Will  that  it  was  appa- 
rent on  the  face  of  the  WiU  that 
the  testator  intended  to  give  effect 
by  his  signature  to  the  writing  as 
his  Will,  and  that  the  Will  was 
therefore  entitled  to  probate :  In 
the  goods  of  Williams,  L.  R.  1  P.  & 
D.  4.  A  Will  filled  the  first  and 
third  pages  of  a  sheet  of  foolscaj) 
pajier,  leaving  no  room  at  the 
bottom  of  the  third  page  for  the 
signatures  of  the  testator  and  at- 
testing witnesses,  which  were 
written  crossways  on  the  second 
jjage.  It  was  held  that  the  Will 
was  duly  executed :  /«  the  goods 
of  Coomhs,  L.  E.    1  P.  &  D.  302. 
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Stat.  15  Vict. 
c.  24. 


end  of  the  "Will  (y),  tluit  it  shall  he  apparent  on  the  face  of  the 
AVill  that  the  testator  intonch^d  to  give  effect  by  such  his  signa- 
ture to  tlie  writing  signed  as  his  AVill,  and  that  no  such  Will 
shall  he  affected  by  the  circumstance  that  the  signature  shall 
not  follow  or  be  immediately  after  the  foot  or  end  of  the  Will, 
or  by  the  circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  Will  and  the  signature,  or  by  the 
circumstance  that  the  signature  shall  be  placed  among  the 
words  of  the  testimonium  clause  or  of  the  clause  of  attestation  (;•), 


Where  iu  a  testamentary  paper 
executed,  by  the  deceased  the  last 
sentence  commenced  immediately 
above  the  signature  of  the  de- 
ceased, and  was  continued  in  throe 
short  lines  to  the  left  of  it,  the 
two  last  lines  being  somewhat 
below  the  signature,  and  this  sen- 
tence was  written  before  the  de- 
ceased signed  her  name,  it  was 
held  that  the  execution  was  valid, 
and  that  the  last  sentence  should 
be  included  in  the  probate  :  In 
the  goods  of  Ainsworth,  L.  E.  2 
P.  &  D.  151.  A  duly  attested  sig- 
nature on  the  earlier  pages  of  a 
Will  has  been  held  insufficient  in 
cases  where  an  unattested  signature 
appeared  on  later  pages :  In  the 
goods  of  Dilhes,  L.  E.  3  P.  &  D. 
164 ;  Phipps  v.  Hcde.  L.  E.  3  P.  & 
D.  166.  A  mark  made  on  his 
deathbed  by  a  paralyzed  man  in 
the  middle  of  a  testamentary  paper 
duly  witnessed  was  held  insufficient, 
not  being  signed  at  the  foot  or  end : 
Margary  v.  Robinson,  12  P.  D.  8. 
A  codicil  on  the  third  sheet  of  a 
duly  executed  Will  executed  by 
the  signature  of  the  testator  and 
attesting  witnesses  in  the  margin 
of  the  first  sheet  of  the  Will  was 
held  insufficient.  Sir  J.  Hannen 
saying  that  "  the  Legislature  has 
never  departed  from  this  standard 
that  the  execution  of  a  testamen- 
tary paper  must  be  signed  at  the 
foot  or  end  thereof  "  :  In  the  goods 


of  Hughes,  12  P.  D.  107  ;  In  the 
goods  of  Fuller,  [1892]  P.  377  ; 
Rogle  V.  Harris,  [1895]  P.  163. 

{(()  Where  a  Will  was  written 
on  a  i)iece  of  parchment,  and  at 
one  corner  at  the  bottom  of  the 
parchment  a  piece  of  paper  was 
pasted,  and  a  stamp  impressed  on 
it,  upon  which  paper  the  signatui'es 
of  the  testator  and  the  attesting 
witnesses  were  subsequently  made  ; 
it  was  held  by  Sir  C.  Cresswell, 
that  the  signature  must  be  accepted 
as  a  signature  on  part  of  the  Will, 
so  as  to  be  within  the  stat.  15  Vict, 
c.  24 :  In  the  goods  of  Gausden,  2 
Sw.  &  Tr.  362.  And  this  decision 
was  followed  by  a  similar  one  in 
another  case  before  the  same  judge, 
in  Cooh  v.  Lamhert,  3  Sw.  &  Tr.  46. 
And  see  In  the  goods  of  Horsford, 
L.  E.  3  P.  &  D.  211. 

(r)  It  is  to  be  observed  that 
questions  may  still  arise  as  to  the 
validity  of  a  signatru^e  placed 
among  the  words  of  the  testimo- 
nium clause,  or  the  clause  of  at- 
testation, where  the  testator  has 
only  written  his  name  without 
otherwise  subscribing  the  Will,  so 
that  it  may  be  contended  that  it 
does  not  appear  whether  he  in- 
tended it  or  not  for  his  signature 
to  the  Will.  In  the  following 
cases  the  Court,  being  satisfied  that 
the  deceased  intended  by  signing 
his  name  in  the  attestation  clause 
to  execute  his  Will,  granted  pro- 
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or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall  follow 
or  be  after  or  under  or  beside  the  names  or  one  of  the  names  of 
the  subscribing  witnesses  (s),  or  bj  the  circumstance  that  the 
signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper 
or  papers  containing  the  Will  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  Will  shall  be  written  above  the  signa- 
tiu-e  (0,  or  bj  the  cu-cumstance  that  there  shall  appear  to  be 
sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or 
page,  or  other  portion  of  the  same  paper  on  which  the  Will  is 
written  to  contain  the  signature  {k)  :  and  the  enumeration  of 
the  above  circumstances  shall  not  restrict  the  generality  of  the 
above  enactment ;  but  no  signature  under  the  said  Act  or  this 


bate  :  In  tJie  goods  of  Wulhtr,  2  Sw. 
&  Tr.  354  ;  In  the  goods  of  Casmore, 
L.  E.  1  P.  &  D,  653 ;  In  the  goods 
of  Hicckvale,  L.  E.  1  P.  &  D.  375 ; 
In  the  goods  of  Pearn,  1  P.  D.  70. 
The  Court  will  in  some  cases  i^re- 
suinc  that  the  testator  has  signed 
his  name  prior  to  the  attestation, 
although  there  be  no  direct  proof 
of  that  fact :  In  the  goods  of  Huch- 
rale,  L.  E.  1  P.  &  D.  375  ;  In  the 
goods  of  Pearn,  1  P.  D.  70.  Where 
the  Will  of  the  deceased  had  an 
imperfect  attestation  clause,  and 
the  name  of  the  deceased  appeared 
■written  beneath  the  signatures  of 
the  attesting  witnesses,  and  the 
witnesses  were  both  dead,  and  no 
evidence  could  be  given  as  to  the 
order  in  which  the  signatures  were 
made,  the  Court  nevertheless  de- 
creed probate  of  the  Will :  In  the 
goods  of  Puddephatt,  L.  E.  2  P.  & 
D.  97.  See  also  In  the  goods  of 
Jones,  46  L.  J.  P.  &  M.  80.  Where 
the  Will  was  in  the  handwriting  of 
the  testator  and  his  name  formed 
the  concluding  words  of  the  last 
clause  of  the  Will,  it  was  admitted 
to  probate,  the  Coiu't  (Sir  C.  Cress- 
well)  being  satisfied  that  the  name 
was  intended  to  be  a  signature:  Trott 
V.  Skidmore,  2  Sw.  &  Tr.  12.     As 


to  what  the  Act  means  by  "  among 
the  words  of  the  testimonium 
clause,"  see  In  the  goods  of  Mann, 
28  L.  J.  P.  M.  &  A.  50. 

(«)  In  the  goods  of  Jones,  4  Sw.  & 
Tr.  1. 

(f)  In  the  goods  of  Williams,  L.  E. 
1  P.  &  D.  4  ;  Hunt  v.  Hunt,  L.  E. 
1  P.  &  D.  209;  In  the  goods  of 
Jones,  4  Sw.  &  Tr.  1  ;  In  the  goods 
of  Wright,  4  Sw.  &  Tr.  35. 

(m)  a  Will  was  written  across 
the  second  and  third  sides  of  a 
sheet  of  notc-i^aper,  the  lower  part 
of  such  sides  being  left  blank,  the 
attestation  clause  and  signatures 
of  the  testator  and  witnesses  were 
written  at  the  back  of  the  AVill 
across  the  top  of  the  first  and 
fourth  sides  of  the  paper.  The 
testator  wrote  the  Will  in  the  pre- 
sence of  the  witnesses  immediatelj' 
before  he  executed  it.  The  Court, 
being  satisfied  that  the  paper  was 
written  before  the  signatures  were 
put  there,  granted  probate  (distin- 
guishing the  case  from  In  the  goods 
of  Hammond,  3  Sw.  &  Tr.  90,  in 
which  there  was  no  evidence  of  the 
paper  being  written  before  the  sig- 
natures) :  In  the  goods  of  Archer, 
L.  E.  2  P.  &  D.  252. 
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Act   shall  be   operative   to   give   elfect  to  any  disposition  or 
directiou  wliicli  is  undonieatli  [u),  or  which  folloAvs  it  (y),  nor 


(.(•)  A  Will  contained  a  reference 
to  "  executors  hereafter  named," 
but  did  not  appoint  executors.  A 
clau80  ai)pointing  executors  was 
written  immediately  underneath 
the  testator's  yignatui-e.  It  was 
hold  that  this  clause  being  under- 
neath the  signature,  the  probate 
must  go  without  it:  In  the  i/aods 
of  DaUuw,  L.  E.  1  P.  &  D.  189. 
Where  from  the  obvious  sequence 
and  sense  of  the  context  it  ap])ears 
to  the  satisfaction  of  the  Court 
that  the  signature  of  the  deceased 
really  follows  the  dispositive  part 
of  a  testamentary  instrument, 
though  it  may  occupy  a  place  on 
the  paper  literally  above  the  dis- 
positive parts  or  part  thereof,  such 
testamentary  instrument  will  be 
entitled  to  probate ;  In  the  yoods 
of  Kimpton,  3  Sw.  &  Tr.  427.  A 
Will  was  written  on  the  second 
and  third  sides  of  a  sheet  of  fools- 
cap, on  the  first  side  of  which  there 
was  a  lithographed  form  of  Will. 
The  deceased  signed  her  name  in 
the  presence  of  witnesses  at  the 
foot  of  the  lithographed  form,  and 
it  was  held  that  the  first  page 
might  be  treated  as  the  last  page 
of  the  Will,  and  that  the  paper  was 
entitled  to  probate  :  In  the  goods  of 
Wotton,  L.  E.  3  P.  &  D.  159 ;  but 
see  Eoyle  v.  Harris,  [1895]  P.  163, 
where  this  case  is  explained ;  and 
see  In  the  goods  of  White,  [1896]  1 
Ir.  296.  The  deceased  in  his  Will, 
which  was  written  by  himself  on 
the  first  side  of  a  half-sheet  of 
paper,  gave  his  property  to  his 
wife  for  life,  and  then  intending  to 
dispose  of  certain  freehold  cottages 
on  the  death  of  his  wife,  com- 
menced a  sentence  which  he  left 
incomplete.  After  the  incomplete 
sentence  was  an  asterisk  and  the 


words  ' '  see  over."  The  Will,  which 
covered  the  whcjle  of  the  first  side, 
was  executed  at  the  bottom  of  that 
side,  and  at  the  top  of  the  second 
side  was  another  asterisk  and  a 
devise  of  the  cottages  to  his 
daughter.  This  becpiest  was  writ- 
ten before  the  Will  was  executed. 
It  was  held  that  the  words  on  the 
second  side  were  in  the  nature  of 
an  interlineation,  and  formed  part 
of  the  Will  :  In  the  goods  of  Birt, 
L.  E.  2  P.  D.  214.  yee  also  In  the 
goods  of  Malen,  54  L.  J.  P.  &  M. 
91 ;  In  the  goods  of  Oreenicood, 
[1892]  P.  7.  See  post,  Alterations 
and  Interlineations,  p.  106  et  seq. 

(//)  In  order  to  get  rid  of  the 
objection  that  the  Will  was  not 
signed  at  the  foot  or  end,  the  Court 
has  formerly,  in  some  cases,  thought 
itself  justified  in  regarding  a  j^or- 
tion  running  below  the  signature  as 
forming  no  part  of  the  Will,  and 
granting  probate  exclusive  of  that 
portion  :  Keating  v.  Brooks,  4  Notes 
of  Cas.  253,  260.  But  in  the  more 
modern  case  of  Siveetland  v.  Siveet- 
land,  4  Sw.  &  Tr.  6,  it  is  laid  down 
that  "  the  Court  would  not  be 
justified  in  fixing  upon  a  signature 
in  the  midst  of  what  the  testator 
intended  as  his  Will,  and  treating 
it  as  an  execution  of  all  that  pre- 
ceded, and  granting  probate  of  so 
much  of  the  Will  to  the  disregard 
of  the  remainder.  This  in  many 
cases  might  produce  a  testamentary 
result  far  from  the  testator's  wishes. 
It  does  not  become  the  Court  in  a 
laudable  anxiety  to  give  effect  to 
the  document  to  twist  or  distort 
the  plain  meaning  of  the  statute 
by  ingenious  construction,  and 
virtually  break  the  law  to  mend 
the  testator's  blunder  " — by  Lord 
Penzance.     This  has  been  followed 
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shall  it  give  effect  to  any  disj)osition  or  direction  inserted  after 

the  signatiu-e  shall  be  made  "  (::). 

Sect.  2.  "  The  provisions  of   this  Act  shall  extend  and  be  Stat.  15  Vict. 

applied  to  every  Will  already  made,  where  administration  or 

probate  has  not  already  been  granted  or  ordered  by  a  Court  of  to  certain 

competent  jurisdiction  in  consequence  of  the  defective  execu-  ^^^}'^  already 

.  ...      made, 

tion  of  such  Will,  or  where    the  property,   not  being  within 

the  jurisdiction  of  the  Ecclesiastical  Courts,  has  not  been 
possessed  or  enjoyed  by  some  person  or  persons  claiming  to 
be  entitled  thereto  in  consequence  of  the  defective  execution 
of  such  Will,  or  the  right  tliereto  shall  not  have  been  decided 
to  be  in  some  other  person  or  persons  than  the  persons  claiming 
under  the  Will,  by  a  Court  of  competent  jurisdiction,  in  conse- 
quence of  the  defective  execution  of  such  Will." 

Sect.  3.  "  The  word  '  Will '  shall,  in  the  construction  of  this  Interpreta- 
Act,  be  interpreted  in  like  manner  as  the  same  is  directed  to  be  *J°t^°ii  »» 
interpreted  under  the  provisions  in  this  belialf  contained  in  the 
said  Act  of  the  first  year  of  the  reign  of  Her  Majesty  Queen 
Yictoria." 

Sect.  4.  ''  This  Act  may  be  cited  as  '  The  Wills  Act  Amend-  Short  title  of 
ment  Act,  1852.'  "  '^'*- 

It  should  be  observed  that  there  is  no  provision  in  either  of  Blank  spaces 
these  Acts  that  the  Will  shall  be  written  continuously.  There-  a'^w^iare  ° 
fore  it  has  been  held  that  if  a  Will  is  otherwise  duly  executed,  unobjection- 

able. 

it  is  no  objection  that  it  contains  blank  spaces  in  the  body 
of  it  (o). 

The  stat.   1  Yict.  c.  26,  s.  9,  enacts  that  the  Will  may  be  What  is  a 
signed  either  by  the   testator,   "  or  some  other  person  in  his  sio-uino-  by 
presence  and  by  his  direction."  Ht°™^  °*'^^'^ 

The  signature  by  the  direction  of  the  testator  may,  it  appears, 

in  the  cases  of  In  the  goods  of  Dilkcs,  signed  their  names,  the  Court  held 

L.  E.  3  P.  &  D.  164;  and  Margary  that  the   testator  did  not  sign  or 

V.  Rohiitson,  12  P.  D.  8.     But  see  acknowledge  his  signatiu'e  to   the 

Royh  V.    Harris,    [1895]    P.    163,  Will,    as   containing    such   clause, 

in  which  these  cases  were  distin-  and  that  probate  should  issue  with- 

guished.  out  it  :    In  the   goods   of  Arthur, 

(2)    Where    the    testator,    after  L.   E.   2  P.  &  D.  273.      And  see 

signing  his  name  to  his  Will  in  In  the  goods  of  White,  [1896]  1  Ir. 

the     presence    of    two    witnesses,  269. 

added  a  clause  to  it,  the  writing  («)  Cornehy  v.  Oibhons,  6  Notes 

being  squeezed  into  the  space  above  of  Cas.  679  ;  Re  Corder,  1  Eobert. 

and  beside  the  signature,  and  ini-  669  ;    Re  Kirhy,   6   Notes  of  Cas. 

mediately  afterwards  the  witnesses  693. 


person. 
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notwitlistaiuliuo-  tlio  contrary  view  expressed  Lj  Lord  St.  Leonards 
in  bis  essay  ou  the  Law  of  Wills,  p.  38,  bo  by  one  of  the  attesting 
■witnesses  (i),  and  if  tlie  person  signing  for  the  testator  signs  in 
bis  own  name,  and  not  in  that  of  tlio  testator,  sucb  signature  is 
siiffieient  {v). 
Wlictlicr  the        AVbere  it  is  proved  that  the  testator  duly  acknowledged  a 

ackiidwlcdg-        ,  *-  .  .  .      ,  -  . 

mcnt  by  the  Signature  to  the  attesting  witnesses,  it  has  been  considered 
sf-niat'ure  .  uf -  Sufficient,  prhiid  facie,  without  j)roving  that  the  signature  is  in 
fices,  without  his  handwriting,  or  that  it  was  made  "  by  some  otlier  person  in 
wrote  it.  kis  presence  and  by  his  direction  "  {d). 

Si-jTuatnre  It  is  not  ncccssary  that  all  the  sheets  or  papers  of  whicli  a 

win  coiisista  ^^^  consists  should  be  signed  by  the  testator :  or  that  they 
of  .several         should  all  be  connected  together  :  It  is  enough  if  they  were  in 

the  same  room  where  the  execution  took  place  ;  and  it  must  be 

presumed,  prima  facie,  that  they  were  so  [e). 
or  of  several         So  where  a  duly  executed  "Will  followed  by  several  additions 
clauses  writ-    ^^^  alterations,  at  the  end  of  which  appeared  the  signature  of 

ten  at  several  '  ... 

times.  the   testator   and   attesting   witnesses,   it   was   held    that    the 

signature  and  attestation  clause  applied  to  all  the  dispositive 
clauses  written  above  them,  although  these  had  been  apparently 
written  at  different  times  (/). 

SECTION    II. 

Of  the  Attestation  of  Wills  and  Codicils. 

As  to  Wills,  The  stat.  1  Yict.  c,  26,  s.  9  {g),  enacts,  that  no   Will    (or 

OT  after' ^°^  testament  or  codicil,  or   any  other  testamentary  instrument), 

Jan.  I,  1S38.  shall    be    valid    unless    the    signature    shall     be    "  made     or 

The  Signature  acknowledged  by  the  testator  in  the  presence  of  two  or  more 

must  be  made  n  j  x 

or  ackuow-  witnesses  present  at  the  same  time,  and  such  witnesses  shall 
pSence'c?^  attest  and  shall  subscribe  the  Will  in  the  presence  of  the 
two  or  more     testator,  but  no  form  of  attestation  shall  be  necessary  "  {h). 

(6)  In  the  goods  of  Bailey,  1  Curt.  Sw.  &  Tr.  419. 
914 ;  Smith  y.  Harris,  1  Eobert.  262.  (//)  As  to  the  law  with  resjiect  to 

(c)  In  the  goods  of  ClarJc,  2  Curt.  Wills  made  before  1  Jan.,  1838,  the 
329.  date  of  the  commencement  of  the 

(d)  Gaze  v.  Oaze,  3  Curt.  456,  per  Wills  Act,  see  the  earlier  Editions 
Sir  H.  Jenner  Fust.  of  this  Work  :  Pt.  I.  Bk.  il.  Ch.  ll. 

(e)  Gregory  Y,  The  Queen'' sProdor,  §  ll. 

4Notesof  Cas.  620,  639,j5osf,pp.73,  (/;)  As  to   the   meaning  of    the 

78;  Marsh  v.  Marsh,  1  Sw.  &  Tr.  expression   "in  the   presence"  in 

528 ;  Rees  v.  Bees,  L.  E.  3  P.  &  D.  84.  the  Wills  Act,  see  Broivn  y.  Sh'rroiv, 

(/)  In  the  goods   of  Cattrall,   3  [1902]  P.  3,  5. 
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The  Statute  of  Frauds  requii-ed,  with  respect  to  a  Will  of  -witnesses 
lands,  that  it  should  be  "  attested  and  subscribed  in  the  time,  and 
presence  of  the  devisor,  by  three  or  foiu'  credible  witnesses."         Ittest^'uul 

It  will  be  observed,  that  besides  the   change  from  three  to  subscribe  the 
two  in  the  number  of   witnesses,  there  are   several  important  tor's  pre - 
differences  between  the  exigencies  of  the  two  statutes.  sence. 

The  Statute  of  Frauds  merely  required,  that  the  witnesses  What  is  a 
should  attest  and  subscribe  the  Will',  and  it  was  held  in  the  ackLowledg- 
construction  of  this  enactment,  that  it  was  unnecessary  for  ment  of  the 
the  testator  actually  to  sign  his  Will  in  the  presence  of  the  yi-^nature  to 
three  witnesses  who  subscribed  the  same ;  but  that  any  ^^^  witnesses. 
acknowledgment  before  them,  that  it  was  his  Will,  made 
their  attestation  and  subscription  complete  (/) .  It  was 
fm-ther  held,  that  it  was  sufficient  if  the  testator  acknow- 
ledged iti  fact,  though  not  in  words,  to  the  witnesses  that 
the  instrument  was  his  Will,  even  though  such  acknowledg- 
ment conveyed  no  intimation  whatever,  or  means  of  know- 
ledge, either  of  the  nature  of  the  instrument  or  the  object 
of  signing ;  and  consequently,  that  if  the  witnesses  sub- 
scribed theii"  names  as  witnesses,  at  the  testator's  request, 
without  seeing  his  signature,  or  being  informed  of  the  natm^e  of 
the  instrument,  the  statute  was  satisfied  (A-) .  But  the  statute 
of  Victoria  requires  fiu-ther,  that  the  signature  of  the  testator 
"shall  be  made  or  acknowledged  by  the  testator"  in  the 
presence  of  the  two  attesting  witnesses.  Soon  after  the  Act 
came  into  operation,  a  doubt  appears  to  have  been  sug- 
gested (/),  whether  an  acknowledgment  of  the  signature 
was  intended  to  be  effectual  in  any  other  case  than  where 
the  signature  had  been  made  "  by  some  other  person "  by 
the  direction  of  the  testator :  But  Sir  H.  Jenner  Fust  was 
clearly  of  opinion,  that  the  statute  meant,  that  whether  the 
signature  be  made  by  the  testator,  or  by  some  other  person, 
if  it  be  acknowledged  by  the  testator  in  the  presence  of  the 
two  witnesses,  the  execution  shall  be  good.  A  more  difficult 
question  hereupon  arises,  in  cases  where  the  signatiu'e  is 
made  by  the  testator,  but  not  in  the  presence  of  the  attesting 
witnesses,  as  to   what   shall   be   a   sufficient   acknowledgment 

{i)  Ellis  V.   Smith,   1  Ves.  Jim.  Wright  v.    Wright,    7   Bing.    457 ; 

11  ;    Casement  v.   Fulton,    5   Moo.  Johnson  y.  Johnson,    1    Or.    &  M. 

P.  C.  138,  by  Lord  Brougliam.  140. 

{h)    White    V.     Trustees    of    the  (Z)  In  tlie  goods  of  Began ,  1  Curt. 

British    Museum,    6    Bing.     310  ;  908. 
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of  it  by  him  in  their  presence  {m).     The  result  of  the  cases 
appears  to  be,  that  wliere  the  testator  produces  the  Will,  with 


{m)  Tlie  whole  law  as  to  wliat  is 
a  sufficient  acknowledgment  of  a 
signature,  not  written  by  the  tes- 
tator in  the  presence  of  the  wit- 
nesses, is  very  fully  discussed  in 
the  cases  of  Blal-e  v.  Bkilce,  7  P.  D. 
102  ;  Wri()ht  v.  Sanderson,  9  P.  D. 
149;  and  Dnitiiree  v.  Fasulo,  13 
P.  D.  (i7,  102,  and  the  result  seems 
to  be  that  where  the  evidence  is 
such  that  the  Court  concludes  that 
the  witnesses  (or  either  of  them) 
did  not  see  the  signature,  the  fact 
that  the  testator  spoke  to  the  wit- 
nesses of  the  attested  document  as 
his  Will,  or  stated  that  he  had 
signed  the  Will,  but  the  witnesses 
were  not  able  to  see  his  signature, 
that  is  not  a  sufficient  acknowledg- 
ment. In  Blake  v.  Blake,  it  was 
decided  that  to  constitute  a  suffi- 
cient acknowledgment,  within  sect.  9 
of  the  Wills  Act,  the  witnesses  must 
at  the  time  of  acknowledgment  see, 
or  have  the  opportunity  of  seeing, 
the  signature  of  the  testator,  and 
if  such  be  not  the  case  it  is  im- 
matei'ial  whether  the  signature  be, 
in  fact,  there  at  the  time  of  at- 
testation, or  whether  the  testator 
say  that  the  paper  to  be  at- 
tested is  his  Will,  or  that  his 
signature  is  inside  the  paper.  In 
this  case,  Jessel,  M.E.,  after  ex- 
pressing his  approval  of  the  law 
as  laid  down  by  Dr.  Lushing- 
ton  in  Hudson  v.  Parker,  1  Eob. 
14,  discusses  the  judgment  of  Sir 
C.  Cresswell  in  Chvillim  v.  Gwil- 
lim,  3  Sw.  &  Tr.  200,  and  dis- 
sents from  the  view  of  Lord 
Penzance,  expressed  in  Beckett  v. 
Howe,  L.  E.  2  P.  &  D.  1,  that 
Sir  C.  Cresswell  meant  to  lay 
down  the  doctrine  that,  if  the  wit- 
nesses were  unable  to  see  the 
signature,   the  testator  saying  ho 


had  signed  would  be  sufficient, 
lint  it  is  to  bo  t)bserved  that  in 
the  absence  of  affiiniativo  proof 
that  the  witnesses  did  not  see,  or 
could  not  have  seen,  the  signature 
of  the  testator,  the  Courts  will 
(unless  there  is  evidence  to  the 
contrary),  in  the  absence  of  fraud, 
presume  in  a  case  where  there  is 
a  proper  attestation  clause,  or  where 
the  evidence  shows  that  the  testa- 
tor knew  the  law,  that  the  attesting 
witnesses  saw  the  acknowledged 
signature :  Woodhouse  v.  Balfour, 
13  P.  D.  2  ;  not  so,  however,  where 
there  is  no  formal  attestation  clause 
and  no  affirmative  evidence  that 
at  the  time  of  attestation  the  de- 
ceased's name  was  on  the  paper ; 
for  the  mere  production  of  it  to 
the  witnesses,  with  a  request  that 
they  will  sign  it  as  a  paper,  is  not 
in  itself  sufficient  to  justify  the 
Court  in  drawing  the  inference 
that  it  was  already  signed  by  the 
deceased  :  Fischer  v.  Popham,  L.  R. 
3  P.  &  D.  246.  In  BJake  v.  Knight, 
3  Curt.  547,  561,  in  dealing  with 
the  question  of  what  evidence 
should  lead  the  Court  to  pro- 
nounce for  or  against  the  validity 
of  a  Will  duly  attested  on  the 
face  of  it.  Sir  H.  Jenner  Fust 
said  :  ' '  The  first  point  to  consider 
is  whether  it  is  absolutely  necessary 
to  have  positive  affirmative  testi- 
mony by  the  subscribed  witnesses 
that  the  Will  was  actually  signed 
in  their  presence  or  actually  ac- 
knowledged in  their  presence  ?  is 
it  absolutely  necessary  under  all 
circumstances  that  the  witnesses 
should  concur  in  stating  that  these 
facts  took  place  ?  or  is  it  absolutely 
necessary  where  the  witnesses  will 
not  swear  positively  that  the  Court 
should  pronounce  against  the  va- 
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his  signature  visibly  apparent  on  the  face  of  it,  to  the  wit- 
nesses, and  requests  them  to  subscribe  it,  tliis  is  a  sufficient 
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lidity  of  the  Will.  I  think  tlieso 
are  not  absohite  requisites  to  the 
validitj^  of  a  AVill.  I  think  the 
Court  must  take  into  considei-a- 
tion  all  the  circumstances  of  the 
case  and  judge  from  them  collec- 
tively whether  there  was  not  at 
least  an  acknowledgment  of  a  signa- 
ture already  existing  on  the  face  of 
the  Will  at  the  time  of  attestation  ? 
The  testator  must  have  known  how 
to  give  validity  to  a  testamentary 
paper  in  the  year  1838.  No  doubt 
the  memory  of  the  witnesses  fails 
them  with  reference  to  circum- 
stances happening  nearly  four  years 
ago.  The  Coiu't  cannot  safely  trust 
to  the  memory  of  witnesses  under 
such  circumstances  :  it  must  attend 
to  the  facts  of  the  case,  and  say 
whether  it  is  satisfied  that  the  name 
of  the  deceased  was  written  to  the 
Will  when  the  witnesses  signed  it, 
•whether  it  was  signed  in  their 
presence,  or  signed  beforehand  and 
acknowledged  in  their  presence." 
And  the  same  learned  judge  in 
Cooper  V.  Bockett,  3  Curt.  659,  663 
(affirmed  in  the  Privy  Council), 
said  that  "where  the  res  gestce  do 
not  confirm  the  impressions  of  the 
witnesses  the  Court  must  look  at 
the  circumstances  of  the  case  as  it 
is  always  at  liberty  to  do."  In 
Wright  v.  Sanderson  {uhi  sii}).), 
Lord  Selbome,  after  quoting  these 
two  judgments  of  Sir  H.  Jenner 
Pust,  and  after  stating  that  the 
reasons  given  by  Dr.  Lushington 
for  the  decision  of  the  Judicial 
Committee  in  Lloyd  v.  Roherts,  12 
Moo.  P.  C.  165,  proceed  on  the 
same  principles  and  upon  the  pre- 
sumption of  the  due  execution  of  a 
holograph  Will  on  the  face  of  which 
everything  is  regular,  and  where 
there  is  no  question  of  fraud,  affii'ms 
W.E. — VOL.  I. 


the  judgment  of  Sir  J.  Hannen, 
pronounced  for  the  validity  of  a 
holograph  codicil  in  a  case  in  which 
neither  of  the  attesting  witnesses 
could    say  anything    as    to    what 
writing  was  on  the  paper,  nor  as  to 
whether    the    testator's    signature 
was  there  when  they  signed,  and 
where  both  said  that  they  did  not 
see  him  sign.     Lord  Justice  Fry  in 
the   same   case  held    that    as  the 
codicil  ex  facie  appeared  to  be  pro- 
perly executed  and  the  presumption 
omnia  rite  esse  acta  was  strengthened 
by  the  conduct  of  the  testator,  which 
showed  an  anxious  and  intelligent 
desire  to  do  everything  regularly, 
that  presumption  was  not  rebutted 
by  the  evidence   of  the   witnesses 
who  appeared  to  have  been  nerv- 
ous and  confused  on  the  occasion 
of  the  attestation,  and  whose  recol- 
lection  of    what    took    place  was 
evidently  imperfect.      So,   too,   in 
Baintree  v.  Fasulo,  13  P.  D.  67,  102, 
Butt,  J.,  in  holding  that  a  codicil 
was  entitled  to  probate  in  a  case 
in  which  the  witnesses  were  not 
aware  that  the  paper  was  a  testa- 
mentary paper,  and  had  no  clear 
recollection    as    to   the    signatiu'e, 
points  out  that  his  decision  is  in 
accordance  with    that  of    Sir    H. 
Jenner  Fust  in  the  case  of  In  the 
goods  of  Thomson,  4  Notes  of  Cas. 
643,  and  that  that  case,  notwith- 
standing the  observations  of  Lord 
Penzance    in   Pearson   v.    Pearson, 
L.  E.  2  P.  &  D.  451,  was  not  in- 
consistent with  the  decision  of  the 
Privy   Council   in   Ilott   v.    Oenge, 
4    Moo.    P.    C.    265,   because    the 
leading  feature  in  Ilott  v.   Genge, 
viz.,   that  the  witnesses  were  not 
allowed  to  see  the  testator's  signa- 
ture, which  was   covered  vip,  did 
not  exist  in  the  case  of  In  the  gonds 
F 
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acknowledgment  of  his  signature  {n)  :  But  not  -where  they 
are  unable  to  see  the  signature,  and  the  testator  merely  calls 
them  in  to  sign,  without  giving  them  any  explanation  of  the 
instrument  they  are  signing  (o).  So  in  a  case  before  Sir  0. 
Cresswell,  the  witnesses  were  invited  by  the  testator  to  witness 


of  Thomson .  This  view  was  affirmed 
in  the  Coiu-t  of  Appeal. 

It  will  be  observed  that,  in  the 
case  of  BlaJce  v.  BlaJce  also,  the 
signature  was  covered  uj).  It 
may  bo  that  there  is  a  distinction 
between  the  rule  in  the  cases  where 
the  testator  acknowledges  his  signa- 
ture, and  in  cases  where  he  signs 
in  the  presence  of  the  witnesses, 
as  to  what  oi^portunity  or  jjossi- 
bility  there  must  be  of  the  witnesses 
seeing  what  it  is  that  is  written. 
See  Smith  v.  Smith,  L.  E.  1  P.  &  D. 
143.  On  the  application  of  the 
maxim  "omnia  prcesumttntur  rite 
esse  acta,"  see  Woodhouse  v.  Bal- 
four, 13  P.  D.  2;  and  jjost,  p.  79. 

(n)  In  the  following  cases  there 
was  held  to  be  a  sufficient  acknow- 
ledgment: Oaze  V.  Gaze,  3  Curt. 
451 ;  BlaJce  v.  Knight,  ih.  547 ; 
Keigiuin  v.  Keigiuin,  ib.  607 ;  In 
the  goods  of  Davis,  ih.  748 ;  In  the 
goods  of  Ashmorc,  ih.  756 ;  Cooper 
V.  BocMt,  ih.  649;  4  Moo.  P.  C. 
419;  In  the  goods  of  Thomson, 
4  Notes  of  Cas.  643 ;  Leech  v.  Bates, 
6  Notes  of  Cas.  704;  Faulds  v. 
Jackson,  6  Notes  of  Cas.  Supp.  1  ; 
Burgoyne  v.  Shoiuler,  1  Eob.  12; 
Bvsanquet  v.  Bosanquet,  2  Eob.  577; 
Lloyd  V.  Boherts,  12  Moo.  P.  C. 
158 ;  Gwillim  v.  GiviUim,  3  Sw.  & 
Tr.  200;  Vinnicomhe  v.  Butler,  3 
Sw.  &  Tr.  580;  Beckett  v.  Iloive, 
L.  R.  2  P.  &  D.  1 ;  Inglesant  y. 
Inglesant,  L.  E.  3  P.  &  D.  172; 
Daintree  v.  FasuJo,  13  P.  D.  67, 
102.  It  is  not  necessary  that  a  tes- 
tator should  state  to  the  witnesses 
that  it  is  his  signature :  the  pro- 
duction of  a  "Will  by  a  testator,  it 


having  his  name  upon  it,  and  a 
request  to  the  witnesses  to  attest 
it,  would  be  a  sufficient  acknow- 
ledgment of  the  signature  under 
the  statute  :  Ilott  v.  Genge,  3  Curt. 
172,  175,  per  Sir  H.  Jenner  Fust. 
See  also  Blake  v.  Knight,  ib.  563, 
564 ;  In  the  goods  of  Thomson,  4 
Notes  of  Cas.  643 ;  Leech  v.  Bates, 
6  Notes  of  Cas.  704,  by  Sir  H. 
Jenner  Fust.  The  like  was  held 
where  the  testator  had  intimated 
to  the  same  effect  by  gestures  :  In 
the  goods  of  Davies,  2  Eobert.  337. 
The  request  of  another  person  in 
the  presence  of  the  testator  may  be 
equivalent  to  a  request  by  the  tes- 
tator himself  :  Faidds  v.  Jackso7i,  6 
Notes  of  Cas.  Suppl.  1 ;  Re  Jones, 
Dea.  &  Sw.  3 ;  Inglesant  v.  Ingle- 
sant, L.  E.  3  P.  &  D.  172. 

(o)  In  the  following  cases  there 
was  held  to  be  no  sufficient  ac- 
knowledgment: Ilott  V.  Genge,  3 
Curt.  160  (affirmed  in  Privy 
Council,  4  Moo.  P.  C.  265) ;  Hud- 
son V.  Parker,  1  Eob.  14 ;  In  the 
goods  of  Summers,  2  Eob.  295 ; 
Croft  V.  Croft,  4  Sw.  &  Tr.  10 ;  In 
the  goods  of  Swinford,  L.  E.  1  P.  & 
D.  630;  Pearson  v.  Pearson,  L.  E. 
2  P.  &  D.  451  ;  Morritt  v.  Douglas, 
L.  E.  3  P.  &  D.  1  ;  Fischer  v.  Pop- 
liam,  L.  E.  3  P.  »&  D.  246 ;  Blake  v. 
Blake,  7  P.  D.  102.  It  is  not  suffi- 
cient merely  to  produce  the  paper 
to  the  witnesses  where  it  does  not 
appear  that  the  signature  of  the 
testator  was  affixed  to  it  at  the 
time:  Ilott  v.  Genge,  3  Cui't.  160, 
181,  per  Sir  H.  Jenner  Fust ;  In  the 
goods  of  Asliton,  5  Notes  of  Cas. 
548. 
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his  signature  on  a  paper  wliicli  appeared  to  them  to  be  a  blank : 
They  saw  no  writing  whatever  on  it,  and  the  signature  they 
witnessed  was  on  the  fourth  side  of  a  sheet  of  paper  folded  in 
the  middle  :  On  the  first  side  of  that  sheet,  when  the  paper 
was  produced  for  probate,  there  appeared  to  be  a  codicil ;  but 
there  was  no  evidence  that  anything  was  written  on  the  paper 
before  the  signatures  were  put  there :  And  on  that  ground,  the 
learned  judge,  after  consideration,  refused  to  admit  the  paper 
to  probate  (/;). 

It  may  here  be  observed,  that  the  Wills  Act  further  enacts,  by 
sect.  13,  "  that  every  will  executed  in  manner  hereinbefore  men- 
tioned shall  be  valid  without  any  other  publication  thereof." 
And  it  has  been  said  (^),  that  the  result  of  this  enactment 
is,  that  the  testator  need  not  inform  the  witnesses  of  the 
natm'e  of  the  instrument  they  are  attesting,  and  that  even  if 
he  deceives  them  and  leads  them  to  believe  that  it  is  a  deed, 
and  not  a  Will,  the  execution  is  good  notwithstanding. 

Again,  in  the  construction  of  the  Statute  of  Frauds,  it  was  the  attestation 
held   that   the  Act  did  not  require  that  the  witnesses  should  ^e^esuuOT 
subscribe  in  the  presence  of  each  other,  but  that  they  might  has  signed  or 
attest  the  execution  separately,  at  different  times  (r).     But  the  his  signatiire 
Wills  Act  makes  it  necessary  that  both  the  witnesses  to  the  *°.  ^°^^  *^® 

TTT.  •  .  .      Witnesses 

Will  shall  be  present,  at  the  same  time,  when  the  signature  is  being-  present 
made  or  acknowledged  by  the  testator.     And  they  must  attest  ^ime"-^  ^^^^ 

{p)  In  the  goods  of  Hammond,  3  was   on  the  "Will  at  the  time   of 

Sw.  &  Tr.  90.     It  will  be  seen  from  attestation  :  In  the  goods  of  Huck- 

the  cases  cited  above  that  evidence  rah,  ubisup.;  In  the  goods  of  Pearn, 

is  admissible  as  to  whether  the  sig-  uhi  sup.;   Wright  v.  Rogers,  L.  E.  1 

nature  of  the  testator  was  on  the  P.  &  D.  678  ;  Woodhouse  v.  Balfour, 

Will   at  the    time   of    attestation.  13  P.  D.  2.     See  fui'ther  on  this 

But  sometimes  it  happens  that  no  point,  Smith  v.  Smith,  L.  E.  1  P.  »& 

direct  evidence  is  forthcoming.     In  D.    143.     But  the  existence  of  an 

such  cases  the  Court  is  at  liberty  attestation  clause  is  not  conclusive : 

to  judge  from  the  circumstances  of  In  the  goods  of  Swinford,  L.  E.  1 

the  case  whether  it  was  probable  P.  &  D.  630  ;    Croft  v.  Croft,  4  Sw. 

that  the  name  of  the  testator  was  on  &  Tr.  10 ;  Fischer  v.  Popham,  L.  E. 

the  Will  at  the  time  of  attestation  :  3  P.  &  D.  246. 

In  the  goods  of  HucJcvaJe,  L.  E.  1  P.  (q)  Sugden's  Essay,  p.  140,  citing 

&  D.  375  ;  In  the  goods  of  Pearn,  1  Trimmer  v.  Jackson,  4  Burn,  E.  L. 

P.  D.  70.    The  fact  that  there  is  an  130;   British  3Iuseum  y.    White,  3 

attestation  clause  in  the  proper  form  Moo.  &  P.  689. 
would  seem  itself  to  be  some  evi-  (r)  Ellis  v.  Smith,   1  Ves.  Jun. 

dence  that  the  name  of  the  testator  12. 

f2 
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and  they  must  in  tlie  presence  of  the  testator,  thouqli  not  of  each  other  in).    And 

attest  m  the       .,  ,  5  ./  ,'  \  1 

presence  of       it  appears  to   be   now   fully  establisliod  that  the  Act  is  not 
tiloiS'notof  ^o^plie^^  \^A'(\\,  unless  loth  ui'tnesses  shall  attest  and  subscribe 
cacli  other :      after  the  testator's  signatui'e  shall  have  been  made  or  acknow- 
ledged to  them  when  hoth  are  actually  present   at  the  same 
time  (/) .     And  if  one  of  the  witnesses  has  subscribed  before  the 
testator  signs  or  acknowledges  his  signature  in  the  presence  of 
both,  and  the  other  witness  alone  then  subscribes  in  the  presence 
of  tlie  former  witness  and  the  testator,  this  is  not  sufficient,  even 
though  the  former  witness   then   expressly  acknowledges   the 
signature  which  he  has  previously  made  :  For  the  Act  says  that 
the  testator  may  achnoicledge  his  signatui'e ;  but  does  not  say 
that  the  witnesses  may  acknowledge  their  subscriptions.     Thus, 
in  Moore  v.  King  (»),  a  testator  signed  a  codicil  in  the  presence 
of  a  witness  (his  sister)  who,  at  his  desii-e,  attested  and  sub- 
scribed it :  On  a  subsequent  day,  when  the  sister  and  another 
person  were  present,  he  desired  her  to  bring  him  the  codicil,  and 
requested  the  other  person  present  to  attest  and  subscribe  it, 
saying  in   the    presence  of  both   parties  and  pointing  to   his 
signatm-e,  "  This  is  a  codicil  signed  by  myself  and  by  my  sister, 
as  you  see  ;  you  will  oblige  me,  if  you  will  add  yoiu'  signature, 
two  witnesses  being  necessary  "  :  That  party  then  subscribed  in 
the  presence  of  the  testator  and  his  sister,  the  latter,  who  was 
standing  by  him,  pointing  to  her  signature  and  sai/ing,  "  There  is 
my  signature;  you  had  better  place  yours  underneath  "  :  She  did 
not,  however,  re-subscribe  :  And  it  was  held  by  Sii'  H.  Jenner 
Fust,  that  the  instrument  was  not  sufficiently  attested  under  the 
new  statute, 
what  is  to  be        It  will  be  observed  that  the  provision  of  the  Statute  of  Frauds, 
the  presence     requiring  that  the  witnesses  shall  attest  and  subscribe  in  the 

(s)  Cooper  v.  Bockeit,  3  Cvirt.  659,  P.  0.  419.  See  also  In  the  goods  of 
per  Sir  H.  Jenner  Fust;  Faulds  v.  AUen,  2  Curt.  331 ;  In  the  goods  of 
Jackson,  6  Notes  of  Cas.  Suppl.  1  ;  Olding,  ib.  865 ;  In  the  goods  of 
In  the  goods  of  Webb,  Dea.  &  Sw.  1  ;  Sim7noHds,  3  Curt.  79  ;  In  the  goods 
In  the  goods  of  Sullivan,  3  L.  E.  Ir.  of  Byrd,  ib.  117  ;  Pennant  v.  Kings- 
299;  JSrfntfnv. /SA;^■rro^t^  [1902]P.  at  cote,  ib.  643,  647;  Ilindmarsh  v. 
p.  5.  Tn  Casement  V.Fulton,  o '^00.  Charlton,  8  H.  of  L.  160;  Wyatt 
P.  C.  0.  130,  the  same  Court  held  v.  Berrg,  [1893]  P.  5;  Broivn  v. 
(without  adverting  to  their  pre-  Skirroiv,  [1902]  P.  3,  7.  The 
vious  decision)  that  the  witnesses  words  of  the  Act  are,  such  wit- 
must  attest  in  the  presence  of  each  nesses  "  sJ}((ll  attest  and  shall  sub- 
other.  This  case,  however,  has  not  scribe  the  ^YiU  in  the  presence  of 
been  followed.  the  testator"  :  3  Curt.  660,  per  Sir 

{t)  Moore  v.  King,  3  Cm't.  243 ;  H.  Jenner  Fust. 
Coo2^er  y.  BocMt,  ib.  648 ;  4  Moo.  (?f)  3  Curt.  243. 
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presence  of  tJie  fcsfahr,  is  coutinued  in  the  Statute  of  Victoria,  "*  ^^^ 

testator ; 
and  as  the  language  in  both  the  Acts  is  the  same  in  tliis  respect, 

it  should  seem  that  the  decisions  which  have  taken  place  as  to 
the  former  will  govern  the  construction  of  the  latter.  The 
result  of  them  is,  that  it  is  not  requisite  that  the  testator  should 
actually  see  the  witnesses  sign,  but  that  it  is  sufficient  if  he 
might  have  seen  them  if  he  chose  to  look  (.r).  Thus  where  a 
Will  was  executed  by  the  testatrix  in  her  carriage  and  the 
witnesses  subscribed  in  the  attorney's  ofSce,  op»posite  to  the 
window  of  which  the  carriage  was,  so  that  she  might  have  seen 
them  through  the  wdndow  while  subscribing,  it  was  held  that 
the  statute  was  satisfied  (i/).  But  where  the  witnesses  signed  in 
an  adjoining  room  to  that  in  which  the  testator  was,  and  the 
door  between  them  was  open,  but  he  w^as  not  in  such  position 
that  he  could  see  them,  it  was  held  that  the  attestation  was 
ill  {z).  In  a  case  in  the  Prerogative  Court  {a),  where  the 
question  arose  on  a  Will  made  after  the  Wills  Act  came  into 
operation,  the  witnesses  had  attested  in  the  room  where  testator 
was  lying  in  bed  wdth  the  bed-curtains  closed  around  him, 
so  that  he  could  not,  for  that  reason,  have  seen  the  witnesses 
while  they  were  subscribing ;  Sir  H.  Jenner  Fust  was  of  opinion 
that  where  a  paper  is  executed  by  the  deceased  in  the  same 
room  where  the  witnesses  are,  who  attest  it  in  the  same  room 
where  the  testator  was  at  the  time,  they  do  attest  it  in  the 
presence  of  the  testator,  though  he  may  not  actually  see  them 
sign :  The  Will  was  accordingly  admitted  to  probate.  But  in 
a  subsequent  case  in  the  same  Court  [h),  where  the  testatrix  lay 
with  the  curtain  closed,  and  her  back  to  the  attesting  witnesses 
when  they  subscribed,  and  it  appeared  that  she  could  not  by 
possibility  have  seen  them  do  so,  even  if  the  curtains  had  not 
been  closed,  by  reason  of  her  inability,  from  her  state  of  weak- 
ness, to  have  turned  herseK  in  her  bed  into  a  position  in  which 
she  could  have  seen  them  sign,  the  same  judge  held  that  the 
statute  was  not  complied  with,  and  he  distinguished  the  case 

(x)  Shij-es   V.    Glascock,   2    Salk.  Wills  Act,  In  the  goods  of  Newman, 

088  ;   Day  v.   Smith,  3  Salk.  395 ;  1  Curt.  914 ;  In  the  goods  of  Ellis, 

Toddy.    Winchelsea,    M,    &   Malk.  2  Cnvt.  395;  In  the  goods  of  Cohnan, 

12.  3   Cui-t.   118;    Jenner  v.  Ffinch,  5 

(^)  Casson  v.  Dade,  1  Bro.  0.  0.  P.  D.  106. 

99.  (a)  Newton   y.    Clarke,    2    Curt. 

(z)  Doe  v.  Manifold,  1  M.  &  S.  320. 

249 ;     Winchelsea    v.    Wauchope,    3  (&)  Trile  v.    Trile,    7   Notes   of 

Euss.  441.     Held,  accord,  since  the  Cas.  132;  S.  C,  1  Eobei-t,  775. 


69 


70 


Of  Ihe  Form,  S^-c.  o/malc/'m/  a  Will.     [Pt.  i.  Bk.  ll. 


no  form  of 
attestation 
necessary : 


the  witnesses 
may  subscribe 
by  mark : 


from  the  former  one  where  the  testator  could  have  seen  but  that 
the  curtains  Avere  closed  ;  And  the  learned  judge  added  that  in 
the  present  case  there  would  have  heen  no  dillerence,  in  principle, 
if  the  witnesses  had  signed  the  Will  down-stairs.  Sir  John 
Dodson  held  that  where  the  subscription  of  the  witnesses  takes 
place  in  a  different  room  from  that  in  which  the  testator  is,  he 
must  be  proved  to  have  been  in  a  position  whence  he  could  have 
seen  the  witnesses  as  they  subscribed  tlieir  names  (r). 

Though  the  testator  was  blind,  yet  it  must  be  shown  that  ho 
could  have  seen  the  witnesses '  sign,  had  he  had  his  eye- 
sight (d). 

The  Wills  Act  provides  (c)  that  "  no  form  of  attestation  shall 
be  necessary."  It  is,  therefore,  sufficient  if  the  witnesses,  with- 
out any  attestation  clause  of  any  description,  merely  subscribe 
their  names  (/).  But  it  must  be  observed,  that  unless  there  is 
an  attestation  clause,  reciting  that  the  formalities  prescribed  by 
the  Act  have  been  complied  with,  the  executor  cannot  obtain 
probate  in  the  usual  way  on  his  own  oath  alone ;  but  must  pro- 
duce an  affidavit  from  one  of  the  attesting  witnesses,  or  some 
other  satisfactory  evidence  showing  that  the  solemnities  have 
been  performed  as  required  by  the  statute  (//) . 

The  decisions  (h)  on  the  construction  of  the  Statute  of  Frauds 
appear  to  make  it  clear  that  in  the  case  of  the  witnesses,  as  well 
as  of  the  testator  (/),  a  subscription  by  mark  is  sufficient,  not- 
withstanding the  witness  be  able  to  write.  And  these  decisions 
have  been  followed,  in  the  Ecclesiastical  Court,  in  the  con- 


(c)  Norton  v.  Basset,  Dea.  &  Sw. 
259.  In  the  goods  of  Trinmel,  11 
Jiuist,  N.  S.  248,  249,  Sir  J.  P. 
Wilde  laid  it  down  tliat  tlie  true 
test  is,  whether  the  testator  might 
have  seen,  not  whether  he  did  see 
the  witnesses  sign  their  names. 
The  testator  must,  it  would  seem, 
he  conscious  of  the  presence  of  the 
attesting  witnesses  :  Right  v.  Price, 
Doug.  241 ;  In  the  goods  of  KellicJc, 
3  Sw.  &  Tr.  578 ;  Jenner  v.  Ffinch, 
5  P.  D.  106.  See  Carter  v.  Beaton, 
85  L.  T.  E.  76 ;  Brown  v.  Sldrroio, 
[1902]  P.  3. 

(d)  In  the  goods  of  Piercy,  1 
Ptobert.  278. 

(f)  Sect.  9. 


(/)  Bryan  v.  White,  2  Eohert. 
315.  An  attestation  clause  forms 
no  part  of  a  [Will  or]  codicil  even 
when  written  by  the  testator,  and, 
therefore,  a  recital  by  mistake  in 
an  attestation  clause  to  a  codicil 
that  a  former  codicil  was  cancelled 
does  not  revoke  that  codicil :  Li  the 
goods  of  Atkinson,  8  P.  D.  165. 

(V)  See  post,  Pt.  I.  Bk.  iv.  Ch.  ii. 
§  III.  p.  238:  and  see  the  Eules  of 
1862  &  1871  (non-contentious), 
Nos.  4,  5,  6  and  7. 

{ll)  Harrison  v.  Harrison,  8  Yes. 
185;  Addy  v.  Orix,  ih,  504. 

(/)  See  Baker  v.  Dening,  8  A.  & 
E.  94,  ante,  p.  54. 
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struction  of  the  Wills  Act  (/.■).  So  wliere  a  "Will  was  attested  or  with  a 
by  one  witness  in  his  own  handwriting,  and  he  also  held  and  °^'  *^ 
guided  the  hand  of  a  second  witness,  who  could  not  write  or 
read,  and  in  this  way  the  second  witness's  name  was  written  as 
attesting  witness,  the  testator  having  desired  the  two  to  attest ; 
this  was  held  a  sufficient  attestation  under  the  Wills  Act  (/). 
But  an  attestation  by  sealing  will  not  satisfy  the  statute  {m). 

It  has  been  decided  several  times  that,  in  the  case  of  a  witness, 
an  acknowledgment  by  him  of  his  previously  subscribed  signa- 
ture is  not  a  sufficient  compliance  with  this  Act  [n).  Accord- 
ingly where  an  attesting  witness  to  a  Will,  on  the  re-execution 
thereof  by  the  testator,  merely  traced  over  his  previous  signatm'e 
with  a  dry  pen,  Sir  H.  Jenner  Fust  held  that  this  amounted  to 
no  more  than  to  an  acknowledgment  of  the  signature,  which  had 
been  held  not  to  be  a  sufficient  compliance  with  the  statute, 
inasmuch  as  it  requires  the  witness  to  subscribe  the  Will  (o). 


but  not  Ly 
seal: 

acknow- 
ledgment of 
sig-natiu'o  not 
sufficient : 


(/v-)  1)1  the  goods  of  Ashinore,  3 
Curt.  Y56 ;  In  the  goods  of  Amiss,  2 
Eobert.  116;  S.  C,  7  Notes  of  Cas. 
274.  See  also  Hindmarsh  v.  Charl- 
ton, 8  H.  of  L.  160.  The  itritials  of 
tlie  witnesses  may  constitute  a  suf- 
ficient subscription  and  attestation, 
if  made  by  tbem  for  their  signa- 
tiu'es  as  attesting  the  execution : 
In  the  goods  of  Christian,  2  Eobert. 
110.  So  also  the  initials  of  a  testa- 
tor and  the  attesting  witnesses  in 
the  margin  of  the  Will  opposite 
interlineations  are  sufficient  to  ren- 
der the  interlineations  valid  under 
sect.  21  of  the  Wills  Act :  Li  the 
goods  ofBIewitt,  5  P.  D.  116;  though 
the  initials  of  the  witnesses  in  the 
margin,  if  merely  placed  to  attest 
the  alteration,  will  not  serve  as  an 
attestation  to  the  Will  itself :  In  the 
goods  of  Martin,  1  Eobert.  712. 

(/)  Harrison  v.  Elvin,  3  Q.  B. 
117  ;  In  the  goods  of  Frith,  1  Sw. 
&  Tr.  8;  Lewis  v.  Leivis,  2  Sw. 
&  Tr.  153.  But  the  one  witness 
cannot  subscribe  for  the  other :  In 
the  goods  of  White,  2  Notes  of  Cas. 
461;  In  the  goods  of  Leverington, 
11    P.    D.    80.      The  desire    that 


another  should  sign  for  a  witness 
cannot  be  construed  to  be  a  sub- 
scription by  that  witness,  even 
though  he  cannot  write ;  for  he 
might  make  his  mark :  In  the  goods 
of  Cope,  2  Eobert.  335.  So  in  a 
case  where  the  two  attesting  wit- 
nesses, who  wefe  able  to  write, 
held  the  top  of  the  jDon  whilst 
another  person  (the  drawer  of  the 
Will)  wrote  their  names,  Sir  H.  J. 
Fust  rejected  the  motion  for  pro- 
bate, and  observed,  that  where  a 
person's  hand  is  guided,  the  act  is 
his  own,  but  that  here  another 
person  signed  the  names  of  the 
witnesses  :  In  the  goods  of  Kilcher, 
6  Notes  of  Cas.  15. 

[m)  In  the  goods  of  Byrd,  3  Curt. 
117. 

(»)  Moore  v.  King,  3  Curt.  253. 

(o)  PJayne  v.  Scriven,  1  Eobert. 
772;  In  the  goods  of  Maddock, 
L.  E.  3  P.  &  D.  169.  Where  the 
deceased  executed  his  will  in  the 
presence  of  two  witnesses,  one  of 
whom  also  made  his  mark  in 
attestation  of  the  signature  of  the 
deceased,  and  the  second  witness 
then    wrote    the    names    of    the 
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thoro  rmist  bo 
cither  tlio 
iiiune  uf  tlio 
witness  or 
a  mark 
iiiti'iidiu'j:  to 
represent  it : 


in  what  part 
of  the  Will 
they  must 
subscribe : 


And  it  is  now  settled  by  tlio  decision  of  tlio  House  of  Lords  {p), 
tliat  to  make  a  valid  subscription  and  attestation  there  must  be 
either  the  name  of  tlie  witness,  or  some  mark  intended  to  repre- 
sent it  {q).  It  was  further  held  in  that  case  that  a  correction  of 
an  error  in  the  previous  writing  of  his  name,  or  his  acknow- 
ledgment of  it,  or  the  adding  a  date  to  it,  will  not  be  sufficient 
for  this  pm'poso  (r). 

The  Act,  though  it  requires  tliat  the  testator  shall  sign  the 
"Will  at  the  foot  or  end  of  it,  is  silent  as  to  the  part  of  the 
instrument  where  the  witnesses  shall  subscribe.  It  was  said  by 
Dolbon,  J.,  in  Lea  v.  Lihh  (.s),  with  reference  to  the  Statute  of 
Frauds,  that  if  a  Will  is  written  on  different  sheets  of  paper,  and 
each  of  the  three  witnesses  subscribe  on  a  different  sheet,  it  is  a 
good  subscription  within  that  statute.  If  this  be  good  law,  it 
should  seem  to  be  equally  applicable  to  the  Statute  of  Victoria. 
And  it  has  been  held,  accordingly,  in  several  cases  in  the  Eccle- 
siastical Court,  that  it  matters  not,  under  that  statute,  in  what 
part  of  the  Will  the  attesting  witnesses  sign  their  names ; 
provided  it  appears  that  the  signatures  were  meant  to  attest  the 
requisite  signature  of  the  testator  {t) .     The  same  question  was 

deceased  and  the  witness  opposite      L.  E.  3  P.  &  D.  169.     But  where 


theii'  respective  marks,  and  also  the 
word  "witness,"  but  did  not  sub- 
scribe his  own  name,  the  Court 
held  that  he  did  not  by  any  word 
he  wrote  attest  the  signature  of  the 
deceased,  and  that  the  execution 
was  invalid:  In  the  goods  of  Eynon, 
L.  E.  3  P.  &  D.  92. 

[p)  Hindmarsh  v.  Cliarlton,  8  H. 
of  L.  160 ;  aflBrming  the  decision  of 
Sir  0.  Cresswell,  1  Sw.  &  Tr.  433. 

{q)  A  witness  need  not  sign  his 
own  name  if  the  name  actually 
subscribed  be  intended  to  represent 
his  name  :  Re  Oliver,  2  Eccl.  &  Adm. 
57.  But  a  Will  signed  by  the  de- 
ceased in  the  presence  of  two  per- 
sons, one  of  whom  subscribed  it 
with  his  own  name,  and  the  other 
with  the  name  of  her  husband,  was 
refused  probate :  In  the  goods  of 
Leverington,  11  P.  D.  80.  The  sign- 
ing of  a  Christian  name  if  not  in- 
tended as  a  perfect  signature  is  not 
sufficient :  In  the  goods  of  Maddock, 


the  witness  subscribed  "  Servant  to 
Mrs.  Sperling,"  but  without  any 
name,  this  was  held  a  sufficient 
attestation  :  In  the  goods  of  Sperling, 
3  Sw.  &  Tr.  272.  See  further  as  to 
what  is  a  sufficient  attestation, 
Griffiths  V.  Griffiths,  L.  E.  2  P.  & 
D.  300. 

(r)  And  in  a  case  where  an  attest- 
ing witness  to  a  Will  which  had 
once  been  duly  executed,  attested 
a  second  execution  of  the  same  Will 
by  no  other  act  than  by  writing  the 
word  "Bristol"  (the  name  of  the 
city),  at  the  end  of  her  name  and 
the  name  of  the  street  in  which  she 
dwelt  (which  she  had  written  when 
she  attested  the  former  execution), 
it  was  held  by  Sir  H.  Jenner  Fust 
that  the  latter  attestation  was  in- 
sufficient :  In  the  goods  of  Trevanion, 
2  Eobert.  311. 

(s)  Carth.  37. 

{t)  In  the  goods  of  Davis,  3  Curt. 
748 ;    In  the  goods  of  Chamney,  1 
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decided,  after  full  consideration,  by  tlie  Court  of  Queen's 
Bench,  in  the  case  of  Bohcrf.s  v.  Phillips  [h],  upon  the  language 
of  the  Statute  of  Frauds,  which  requires  that  a  Will  of  lands 
shall  be  "  attested  and  subscribed "  by  the  witnesses :  It  was 
thereupon  contended,  that  the  primary  meaning  of  the  word 
*'  subscribed "  is  irrilfen  under,  and  that  it  must  here  mean 
written  loider  the  eonelndin(j  n-ords  of  the  Will,  and  signature  of 
the  testator,  and  so  preventing  any  spurious  additions  after  the 
execution :  But  the  Court  held  that  the  word  "  subscribed " 
might  well  be  understood  as  merely  denoting  a  signing  of  the 
name  without  any  reference  to  the  part  of  the  paper  on  which 
the  name  is  to  be  written ;  and  that  the  requisition  as  to  the 
Will  being  subscribed  by  the  witnesses  was  complied  with, 
where  the  witnesses,  who  saw  it  executed  by  the  testator,  imme- 
diately signed  their  names  on  any  part  of  it  at  his  request  with 
the  intention  of  attesting  it. — This  decision  is  plainly  applicable 
to  the  construction  of  the  word  "  subscribe  "  in  the  Wills  Act. 

No  provision  is  contained  in  the  Act  as  to  Wills  written  on  attestation  of 
several  sheets.      And,  therefore,  in  this  respect  also,  the  de-  ^  "^"^  written 

On.  SGvcrtil 

cisions  on  the  construction  of  the  Statute  of  Frauds  appear  to  sheets : 
be  authorities :  And,  they  have  established  that  if  a  Will  be 
written  on  several  or  even  separate  sheets,  and  the  last  alone 
be  attested,  the  whole  Will  is  well  executed,  provided  the  whole 
be  in  the  room,  and  although  a  part  may  not  have  been  seen  by 
the  witnesses ;  and  that  it  is  a  question  for  a  jury  whether  all 
the  papers  constituting  the  Will  were  in  the  room  ;  and  further, 
that  the  presumption  is  in  the  affirmative  {x) .    But  where  a  Will 

Eobert.  757.    But  where  there  were  was  followed  in  the  case  of  In  the 

two   testamentary   instruments,    it  goods   of  Streatliy,  [1891]  P.    172, 

was  held  not  sufficient  for  the  wit-  where  the  attesting  witnesses  to  a 

nesses  to  subscribe  their  names  at  Will  signed  their    names    in    the 

the  end  of  the  first  of  them  alone,  margin    of    the    first    and  second 

notwithstanding    they    were    both  sheets  opjoosite  to  certain  amend- 

writtcu  on  the  same  sheet  of  paper :  ments. 

In  the  goods  of  Taylor,  2  Eobert.  411.  (a;)  Bond  v.  SeaiveU,  3  Burr.  1773 ; 

And  where  an  intended  Will  was  Gregory  v.  The  Queen's  Proctor,  4 

written  in   duplicate,  one  copy  of  Notes  of  Cas.  620,  639 ;  Marsh  v. 

which  was  signed  only  by  the  tes-  Marsh,   1   Sw.  &  Tr.   528  ;    In  the 

tator,  and  the  other  only  by  the  goods  of  Fuller,  [1892]  P.  377.     In 

attesting  witnesses,  it  was  held  that  cases  where  the  attestation  is  not  on 

neither  paper  was  entitled  to  pro-  the  same  sheet  of  paper  as  the  sig- 

bate :  In  the  goods  of  Hatton,  6  P.  D.  natiu'e  of  the  testator  the  attestation 

204.  must  be  on  a  paper  physically  con- 

{u)  4   E.    &   B.  450.     This   case  nected  with  that  sheet :  In  the  goods 
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was  signed  by  tlio  testator  and  also  by  two  witnesses  in  the 
niarfjin  of  tlie  first  four  sheets,  but  in  tlio  fiftli  and  last  slieet 
tlie  signature  of  tlie  testator  alone  appeared,  probate  of  tlio  Will 
was  refused,  tlie  Com-t  (Sir  J.  Dodson)  being  of  opinion  tliat 
tlie  signatures  on  tlio  earlier  sheets  were  intended  merely  to  guard 
against  other  sheets  being  interpolated,  and  there  being  nothing 
to  show  that  the  signatures  in  the  margin  were  intended  to 
attest  that  signature  of  the  testator  which  alone  would  give 
effect  to  the  paper  as  a  Will  {jj). 

Again,  the  authorities  with  respect  to  the  Statute  of  Frauds 
appear  to  apply  to  the  Wills  Act,  upon  the  question,  whether 
an  unattested  Will  or  other  paper  may  be  rendered  valid  as  a 
testamentary  disposition,  by  being  referred  to  and  adopted  by 
become  a  part  ^  Will  or  codicil  properly  attested.  Those  authorities  have 
0*  it-  established,  that  if  the  testator,  in  a  Will  or  codicil  or  other 

testamentary  paper  duly  executed,  refers  to  an  existing  un- 
attested Will  or  other  paper,  the  instrument  so  referred  to 
becomes  part   of  the   Will  (;:).      But  the  reference  must  be 


iu  what  cases 

unattested 

papers 

1 efcrred  to 

by  a  Will  or 

codicil  duly 


of  Braddock,  1  P.  D.  433.  At  all 
events,  this  must  be  so  where  the 
paper,  which  has  not  on  it  the  attes- 
tation, is  a  codicil  or  other  tes- 
tamentary document  complete  in 
itself :  In  the  goods  of  Fearse,  L.  E. 
1  P.  &  D.  382  ;  In  the  goods  of 
Hatton,  6  P.  D.  204. 

(y)  Eweny.  FranHin,  Dea.  &  Sw. 
7.  See  accord.  Phipps  v.  HaJe, 
L.  E.  3  P.  &  D.  166. 

(z)  Ilabergham  v.  Vincent,  2  Ves. 
228  ;  Utterton  v.  Bobins,  1  A.  &  E. 
423  ;  Doe  v.  Evans,  1  Cr.  &  M.  42. 
The  intention  to  incorporate  must 
he  clear,  and  the  document,  it  would 
seem,  should  be  of  a  testamentary 
character  :  In  the  goods  of  Huh- 
hard,  L.  E.  1  P.  &  D.  53  ;  but 
comp.  Bizzey  v.  Flight,  3  C.  D.  269. 
Where  a  Will  (dated  in  1841)  re- 
voking all  former  Wills  referred  to 
a  clause  in  a  former  Will,  Sir  H. 
Jenner  Fust  refused  to  grant  pro- 
bate of  so  much  of  the  former 
Will  as  was  necessary  to  explain 
the  latter  Will  :    In   the  goods   of 


Sinclair,  3  Curt.  746.  However, 
where  a  Will  expressly  annulling 
all  former  Wills  nevertheless  re- 
ferred to  a  prior  Will  put  up  in 
the  same  box  with  the  present, 
"  that  iu  so  far  as  any  of  the 
13rovisions  therein  contained  may 
be  applicable  to  existing  circum- 
stances at  the  time  of  my  death, 
they  may  be  carried  into  effect, 
and  I  recommend  them  accord- 
ingly with  this  view  to  the  con- 
sideration of  my  executors,"  the 
same  learned  judge  held  that  pro- 
bate must  be  taken  of  the  two 
papers  as  together  containing  the 
Will  :  In  tlie  goods  of  Duff,  4 
Notes  of  Cas.  274.  See  also  In 
the  goods  of  Bangham,  1  P.  D.  429. 
The  principles  and  practice,  as  to 
incorporating,  in  tlie  j^rohute  of 
Wills,  papers  sufficiently  referred 
to  by  such  Wills,  but  not  per  se 
testamentary,  are  fully  discussed 
and  explained  in  the  judgment 
of  Dr.  Lushington,  in  Sheldon  v. 
Sheldon,   1   Eobert.   81  ;    Bizzetj  v. 
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distinct,  so  as,  with  the  assistance  of  parol  evidence  when 
necessary  and  properly  admissible,  to  exclude  the  possibility  of 
mistake  {a) ;  and  the  paper  referred  to  must  be  already  written  {b) . 


Fliyhf,  3  C.  D.  269;  In  the  goods 
of  Howden,  43  L.  J.  P.  &  M. 
26.  In  theory  the  incorporated 
document  should  always  be  in- 
cluded in  the  jirobate,  but  in  prac- 
tice the  Court  docs  not  always 
insist  on  this,  notably  where  the 
paper  referred  to  is  in  the  hands 
of  another  party  who  will  not  part 
with  it,  and  the  Court  has  no 
power  to  order  its  production  :  In 
the  goods  of  Battersbee,  2  Eob.  439  ; 
In  the  goods  of  Sibthorp,  L.  E.  1 
r.  &  D.  106;  or  where  the  docu- 
ment is  bulky  :  In  the  goods  of 
Lansdowne,  3  Sw.  &  Tr.  194 ;  In 
the  goods  of  Duiidas,  32  L.  J. 
P.  &  M.  165  ;  nor  does  it  insist 
on  including  the  whole  where  part 
only  is  material :  In  the  goods  of 
Limerick,  2  Eob.  313.  As  to  the 
incorporation  of  foreign  Wills,  see 
In  the  goods  of  Hoiuden,  43  L.  J. 
P.  &  M.  26  ;  In  the  goods  of  Astor, 
1  P.  D.  150.  See  also  In  the  goods 
ofMarchant,  [1893]  P.  254. 

(«)  Where  a  Will  refers  to  a 
paper,  such  paper  cannot  be  in- 
corporated with  the  Will  unless  it 
be  clearly  identified  with  the  de- 
scription of  it  given  in  the  Will, 
and  be  shown  to  have  been  in 
existence  at  the  time  the  AVill 
was  executed.  Both  these  matters 
must  be  established,  and  though 
there  may  be  no  doubt  about  the 
former,  unless  the  latter  also  is 
proved  there  can  be  no  incori^oration 
of  the  jjaper  with  the  Will :  Singleton 
.  V.  Tomlinson,  3  App.  Cas.  404 ;  In  the 
goods  of  Kehoe,  13  L.  E.  Ir.  1 3,  Prob. 
And  see  post,  p.  154.  The  follow- 
ing are  some  of  the  princij^al  cases 
on  the  sufficiency  of  the  proof  of 
identity :  Smart  v.  Pritjean,  6  Ves. 
565 ;  Dillon  v.  Harris,  4  BHgh,  N.  S. 


321 ;  //(  the  goods  of  Smith,  2  Cui't. 
796  ;  In  the  goods  of  Greaves,  1 
Sw.  &  Tr.  250;  In  the  goods  of 
Ahnosnino,  1  Sw.  &  Tr.  508;  In 
the  goods  of  Drummond,  2  Sw.  & 
Tr.  8;  In  the  goods  of  Allnutt,  3 
Sw.  &  Tr.  167;  In  the  goods  of 
Brewis,  3  Sw.  &  Tr.  473;  Diclcin- 
son  V.  Stidolph,  11  C.  B.  N.  S. 
341 ;  In  the  goods  of  Luke,  34  L.  J. 
P.  &  M.  105;  Van  Straubenzec  v. 
Monck,  3  Sw.  &  Tr.  6  ;  In  the 
goods  of  Sunderland,  L.  E.  1  P.  & 
D.  198  ;  It  the  goods  of  Lady 
Truro,  ib.  201  ;  In  the  goods  of 
Watkins,  ib.  19  ;  In  the  goods  of 
Dulloio,  ib.  189;  In  the  goods  of 
Gill,  L.  E.  2  P.  &  D,  6;  In  the 
goods  of  Mercer,  ib.  91  ;  In  the  goods 
of  Heathcote,  6  P.  D.  30 ;  In  the 
goods  of  Daniell,  8  ib.  14 ;  In  the 
goods  of  Garnett,  [1894]  P.  90  ; 
Eyre  v.  Etjre,  [1903]  P.  131. 

{b)  The  following  are  some  of  the 
cases  as  to  the  necessity  of  the  in- 
corporated paper  being  already  in 
existence:  Wilkinson  v.  Adam,  1 
Ves.  &  B.  445 ;  Utterton  v.  Eohins, 
1  A.  &  E.  423 ;  In  the  goods  of  Gill, 
L.  E.  2  P.  &  D.  6;  Singleton  v. 
Tomlinson,  3  App.  Cas.  404  ;  In  the 
goods  of  Smart,  [1902]  P.  238.  A 
testamentary  paper  duly  executed 
in  order  to  incorporate  another 
must  refer  to  it  as  a  written  instru- 
ment then  existing  in  such  terms 
that  it  may  be  ascertained  :  Smart 
v.  Prujean,  6  Ves.  565 ;  Van  Strau- 
hcnzee  v.  Monck,  3  Sw.  &  Tr.  6 ;  In 
the  goods  of  Sunderland,  L.  E.  1  P. 
&  D.  198.  The  republication  of  a 
Will  by  the  execution  of  a  codicil 
will  not  of  itself  entitle  an  unexe- 
cuted paper  written  or  signed 
between  the  date  of  the  Will  and 
the  date  of  the  codicil  to  probate  : 
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Accordingly,  in  De  Zkhij  Ferraris  v.  Lord  Hertford  (f),  wliere  a 
testator  by  Will,  duly  executed,  directed  bis  executors  to  pay 
legacies  wbicb  be  sboidd  give  by  any  testamentary  writing 
signed  by  liim,  wliether  witnessed  or  not^  it  was  beld  tbat  such  a 
clause  could  not  give  effect  to  legacies  bequeathed  by  an  un- 
attested paper  made  after  the  Wills  Act  came  into  operation. — 
Again,  in  the  same  case,  it  appeared  that  the  testator,  before 
Jan.  1,  1838  (at  which  date  the  Wills  Act  came  into  operation) 
had  made  a  Will  and  several  codicils,  some  duly  executed, 
others  only  signed  by  the  testator  :  After  Jan.  1,  1838,  he  made 
and  signed  a  codicil  (B),  but  the  same  was  not  duly  attested: 
Afterwards,  by  a  codicil  (C),  duly  executed  and  attested,  he 
ratified  and  confirmed  his  Will  and  ^^ codicils:  "  And  it  was  held 
that  the  unattested  codicil  (B)  was  not  so  identified  with  the  duly 
attested  codicil  (C)  as  to  be  ratified  by,  or  incorporated  with  it ; 
the  word  "  codicils  "  being  more  completely  and  properly  applicable 
to  the  codicils  which  had  been  made  before  Jan.  1,  1838  (a?). 
But  in  Ingoldhy  v.  Ingoldby  (c) ,  where  a  testator  made  a  codicil  to 


Darham  v.  Northen,  [1895]  P.  66. 
But  where  tlie  Will,  if  read  as 
speaking  at  the  date  of  the  exe- 
cution of  the  codicil,  contains  lan- 
guage which  would  operate  as  an 
incorporation  of  the  document  to 
which  it  refers,  such  document 
although  not  in  existence  until 
after  the  execution  of  the  "Will  is 
entitled  to  probate  by  force  of  the 
codicil :  In  the  goods  of  Truro,  L.  E. 
1  P.  &  D.  201  ;  In  the  goods  of 
Stewart,  3  Sw.  &  Tr.  192 ;  In  the 
goods  of  Matthias,  3  Sw.  &  Tr.  100. 
See  as  to  these  two  last  cases,  In 
the  goods  of  Smart,  [1902]  P.  at 
p.  239. 

(c)  3  Curt.  468  ;  S.  C,  on  appeal, 
4  Moo.  P.  C.  339,  nomine  Croker  v. 
Lord  Hertford. 

(d)  See  also  accord.  Ilaijnes  v. 
EiU,  1  Eobert.  795  ;  In  the  goods  of 
Phelps,  6  Notes  of  Cas.  695  ;  In  the 
goods  of  IlakeweU,  Dea.  &  Sw.  14  ; 
In  the  goods  of  Matthias,  3  Sw.  & 
Tr.  100. 

(e)  4  Notes  of  Cas.  493.     Just  as 


a  codicil  which  republishes  a  former 
Will,  may,  if  the  words  of  reference 
are  sufficiently  clear,  incorporate 
not  only  the  republished  Will,  but 
also  documents  not  in  existence  at 
the  date  of  the  execution  of  the 
republished  Will,  so  a  later  testa- 
mentary paper  may  entitle  to  pro- 
bate a  prior  imperfectly  executed 
testamentary  paper ;  but  this  is,  as 
appears  fi'om  the  text,  merely  an 
instance  of  incorporation,  and  sub- 
ject to  the  same  rules.  See  In  the 
goods  of  Truro,  L.  E.  1  P.  &  D. 
201.  The  question  of  incorporation 
may  arise  in  respect  of  testamentary 
writings  appearing  on  the  duly  exe- 
cuted paper :  see  In  the  goods  of 
Heathcote,  6  P.  D.  30 ;  In  the  goods 
of  Wathins,  L.  E.  1  P.  &  D.  19; 
In  the  goods  of  Dalloiu,  L.  E,  1  P. 
&  D.  189  ;  but  this  question  would 
only  arise  if  the  Coui't  was  of 
opinion  that  the  writing  was  not 
parcel  of  the  Will.  See  ante,  p.  60, 
note  {y).  The  fact  that  the  codicil 
is  on  the  same  paper  is  not  of  itself 
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his  Will  in  1845,  attested  by  one  witness,  and  the  day  before 
his  death  dictated  a  paper  (which  was  afterwards  duly  exe- 
cuted according  to  the  Wills  Act)  as  "another  codicil  to  my 
Will,"  without  more  specifically  referring  to  the  defectively 
executed  instrument,  it  was  held  that  both  codicils  were  en- 
titled to  probate :  And  Sir  H.  Jenner  Fust  distinguished,  in 
delivering  his  judgment,  this  case  from  that  of  Lord  Hertford, 
"where  there  were  codicils  duly  executed  and  codicils  not  duly 
executed ;  there  being  in  the  present  case  only  one  paper 
which  came  under  the  description  of  codicil,  and  no  other 
paper  to  which  the  testator  could  have  referred  under  that 
description. 

The  decision  in  Lord  IloiforcVa  Case  is  an  authority  for  the  AWillcannob 
proposition  that  the  doctrine  already  established  as  to  devises  of  of*^dLrpos^Mon^ 
real  estate  under  the  Statute  of  Frauds,  viz.,  that  a  testator  by  a  future 
cannot  by  his  Will  prospectively  create  for  himself  a  power  paper. 
to  dispose  of  his  property  by  an  instrument  not  duly  executed 
as  a  Will  or  codicil  applies  equally  to  the  present  law  (/'). 

The  doctrines  above  stated  as  to  the  incorporation  of  un- 
attested papers  with  duly  executed   Wills   and   codicils   were 
fully  confirmed,  and  very  many  of  the  cases  which  are  col- 
lected in  the  notes   to   the   foregoing   pages   were   cited   and 
discussed  by  Lord  Kingsdown   in   delivering   the  opinion  of 
the  Privy  Council  in  the  case  of  AUen  v.  Bladdock  (g),  and  his 
Lordship  proceeded  to  state  the  law  as  follows:  "The  result  Parol  evidence 
of  the  authorities,  both  before  and  since  the  late  Act,  appears  ident!fv^the° 
to  be,  that  where  there  is  a  reference  in  a  duly  executed  tes-  reference. 
tamentary    instrument    to    another    testamentary    instrument, 
by  such  terms  as  to  make  it  capable   of   identification,  it  is 
necessarily  a  subject  for  parol  evidence,  and  that  when   the 
parol  evidence  sufficiently  proves  that,  in  the  existing  circum- 
stances, there  is  no  doubt  as  to  the  instrument,  it  is  no  objec- 
tion to  it  that,  by  possibility,  circumstances  might  have  existed 

sufficient  to  incorporate  it :  In  the  cote,  6  P.  D.  32,  per  Hannen,  P. 
goo(h  of  Breiuis,  3  Sw.  &  Tr.  473 ;  (/)  Johnson  y.  Ball,  5  De  G.  & 

In  the  goods  of  WatJcins,  L.  E.  1  P.  Sm.  85,  91.     See  Briggs  v.  Penny, 

&  D.  19;  nor  are  the  words  "This  3  D.  J.  &  S.  525;  In  the  goods  of 

is   a   foui-tli   codicil  to   my  Will,"  ^r?omso«,  L.  E.  3  P.  «&  D.  253,  255; 

although    the    unexecuted    codicil  Be  Boye.s,  26  C.  D.  531,  536. 
commenced  "  This  is  a  third  codi-  (7)   11    Moore,    P.    C.    427,   461. 

cil"  :  Stockil  v.  Bunshon,  6  P.  D.  9.  See  also  S.  C,  coram  Sir  J.  Dodson, 

See,  however,  In  the  goods  of  Heath-  Dea.  &  Sw.  325. 
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Will  reforriug 
to  two  mcmo- 
raiuhi  and 
•\v1kto  one 
only  cau  bo 
found. 


Effect  of  the 
evidence  of 
the  attesting 
Avitnesses 
as  to  the 
circumstances 
of  the 
attestation. 


Not  necessary 
to  have 
positive 
afBrmative 
evidence  of 
execution. 


in  "wliich  tlie  instrument  referred  to  could  not  have  been 
identified"  (//). 

"Where  a  Will  referred  to  two  memoranda  and  only  one 
could  be  found,  it  was  held  that  effect  must  be  given  to  that 
which  was  found — for  either  the  ordinary  presumption  must 
prevail,  that  the  missing  paper  was  destroyed  by  the  testatrix 
{oiiiiio  revoca)i(/i,  or  the  principle  must  be  applied  that  the 
apparent  testamentary  intentions  of  a  testator  are  not  to  be 
disappointed,  merely  because  he  made  other  dispositions  of  his 
property  which  are  unknown  by  reason  of  the  testamentary 
paper  which  contained  them  not  being  forthcoming  (?). 

In  acting  upon  the  doctrines  established  by  the  authorities 
cited  in  the  foregoing  pages,  no  little  difficulty  has  occurred 
with  respect  to  the  evidence  given  by  the  subscribing  witnesses 
to  the  circumstances  attending  the  attestation,  particularly  where 
the  witnesses  have  been  examined  for  the  first  time  (as  must  very 
often  happen)  at  a  period  long  after  the  transaction.  For  it 
may  be  that  they  have  no  recollection  at  all  on  the  subject,  so 
that  they  are  quite  unable  to  affirm  that  the  Will  was  executed 
according  to  the  statute  :  Or  it  may  be  that  one  affirms  and 
the  other  negatives,  or  that  both  negative,  a  compliance 
with  the  statute.  The  result  of  the  cases  on  this  subject 
appears  to  be,  that  although,  if  a  party  be  put  to  proof 
of  a  Will,  he  must  examine  the  attesting  witnesses,  it  is 
not  absolutely  necessary,  for  the  validity  of  the  Will,  to 
have  their  positive  affirmative  testimony  that  the  Will  was 
actually  signed  or  actually  acknowledged  in  their  presence 
before     they     subscribed  {k) .      For     if     the     Will     on     the 


(/()  Bvit  the  reference  in  a  Will 
may  be  in  such  terms  as  to  exclude 
parol  testimony,  as  where  it  is  to 
papers  not  yet  written,  or  where 
the  description  is  so  vague  as  to  be 
incapable  of  being  applied  to  any 
instrument  in  particular :  but  the 
authorities  seem  clearly  to  esta- 
blish that  where  there  is  a  reference 
to  any  written  document  described 
as  then  existing  in  such  terms  that 
it  is  capable  of  being  ascertained, 
parol  evidence  is  admissible  to 
ascertain  it:  AUen  v.  Maddoch,  11 
Moore,   P.   C   at  p.  454 ;   In  the 


fjoods  of  JJaUow,  L.  E.  1  P.  &  D. 
189 ;  In  the  goods  of  Snnderhnid, 
L.  E.  1  P.  &  D.  198;  In  the  goods 
ofKehoe,  13  L.  E.  Ir.  13. 

(/)  Dickinson  y.StidoJ2>h,  11  C.  B. 
N.  S.  341. 

(7i')  Blake  v.  Knight,  3  Curt.  547; 
Gregory  v.  The  Quee)i's  Proctor,  4 
Notes  of  Cas.  620  ;  Thomson  v. 
Hail,  2  Eobert.  426.  See  further, 
as  to  this  point,  Gwillim  v.  Gwil- 
lim,  3  Sw.  &  Tr.  200;  Hcckett  v. 
Howe,  L.  E.  2  P.  &  D.  1.  As 
to  the  meaning  and  authority  of 
these  cases,  see,  however,  Blake  v. 
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face  of  it  appears  to  be   duly  executed,  the   presumption    is  Presumption. 
"omnia   esse    rite   acfa;''    even   though    tliere    should    be    an 
attestation    clause,    omitting    to    state    some    essential    parti- 
cular, e.(/.,  that  the  Will  was  signed  in  the  joint  presence  of 
both    witnesses  (I).     So    in    a    case    whore    an    affidavit    was 
required  from  the  attesting  witnesses  (there  being  no  attesta- 
tion clause)  as  to  the  due  execution  of  the  Will  under  the  statute, 
and  one  of  them  deposed  that  he  saw  the  deceased  sign,  in  the 
presence  of  himself  and  the  other  witness,  but  the  latter  could 
not  recollect  whether  the  deceased  signed  her  name  in  his  presence 
or  not,  probate  was  allowed  to  pass  on  motion  (w?).     Again,  it  Where 
has  been  held,  that  where  the  attesting  witnesses  depose  contrary  witnesses 
to  each  other,  (as  where  one  swears  that  they  attested  the  Will  contradict 

G&CD.  otli6r« 

in  the  i^resence  of  the  testator,  and  the  other  that  it  was  attested 
in  another  room;  or  where  one  of  three  attesting  witnesses 
swears  that  the  testator  signed  in  their  presence,  and  the  two 
others  swear  that  he  did  not),  the  Coiu"t  is  not  thereupon  bound 
to  pronounce  against  the  validity  of  the  Will ;  but  may  either 
examine  other  witnesses  (who  were  present  at  the  execution 
though  they  did  not  subscribe  the  Will)  in  order  to  arrive  at 
the  truth  (ii) ,  or  may,  upon  the  mere  circumstances,  give  credence 
to  the  affirmative   rather  than  to  the  negative  testimony  (o) . 

BlaJce,    7    P.    D.    102  ;     Wrirjld  \.  him,  that  two  names  of  deceased 

Sanderson,  9  P.  D.  149;  and  ante,  friends  of  his  were  written  under- 

p.  64,  n.  (m).  neath,  that  one  of  the  names  was 

(!)   Wright  v.  Sanderson,  9  P.  D.  a  genuine  signature,  and  there  was 

149  ;    Lloyd  v.   Boherts,    12    Moo.  no  evidence  about  the  other  name, 

P.  C.    158 ;    Burgoyne  v.    Showier,  the  Court  drew  the  inference  that 

1  Eob.  5;  Smith  v.  Smith,  L.  E.  the    signature   as  to  which    there 

1  P.  &  D.   143 ;  Doe  v.  Davies,  9  was    no   evidence   was   a  genuine 

Q.  B.  648 ;  Leech  v.  Bates,  1  Rob.  signature,  and  that  all  was  done 

714.    The  presumption  applies  even  properly,    although   there  was  no 

where    the    attestation    clause    is  attestation  clause  to  say  so :  Harris 

incomplete:    Vinnicomhe  v.  Butler,  V.  Knight,   15  P.  D.   170.     For  a 

3   Sw.    &   Tr.    580  ;    la   the   goods  case  where  the   Court  refused  to 

of  Bees,    34    L.    J.    P.    &   M.    56.  make  such  presumption,  see  In  the 

The    maxim    omnia   prcesumuntnr  goods  of  S'vinford,  L.  E.  1  P.  &  D. 

rite  esse  acta  is  an  expression  in  630. 

a  short  form  of  a  reasonable  pro-  (7;^)  In  the  goods  of  Hare,  3  Curt, 

bability  and  of    the  propriety  in  54;    In   the  goods    of   Attridge,    6 

point  of  law  of  acting  on  such  pro-  Notes   of    Cas.    597;    Daintree    v. 

bability.      Thus,  in  the  case  of  a  Fasido,  13  P.  D.  67. 

lost  Will,  where  it  was  proved  that  (/*)  Young  \.   Bichards,   2   Curt. 

a  document  purporting  to  be  the  371. 

Will  of  the  deceased  was  signed  by  (o)  Chambers  y.  The  Queen's  Proc- 


80 


Of  Ihc  Form,  cVr.  ofmaJring  a  Will.     [Pt.  i.  Vy\^.  ii. 


attosting' 
•witnesses 
state  facts 
nhowing'  that 
"Will  was  Bot 
duly  executed. 


Court  must  be 
satisfied  that 
•witnesses' 
names  ■were 
subscribed 
to  Will  for 
purpose  of 
attesting 
testator's 
signature. 


And  even  where  both  the  attesting  witnesses  profess  to  remember 
the  transaction,  and  state  facts  wliicli  show  that  the  Will  was  not 
duly  executed  (as  that  the  testator  did  not  make  or  acknowledge 
his  signature  in  th(>ir  joint  presence,  or  the  like),  not  only  may 
this  negative  evidence  be  rebutted  by  the  testimony  of  other 
witnesses,  or  by  the  proof  of  circumstances  showing  that  the 
attesting  witnesses  are  not  to  be  credited  {]>)  ;  but  in  tliis  case 
also  the  Court  may  justly  come  to  a  conclusion  from  the  facts 
and  circumstances  which  the  attesting  witnesses  themselves  state, 
that  their  memory  fails  them  ;  and  so  the  "Will  may  be  admitted 
to  probate,  notwithstanding  their  testimony  (7).  Thus,  in 
Cooper  V.  BocTieft  (r),  a  Will  was  held  by  Sir  H.  Jenner  Fust, 
upon  the  circumstances  of  the  case,  to  have  been  signed  before 
the  witnesses  subscribed,  although  one  witness  deposed  that  the 
testator  signed  after  he  and  his  fellow  witness  had  subscribed, 
and  the  other  witness  deposed  that  the  part  of  the  Will  where 
the  signatm-e  of  the  testator  was  written  was  blank  when  she, 
the  witness,  subscribed :  And  this  decision  was  affirmed  in  the 
Privy  Council  («).  Where,  however,  the  attesting  witnesses 
state  facts  (not  contradicted  by  other  testimony)  which  demon- 
strate that  the  Will  was  not  dul}^  executed,  and  there  are  no 
circumstances  on  which  the  Court  can  found  an  inference  that 
the  recollection  of  the  witnesses  is  infirm  on  the  subject,  the 
Will  must  be  pronounced  against,  notwithstanding  it  should  be 
all  in  the  handwriting  of  the  deceased,  and  be  signed  by  him 
and  profess  to  be  duly  attested  {t). 

Finally,  it  must  be  borne  in  mind  that  a  testamentary  paper 
is  not  entitled  to  probate,  unless  the  Court  is  satisfied  that  the 
names  of  the  alleged  witnesses  were  subscribed  on  it  for  the 
purpose  of  attesting  the  testator's  signature  {u). 


tor,  2  Curt.  433;  Oove  v.  Gawcn,  3 
Curt.  151  ;  Wright  v.  Rogers,  L.  E. 
1  P.  &  D.  678. 

{p)  See  accord.  Austen  v.  WiUes, 
Bull.  N.  P.  264  ;  Pike  v.  Badmering, 
cited  2  Stra.  1096,  in  Rice  v.  Oatfield, 
post,  Pt.  I.  Bk.  IV.  Gh.  III.  §  V. 

{q)  Cooper  V.  Bocl-ctt,  3  Curt.  663. 
See  also  BayJis  v.  Sayer,  3  Notes  of 
Cas.  22  ;  ShieJd  v.  Shield,  4  Notes  of 
Cas.  647. 

(r)  3  Curt.  648. 

(s)  4  Moo.  P.  C.  419. 


{t)  Pennant  v.  Kingscote,  3  Ctu't. 
642;  Beach  v.  Clarke,  7  Notes  of 
Cas.  120  ;  Croft  v.  Croft,  34  L.  J. 
P.  M.  &  A.  44 ;  Blake  v.  Blake,  7 
P.  D.  102. 

(»)  In  the  goods  of  Wilson,  L.  E. 

1  P.  &  D.  269;  In  the  goods  of 
Braddock,  1  P.  D.  433  ;  In  the 
goods  of  Sharman,  L.  E.  1  P.  &  D. 
661;     Griffiths   v.    Griffiths,  L.  E. 

2  P.  &  b.  300;  In  the  goods  of 
Streatley,  [1891]  P.  172.  And  see 
a7ite,  p.  74,  n.  (y). 
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SECTION  III. 

The  Form  of  a  Will. 

"  There  is  nothing  that  requires  so  little  solemnity,"  said 
Lord  Hardwicke,  speaking  of  the  law  as  it  then  was  (.r),  "as 
the  making  of  a  Will  of  personal  estate,  according  to  the  Eccle- 
siastical laws  of  this  realm ;  for  there  is  scarcely  any  paper 
writing  which  they  will  not  admit  as  such."  And  although  Testamentary 
much  greater  strictness  seems  to  have  prevailed  in  earlier  times,  necessary  .- 
it  has  been  decided  in  a  great  variety  of  modern  instances,  that  ^^'^  it  must  be 

.     ,  ,  .  1        1  1  1  p  intention  of 

it  IS  not  necessary  that  an  instrument  should  be  of  a  testamentary  deceased  that 
form,  in  order  to  operate  as  a  Will.     Indeed  it  may  be  con-  oper^ate  after 
sidered  as  a  settled  point,  that  the  form  of  a  paper  does  not  liis  death, 
affect  its  title  to  probate,  provided  that  it  is  the  intention  of  the 
deceased  that  it  should  operate  after  his  death  (y),  and  that  the 
paper  is    duly   attested   in    accordance   with   the   Wills   Act, 
1  Yict.  c.  26  (s). 

In  some  former  Editions  of  this  Work  there  were  cited  a  large 
number  of  cases  as  to  the  effect,  as  Wills,  of  deeds,  bonds,  and 
other  documents  not  testamentary  in  form,  but  it  has  been 
thought  advisable,  having  regard  to  the  imj^robability  of  such 
documents  complying  with  the  requirements  of  the  Wills  Act 
in  respect  of  attestation  and  otherwise,  and  to  the  lapse  of  time 
since  the  passing  of  that  Act,  to  omit  these  authorities  from  the 
present  Edition. 

If  a  man  intends  by  Will  to  execute  and  purports  to  execute  The  supposed 
a  power,  and  it  turns  out  that  the  power  is  not  well  created,  or  power^may 
does  not  exist,  yet  if  he  has  a  right  to  dispose  of  the  fund,  the  ^P^^^'^^/^j'::  ^ 
Will  may  operate,  and  ought  to  be  admitted  to  probate ;  for  in 
a  Will  no  particular  words  are  necessary  to  pass  the  property, 

(r)  In  Ross  V.  Ewer,  3  Atk.  163.  held  entitled  to  probate.     And  in 

[y)  By  Sii'  Jolin  NichoU,  in  Mas-  the  case  of  Milncs  v.  Foden,  15  P. 

terman  v.  Malerly,  2  Hagg.  248 ;  D.   105,  two  deeds  poll  were  held 

Doe  V.  Cross,  8  Q.  B.  714;   Cock  v.  entitled    to    probate.      So    in    In 

Cooke,  L.  R.  1  P.  &  D.  241 ;  JRolert-  the  goods  of  Slinn,   15  P.  D.  156, 

son  V.  Smith,  L.  E.  2  P.  &  D.  43 ;  probate  was  granted  of  a  deed  poll 

In  the  goods  of  Coles,  L.  R  2  P.  »&  duly  executed  and  attested  by  two 

D.  362.  witnesses  but  containing  no  refer- 

(z)  In  the  goods  of  CoJyer,  14  P.  ence  to  the  death  of  the  testatrix, 

D.  48,  where  a  paper  executed  in  and    extrinsic    evidence    was    ad- 

the  form  of  a  deed,  but  bearing  the  mitted  to  shew  that  she  intended  it 

attestation   of  two  witnesses,  was  to  operate  as  a  Will. 

W.E. VOL.  I.  G 
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and  bis  aiitliority  to  give  it  shall  come  iu  aid  of  liis  intended 
disposition  of  it  {((). 

It  should  be  further  observed,  that  it  is  not  necessary  for 
the  validity  of  a  testamentary  instrument,  that  the  testator 
should  intend  to  perform,  or  be  aware  that  he  had  performed  a 
testamentary  act  (h) ;  for  it  is  undoubted  law  that,  whatever  may 
bo  the  form  of  a  duly  executed  instrument,  and  notwithstanding 
that  it  may  be  in  the  form  of  a  settlement  or  deed  of  gift  or  a 
bond,  if  the  person  executing  it  intends  that  it  shall  not  take 
effect  until  after  his  death,  and  it  is  dependent  on  his  death  for 
its  vigour  and  effect,  it  is  testamentary  {c) . 

But  no  case  has  gone  the  length  of  deciding,  that  because 
an  instrument  cannot  operate  in  the  form  given  to  it,  it  must 
operate  as  a  Will.  The  true  principle  to  be  deduced  from  the 
authorities  appears  to  be,  that,  if  there  is  proof,  either  in  the 
paper  itself,  or  from  clear  evidence  dehors  (tl),  first,  that  it  was 
the  intention  of  the  writer  of  the  paper  to  convey  the  benefits 
by  the  instrument  which  would  be  conveyed  by  it  if  considered 


{a)  Southall  v.  Jones,  1  Sw.  &  Tr. 
298. 

(h)  BartTiolomev)  v.  Henley,  3 
Phillim.  318;  Masterman  v.  Ma- 
herhj,  2  Ilagg.  247  ;  In  the  goods  of 
Baxter,  [1903]  P.  12. 

(c)  In  the  goods  of  Morgan,  L.  E. 
1  P.  &  D.  214;  CocJi.  v.  Coole, 
1  P.  &  D.  241,  243.  In  tlie  first 
case  the  instrument  was  intended 
by  the  deceased  to  be  operative, 
though  not  in  a  testamentary  way. 
But  a  Will,  though  formally  exe- 
cuted as  a  Will,  will  not  be  valid 
if  there  were  no  animus  testandi ; 
and  therefore  it  may  be  shown  in 
evidence  that  it  was  written  in  jest, 
or  without  any  intention  of  mak- 
ing an  operative  Will:  Nicholls  v. 
Nicholls,  2  Phillim.  180;  Lister  v. 
Smith,  3  Sw.  &  Tr.  282 ;  Ferguson- 
Davie  v.  Ferguson-Davie,  15  P.  D. 
109.  See  also,  as  to  the  necessity 
of  there  being  an  animus  testandi, 
Shep.  Touch.  404;  Swinb.  Pt.  1, 
s.  3,  pi.  23;  Taylor  v.  D'EgvilU, 
3  Hagg.  206.     But  if  an  instru- 


ment, upon  the  face  of  it,  is  mani- 
festly executed  as  a  Will,  the  Court 
of  Probate  cannot  look  at  its  effect ; 
it  must  have  legal  operation,  with- 
out regard  to  the  intention  as  to 
effect :  King^s  Proctor  v.  Daines,  3 
Hagg.  231 ;  Philips  v.  Thornton,  3 
Hagg.  752. 

{d)  If  the  instrument  be  equi- 
vocal or  silent,  it  may  be  proved 
by  extrinsic  circumstances  to  have 
been  intended  to  operate  as  a  tes- 
tamentary disposition :  King^s  Proc- 
tor V.  Daines,  3  Hagg.  221 ;  Jones 
V.  Nicholay,  2  Eobert.  292,  where 
Sir  H.  Jenner  Pust  said,  "Evi- 
dence to  show  quo  intuitu  has 
always  been  received  in  a  Court  of 
Probate"  :  In  the  goods  of  English, 
3  Sw.  &  Tr.  586;  Cock  v.  Cooke, 
L.  E.  1  P.  &  D.  241 ;  Bohertson  y. 
Smith,  L.  E.  2  P.  &  D.  43 ;  In  the 
goods  of  Slinn,  15  P.  D.  156.  See 
also  2^ost,  Pt.  I.  Bk.  iv.  Ch,  ii.  §  v. 
p.  256,  for  other  cases  as  to  the  re- 
ception of  parol  evidence  respecting 
the  testator's  intention, 
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as  a  Will ;  secondly,  that  death  was  the  event  that  was  to  give 

effect  to  it ;  then  whatever  may  be  its  form,  it  may,  assuming 

that  there  is  execution  in  compliance  with  the  Wills  Act,  he 

admitted  to  probate  as  testamentary  {/) .    And  there  seems  to  be  Onus  of  proof 

this  distinction  in  the  consideration  of  papers  which  are  in  their  ^fg,^"'"/,!'-'^ 

terms  dispositive,  and  those  which  are  of  an  equivocal  character ; 

that  the  first  will  be  entitled  to  probate,  unless  they  are  proved 

not  to  have  been  wiitten  animo  tcstandi ;  whilst,  in  the  latter, 

the  anunus  must   be  proved    by   the   party   claiming   under 

them(/). 

It  should  be  observed  that  if  a  docimient,  although  in  the 
form  of  a  Will,  bears  upon  its  face  the  positive  assertion  by  the 
person  executing  it  that  it  is  not  meant  to  operate  as  a  legal 
Will,  it  will  not  be  held  to  be  a  valid  testamentary  docu- 
ment (g). 

It  would  seem  that  prior  to  the  Wills  Act  where  a  testator  by 
a  subsequent  paper  said  he  had  bequeathed  by  a  former  instru- 
ment that  which  he  had  not  bequeathed,  the  subsequent  paper 
would  have  been  held  a  disposition,  and  admitted  to  probate,  as 
being  a  declaration  of  his  Will  at  the  time  he  made  it,  to  dispose 
by  the  Will,  not  in  terms  expressing  that  it  is  then  his  Will,  but 
that  he  disposed  of  it  before  (//)  :  and  now  a  codicil  duly  executed 
containing  a  similar  statement  would  appear  to  have  a  like 
effect  (/) . 

(e)  King^s  Proctor  v.   Daines,    3  to  take  effect  after  her  deatli,  and 

Hagg.  221;    Jones  v.   Nicholay,    2  not  as  a  present  deed  of  gift:  Cock 

Eobert.  288;  In  the  goods  of  Eohin-  v.  Coohe,  L.  E.  1  P.  &  D.  241 ;  In 

son,  L.  E.  1  P.  &  D.  384;  Mihics  the goodsof  Coles,!^.^.  2'P.  &B.  362. 
V.   Foden,   15  P.   D.   105,   107.     It  (/)  Kimfs  Proctor  v.  iJaines,  3 

■would  seem  that  it  is  not  an  ob-  Hagg.  221 ;    Grijjin  v.  Ferrard,   1 

jectiori  to  probate  that  it  is  asked  Curt.    199  ;   Coventry  v.    Will  icons, 

in  respect  only  of  part  of  a  docu-  3  Curt.    790,    791  ;    Thorncroft  v. 

ment  :    Doe   d.    Cross  v.    Cross,    8  Lashmar,  2  Sw.  &  Tr.  479. 
Q.  B.  714.     But  see  In  the  goods  {g)  Ferguson-Duvie  v.  Ferguson- 

of  Rohinson,  uhi  supra:  from  which  Davie,  15  P.  D.  109. 
case  it  would  seem  that  no  part  {h)  Drvce  v.  Denison,  6  Yes.  397, 

of  an  instrument  which  is  wholly  in  the  judgment  of  Lord  Eldon,  C, 

irrevocable  can  be  treated  as  tes-  i);7/uiv.  n«/Aer,Ambl.661;  Godolph. 

tamentary.    A  duly  executed  paper  Pt.  3,  ch.  3,  s.  3;  Jordan  y.  For- 

in  these  terms,  ' '  I  wish  my  sister  tescue,    10    Beav.    259  ;     Farrer  v. 

to  have  my  bank-book  for  her  own  St.    Catharine^s    College,   L.    E.    16 

use,"  was  held  to  bo  testamentary,  Eq.  19.     But  see  Frederick  v.  Hall, 

the   Court  being    satisfied  on  the  1  Yes.  396. 

evidence  that  the  deceased  at  the  (/)  Farrer  v.  St.  Catharine's  Col- 
time  of  its  execution  intended  it  lege,  L.  E.  16  Eq.  19,  24. 

g2 
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But  it  is  essentially  requisite  that  the  instrument  should 
bo  made  to  ilcpend  upon  the  event  of  deatJi^  as  necessary  to 
consiinm/afe  it ;  for  where  a  paper  directs  a  benefit  to  be  conferred 
inter  riros,  without  reference,  expressly  or  impliedly,  to  the 
death  of  the  party  conferring  it,  it  cannot  be  established  as 
testamentary  (/.•) . 

The  Court  does  not  confine  the  testamentary  disposition  to  a 
single  instrument :  but  will  consider  several,  of  different  natm-es 
and  forms,  as  constituting  altogether  the  Will  of  the  deceased  (/). 


SECTION  IV. 


paper. 


T/ie  Lanejuage  of  a  Will. 

Language  of  a  The  rules  of  the  Court  are  not  more  scrupulous  with  respect 
Daue™'^'^  ^^  ^^  ^^®  language,  than  the  nature,  of  instruments  which  it  allows 
to  operate  as  testamentary.  It  is  not  held  necessary  that  the 
dii'ections  contained  in  them,  how  property  should  be  disposed 
of  in  the  event  of  death,  should  be  in  direct  and  imperative 
terms :  wishes  and  requests  have  been  deemed  sufficient  {m) . 


«' "Wishes" 
and  "re- 
quests" 
deemed 
sufficient. 


(A-)  GJynn  v.  Oglander,  2  Hagg. 
428  ;  King^s  Proctor  v.  Daines,  3 
Hagg.  218;  Shingler  y.  Pemherton, 
4  Hagg.  359.  And  see  In  the  goods 
ofRoUnson,  L.  E.  1  P.  &  D.  384. 

{I)  See  post,  p.  120,  as  to  tlie 
admission  to  probate  of  two  or 
more  instruments  of  different  date 
as  together  containing  the  Will  of 
the  deceased.  Where  probate  is 
granted  of  two  or  more  testamen- 
tary papers,  as  together  containing 
the  last  Will  of  the  deceased,  it 
is  the  practice  to  make  the  grant 
to  all  the  executors  named  in  the 
several  papers  :  In  the  goods  of 
Morgan,  L.  E.  1  P.  &  D.  323 ;  In 
the  goods  of  Harris,  L.  E.  2  P.  & 
D.  83. 

(m)  Passmore  v.  Passmore,  1 
Phniim.  218,  in  Sir  J.  NichoU's 
judgment.  Generally  speaking, 
when  property  is  given  absolutely 
to  any  person,  and  the  same  person 
is  by  the  giver   "recommended," 


or  "  entreated,"  or  "  requested," 
or  "wished"  to  dispose  of  that 
property  in  favour  of  another,  the 
recommendation,  request,  or  wish 
is  held  imperative  and  to  create 
a  trust.  See  the  cases  cited,  in 
Knight  v.  Knight,  3  Beav.  148  ; 
and  Knight  v.  Broughton,  11  CI. 
&  Pin.  513.  But  this  rule  does 
not  apply  where  it  appears  clearly 
from  the  context  that  the  first 
taker  is  intended  to  have  a  dis- 
cretionary power  to  withdi'aw  any 
part  of  the  fund  from  the  object 
of  the  wish  or  request,  or  that  he 
is  in  any  way  to  have  an  option 
to  control  or  defeat  the  desire  ex- 
pressed: Eaton  V.  Watts,  L.  E.  4 
Eq.  151 ;  Lamhe  v.  Fames,  L.  E. 
G  Ch.  597  ;  Stead  v.  Mellor,  5  0.  D. 
225;    Be  Hutchinson  and   Tenant, 

8  0.  D.  540 ;    Parnall  v.  Parnall, 

9  C.  D.  96 ;  Be  Adams  and  Ken- 
sington Vestrtj,  24  C.  D.  199;  27 
C.    D.    394 ;    Mussoorie    Bank   v. 
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It  is  immaterial  in  what  language  a  "Will  is  written,  whether  Langua-o  of 
in  Latin,  French,  or  any  other  tongue  (;/).     If  the  testator  be  terial. 
a   domiciled   Englishman,   the   effect    of    the   foreign   tongue 
employed  can  only  be  looked  at  in  order  to  ascertain  what  are 
the  equivalent  expressions  in  English  (o) , 


SECTION  V. 

Of  the  Materiah  icith  which  a  Will  may  he  Written,  and  of  the 
Person  who  may  he  the  Writer  :  and  hercivith  of  a  Will  j^repared 
hy  a  Legatee. 

There  are  scarcely  any  restrictions  in  the  Ecclesiastical  Law,  Pencil  Will, 
with  respect  to  the  materials  on  which,  or  by  which,  a  testa-  in^ui^ 
mentary  document  may  be  executed  Qj).  Thus  a  Will  or  Codicil, 
or  any  part  thereof,  may  be  made  or  altered  in  pencil  as  well  as 
in  ink  {q).  But  when  the  question  was,  as  before  the  Wills  Act 
it  often  used  to  be,  whether  the  testator  intended  the  paper  as  a 
final  declaration  of  his  mind,  and  as  testamentary,  or  whether  it 
was  merely  preparatory  to  a  more  formal  disposition,  the 
material  with  which  it  was  written  became  a  most  important 
circumstance.     And  it  has  been  held  that  the  general  presump- 


Presumptiou 
that  pencil 


Raynor,  7  App.  Cas.  321.  For  the 
older  authorities  on  this  subject, 
see  earlier  Editions  of  this  "Work. 
The  older  authorities  went  much 
further  than  the  modern  in  holding 
that  trusts  were  created  by  pre- 
catory words.  And  in  the  case  of 
Lambe  v.  Eames,  uhi  supra,  Lord 
Justice  James  said :  "In  hearing- 
case  after  case  cited,  I  cannot  help 
feeling  that  the  officious  kindness 
of  the  Coiu't  of  Chancery  in  inter- 
posing trusts,  where  in  many  cases 
the  father  of  the  family  never 
meant  to  create  trusts,  must  have 
been  a  very  cruel  kindness  indeed  " ; 
and  Lord  Justice  Cotton,  in  Re 
Adams  and  Kensington  Vestry,  uhi 
supra,  said  :  "I  have  no  hesitation 
in  saying  myself  that  I  think  some 
of  the  older  authorities  went  a 
great  deal  too  far  in  holding  that 
some  particular  words  in  a  Will 


were  sufficient  to  create  a  trust. 
.  .  .  Having  regard  to  the  late 
decisions,  we  must  not  extend  the 
old  cases  in  any  way  or  rely  on  the 
mere  use  of  any  particular  words, 
but  considering  all  the  words  that 
are  used,  we  have  to  see  what  is 
their  true  effect,  and  what  was  the 
intention  of  the  testator  as  expressed 
in  his  Will."  See  also  Re  Biggies, 
39  C.  D.  253 ;  Re  Hamilton,  [1895] 
2  Ch.  370;  Re  Williams,  [1897]  2 
Ch.  12;  Re  OMfield,  [1904]  1  Ch. 
549. 

(h)  Swinb.  Pt.  4,  s.  25,  pi.  3. 
See  as  to  a  Will  in  a  foreign 
language,  Fouhert  y.  Cresseron, 
Show.  P.  C.  194,  and  post,  p.  299. 

(o)  Reynolds  v.  Kortright,  18 
Beav.  417. 

{p)  Swinb.  Pt.  4,  s.  25,  pi.  2. 

{q)  Rymes  v.  Clarkson,  1  Phillim. 
35. 
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and  ink 
altcnitions 
are  fiual. 


AVhcre  a  Will 

id  wi'ittpii  or 
prepared  by  a 
party  in  his 
own  favoiu- : 


alterations  arc  tioii  and  probability  are,  tbat  wlicre  alterations  in  pencil  only 
are  made,  thoy  are  deliberative ;  whore  in  ink,  they  are  final 
and  absolute  {r).  And  the  same  presumption  prevails  when  the 
question  arises  as  it  occasionally  does  in  respect  of  Wills  made 
since  the  Wills  Act  {v). 

By  the  civil  law,  if  a  person  wrote  a  Will  made  in  his  own 
favour,  the  instrument  was  rendered  void(/).  That  rvde  has 
not  been  adopted  by  the  law  of  England,  which  only  holds  that 
where  the  person  who  prepares  the  instrument  or  conducts  its 
execution  is  himself  benefited  by  its  dispositions,  this  fact,  unless 
it  be  merely  the  case  of  a  small  legacy  to  him  as  executor,  or 
other  such  circumstance,  creates  a  suspicion  of  improper  conduct 
and  renders  necessary  very  clear  proof  of  volition  and  capacity 
as  well  as  of  a  knowledge  by  the  testator  of  the  contents  of  the 
instrument  {a).  Nor  does  the  law  of  this  realm  determine  that 
the  act  is  necessarily  void,  even  where  the  person  making  the 
Will  in  his  own  favoiu'  is  the  agent  and  attorney  of  the  testator; 
but  the  suspicion  of  improper  conduct  is  thereby,  for  obvious 
reasons,  greatly  increased  (x). 


when  he  is 
the  agent  and 
attorney  of 
the  testator. 


(r)  Hawl-es  v.  Haivhes,  1  Hagg. 
322;  Parkin  y.  Bainhridge,  3  Phil. 
321. 

(s)  In  the  goods  of  IlaU,  L.  E.  2 
P.  &  D.  256;  In  the  goods  of  Adams, 
ih.  367. 

{t)  Dig.  lib.  48,  t.  10,  s.  15,  and 
lib.  34,  s.  8. 

(«)  Pashe  y.  OUat,  2  PMlim. 
324  ;  Ingram  y.  Wijatt,  1  Hagg. 
391.  But  it  mxist  not  be  ■under- 
stood that  the  rule  is  that  direct 
evidence  that  the  testator  knew 
the  contents  is  necessary ;  circum- 
stantial evidence  may  be  sufficient 
for  this  purpose  :  Pa-worth  v.  Mar- 
riott, 1  M.  &  K.  643.  And  know- 
ledge will,  as  in  other  cases,  imrnd 
fade  be  presumed  on  proof  of  capa- 
city and  execution  :  Barry  v.  But- 
lin,  2  Moo.  P.  0.  480.  And  even 
where  there  is  affirmative  evidence 
of  knowledge  by  reason  of  the  Will 
having  been  read  over  to  a  testator, 
competent  in  mind,  befoi'e  execu- 
tion, there  is  no  unyielding  rule 
of    law   (especially  where  the  in- 


gredient of  fraud  enters  into  the 
case)  shutting  out  all  further  in- 
quiry :  Fulton  v.  Andrew,  L.  E. 
7  H.  ;L.  465,  per  Cairns,  L.  C. 
Undue  influence,  if  suggested,  must 
be  supj)orted  by  affirmative  proof  : 
Parfitt  V.  Laivless,  L.  E.  2  P.  &  U. 
462. 

(x)  Ingram  v.  Wyatt,  1  Hagg. 
391  ;  Difaur  v.  Croft,  3  Moo. 
P.  C.  C.  136;  Parfitt  v.  lawless, 
L.  E.  2  P.  &  D.  462.  In  some 
cases  the  conduct  of  a  professional 
man  who  prepared  a  Will  has  been 
held  fraudulent,  and  the  Will  in- 
operative, by  reason  of  his  allowing 
the  testator  to  remain  in  ignorance, 
which  influenced  the  Will  in  favour 
of  himself.  See  Segrave  v.  Kir- 
luan,  1  Beat.  157;  Ilindson  v. 
Wetherill,  1  Sm.  &  G.  609;  5 
De  G.  M.  &  G.  301;  Walker  v. 
Smith,  29  Beav.  394.  See  also 
Bidkeley  v.  Wilford,  2  CI.  &  F. 
102;  Walkers  v.  Thorn,  22  Beav. 
547;  ^05^,  Pt.  I.  Bk.  vi.  Ch.  I. 
p.  434. 


Cli.  II.  §  v.]     Of  a  Will  tvritten  hij  a  Legatee.  87 

This   doctrine   was   fully   considered  by  the   Lords   of  the 
Judicial    Committee    of    the    Privy   Council,   in    the   case   of 
Barry   v.   BidUn{jj).     In   delivering   the    judgment   of   their  I^ule  iu  i'anv/ 
Lordships  in  that  case,  Parke,  B.,  made  the  following  obser- 
vations :  "  The  rules  of  law,  according  to  which  cases  of  this 
nature  are  to  be  decided,  do  not  admit  of  any  dispute,  so  far  as 
they  are  necessary  to  the  determination  of  the  present  appeal, 
and  have  been  acquiesced  in  on  both  sides.     These  rules  are 
two;  the  first  is,  that  the  onm  prohandi  lies  upon  the  party  i.  Oimspn- 
propounding  a  Will,  who  must  satisfy  the  conscience  of  the  p^^^j.y 
Court  that  the  instrument  proi^ounded  is  the  last  Will  of  a  free  propoundiiig 

.  .  .  Vrlll. 

and  capable  testator ;  the  second  is,  that  if  a  party  writes  or  j^  r^j^^  ^^^^.^ 
prepares   a  Will,   under  which  he  takes  a  benefit,  that  is  a  should  be 
circumstance  which  ought  generally  to  excite  the  suspicion  of  cases  -where 
the  Court,  and  calls  upon  it  to  be   vigilant   and   lealous   in  the  party 

.  .  PI'  •       "^vriting  or 

examining  the  evidence  m  support  of  the  instrument,  m  preparing  the 
favour  of  which  it  ought  not  to  pronounce  unless  the  sus-  abenefit*^^ 
picion  is  removed,  and  it  is  judicially  satisfied  that  the  thereunder. 
paper  does  express  the  true  Will  of  the  deceased.  These 
principles,  to  the  extent  that  I  have  stated,  are  well 
established :  The  former  is  undisputed ;  the  latter  is  laid 
down  by  Sir  John  Nicholl,  in  substance,  in  Pasl^e  v.  Ollat ; 
Ingram  v.  Wyatt ;  and  Billinghurst  v.  Viclxers ;  and  is  stated 
by  that  very  learned  and  experienced  judge  to  have  been 
handed  down  to  him  by  his  predecessors ;  and  this  tribunal  has 
sanctioned  and  acted  upon  it  in  a  recent  case,  that  of  Baker  v. 
Battiz).  Their  Lordships  are  fully  sensible  of  the  wisdom  of 
this  rule,  and  of  the  importance  of  its  practical  application  on 
all  occasions.  At  the  same  time  they  think  it  fit  to  observe, 
especially  as  there  has  been  some  discussion  upon  this  point 
towards  the  close  of  this  inquiry,  that  some  of  the  expressions 
reported  to  have  been  used  by  Sir  John  Nicholl,  in  laying  down 
this  doctrine,  appear  to  them  to  be  somewhat  equivocal,  and 
capable  of  leading  into  error  in  the  investigation  and  decision 
of  questions  of  this  natiu'e.  It  is  said  that,  where  the  party 
benefited  prepares  the  Will,  'the  presumption  and  onus prohandi 
is  against  the  instrument,  and  the  proof  must  go  not  merely  to 
the  act  of  signing,  but  to  the  knowledge  of  the  contents  of  the 

{ij)  2  Moo.  P.  C.  480.     See  also  L.  T.  465. 
Fulton  v.  Andrew,  L.  E.  7  H.  L.  (z)  2  Moo.   P.  0.  C.  317.     See 

448;    Goodacre  v.   Smith,  L.  E.   1  also   Ilitchinf/s   v.    Wood,    ih.    355, 

P.  &  D.  359 ;  Brown  v.  Fisher,  G3  43G. 
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paper ' :  and  that,  '  where  the  capacity  is  doiibtf ul,  there  must 
be  proof  of  instructions  or  reading  over.'  If  by  these  expressions 
the  learned  judge  meant  merely  to  say,  that  there  are  cases  of 
Wills  prepared  by  a  legatee  so  pregnant  with  suspicion,  that 
they  ought  to  be  pronounced  against  in  the  absence  of  evidence 
in  support  of  them  extending  to  clear  proof  of  actual  knowledge 
of  the  contents  by  the  supposed  testator,  and  that  the  instructions 
proceeding  from  him,  or  the  reading  over  the  instrument  by  or 
to  him,  are  the  most  satisfactory  evidence  of  such  knowledge, 
we  fully  concur  in  the  proposition  so  understood.  In  all  pro- 
bability, the  learned  judge  intended  no  more  than  this.  But  if 
the  words  used  are  to  be  construed  strictly  :  if  it  is  intended  to 
be  stated,  as  a  rule  of  law,  that  in  every  case  in  which  the  party 
preparing  the  Will  derives  a  benefit  under  it,  the  onus  probandi 
is  shifted,  and  that  not  only  a  certain  measure,  but  a  particular 
species  of  proof  is  thereupon  required  from  the  party  propounding 
the  Will,  we  feel  bound  to  say  that  we  conceive  the  doctrine  to 
Meaning  of  be  incorrect.  The  strict  meaning  of  the  term.  '  o)ius  jyrobandi^ 
prohamU.  IS  this ;  that  if  no  e\adence  is  given  by  the  party  on  whom  the 

burthen  is  cast,  the  issue  must  be  found  against  him  in  all  cases, 
this  onus  is  imposed  on  the  party  propounding  a  Will ;  it  is  in 
general  discharged  by  proof  of  capacity,  and  the  fact  of  execu- 
tion, from  which  the  knowledge  of  and  assent  to  the  contents  of 
the  instrument  are  presumed  :  and  it  cannot  be,  that  the  simple 
fact  of  the  party  who  prepared  the  Will  being  himself  a  legatee, 
is,  in  every  case  and  under  all  circumstances,  to  create  a  con- 
trary presumption ;  and  to  call  upon  the  Court  to  pronounce 
against  the  Will,  unless  additional  evidence  is  produced  to  prove 
knowledge  of  its  contents  by  the  deceased.     A  single  instance, 
of  not  unfrequent  occm-rence,  will  test  the  triith  of  this  pro- 
position : — A  man  of  acknowledged  competence  and  habits  of 
business,  worth  100,000/.,  leaves  the  bulk  of  that  property  to  his 
family,  and  a  legacy  of  10/.  or  50/.  to  his  confidential  attorney, 
who  prepared  his  Will :     Would  this  fact  throw  the  burden  of 
proof  of  actual  cognizance  by  the  testator  of  the  contents  of  the 
AVill  on  the  party  propounding  it,  so  that,  if  such  proof  were 
not  supplied,  the  Will  would  be   pronounced  against  ?     The 
answer  is  obvious — it  would  not.     All  that  can  be  truly  said  is, 
that  if  a  person,  whether  attorney  or  not,  prepares  a  Will  with 
a  legacy  to  himself,  it  is  at  most  a  suspicious  circumstance,  of 
more  or  less  weight  according  to  the  facts  of  each  particular 
case ;  in  some  of  no  weight  at  all,  as  in  the  case  suggested ; 
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varying  according  to  the  circumstances,  for  instance  the  quantum 
of  the  legac}'',  and  the  proportion  it  hears  to  the  property  disposed 
of,  and  numerous  other  contingencies ;  hut  in  no  case  amounting 
to  more  than  a  circumstance  of  suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  Court  in  investigating  the  case, 
and  calling  upon  it  not  to  grant  probate  without  full  and  entire 
satisfaction  that  the  instrument  did  express  the  real  intentions 
of  the  deceased.  Nor  can  it  be  necessary  that  in  all  such  cases, 
even  if  the  testator's  capacity  is  doubtful,  the  precise  species  of 
evidence  of  the  deceased's  knowledge  of  the  Will  is  to  be  in  the 
shape  of  instructions  for  or  reading  over  the  instrument ;  they 
form,  no  doubt,  the  most  satisfactory,  but  they  are  not  the  only 
satisfactory,  description  of  proof  by  which  the  cognizance  of  the 
contents  of  the  Will  may  be  brought  home  to  the  deceased. 
The  Court  would  naturally  look  for  such  evidence  ;  in  some 
cases  it  might  be  impossible  to  establish  a  Will  without  it ;  but 
it  has  no  right  in  every  case  to  require  it.  I  have  said  thus 
much  upon  the  rules  of  law  applicable  to  this  case,  with  the 
concurrence  of  all  their  Lordships  who  heard  the  argument,  not 
particularly  with  a  view  to  the  decision  of  this  case,  but  in  order 
to  prevent  any  misconception  upon  a  subject  of  so  great  practical 
importance.  At  the  same  time  their  Lordships  wish  it  to  be 
distinctly  understood,  that,  entirely  acquiescing  in  the  propriety 
of  the  rule  so  qualified  and  explained,  they  should  be  extremely 
sorry  if  anything  which  has  fallen  from  them  should  have  the 
effect  of  impeding  its  full  operation." 

In  the  subsequent  case  of  Durlinrj  v.  Loveland  [a],   Sir  H.  "RxAe  m.  Barry 
Jenner  Fust,  referring  to  these  passages  in  the  iudo^ment  of  ^'  ^"*^"\  . 

°  J.  o  JO  approved  in 

Mr.  Baron  Parke,  observed  that  he  acceded  to  every  one  of  the  subsequent 
doctrines  and  principles  there  laid  down,  but  that  he  was  not  *^''^^^^' 
aware  that  the  Prerogative  Com-t  had  ever  acted  on  any  other 
or  different. 

The  rule  in  Barry  v.  ButUn  is  not  confined  to  the  single  case 
in  which  a  Will  is  prepared  by  or  on  the  instructions  of  a  person 
taking  large  benefits  under  it,  but  extends  to  all  cases  where 
circumstances  exist  which  excite  the  suspicion  of  the  Court ;  and 
whenever  such  circumstances  exist,  and  whatever  their  natm-e 
may  be,  it  is  for  those  who  propoimd  the  Will  to  remove  such 
suspicion  and  to  prove  aflBrmatively  that  the  testator  knew  and 
approved  of  the  contents  of  the  document ;    and  it  is  only  where 

(o)  2  Curt.  225,  227. 
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this  is  done  that  tho  onus  is  thrown  on  those  who  oppose  the 
AVill,  to  prove  fraud  or  undue  influence  or  whatever  else  they 
may  rely  on  to  disj)lace  the  case  made  for  proving  the  Will  {b) . 
In  cases  of  tliis  kind  the  person  opposing  \s  prund  facie  justified 
in  pleading  undue  influence  and  fraud,  and,  though  unsuccessful, 
ought  not  to  be  condemned  in  costs  unless  the  circumstances  of 
the  case  be  such  as  to  render  it  unreasonable  for  him  to  raise 
such  issues  [c). 


SECTION  VI. 

Of  Nunciqmtive   Wilh  and  Codicils. 

All  nuucu-  A  nuncupative  testament  is  when  the  testator,  without  any 

fmadeonaud   Writing,  doth  declare  his  Will  before  a  sufHcient  number  of 

after  Jan.  1,     -witnesses  ((/).     Before  the  Statute  of   Frauds   a   nuncupative 

invalidr  testament  was  of  as  great  force  and  efficacy  (except  for  lands, 

tenements,  and  hereditaments)  as  a  written  testament  [e).     But 

as  Wills  of  this  description  were  liable  to  great  impositions,  and 

might  occasion  many  perjuries,  the  Statute  of  Frauds  (29  Car.  II. 

c.  3)  laid  them  (except  when  made  by  "  any  soldier  being  in 

actual  military  service,  or  any  mariner  or  seaman  being  at  sea  ") 

under  so  many  restrictions  and  imposed  so  many  requisites  that 

they  fell  into  disuse  (/).     And  now  by  the  Wills  Act  (1  Yict. 

c.  26,  s.  9),  applying  to  all  Wills  made  on  or  after  1st  day  of 

Jan.,  1838,  it  is  enacted  that  no  Will  shall  be  valid  unless  it 

shall  be  in  writing  and  executed  in  manner  provided  by  the 

{h)  Tyrrell  Y,  Painton,  [1894]  P.  legacies  were  made  and  written  in 

151,  loT  (C.  A.).  a  Will,  and  many  things  were  ex- 

(c)  Wilson  Y.   Bassil,   [1903]   P.  pressed  to  be  done,  it  was  considered 
239.  a  nuncupative  Will  only :   Swinb. 

(d)  Swinb.  Pt.  1,   s.   12,   pi.   1;  Pt.  1,  s.  12,  pi.  6;    Godolpb.  Pt.  1, 
Godolpb.  Pt.   1,  c.  4,  s.  6.     It  is  c.  4,  s.  7. 

called    Nuncupative,    says    Swin-  (e)  Swinb.    Pt.    1,   s.   12,  pi.  3; 

biu'n,    a    nuncArpando,    i.e.,    nomi-  Godolpli.  Pt.  1,  c.  4,  s.  6. 

nando,  of  naming;  because  when  a  {f)  It  appears  from  tbe  Preface 

man  maketh.  a  nuncupative  testa-  to  tbe  Life  of  Sir  Leoline  Jenkins, 

ment,  be  must  name  his  executor  that  bo  claimed  to  himself   some 

and  declare  bis  whole  mind  before  merit  for  having,  during  the  pre- 

witnesses  :    ih.    pi.    2.      According  paration  of  the  Statute  of  Frauds, 

to  the  civil  law,  the  appointment  obtained    for    the    soldiers   of  the 

of  an  executor  was  the  essence  of  a  English  army  the   full  benefit  of 

Will ;  and  if  he  were  appointed  by  the  testamentary  privileges  of  the 

word    of    motith,   although    many  Eoman  army :  3  Curt.  531. 
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Act  {g).  The  exception,  however,  iu  favour  of  soldiers  and 
mariners  or  seamen  has  been  continued  by  the  11th  section  of 
the  Wills  Act,  which  provides  and  enacts  that  "  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,  may  dispose  of  his  personal  estate  as  he  might  have  done 
before  the  making  of  this  Act." 

This  privilege,  as  it  respects  soldiers,  has  been  held  to  be 
confined,  by  the  insertion  of  the  words  "  actual  military  service," 
to  those  who  are  on  an  expedition  :  And  consequently  it  has  been 
decided,  that  the  Will  of  a  soldier  made  while  he  was  quartered 
in  barracks,  either  at  home  (//)  or  in  the  colonies  (?),  is  not 
privileged.  The  same  was  held  as  to  the  Will  of  a  soldier  made 
at  Bangalore,  in  the  East  Indies,  whilst  in  command  of  the 
Mysore  division  of  the  army  there  stationed,  and  who  died 
whilst  on  a  tour  of  inspection  of  the  troops  under  his  com- 
mand (A).  But  where  the  deceased  was  on  his  way  from  one 
regiment  to  another,  both  of  which  were  in  actual  military 
service,  it  was  held  that  his  Will  was  privileged  (/) .  The  term 
"  soldier "  extended  to  persons  in  the  military  service  of  the 
East  India  Company  {m) . 


except  those 
made  by- 
soldiers  or 
mariners. 


Construction 
of  this 
exception  : 

as  to  soldiers : 


(g)  As  to  tlie  law  prior  to  the 
above  date  relating  to  nuncupative 
"Wills,  see  tlie  earlier  Editions  of 
this  Work,  Pt.  i.  Bk.  ii.  Ch.  ii. 
§vi. 

(/i)  Brummond  v.  Parish,  3  Ciu-t. 
522.  See  In  the  goods  of  Hiscock, 
[1901]  P.  78,  in  which  case  Brum- 
mond  V.  Parish  was  discussed. 
And  see  ante,  p.  12,  as  to  "Wills  of 
infant  soldiers  or  seamen. 

(0  TT7i/i!c  V.  Piepton,  3  Cui't,  818. 
See  In  the  goods  of  Phipps,  2  Cxu't. 
368  ;  In  the  goods  of  Johnson,  2 
Curt.  341. 

[h)  In  the  goods  of  Hill,  1  Eobert. 
276. 

(?)  Ilcrhert  v.  Herbert,  Dea.  &  Sw. 
10.  See  also  S.  P.,  In  the  goods  of 
Thome,  4  Sw.  &  Tr.  .36 ;  11  Jur. 
569  ;  S.  a,  34  L.  J.  (N.  S.)  P.  M. 
&  A.  131,  where  an  oflB.cer  was 
ordered  with  a  detachment  of  his 
regiment  to  Africa,  for  the  purpose 
of    joining    a  military   expedition 


into  the  interior,  and  his  "Will, 
made  before  the  expedition  left 
the  British  settlement,  and  in  con- 
templation of  the  intended  march, 
was  held  privileged.  See  also  In 
the  goods  of  Hiscock,  [1901]  P.  78 ; 
(iuttward  v.  Knee,  [1902]  P.  99,  in 
which  a  letter  written  after  mobi- 
lisation was  held  jarivileged  as  a 
soldier's  "Will.  See  also  May  v. 
May,  [1902]  P.  103,  n. ;  In  the 
goods  of  Scott,  [1903]  P.  243,  in 
which  case  a  declaration  made  by 
a  soldier  on  active  service  at  the 
instance  of  the  military  authorities, 
who  made  a  note  of  it  at  the  time, 
to  the  effect  that  in  the  event  of  his 
death  he  desired  his  effects  to  be 
credited  to  one  of  his  sisters,  whom 
he  named,  was  held  a  valid  testa- 
mentary document.  The  affidavit 
on  which  the  application  for  pro- 
bate is  made  must  be  explicit :  ih. 

(m)  In   the  goods  of  Bonaldson, 
2  Curt.  386. 
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as  to  mariners,  So,  in  tlio  case  of  TJw  Earl  of  Exston  v.  Seymour  [)i),  tlio 
testator,  Lord  Hugh  Seymour,  was  commander-in-chief  of  the 
naval  force  at  Jamaica,  but  lived  on  shore  at  the  official  residence 
with  liis  family :  And  it  was  hold  by  Sir  "Wm.  Wynne,  tliat  the 
testator  did  not  come  within  the  exception  ;  for  that  he  was  not 
"  at  sea "  within  the  meaning  of  that  expression  in  the  Act ; 
and  consequently  that  a  nuncupative  Will  made  by  him  on 
shore  w\as  invalid.  But  in  a  case  on  motion  (o),  the  unattested 
Will  of  a  seaman,  wlio,  while  on  board  a  vessel  lying  in  the 
harbour  of  Buenos  Ayres,  on  tlie  4th  of  November,  1839, 
obtained  leave  to  go  on  shore,  where  he  met  with  an  accident, 
and  was  thereby  so  severely  injured,  that  he  died  on  shore  on 
the  9th,  was  admitted  to  probate  as  being  within  the  exception ; 
and  the  Court  distinguished  the  case  from  that  of  Lord  Hiujli 
Seymour,  who  was  living  on  shore  at  Jamaica,  only  occasionally 
going  on  board  his  ship ;  but  this  was  to  be  regarded  as  the 
Will  of  a  seaman  "  at  sea,"  although  the  deceased  was  not 
actually  on  board  ship  at  the  time  the  Will  was  made.  So 
where  an  Admiral,  though  not  actually  at  sea,  was  in  a  river  on 
a  naval  expedition,  it  was  held  that  his  case  fell  within  the 
spirit  of  the  exception  in  the  Act  {^p). 

As  to  the  construction  of  the  words  "  mariner  or  seaman,"  in 
the  exception  ;  it  has  been  held  that  the  purser  of  a  man-of-war 
is  within  this  description,  and  it  should  seem  that  it  includes 
the  whole  service,  a2:)plying  equally  to  superior  officers  up  to  the 
commander-in-chief,  as  to  a  common  seaman,  being  at  sea  (r/). 
The  section  has  been  held  to  apply  also  to  merchant  seamen  (r). 

It  was  held  by   Sir   H.  Jenner  Fust,  on   motion  (s),  that, 


Construction 
of  words 
'*  mariner  or 
seaman." 


Persons 
within  the 


(?i)  Cited  J3er  mriam,  2  Ctu^t.  339 ; 
3  Curt.  530. 

(o)  In  the  goods  of  Lay,  2  Curt. 
375.  So  also  a  Will  made  by  a 
mariner  serving  on  board  H.M.S. 
"  Excellent "  whilst  she  was  per- 
manently stationed  in  Portsmouth 
Harbour,  was  held  to  be  the  "Will 
of  a  "  mariner  or  seaman  being  at 
sea"  within  sect.  11  of  the  WiUs 
Act:  In  the  goods  of  McMurdo,  L.  E. 
1  P.  &  D.  540.  See  also  /;;.  the  goods 
of  Saunders,  L.  E.  1  P.  &  D.  16. 

(^7)  hi  the  goods  of  Austen,  2 
Eobert.  611. 

{q)  In  the  goods  of  Hayes,  2  Curt. 


338.  A  surgeon  in  the  Navy  is 
a  "  mariner  or  seaman"  within  the 
section :  In  the  goods  of  Saunders, 
L.  E.  1  P.  &  D.  16.  As  to  the 
meaning  of  the  term  ' '  seaman  and 
mariner  "  in  sect.  2  of  stat.  28  & 
29  Vict.  c.  72,  sQQpost,  Pt.  i.  Bk.  iv. 
Ch.  III.  p.  306. 

(r)  Morrell  v.  Morrell,  1  Hagg. 
51  ;  In  the  goods  of  Milligan,  2 
Eobert.  108  ;  In  the  goods  of  Parher, 
2  Sw.  &  Tr.  375. 

(s)  In  the  goods  of  Farquhar,  4 
Notes  of  Cas.  651,  652;  In  the  goods 
of  McMurdo,  L.  E.  1  P.  &  D.  540  ; 
ante,  p.  12. 
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notwitlistandiug  the  general  provisions  of  tlie  Act,  a  minor  may  exception  may 
make  his  Will  if  he  falls  within  the  exception  as  being  "  in  wills  though 
actual  military  service,  &c. ; "  the  words  of  the  clause  being  "^<^er  age. 
"  any  soldier,  e^c." 

With  respect  to  the  making  and  probate  of  the  Wills  of  potty 
officers  and  seamen  in  the  King's  service,  and  the  non-commis- 
sioned officers  of  marines,  and  marines  serving  on  board  a  ship 
in  the  King's  service,  several  statutes  have  been  passed  containing 
regulations  calculated  to  counteract  the  frauds  and  impositions 
to  which  they  are  liable.     These,  however,  have  been  repealed, 
and  other  provisions  for  the  same  purpose  substituted,  by  the 
statute  28  &  29  Yict.  c.  72,  which  will  be  pointed  out,  when  Provisions  of 
the   subject  of  the  probate  of  Wills  is   considered  (/) •     With  ^J^^;^^^  ^2'^^ 
respect  to  the  Wills  of  merchant  seamen,  regard  must  be  had  to  ^s  to  Wills  of 
the  Merchant  Shipping  Act,  1894  (57  &  'o^  Vict.  c.  60)  («).  ^^^'^^''' 

{t)  See  post,  Pt.  I.  Bk.  iv.  Ch.  in.  p.  306.     See  also  ante,  p.  36. 
{li)  See  a7ite,  pp.  37,  38,  and  jwsf,  pp.  311,  366. 
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CHAPTER  THE  THIRD. 


OF  THE  REVOCATION  OF  WILLS. 


Ambulatory 
and  revocable 
nature  of  a 
Will. 


Mutual  Will : 
whether  ever 
irrevocable  in. 
equity. 


IhERE  lias  already  been  occasion  to  observe  that  a  Will  is 
in  all  cases  whatever  a  revocable  instrument.  For  though  a 
man  make  his  Testament  and  last  Will  irrevocable  in  the 
strongest  and  most  express  terms,  yet  he  may  revoke  it ; 
because  his  own  act  and  deed  cannot  alter  the  judgment  of 
law  to  make  that  irrevocable  which  is  of  its  own  nature  revo- 
cable {a).  A  Will  is,  therefore,  said  to  be  ambulatonj  until  the 
death  of  the  testator  (/>)< 

It  has  already  been  stated  that  a  mutual  and  conjoint  Will  is 
unknown  to  the  testamentary  law  of  this  country  (c) .  One 
ground  of  objection  to  such  an  instrument  as  testamentary,  is 
its  irrevocability.  However,  such  a  Will  may,  it  should  seem, 
in  some  cases,  be  enforced  in  equity  as  a  compact.  In  Dufour 
v.  Perc/ra  (d),  Mrs.  Camilla  Eancer,  the  yviie  of  Mr.  Rancer, 
being  entitled  to  a  legacy  under  the  Will  of  her  aunt,  she  and 
her  husband  agreed  to  make  a  mutual  Will,  which  they  did, 
and  both  executed  it ;  the  husband  died ;  the  wife  proved  his 
Will,  and  afterwards  made  another  Will.  And  the  question 
was,  whether  it  was  in  the  power  of  the  wife  to  revoke  the 
mutual  Will.  Lord  Camden,  C. :  "  This  question  arises  on  a 
mutual  Will  of  the  husband  and  wife ;  the  Will  is  jointly 
executed  by  them ;  what  the  wife  disposes  of,  is  the  residue  of 
lier  aunt's  estate,  given  to  her  by  her  Will.  I  do  not  find  the 
cases  go  so  far,  as  to  consider  a  legacy  to  a  wife,  as  excluding 
tbe  husband  by  implication :  but  there  is  no  occasion  to  deter- 


(a)  Vynior^s  case,  8  Co.  82,  a ; 
Swinb.  Pt.  7,  s.  14,  pi.  2. 

(h)  The  making  of  a  Will  is  but 
the  inception  of  it,  and  it  dotb  not 
take  effect  till  the  death  of  the 
testator  :  for  07n7ie  testamentum 
morte  consummatum  est,  et  voluntas 
est  amlidatoria  usque  ad  e^iremnm 


Vifce  exitum.  Then  it  would  be 
against  the  natm-e  of  a  Will  to  be 
so  absolute,  that  he  who  makes  it 
cannot  countermand  it :  Forse  and 
Ilembling^s  case,  4  Co.  61,  h. 

(c)  Arde,  p.  7. 

[d)  1  Dick.  419. 
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mine  that  question :  the  question  is,  as  the  husband  by  the 
mutual  Will  assents  to  his  wife's  right,  and  makes  it  separate, 
■whether  the  second  Will  by  the  wife  is  to  be  considered  as  void. 
It  struck  me  at  first,  more  from  the  novelty  of  the  thing  than 
its  difficulty.  The  case  must  be  decided  by  the  laws  of  this 
country.  The  Will  was  made  here ;  the  parties  lived  here ; 
and  the  funds  are  here.  Consider  how  far  the  mutual  Will  is 
binding,  and  whether  the  accepting  of  the  legacies  under  it  by 
the  survivor,  is  not  a  confirmation  of  it.  I  am  of  opinion  it  is. 
It  might  have  been  revoked  by  both  jointly,  it  might  have  been 
revoked  separately,  provided  the  party  who  intended  it  had 
given  notice  to  the  other  of  such  revocation.  But  I  cannot  be 
of  opinion,  that  either  of  them  coiild,  during  their  joint  lives, 
do  it  secretly ;  or  that  after  the  death  of  either,  it  could  be  done 
by  the  survivor  by  another  Will.  It  is  a  contract  between  the 
parties,  which  cannot  be  rescinded,  but  by  the  consent  of  both. 
The  first  that  dies,  carries  his  part  of  the  contract  into  execu- 
tion. Will  the  Coiu't  afterwards  permit  the  other  to  break  the 
contract  ?  Certainly  not.  The  defendant,  Camilla  Rancer, 
hath  taken  the  benefit  of  the  bequest  in  her  f  avoiu'  by  the  mutual 
Will,  and  hath  proved  it  as  such ;  she  hath  thereby  certainly 
confirmed  it ;  and  therefore  I  am  of  opinion,  the  last  Will  of 
the  wife,  so  far  as  it  breaks  in  upon  the  mutual  Will  is  void. 
And  I  declare,  that  Mrs.  Camilla  Eancer,  having  proved  the 
mutual  Will,  after  her  husband's  death,  and  having  possessed 
all  his  personal  estate,  and  enjoyed  the  interest  thereof  during 
her  life,  hath  by  those  acts  bound  her  assets  to  make  good  all 
her  bequests  in  the  said  mutual  Will;  and  therefore  let  the 
necessary  accounts  be  taken"  (c). 

This  case  was  succeeded  by  that  of  Walpole  v.  Lord 
Orford  (/) ,  where  the  Will  of  George,  Earl  of  Orf ord,  made 
in  1756,  and  Horace  Lord  Walpole's  codicil  of  the  same 
date,  made  in  concert,  constituted,  in  effect,  a  mutual  Will. 
Horace  Lord  Walpole  died  in  1757,  without  revoking  his 
part  of  the  mutual  Will,  namely  the  codicil  of  1756 ;  George 
Earl  of  Orford  died  in  1791,  when  it  aj)peared  that  he  had 
made  a  codicil  in  1776  ;  and  this  by  reason  of  a  reference 
to  his  last  Will,  bearing  date  in  1752,  was  construed  a 
revocation  of  his  part  of  the  mutual  Will,  namely,  the  Will 

(e)  See  this  judgment   also  re-      2  Hargr.  Jm-id.  Exerc.  101. 
ported  in  2  Hargr.  Jiirid.  Arg.  272  ;  (/)  3  Yes.  402. 
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Contracts 
to  leave 
property 
by  Will. 


Of  contracts 
not  to  revoke. 


of  1756.  A  case  was  then  raised  in  equity,  that  tlio  mutual 
Will  of  17oG  became  irrevocable  on  the  death  of  Lord 
Walpole  in  1757,  though  it  was  admitted  to  have  been 
revocable  by  either  during-  the  joint  lives  of  Lord  Walpole 
and  Lord  Orford,  with  notice  to  the  other.  And  the 
judgment  of  Lord  Camden  in  JDu/unr  v.  Percira,  was  mainly 
relied  on  in  support  of  that  position.  Lord  Loughborough, 
however,  refused  to  enforce  the  compact  of  the  mutual  Will ; 
but  this  was  chiefly,  it  seems,  by  reason  of  the  uncertainty, 
and,  in  some  sense,  unfairness,  of  the  compact;  so  that  it 
leaves  the  principle  of  Lord  Camden's  decision  in  Dufour  v. 
Percira  wholly  unshaken  (y). 

Although  contracts  to  leave  property  by  Will  may,  it  would 
seem,  be  enforced  specifically  in  equity,  yet  a  contract  to  leave 
by  Will  by  one  who  is  merely  donee  of  a  testamentary  power  of 
appointment,  cannot  be  specifically  enforced  (A) . 

And  here  it  may  be  right  to  mention  that,  although  a  Will  is 
always  revocable  notwithstanding  a  contract  not  to  revoke  it, 
yet  such  a  contract  is  not  illegal  and  is  binding  if  made  for 
good  consideration  and  in  such  form  as  to  comply  with  the 
Statute  of  Frauds  (/),  and  damages  are  recoverable  for  the 
breach  thereof  (/.•)  ;  but  a  contract  not  to  revoke  a  Will  cannot 
be  specifically  enforced.  A  mere  representation  of  an  intention, 
however,  as  distinguished  from  a  contract,  is  not  binding, 
although  such  representation  may  have  been  intended  to 
influence  the  conduct  and  action  of  the  contemplated  beneficiary, 
and  in  fact  have  been  acted  on  by  him  (/). 


{g)  See  1  Add.  278,  note  by  tlie 
learned  Eeporter  to  Hohson  v. 
Blackburn,  and  also  Mr.  Har- 
grave's  remarks  on  the  case  of 
Walpole  V.  Lord  Orford,  in  2  Jxrrid. 
Arg.  272;  2  Jurid.  Ex.  101.  See 
also  Goylmer  v.  Paddiston,  2  "Vent. 
3o3 ;  B.  C.  sub  nom.  Goilmere  y. 
Buttison,  1  Vern.  48;  Fortescue  v. 
Hennah,  19  Ves.  67;  Chester  v. 
Urwick,  23  Beav.  407. 

(7i)  Re  Parkin,  Hill  v.  ScJiivarz, 
[1892]  3  Ch.  510;  Re  Bradshaw, 
[1902]  1  Ch.  436,  447;  Zaiser  v. 
Laivleij,  [1902]  2  Ch.  799,  805; 
affirmed,  [1903]  A.  C.  411. 

(i)  Hammersley   v.   De    Biel,    12 


CI.  &  F.  45  ;  Robinson  y.  Om- 
manney,  23  C.  D.  285. 

[k)  Re  Parkin,  ubi  supra. 

(?)  Maddison  y.  Alderson,  8  A. 
C.  467,  disapproving  Loffus  v. 
Maw,  3  Giff.  592,  in  whicli  case 
Stuart,  V.-C,  held  that,  where  a 
testator  had  induced  his  niece  to 
continue  her  services  on  the  faith 
that  he  would  leave  her  certain 
proi)erty,  and  took  her  to  his  soli- 
citor's office  to  see  a  codicil  to  that 
effect,  the  niece  was  entitled  to 
have  the  trusts  in  her  favour, 
therebj^  declared,  performed,  not- 
withstanding the  fact  that  the 
testator  had  by  a  subsequent  codi- 
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By  stat.  1  Yiet.  e.  26,  s.  20,  it  is  enacted,  "  that  no  AVill  or  i  Vict.  c.  26, 
codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than  wmto  be* 
as  aforesaid,  \_i.c.  by  marriage  under  sect.  18,]  or  by  another  revoke!  but 
Will  or  codicil  executed  in  manner  hereinbefore  required,  or  Will  or 
by  some  writing  declaring  an  intention  to  revoke  the  same  {m)  ^^^^^{^l  ^^ 
and  executed  in  the  manner  in  which  a  Will  is  hereinbefore  executed  like 
required  to  be  executed  (;;),  or  by  the  burning,  tearing,  or  other-  destructi*oii -^ 
wise  destroying  the  same  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  du'ection,  with  the  intention  of  revoking 
the  same." 

And  by  sect.  21,  it  is  fmiher  enacted,  "that  no  obliteration,  i  Vict.  c.  26, 
interlineation,  or  other  alteration  made  in  any  Will  after  the  ait^ratirain 
execution  thereof  shall  be  valid  or  have  any  effect,  except  so  far  a  Will  shall 
as  the  words  or  effect  of  the  Will  before  such  alteration  shall  etfwV^unless 
not  be  apparent,  unless  such  alteration  shall  be  executed  in  like  ^^^^^l^*^"^  ^^ 

Q   \V  ill 

manner  as  hereinbefore  is  required  for  the  execution  of  the 
Will ;  but  the  Will,  with  such  alteration  as  part  thereof,  shall 
be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  Will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  Will." 

It  may  here  be  observed  that,  by  reason  of  the  above  enact-  A  testator 
ment  contained  in  the  20th  section,  a  testator  cannot  delegate  authorize  a 
his  power  of  revoking  the  Will,  by  inserting  in  it  a  clause  ^^^^'^  *o  ^^ 
conferring   on  another   an   authority   to   destroy   it   after   his  after  Ma 
death  (o).  ^^''^^- 

cil  revoked  tlie  codicil  in  her  favour.  within  this  section  :  In  the  goods  of 
See  also  Humphreys  v.  Green,  10  Gosling,  11  P.  D.  79. 
Q.  B.  D.  148.  (?i)  There  seems  to  be  some 
(to)  Where  a  testator  had  oblite-  doubt  as  to  whether  a  writing- 
rated  the  whole  of  a  codicil,  in-  which  only  revokes  the  Will  to 
eluding  his  signatui-e,  by  thick  which  it  is  attached  ought  to  be 
black  marks,  and  at  the  foot  of  it  admitted  to  probate  :  In  the  goods 
had  written  the  words  signed  by  of  Fraser,  L.  R.  2  P.  &  D.  40.  See 
himself  and  attested  by  two  wit-  In  the  goods  of  Hichs,  L.  E.  1  P.  & 
nesses,  "we  are  witnesses  of  the  D.  683;  In  the  goods  of  Hubbard, 
erasure  of  the  above,"  it  was  held  L.  E.  1  P.  &  D.  53. 
that  the  codicil  was  revoked,  for  (o)  StockweU  v.  Ritherdon,  1 
the  words  were  "  a  writing  declar-  Eobert.  661,  per  Sir  H.  Jonner 
ing  an  intention  to  revoke,"  and  Fust. 
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1  Vict.  c.  2G, 
s.  20: 


s.  21: 


Statute  of 
Frauds,  s.  6. 


Statute  of 
Frauds,  s.  22. 


To  -what  cases 
the  Wills  Act 
extends : 

every  act  done 
to  a  Will 
after  Jan.  1 , 
1838,  must  be 
in  comjjliance 
•with  the 
statute 
though  the 
Will  be  made 
before  that 
date. 


SECTION  I. 

Revocation  hy  Destruction^  Burning,  Tearing,  Cancellation, 
or  Obliteration. 

It  will  bo  observed,  that  the  20th  section  of  the  Wills  Act 
confines  the  modes  of  total  revocation  by  means  of  any  act  done 
to  the  instrument  itself,  to  "  burning,  tearing,  or  otherwise 
destroying  ^^  [p). 

It  is  obvious,  also,  that  a  part  only  of  a  Will  may  be  revoked 
in  the  manner  here  described ;  for  the  statute  says  that  "  no 
Will,  or  any  part  tJtercof,  shall  be  revoked  otherwise  than,  &c., 
or  by  the  burning,  tearing,  or  otherwise  destroying  the  same," 
&C.  {q). 

And  as  to  partial  revocation,  it  is  f  mother  enacted  by  sect.  21, 
that  no  obliteration,  interlineation,  or  other  alteration,  made 
after  the  execution,  shall  be  valid  or  have  any  effect  (except  so 
far  as  the  words  or  ejBFect  of  the  Will  before  such  alteration 
shall  not  be  apparent) ,  unless  such  alteration  shall  be  executed  in 
like  manner  as  is  required  for  the  execution  of  the  Will. 

By  the  sixth  section  of  the  Statute  of  Frauds,  with  respect  to 
devises  of  lands,  revocations  of  this  nature  were  confined  to 
"  burning,  cancelling,  tearing,  or  obliterating  the  same." 

This  section,  however,  did  not  extend  to  Wills  of  personal 
property  ;  but  with  respect  to  them  it  was  merely  provided,  by 
sect.  22,  that  no  Will  concerning  any  goods  or  chattels  or 
personal  estate  should  be  repealed  or  altered  "by  any 
words." 

The  34th  section  of  the  Wills  Act  enacts,  that  "  this  Act  shall 
not  extend  to  any  Will  made  before  the  1st  day  of  January, 
1838  " ;  but  the  interpretation  of  the  Act,  which  has  been 
adopted  by  the  Prerogative  Court,  and  approved  by  the  Privy 
Council,  is,  that  the  operation  of  the  Act  was  meant  only  to  be 
suspended  with  respect  to  the  execution  of  such  Wills  as  were 
already  made  at  the  passing  of  the  Act  and  those  made  between 
the  passing  of  the  Act  and  the  1st  of  January,  1838,  and  that 
a  Will  made  before  the  statute  came  into  operation  is  not 
exempted  from  the  necessity  of  complying  with  the  provisions 


{X>)  See  ante,  p.  97. 
{q)  Clarke  v.  Scripps,  2  Eobert. 
563,  567,  by  Sir  J.  Doclson ;  In  the 


goods  of  Woodward,  L.  E.  2  P.  &  D. 
206.  And  see  Leonard  v.  Leonard, 
[1902]  P.  243,  248. 
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of  the  new  law  with  respect  to  ann  act  done  to  it  after  that 
2)erio<l  (r) . 

It  has  been  establislied  by  the  judgment  of  the   Judicial  Presumption 
Committee  of  the  Privy  Council  in  Coojyer  v.  Borhett  {s),  which  alterations, 
has  been  followed  in  several  subsequent  cases  (0,  that  where  "^^yj^^j^eU  to 
unattested  alterations  appear  on  the  face  of  a  Will,  and  no  have  been 
information  can  be  given,  and  there  are  no  circumstances,  one 
way  or  the  other,  to  show  when  the  alterations  were  made,  the 
presumj^tion  is  that  the  alterations  were  made  after  the  execution 
of  the  Will,  and  the  fact  that  a  date  is  affixed  to  the  alteration 
is  not  evidence  to  rebut  the  presumption  (u) .     In  order  to  rebut 
this  presumption,  declarations  of  the  testator,  before  the  execu- 
tion of  his  Will,  that  he  intended  to  provide  by  his  Will  for  a 
person  who  would  be  unprovided  for  without  the  alteration  in 
question,  are  admissible  evidence ;  but  not  declarations,  after 
the  execution,  that  the  alteration  had  been  made  previously  (x) . 
Where  a  Will  has  been  prepared  in  the  first  instance  with  the 
amounts  of  the  legacies  in  blank,  and  the  amounts  involving, 
for  want  of  space,  some  interlineations  and  alterations,  have 
been  afterwards  filled  in  by  the  testator  himself,  the  Court  will 
presume  that  they  were  filled  in  previous  to  execution :  for  it 

(r)  Hohhs  v.  Knight,  X  Curt.  768;  executed. 

Croker  v.    Lord  Hertford,  4  Moo.  («)  Inthe  goodsofAdamson,'L.'R. 

P.  C.  339,  356.  3  P.  &  D.  253,  256. 

(s)  4  Notes  of  Cas.  685  ;  S.  C,  4  {x)  Doe  v.  Palmer,  16  Q.  B.  747; 

Moo.  P.  C.  419.  Bench  v.  Bench,  2  P.  D.  60.     But 

{t)  Ginvi  V.  Gregory,  3  De  G.  M.  -where  the  deceased  executed  a  "Will 

&   G.    780,    by  Lord    Cran worth;  and  codicil,  the  latter  referring  to 

Boe  V.   Palmer,  16  Q.  B.  747  ;  Li  the  former  by  its  date,  the  name  of 

the  goods  of  James,   1    Sw.  &   Tr.  the  executor  aj)pointed  by  the  Will 

238 ;    In    the    goods   of  White,    30  being  wiitten   on   an  erasure,  the 

L.  J.  P.  &  M.  55.     But  in  Williams  Court  admitted  the  declaration  of 

V.  Ashton,  1  Johns.  &  H.  115,  118,  the  testator  as  to  the  person  he  had 

Wood,  V.-C,  said  he  did  not  think  appointed    executor,    made    before 

it    "was   quite    a    correct   mode   of  the  execution  of  the  codicil,   and 

stating  the  law,  to  say  that  altera-  granted  probate   of  the  Will  and 

tions  in  a  Will  are  presumed  to  codicil  to   such   executor :    In   the 

have  been  made  at  one  time  or  at  goods  of  Sylces,  L.  E.  3  P.  &  D.  26. 

another ;  but  that  the  correct  view  It  is  not  sufficient  to  prove  that  the 

is  that  the  on  us  is  cast  on  the  party  testator  told  the  witnesses  at  the 

who  seeks  to  derive  an  advantage  time   of  attestation    that    he    had 

from  an   alteration  in   a  Will,   to  made  some  alterations  in  his  Will, 

adduce  some  evidence  from  which  but  did  not  allow  them  to  see  what 

a  jury  may  infer  that  the  altera-  the  alterations  were :   Williams  v. 

tion  was  made  before  the  Will  was  Ashton,  1  Johns.  Sc  H.  115. 
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Presumption 
in  absence 
of  evidence 
whiro  Will 
found  muti- 
lated after 
testator's 
death. 

Presumption 
as  to  altera- 
tions in  Will 
dated  on  or 
after  1  Jan. 
1838. 

Presumption 
not  altered  by- 
fact  that 
codicil  has 
been  duly 
executed. 

No  presump- 
tion as  to 
alterations 
where  Will 
is  dated  before 
1  Jan.  1838. 


Presumption 
in  absence  of 
evidence  in 
case  of  un- 


cannot  bo  supposed  tliat  the  execution  was  prior  to  the  insertion 
of  the  legacies  (y) ;  and  the  mere  circumstance  of  the  amount  of 
a  legacy,  or  name  of  a  legatee,  being  inserted  in  different  ink, 
and  in  a  different  handwriting,  docs  not  alone  constitute  an 
obliteration,  interlineation,  "  or  other  alteration  "  within  the 
meaning  of  the  statute ;  nor  does  any  presumption  arise  against 
the  Will  having  been  duly  executed  as  it  appears  (s).  So  where 
a  Will  and  codicil  were  in  the  testator's  custody,  and  the  Will 
is  found  mutilated  after  his  death,  in  the  absence  of  evidence, 
the  presumption  is  that  it  was  mutilated  by  the  testator,  after 
the  execution  of  the  codicil  {a).  Consequently,  if  the  Will  is 
dated  on  or  after  Jan.  1st,  1838,  it  is  obvious  that  the  alterations 
also  must  be  taken  to  have  been  made  after  the  new  Act  came 
into  operation.  The  presumption  is  not  at  all  varied  or  altered 
by  the  circumstance  of  a  codicil  to  the  Will  having  been  duly 
executed :  The  presumption  of  law  must  still  be  that  the  altera- 
tions were  made  after  the  execution  of  the  codicil  {b)  ;  unless 
there  be  proof  or  internal  evidence  to  the  contrary,  in  which 
case  the  codicil,  being  a  republication  of  the  Will,  would 
republish  the  Will  with  the  alterations  (c) . 

As  to  Wills  dated  before  the  1st  of  Jan.,  1838,  it  does  not 
appear  to  be  settled,  whether  the  presumption  is  that  alterations 
were  made  before  or  after  the  Wills  Act  came  into  operation ; 
for  though  they  must  be  taken  to  have  been  made  after  the 
execution  of  the  Will,  it  does  not  follow  that  they  were  made 
on  or  after  Jan.  1st,  1838  (r/).  It  may  be  observed  that  in  the 
instance  of  an  unattested  Will  without  date,  where  the  case  is 
bare  of  circumstances  from  which  the  time  when  it  was  made 


[y)  Birch  v.  Bircli,  1  Eobert.  675; 
In  the  goods  of  Cadge,  L.  E.  1  P.  & 
D.  543. 

(z)  Grevilh  v.  Tylee,  7  Moo.  P.  C. 
320.  See  also  In  the  goods  of 
Swindvn,  2  Eobert.  192.  Where 
some  trifling  alterations  and  inter- 
lineations aj)peared  on  tlie  face  of 
a  holograph.  AVill,  and  there  was 
no  evidence  whether  they  were 
written  before  or  after  the  execu- 
tion, except  the  affidavit  of  an 
exi^ert  that,  in  his  opinion,  they 
were  written  at  the  same  time  as 
the  rest  of  the  "Will,  on  that  evi- 
dence the  Court  admitted  them  to 


probate :  In  the  goods  of  Hindmarch, 
L.  E.  1  P.  &  D.  307. 

(a)  Cliristmas  v.  Whinyates,  3 
Sw.  &  Tr.  81. 

(5)  lushington  v.  Onslow,  6  Notes 
of  Cas.  183;  In  the  goods  of  Bradley, 
5  Notes  of  Cas.  186. 

(c)  In  the  goods  of  Syhes,  L.  E. 
3  P.  &  D.  26 ;  Tyler  v.  Merchant 
Taylors  Co.,  15  P.  D.  216;  In  the 
goods  of  Heath,  [1892]  P.  253.  But 
see  Re  Hay,  [1904]  1  Ch.  317. 

[d)  See  In  the  goods  of  Penning- 
ton, 1  Notes  of  Cas.  399;  Wynny. 
Heveringham,  1  Coll.  630. 
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may  be  inferred,  it  has  been  held  that  the  presumption  is  that  attested 

•L  -lie  1        A    i  -J  1-        I  \  undated 

it  was  made  before  the  Act  came  into  operation  \e).  -Will. 

With  respect  to  what   amounted  to  an  act  of  destruction,  Act  of  Revo- 
sufficient  to  operate  as  a  total  revocation,  if  made  before  the  j^  j^^_  ^^ggg^ 
1st  of  Jan.,  1838,  see  the  earlier  Editions  of  this  Work,  Pt.  I., 
Bk.  II.,  ch.  3,  §  1. 

With  resj)ect  to  acts  of  destruction  or  cancellation  done  after  What  shall 
the  Wills  Act  came  into  operation  :  It  will  be  observed,  that  the  a'revwjatoiy 
words  "cancelling"  and  "  obliteratino^,"  which   occur   in   the  act  of  de- 

.        sti'uction  if 

Statute  of  Frauds,  are  omitted  in  the  20th  section  of  the  Wills  done  after 
Act,  and  that  the  words  "  otherwise  destroying  "  are  substituted.  ^  ^^^\  ^'^'^^• 
It  has  been  considered  that  these  latter  words  mean  modes  of  "otherwise 
destruction  ejusdem  generis,  as  cutting,  throwing  into  water,  or  destruymg." 
the  like,  and,  therefore,  exclude  cancelling  (/').  And  it  has 
been  argued,  that  a  still  narrower  construction  ought  to  prevail, 
viz.  that  a  revocation  of  a  Will  under  the  new  law,  by  any  mode 
short  of  actual  destruction  or  annihilation,  can  only  be  by 
burniug  or  tearing.  In  Hohhs  v.  KnigJit  {g),  Sir  Herbert  Jenner 
Fust  held,  that  the  excision  of  the  name  of  the  testator  amounted 
to  a  revocation  of  the  Will  under  the  terms  "  otherwise  destroy- 
ing "  (//) ;  and  that  it  was  not  necessary,  in  order  to  operate  a 
revocation,  that  the  whole  instrument  should  be  destroyed ;  it 
was  sufficient  if  the  entirety  or  essence  of  the  thing  were 
destroyed  :  In  that  case,  the  name  of  the  testator,  an  essential 
part  of  the  Will,  had  been  removed :  And  the  learned  judge 
proceeded  to  state  that  the  inclination  of  his  opinion  was,  that  a 
testator  might  revoke  his  Will  by  obliterating  his  signature  to 
it,  if  the  obliteration  amounted  to  a  destruction  ;  if  the  testator 
had  so  carefully  obliterated  it  that  it  was  perfectly  illegible  : 
And  further,  by  parity  of  reasoning,  that  if  the  names  of  the 
attesting  witnesses  were  taken  away  by  the  testator  animo 
revocandi,  it  would  be  a  good  destruction  of  the  Will  under  the 

(e)  Pechell  v.  Jenl-inson,  2  Curt.  of  an  officer  in  actual  service,  see 

273,  ante,  p.  54.     And  on  the  au-  In  the  goods  of  Tweedale,  L.  E.  3  P. 

thority  of  this  case,  and  of  In  the  &  D.  204. 

goods  of  Ptninimjton,  ante,  note  (f/),  (y)  Sugden's  Essay,  p.  46. 

Sir    C.    Cresswell    held,    hcesitans,  ,       ^ 

,,    ,    ,,  -■        •     .n  (<j)  1  Curt.  768. 

that  the  presumption  is  the  same  ^"^^ 

as  to  alterations:    In  the  goods  of  {h)  It    is     sufficient    revocation 

Streaker,  28  L.  J.  P.  M.  &  A.  50.  within  the  section  if  the  signature 

See  also  Benson  v.  Benson,  L.  E.  2  of  the  testator  is  scratched  out  as 

P.  &  D.  172.     As  to  presumptions  with    a    knife :     In    the    goods    of 

in  the  case  of  alterations  in  a  Will  Morton,  12  P.  D.  141. 
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Striking 
through 
with  pen 
insufficient. 


Actual  burn- 
ing necessary; 
intention  and 
attempt  to 
burn  insuffi- 
cient. 


Act :  The  learned  judge  likewise  observed,  that  if  the  signature 
had  been  burnt  or  torn  out,  that  would  be  clearly  sufficient  to 
revoke :  and  that  if  it  were  necessary  to  determine  the  point,  he 
thought  it  would  not  bo  difficult  to  hold,  that  cutting  is 
equivalent  to  tearing.  This  decision  was  cited  by  Sir  John 
Dodson  in  Clarice  v.  Scnpps  (/)  ;  and  that  learned  judge  said, 
that  he  quite  agreed  with  Sir  H.  J.  Fust,  that  cutting  and 
tearing  arc  equivalent  acts  (k). 

Cancellation  by  striking  through  with  a  pen  is  not  a 
revocation  under  the  Wills  Act  (/),  even  though  the  striking 
tlrrough  be  done  animo  rewcandi{m),  A  symbolical  bm^ning, 
tearing,  or  destruction  will  not  do :  there  must  be  the  act  as 
well  as  the  intention.  All  the  destroying  in  the  world  without 
intention  will  not  revoke  a  Will :  nor  all  the  intention  in  the 
world  without  destroying  :  there  must  be  the  two  (;/). 

It  was  held,  in  the  construction  of  the  Statute  of  Frauds,  that 
in  order  to  operate  a  revocation  of  a  Will,  it  was  not  necessary 
that  the  instrument  itself  should  be  consumed  or  torn  to 
pieces  (o).  It  was  decided,  however,  that  there  must  be  an 
actual  burning  of  the  Will  to  some  extent,  in  order  to  effect  a 
revocation  of  this  nature  ;  and  that  an  intention  and  attemj)t  to 
burn  was  insufficient  (jj).  There  seems  to  be  no  reason  why 
these  decisions  should  not  be  applied  to  the  Wills  Act.  But 
assuming  them  to  be  adopted  as  authorities  in  its  construction, 
it  is  difficult  to  state  any  precise  rule  with  respect  to  the  extent 


(/)  2  Eobert.  563,  570,  575. 

{k)  Where,  however,  the  Will 
was  found  with  the  testator's  ori- 
ginal signature  erased,  but  another 
signature  appeared  at  a  short  dis- 
tance beneath.  Dr.  Lushington 
held,  on  the  facts  and  circum- 
stances deposed  to,  that  the  origi- 
nal signature  had  not  besn  erased 
animo  revocandi  as  required  Dy  the 
new  Wills  Act,  and  that  in  the 
prohate  the  original  signatui'e  must 
be  restored,  and  the  second  omitted: 
In  the  goods  of  King,  2  Eobert.  403. 
See  also  Li  the  goods  of  Coleman,  2 
Sw.  &  Tr.  314.  But  where  on  the 
death  of  the  deceased  a  Will  was 
found  the  signature  to  which  had 
been  cut  out  but  gummed  to  its 


former  place,  it  was  held  that  the 
presumption  of  revocation  was  not 
rebutted,  although  there  was  evi- 
dence of  declarations  by  the  de- 
ceased of  intention  to  benefit  his 
wife  by  WiU  :  Bell  \.  FothergiU, 
L.  E.  2  P.  &  D.  148. 

(?)  Stephens  v.  Tapprell,  2  Curt. 
458. 

(m)  In  the  goods  of  Rose,  4  Notes 
of  Cas.  101 ;  la  the  goods  of  Brew- 
ster, 29  L.  J.  P.  &  M.  69. 

(w)  Per  James,  L.  J.,  Cheese  v. 
Lovejoij,  2  P.  D.  251,  253. 

(o)  Bill)  V.  Thomas,  2  W.  Black. 
1043. 

{p)  Dve  V.  Harris,  6  A.  &  E.  209; 
S.  C,  2Nev.  &P.  615. 
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to  wliicli  the  burning  or  tearing  of  the  Will  must  go,  in  order 

to  effect  a  revocation :  In  giving  judgment,  in  Doe  v.  Harris, 

Lord  Denman  observed,  that  doubt  might  be  entertained  now, 

whether  the  proof  given  in  Bihh  v.  Thomas  would  be  sufficient 

as  to   the   acts   of   burning   and   tearing :  Patteson,   J.,  said, 

"  There   must  be,   at   all   events,    a    partial    burning    of    the 

instrument  itself :  I  do  not  say  that  a  quantity  of  words  must 

be  burnt ;  but  there  must  be  a  burning  of  the  paper  on  which 

the  Will  is  "  :  Williams,  J.,  said,  "  The  Will  must  be  torn  or 

burnt,  and  the  question  will  always  be  whether  that  was  done 

with   intention   to   cancel;    how   much    should    be    bm'nt,    or 

whether  the  Will  should  be  torn  into  more  or  fewer  pieces,  it  is 

not  necessary  to  lay  down  "  :  Coleridge,  J.,  said,  "  The  question 

is  put,  whether  the  Will  must  be  destroyed  wholly,  or  to  what 

extent  ?     It  is  hardly  necessary  to  say  ;  but  there  must  be  such  The  burniug 

an  injury  with  intent  to  revoke  as  destroys  the  entirety  of  the  Will :  as  to  destroy 

because  it  may  then  be  said,  that  the  instrument  no  longer  ^^^  ^J^mi^*'^  *^^ 

exists  as  it  was " :  And  Sir  Herbert  Jenner  Fust,  in  giving 

judgment  in  Hohbs  v.  Knight  {q),  cited  and  adopted  the  view 

of  the  question  thus  taken  by  Mr.  Justice  Coleridge  as  applicable 

to  the  construction  of  the  new  statute. 

The  same  view  has  been  taken  by  the  Courts  in  several  sub-  Above  view- 
sequent  cases ;  as  in  Price  v.  Powell  (>■) ,  where  the  Barons  of  the  subsequent^ 
Exchequer  regarded  the  tearing  off  the  seal  of  a  Will  animo  ^^^^s- 
revocandi  as  amounting  to  a  revocation  of  it  by  reason  of  its 
being  a  destruction  of  its  entirety.  So  in  Williams  v.  Tyley  (s), 
where  there  was  the  usual  statement  in  the  witnessing  clause  at 
the  end  of  a  Will  that  the  testator  had  set  his  hand  to  the  pre- 
ceding pages.  Wood,  Y.-C,  held,  that  the  testator  had  thereby 
made  the  signatures  on  those  pages  a  part  of  his  Will,  and  that 
the  whole  Will  was  revoked  by  tearing  them  off,  animo  revocandi; 
and  his  Honour  relied  on  the  above-mentioned  case  of  Price  v. 
Powell,  and  approved  of  the  principle  on  which  it  had  been 
decided.  Again,  In  the  goods  of  Harris  (t),  where  a  testatrix, 
having  executed  her  Will  by  signing  her  name  at  the  foot  of 
each  sheet,  cut  off  the  signatures  on  the  first  five  sheets,  and 
cancelled  her  own  signatm-e  at  the  end  of  the  last  sheet,  writing 
underneath  that  she  had  cancelled  the  Will  on  a  certain  day  : 
The  last  sentence  in  her  Will  in  effect  referred  to  the  signatures 

{q)  Ante,  p.  101.  (s)  Johns.  529. 

(r)  3  11.  &  N.  341.  (0  3  Sw.  &  Tr.  485. 
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slio  had  cut  off  as  giving  validity  to  the  Will :  And  it  was 
thereupon  considered  by  Sir  J.  P.  Wilde  that  tlio  Will  was 
destroyed  in  its  entirety,  and  could  not  he  admitted  to  probate. 
So  In  the  goods  of  Lav'tH  (u),  the  Will  was  held  by  Sir  C. 
Cresswell  to  be  revoked  by  tearing  oil  the  signatures  and 
attestation.  And  in  another  case,  before  the  same  judge.  In 
the  goods  of  GuUan  (.r),  whore  the  testator  had  subscribed  each  of 
the  several  sheets  of  which  his  Will  consisted  at  the  foot  of  each 
sheet  in  the  presence  of  the  attesting  witnesses,  who  thereupon 
also  subscribed  each  sheet  in  his  presence,  and  on  his  death  two 
of  the  middle  sheets  of  the  Will  only  could  be  found ;  it  was 
held  that  the  signatures  at  the  end  of  the  Will,  being  the  only 
ones  made  in  compliance  of  the  statute,  having  been  destroyed, 
the  wliole  Will  was  revoked,  and  the  sheets  that  had  been  found, 
though  duly  attested,  could  not  be  admitted  to  probate. 

It  must  be  here  observed,  that  if  the  act  of  destruction  or 
cancellation  be  inchoate  and  incomplete,  it  will  not  amount  to  a 
revocation.  Thus  in  Doe  v.  Perkes  (//),  it  appeared  that  the 
testator,  being  moved  with  a  sudden  impulse  of  passion  against 
one  of  the  devisees  under  his  Will,  conceived  the  intention  of 
cancelling  it,  and  of  accomplishing  that  object  by  tearing : 
Having  torn  it  twice  through,  his  arms  were  arrested  by  a 
bystander,  and  his  anger  mitigated  by  the  submission  of  the 
party  who  had  provoked  him  :  He  then  proceeded  no  further, 
and  after  having  fitted  the  pieces  together,  and  found  that  no 
particular  word  had  been  obliterated,  he  said,  "  It  is  a  good  job 
it  is  no  worse."  Upon  this  evidence,  it  was  left  to  the  jmy  to 
say  whether  the  testator  had  done  all  he  intended,  or  whether 
he  was  prevented  from  completing  the  act  of  destruction  he 
intended  :  They  found  that  he  was  so  prevented,  and  the  Court 
of  King's  Bench  held,  that  their  verdict  was  right,  and  that 
there  was  no  revocation  of  the  Will  (:;) . 

In  accordance  with  this  authority,  the  case  of  Elms  v.  Elms  (a) 
was  decided.  In  that  case  the  testator  tore  the  Will  almost 
in  two,  but  was  stopped  by  the  exclamations  of  persons  in  the 
room  as  to  the  danger  of  destroying  the  existing  Will  before 


(»)  1  Sw.  &  Tr.  31. 

(x)  Ihid.  125. 

(y)  3  B.  &  A.  489.  See  accord. 
In  the  goods  of  Colberg,  2  Curt.  832; 
Giles  T.  Warren,  L.  E.  2  P.  &  D. 
401. 


(a)  See  observations  of  Mr.  Jus- 
tice Holroyd,  before  whom  this  case 
was  tried,  in  summing  up  the  evi- 
dence to  the  jury  :  Gow,  186. 

(rt)  1  Sw.  &  Tr.  155. 
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making  another :  Sir  Cresswell  Cresswell  laid  down  tlie  law  to 
be,  that  in  order  to  revoke  a  Will  by  tearing  it,  it  is  not 
necessary  to  reud  the  Will  into  more  pieces  than  it  originally 
consisted  of,  but  that  it  is  sufficient  if  the  testator  intended  the 
tearing  actually  done  of  itself  to  work  a  revocation  without  any 
further  act — in  other  words,  if  when  he  ceased  tearing,  he  had 
done  all  that  he  contemplated  doing  for  the  purpose  of  revoking  : 
But  the  learned  judge,  having  regard  to  all  the  evidence  in  the 
ease,  was  not  satisfied  that  the  testator  did  so  intend,  and  there- 
fore held  that  the  Will  was  not  revoked. 

It  should  be  borne  in  mind  that  to  operate  a  revocation,  the  Act  of  revo- 
act  of  "  burning,  tearing,  or  otherwise  destroying,"  is  required  tak°pi!^e^in 
by  the  20th  section  to  be  done   by  the  testator  or  by  some  testator's 
person  in  his  presence,  and  b//  //is  direction  {b).     Therefore,  in  a  ^   *  ^ 
case  where  a  codicil  had  been  burnt  by  the  testator's  order  with 
intent  to  revoke,  but  not  in  his  presence,  probate  was  decreed  of  a 
draft  copy  of  the  codicil  (c) .     Where  the  Will  of  a  testatrix  was  and  by  Lis 
destroyed  in  her  presence,  but  ivithout  her  consent  or  mithoritij,  by 
a  relative,  and  subsequently  the  testatrix,  though  pressed  to  do 
so,  refused  to  make  a  new  Will,  saying  that  she  could  not  bring 
her  mind   to  it,  and  that  it  must  remain  as  it  was,  it   was 
contended,  in  order  to  establish  a  revocation,  that  the  language 
used  by  the   testatrix  amounted   to   a  ratification   of   the  de- 
struction  of    the    Will,   and    was    therefore   equivalent   to    a 
destruction   in   her   presence   and   by  her   direction   with   the 
intention  of  revoking  it.     Mr.  Justice  Butt,  however,  in  his 
judgment  said  he  doubted  very  much  whether  that  was  a  tenable 
argument  in  any  cii'cumstauces,  but  that  it  was  not  necessary 
for  him  to  decide  the  point  as  he  held  that  the  words  attributed 
to  the  testatrix   did   not  amount  to  a  ratification  of   the  de- 
struction (r/). 

It  has  abeady  been  pointed  out,  that  under  the  20th  section  Effect  (muler 
of  the  Wills  Act,  a  part  only  of  a  Will  may  be  revoked  in  the  *^|(^of'^'^' 
manner  described  (e) .     Accordingly,  it  has  been  held  that  if  the  mutUatmg 

.  o  ./  '    ^  part  of  the 

testator  after  the  execution  of  the  Will  destroy  part  only  of  it,  Will. 

by  tearing  or  cutting  away,  or  cutting  out  portions  of  it,  animo 

revocandi  as  to  the  parts  so  removed,  this  will   amount  to  a 


(6)  See  ante,  p.  97.  [d)  Mills  v.  Millwanl,  15  P.  D. 

(c)  In  the  goods  of  Badds,  Dea.  &      20. 
Sw.  290.  (e)  Ante,  p.  98. 
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revocation  pro  tatito  (/).  But  with  respect  to  the  destruction  of 
a  part,  it  should  seem  that  the  intention  with  which  the  act  is 
done  must  govern  the  extent  of  operation  to  be  attributed  to  the 
act,  and  determine  whether  it  sliall  effect  the  revocation  of  the 
whole  instrument,  or  only  of  some  and  what  portion  of  it  (g). 
And  the  intention  to  revoke  wholly  or  only  in  part,  may  be 
evidenced  either  by  proof  of  the  expressed  declaration  of  the 
testator  of  his  intention  in  doing-  the  act,  or  by  proof  of  circum- 
stances from  which  it  may  be  inferred,  or  by  the  state  and 
condition  to  which  the  instrument  has  been  reduced  by  the  act 
itself  (Z/). 

As  to  partial  revocation  by  cancellation  or  obliteration  prior 
to  the  Wills  Act,  see  the  earlier  Editions  of  this  Work,  Pt.  I., 
Bk.  II.,  Ch.  3,  §  1,  and  the  case  of  Siciiifon  v.  Bailey  (/). 

With  respect  to  alterations  and  obliterations  made  since  the 
Wills  Act  came  into  operation  (1st  Jan.,  1838),  it  is  required 
(sect.  21),  in  order  to  give  effect  to  any  obliteration,  inter- 
lineation, or  other  alteration,  that  such  alteration  shall  be 
executed  as  is  required  for  the  execution  of  the  Will  (/«•),  with 
this  difference,  that  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  (/)  need  not  be  at  the  foot  or  end  of 
the  Will,  but  may  be  made  in  the  margin  or  some  other  part  of 
the  Will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring  to  such  alteration, 
and  written  at  the  end  or  some  other  part  of  the  Will  {i)i). 

70. 


(/)  1)1  the  goods  of  Lanibert,  1 
Notes  of  Cas.  131 ;  In  the  goods  of 
Cooke,  5  Notes  of  Cas.  390 ;  Clarke 
V.  Scnp23S,  2  Eobert.  563,  572. 

(g)  Clarke  v.  Bcripjis,  2  Eobert. 
567 ;  In  the  goods  of  Woodiuard, 
L.  E.  2  P.  &  D.  206 ;  ante,  p.  98. 

(/i)  Clarke  v.  Scripts,  2  Eobert. 
568  ;  Williams  v.  Jones,  7  Notes  of 
Cas.  106;  In  the  goods  of  Muley,  12 
P.  D.  134  ;  Christmas  v.  Whinyates, 
3  Sw.  &  Tr.  81 ;  Treloar  v.  lean, 
14  P.  D.  49 ;  In  the  goods  of  Wood- 
iuard, L.  E.  2  P.  &  D.  206,  the 
mere  cutting  off  three  lines  from 
the  beginning  of  the  Will  was  held, 
in  the  absence  of  other  cii'cum- 
stances,  not  to  show  an  intention 
to  revoke  the  whole  Will. 

(»:)  1  Ex.  D.  110;  4  App.  Cas. 


{k)  Where  a  testatrix  by  her 
codicil  confirmed  a  duly  executed 
and  attested  Will,  it  was  held  that 
no  effect  could  be  given  to  un- 
attested alterations  made  between 
the  date  of  the  Will  and  the  codicil, 
unless  on  the  construction  of  the 
codicil  it  appeared  that  the  testa- 
trix intended  to  confirm  the  WiU 
as  altered :  Re  Hay,  [1904]  1  Ch. 
317. 

[1)  The  initials  of  a  testatrix 
and  the  attesting  witnesses  in  the 
margin  of  a  Will  023posite  inter- 
lineations are  sufficient  to  render 
the  interlineations  valid  :  In  the 
goods  of  Blewitt,  5  P.  D.  116. 

(m)  Where  a  testator  at  the  be- 
ginning of    his  Will    disposed  of 
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Section  21  however  contains  an  exception  in  this  respect,  viz., 
"  except  so  far  as  the  words  and  effect  of  the  Will  before  such 
alteration  shall  not  he  apparent."     Consequently,  if  the  words  consequences 
are  completely  obliterated,  so  that  it  cannot  he  made  out  what  obliteration- 
they  originally  were,  the  obliteration  is  valid,  and  probate  must 
then  be  granted,  as  if  there  were  blanks  in  the  Will  {)i). 

In  In  f/ie  goods  of  Horsford{o),  where  a  strip  of  paper  had  been 
pasted  over  a  whole  legacy.  Sir  James  Hannen  in  the  course  of 
his  judgment  said  :  "  It  has  not  been  the  practice  to  adopt  any 
means  of  ascertaining  what  the  words  attempted  to  be  obliterated 
were,  other  than  mere  inspection  by  aid  of  glasses.  Chemical 
agents  have  not  been  resorted  to  in  order  to  remove  any  portion 
of  the  obscuring  ink,  and  I  do  not  think  it  would  be  proper  to 
adopt  such  means.  I  think  that  the  word  '  apparent '  in  the 
21st  section  means  apparent  on  the  face  of  the  instrument  in  the 
condition  in  which  it  was  left  by  the  testator,  and  that  if  he  had 
had  recourse  to  extraordinary  means  to  obliterate  what  he  had 
written  then  this  Court  is  not  bound  to  take  any  steps  to  undo 
what  he  has  done.     The  Statute  does  not  draw  any  distinction 


certain  leasehold  houses  for  the 
benefit  of  his  children,  and  the 
words  describing  one  of  such  houses 
"were  struck  through  by  a  pen,  and 
at  the  end  of  the  Will  a  clause  was 
interlined  bequeathing  such  house 
to  his  wife,  and  under  the  sig- 
nature of  the  deceased  and  the 
witnesses  a  memorandum  duly 
signed  and  attested  was  added,  to 
the  effect  that  the  above  words  had 
been  struck  out  for  the  benefit  of 
the  testator's  wife,  Sir  J.  Hannen 
held,  that  the  memorandum  re- 
ferred to  the  interlineation  as  well 
as  to  the  obliteration  :  In  the  goods 
of  Treehy,  L.  E.  3  P.  &  D.  242. 
See,  further,  as  to  the  position  of 
the  signature  of  the  testator  and 
attesting  witnesses,  In  the  goods  of 
Wilkinson,  6  P.  D.  100. 

(n)  In  a  case  on  motion.  Sir  H. 
Jenner  Fust  ordered  that  the  era- 
sures in  a  Will  should  be  carefully 
examined    in    the   Registry,   with 


the  help  of  glasses,  by  persons  ac- 
customed to  writing,  to  ascertain 
whether  they  could  be  made  out, 
and  directed  that  probate  should 
pass  with  the  erased  passages  re- 
stored, unless  they  could  not  be 
made  out,  and  then  with  those 
parts  in  blank  :  In  the  goods  of 
Ibhrtson,  2  Curt.  337.  See  also  In 
the  goods  of  Beavan,  2  Curt.  369  ; 
In  the  goods  of  James,  1  Sw.  «&;  Tr. 
238.  Generally  speaking,  the  Court 
of  Probate  will  not,  in  the  first  in- 
stance, take  upon  itself  to  decide 
whether  the  words  obliterated  can 
or  cannot  be  made  out.  If  it  be 
asserted  in  an  allegation  that  they 
are  capable  of  being  distinguished 
on  the  face  of  the  Will,  the  Court 
will  refer  such  an  allegation  to 
proof,  and  then  pronounce  its  judg- 
ment according  to  the  testimony 
which  may  be  offered  at  the  hear- 
ing: Toivnleyy.  Watson,  3  Curt.  739. 
(o)  L.  E.  3  P.  &D.  211. 
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"between  modes  of  obliteration.  The  effacement  of  the  original 
Avritiiig-  as  performed  by  the  testator,  by  yiasting  jtayjer  over  it,  is 
comjik'te,  and  I  see  no  reason  why  tlio  Court  sliould  remove  the 
pasted  paper  used  as  the  instrument  of  obliteration,  rather  than 
ink  used  for  the  same  purpose.  I  sliall  tlierefore  give  no 
directions  on  the  subject  so  far  as  the  Will  is  concerned,  and 
assuming  that  the  words  covered  over  cannot  be  ascertained  by 
inspection  the  probate  must  go  witli  those  parts  in  blank  "  {p). 
Where,  however,  a  testatrix  had  written  some  words  at  the  back 
of  a  codicil  and  had  subsequently  pasted  a  piece  of  blank  paper 
over  them,  the  Court  ordered  that  the  paper  should  be  removed 
in  order  to  ascertain  whether  what  had  been  written  amounted 
to  a  revocation  of  the  codicil  {q). 

And  it  has  been  held  that  the  Court  is  not  at  liberty  to  resort 
to  evidence  aliunde ;  e.g.  to  refer  to  a  draft  copy  or  to  the 
instructions  for  the  Will  {>').  It  was  the  intention  of  the 
Legislature  in  this  respect,  that  if  a  testator  shall  take  such 
pains  to  obliterate  certain  passages  in  his  Will,  and  shall  so 
eifectually  accomplish  his  purpose,  that  those  passages  cannot 
be  made  out  on  the  face  of  the  instrument  itself,  it  shall  be 
a  revocation  as  good  and  valid,  as  if  done  according  to  the 
stricter  forms  mentioned  in  the  Act  of  Parliament  (s). 

In  the  earlier  view  taken  by  the  Prerogative  Court  of  this 
clause,  it  was  considered  as  a  consequence  of  this  construction, 
that  where  a  legacy  was  given,  and  the  amount  was  afterwards 
obliterated  by  the  testator  and  another  sum  written  by  him  over 
the  obliteration,  by  way  of  substitution,  but  without  the  attesta- 
tion required  by  the  Act,  although  the  alteration  would  be 
wholly  ineffectual,  and  the  legacy  would  be  pronounced  for  as 
originally  given,  should  the  Will  continue  legible  in  this 
respect  {t) ,  yet  if  the  obliteration  should  be  such,  that  it  could 
not  be  made  out  upon  inspection  of  the  Will  what  was  the 
amount  of  the  sum  originally  given,  the  legacy  would  be  lost 
altogether,  because  the  unattested  substitution  was  not  a  valid 


(p)  See  also  Ffinch  v.  Coombe, 
[1894]  P.  191,  as  to  the  meaning 
of  tlie  word  "  apparent." 

{q)  In  the  goods  of  Gilbert,  [1893] 
P.  183. 

(r)  Tmvnhy  y.   Watson,   3  Curt. 


761 ;  In  the  goods  of  McCabe,  L.  E. 
3  P.  &  D.  94,  96. 

{s)2b.- 

{t)  In  the  goods  of  Beavan,  2  Cui't. 
369. 
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alteration,  and  the  original  bequest  was  revoked  by  the 
obliteration  which  had  rendered  it  illegible  {ii). 

It  was  suggested,  in  a  former  Edition  of  this  Treatise,  that 
cases  of  this  sort  might  admit  of  the  application  of  the  doctrine 
of  dependent  relative  revocations  (.r),  and  it  is  now  settled,  that 
where  a  testator  entirely  erases  the  original  words,  intending  to 
revoke  a  legacy  by  substituting  a  different  sum  from  that 
originally  given,  and  such  substituted  legacy  is  not  effectually 
given,  the  original  legacy  is  not  revoked,  and  evidence  aliunde 
is  admissible  to  show  what  the  words  were  {y). 

The  Wills  Act  provides  (s.  20)  that  the  acts  prescribed  for  the 
revocation  of  Wills  must  be  done  "with  the  intention  of 
revoking  the  same."  This  enactment  appears  to  have  been 
unnecessary,  inasmuch  as  the  law  was  fully  established  to  the 
same  effect  at  the  time  of  the  passing  of  the  Act.  An  act  done 
without  the  intention  to  revoke  is  wholly  ineffectual  (:;).  It  is 
clear  that  an  insane  person  cannot  have  any  intention.  Where 
there  is  proof  that  the  Will  was  duly  executed  by  a  testator  who 
afterwards  became  insane,  the  onus  of  showing  that  it  had  been 
mutilated  by  the  testator  when  of  sound  mind  is  on  the  party 
alleging  the  revocation  {a). 


Case  when 
evidence 
aliunde  is 
admissible. 


The  acts  pre- 
scribed for 
revocation 
must  be  done 

aiiiiuo  revo- 
candi. 


Mutilation  by 
testator  who 
has  become 
insane. 


(»)  In  the  goods  of  Rippin,  2  Curt. 
332.  See  also  In  the  goods  of  Brooke, 
ih.  343 ;  In  the  goods  of  Livock,  1 
Curt.  906. 

(x)  See  post,  p.  110  et  seq.  And 
see  Brooke  v.  Kent,  3  Moo.  P.  C. 
334. 

(y)  Soar  v.  Dolman,  3  Curt.  121 ; 
Toiunley  v.  Watson,  ih.  769.  See 
In  the  goods  of  Bedford,  5  Notes  of 
Cas.  188 ;  In  the  goods  of  Harris, 
1  Sw.  &  Tr.  536 ;  In  the  goods  of 
Parr,  29  L.  J.  P.  M.  &  A.  70 ;  In 
the  goods  of  Horsford,  L.  P.  3  P.  & 
D.  211;  In  the  goods  of  Greenwood, 
[1892]  P.  7.  The  principle  of  de- 
pendent relative  revocation  aj^plies 
to  a  case  where  a  testator  had  so 
entirely  erased  the  name  of  a 
legatee  that  it  was  no  longer  ap- 
parent, and  had  substituted  another 
name  for  it:  In  the  goods  of  McCahe, 
L.  E.  3  P.  &  D.  94.    See  also  post, 


p.  110, 

(z)  Clarhson  v.  Clarkson,  2  Sw. 
&  Tr.  497  ;  In  the  goods  of  Thorn- 
ton, 14  P.  D.  82,  where  a  testatrix, 
being  under  an  erroneous  impres- 
sion that  a  codicil  had  not  been 
duly  executed,  directed  it  to  be 
torn  up  and  sent  to  her  solicitor  to 
be  recopied,  but  died  before  she 
could  re-execute  it,  it  was  held 
that  probate  of  the  codicil  might 
be  allowed. 

(«)  Harris  Y.  Berrall,  1  Sw.  &  Tr, 
153.  See  ante,  p.  28 ;  Sprigge  v. 
Sprigge,  L.  P.  1  P.  &  D.  608; 
Benson  v.  Benson,  L.  E.  2  P.  &  D. 
172,  176.  Where  a  person  when 
suffering  from  delirium  tremens 
tore  up  his  Will,  and  on  his  re- 
covery said  that  he  was  mad  to  do 
it,  the  Court  held  that  there  was  no 
revocation:  Brunt  v.  Brunt,  L.  E. 
3  P.  &  D.  37. 
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Questions  of  revocation  of  AVills  have  always  been  regarded 
as  questions  depending  on  tlio  intention  ;  every  fact  of  apparent 
revocation  may  in  some  sort  Lo  said  to  be  equivocal  {h). 
Cancelling  and  obliterating  have  always  been  considered 
peculiarly  as  equivocal  acts.  The  presumption  of  law  is, 
however,  in  favour  of  the  ronmus  revocandi  (c),  but  this 
presumption  may  bo  repelled  by  evidence,  showing  that  tlie 
((ni))iUH  yevocandi  did  not  exist.  As  if  a  man  were  to  throw  ink 
upon  his  Will  instead  of  sand,  though  it  might  be  a  complete 
defacing  of  the  instrument,  it  would  be  no  revocation :  or 
suppose  a  man,  having  two  Wills  of  different  dates  by  him, 
should  direct  the  former  to  be  cancelled,  and,  through  mistake, 
the  person  directed  should  cancel  the  latter,  such  an  act  would 
be  no  revocation  of  the  latter  Will  {d). 

This  principle,  that  the  effect  of  the  obliteration,  cancelling, 
&c.,  depends  upon  the  mind  with  which  it  is  done,  having  been 
pursued  in  all  its  consequences,  has  introduced  the  doctrine  of 
dependent  relative  revocations,  in  which  the  act  of  cancelling, 
&c.,  being  done  with  reference  to  another  act,  meant  to  be  an 
effectual  disposition,  will  be  a  revocation  or  not,  according  as 
the  relative  act  be  efficacious  or  not. 

Thus,  in  Onions  v.  Tip-cr  [e],  a  man  made  a  second  Will,  to 
the  use  of  the  same  person  to  whom  he  had  devised  the  land  by 
the  first  Will,  with  a  variation  only  in  the  name  of  one  of  the 
trustees  :  but  which  second  Will  was  not  good,  because  not  duly 
attested  according  to  the  Statute  of  Frauds  :  After  so  executing 
the  second  Will,  he  cancelled  the  first  by  tearing  off  the  seal : 
One  question  was  whether  the  cancelling  of  the  former  Will 
was  a  revocation  thereof  within  the  Statute  of  Frauds  and 
Perjuries  :  And  it  was  held,  that  it  was  not ;  because  there  was 
no  self-substituting  independent  act,  but  done  to  accompany,  or 
in  way  of  affirmation  of  the  second  Will :  It  was  done  from  an 
opinion  that  the  second  Will  had  actually  revoked  the  first, 
which  induced  the  testator  to  tear  that,  as  of  no  use :  Therefore, 
if  the  first  was  not  effectually  revoked  by  the  second,  neither  ought 
the  act  of  tearing  the  first  to  revoke  it;  for,  though  a  man  might, 


{Jb)  Smith  V.  Cunningham,  1  Add. 
455. 

(c)  Richards  v.  Mumford,  2 
Phillim.  28  ;  In  the  goods  of  Lewis, 
27  L.  J.  P.  M.  &  A.  31. 

{d )  Onions  v.  Tyrer,  1  P.  Wms. 


345,  in  Lord  Cow|-)er's  judgment ; 
Burtenshaw  v.  Gilbert,  Cowp.  52, 
in  Lord  Mansfield's  judgment ;  1 
Saund.  280,  h.  c.  note  to  Duppa  v. 
Mayo. 

(e)  2  Yern.  742. 
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by  the  Statute  of  Frauds,  as  effectually  destroy  his  Will  by 
tearing  or  cancelling  it,  as  by  making  a  second  Will,  yet,  when 
he  intended  to  revoke  the  first  Will  by  the  second,  and  it  was 
insufiicient  for  that  purpose,  and  the  tearing  and  cancelling  the 
first  was  only  in  consequence  of  his  opinion  that  he  thereby 
made  good  the  second  Will,  the  tearing  and  cancelling  should 
not  destroy  the  first,  but  it  ought  to  be  considered  as  still 
subsisting  and  unrevoked  (,/).  The  principle  of  this  decision 
was  recognized  by  Lord  Mansfield  in  the  case  of  Burtenshaw  v. 
Gilberf  {g) ;  by  Lord  EUenborough  in  Perrott  v.  Perrott  {h) ;  and 
by  Sir  John  NichoU  in  Lord  John  Thynne  v.  Stanhope  {%).  So 
in  the  case  of  Hyde  v.  Hyde  (k) ,  where  the  testator,  having  given 
instructions  for  some  immaterial  alterations  in  a  properly  executed 
Will,  read  over  a  di-aft  of  a  new  Will  made  according  to- such 
instructions,  and  having  signed  such  draft,  tore  the  seals  from 
his  old  Will,  under  the  impression  that  his  new  Will  was  com- 
pletely executed  so  as  to  pass  lands  ;  this  was  held  to  have  been 
done  sine  anhno  cancellandi,  and  therefore  to  be  no  revocation  of 
the  original  Will.  So  again  in  Hyde  v.  Mason  (/)  where  the 
testator  by  alterations  and  obliterations  in  his  Will  appeared 
only  to  design  a  new  Will,  which,  as  he  nercr  perfected,  it  was 
held  the  first  oucjlit  to  stand. 

In  the  case  of  Winsor  v.  Pratt  {in'),  Dallas,  0.  J.,  in  giving  his 
judgment,  observed :  "  The  effect  of  cancelling  depends  upon 
the  validity  of  the  second  Will,  and  ought  to  be  taken  as  one 
act  done  at  the  same  time ;  so  that  if  the  second  Will  is  not 
valid,  the  cancelling  of  the  first,  being  dependent  thereon,  ought 
to  be  looked  upon  as  null  and  inoperative."  And  in  a  case  in 
the  Prerogative  Court,  an  executor,  having,  in  pencil,  altered  a 
Will  (by  the  direction  of  the  testator,  who  approved  of  it  when 
so  altered),  and  then  cancelled  it,  only  in  order  that  another 
might  be  drawn  up,  the  preparation  of  which  was  prevented  by 
the  death  of  the  testator,  Sir  John  Nicholl  held,  that  such  can- 


(A-)  1  Eq.  Cas.  Abr.  409. 


(/)  It  would  have  made  no  dif-  (/)  1  Add.  53. 
ference  if  the  latter  Will  had  been 
in  favour  of  another  person  from 

the  former:  see  Sir  Wm.  Grant's  (0  Vin.   Abr.    Devise    (E.    2), 

judgment  in  Ex  jmrte  the  Earl  of  P^-   1'^ '"    ^-  C,  nomhie  Limhery  v. 

Ikhester,  7  Ves.  379.  Mason,  Com.  Eep.  451. 

{(/)  Cowp.  52.  (m)  2  Brod.  &  Bing.  650;  S.  C, 

(/i)  14  East,  440.  5  Moore,  484. 
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cellation,  bcinj^  proparatory  to  tlio  docpased  making  a  new  Will, 
and  conditional  only,  "was  not  a  revocation  (;/). 

Cancellation,  under  tlio  iniluence  of  a  niistako  in  point  of  law, 
seems  to  be  equally  inoperative  to  revoke,  as  if  made  under  a 
mistake  of  fact.  "  If  a  man,"  said  Lord  ElleuLorougli,  in  the 
ease  of  Pcrroff  v.  Perrott  (o),  "  cancel  his  Will  under  a  mistake 
in  point  of  fact,  that  he  has  completed  another,  when  he  really 
has  not,  as  w-as  the  case  in  JI//(/c  v.  II//dc,  the  cancellation  is 
void :  and  if  he  cancel  it,  under  a  mistake  in  law,  that  a  second 
Will  (complete  as  to  the  execution)  operates  upon  the  property 
contained  in  the  first,  when  from  some  clerical  rule  it  really  does 
not ;  shall  this  be  deemed  a  valid  cancellation  ?  "  {p). 

It  w-as  laid  down  by  Lord  Alvanley  in  Kv  parte  Lord 
Ilclicsfcr  (q)  that  the  above  cases  completely  established  the 
general  principle  that  where  it  is  evident  that  the  testator,  though 
using  the  means  of  revocation,  could  not  intend  it  for  any  other 
purpose  than  to  give  effect  to  another  disposition,  though,  if  it 
had  been  a  mere  revocation,  it  would  have  had  effect,  yet,  the 
object  being  only  to  make  way  for  another  disposition,  if  the 


{n)  III  the  goods  of  Applelee,  1 
Hagg.  143.  See  also  In  the  goods 
of  Be  Bode,  5  Notes  of  Cas.  189 ; 
accord.  In  the  goods  of  Eeles,  2 
Sw.  &  Tr.  600.  In  these  cases  the 
parties  interested  consented.  See 
also  for  cases  where  the  revocation 
was  held  to  be  absolute  and  not 
dependent,  In  the  goods  of  Mitche- 
son,  32  L.  J.  P.  M.  &  A.  202;  In 
the  goods  of  Gentry,  L.  E.  3  P.  & 
D.  80 ;  Eckersley  v.  Piatt,  L.  E.  1 
P.  &  D.  281.  For  further  cases 
where  the  revocation  was  held  to 
be  dependent,  see  Short  v.  Smith, 
4  East,  419 ;  Kirke  v.  Kirke,  4 
Euss.  Ch.  C.  435  ;  Locke  v.  James, 
11  M.  &  W.  901 ;  In  the  goods  of 
MiddJeton,  3  Sw.  &  Tr.  583;  Dancer 
V.  Crall,  L.  E.  3  P.  &  D.  98; 
Powell  V.  Poioell,  L.  E.  1  P.  &  D. 
209,  questioning  Dickinson  v.  Swat- 
man,  30  L.  J.  P.  &  M.  84. 

(o)  14  East,  440. 

{p)  So   in   James   v.   Shrimpton, 
1   P.  D.  431,  the  testator  having 


duly  executed  a  Will,  subsequently 
married,  and  on  the  day  of,  and 
after,  the  marriage  ceremony,  he 
executed  a  codicil,  by  which  he 
made  a  provision  for  his  wife,  and 
in  all  other  respects  revived,  rati- 
fied, and  confirmed  his  Will ;  his 
wife  predeceased  him,  and  on  his 
death  the  codicil,  which  had  been 
in  his  possession,  could  not  be 
found ;  declarations  of  the  testator 
of  a  desii-e  to  adhere  to  his  Will 
were  proved,  extending  up  to  the 
latest  period  of  his  life.  Sir  J. 
Hannen  held  that  the  testator  could 
not  have  intended  by  the  destmc- 
tion  of  the  codicil  to  render  his  Will 
inojierative,  and  that  the  Court 
would  therefore  grant  probate  of 
the  Will  and  of  the  codicil  as  con- 
tained in  a  draft  from  which  the 
original  was  prepared.  See  also 
Dancer  v.  Crahh,  L.  E.  3  P.  &  D. 
98. 

{q)  7  Ves.  372. 
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instrument    cannot    have     that    effect,    it    shall    not    bo     a 
revocation  {>•). 

In  connection  with  this  principle,  it  has  been  established  (as  ^  Will  is  not 
will  hereafter  fully  appear)  (.s),  that  a  subsequent  Will  made  subsequent 
under  the  impulse  of  a  mistaken  notion  of  facts  will  not  revoke  ^  ^\^  ra&^e 

•L  under  mistake 

a  former  one,  of  fact. 

But  where  the  second  disposition  fails  for  want  of  capacity  in  The  rule 
the  legatee  to  take,  it  appears  to  be  established  (though  it  has  ^-^^  ^jf^  f^ii^ 
been  thought  difficult  to  make  a  satisfactory  distinction)  that  ^J  incapacity 
the  revocation  would  be  effectual  {t). 

A  codicil  is,  prima  facie,  dependent  on  the  Will,  and  before  When  a 
the  passing  of  the  Wills  Act  the  principle  was  that  a  codicil  fell  or  mutilation 
to  the  ground  with  the  Will  when  the  Will  was  revoked,  but  of  the  Will  is 

,  1         .  „    .  ,       ,  ,    .  ,  ,  .  1       ^  revocation 

that  if  it  could  be  established  that  the  testator  intended  the  of  the  codicil. 
codicil  to  stand  by  itself  notwithstanding  the  revocation  of  the 
Will,  the  Court  would  give  effect  to  the  codicil  {u).  The  cases 
on  the  point  decided  since  the  passing  of  the  Wills  Act  are  not 
very  easy  to  reconcile.  In  the  goods  of  Savage  (.r),  Lord  Penzance, 
following  a  previous  decision  of  his  own  in  Btack  v.  Johling  (g), 
said  that  the  Court  could  not  in  the  teeth  of  the  language  of  the 
20th  section  of  the  Wills  Act  lay  down  the  proposition  that  a 
codicil  is  revoked  by  the  mere  fact  of  the  revocation  of  the  Will. 
He  was  of  opinion  that  the  matter  had  not  been  properly  con- 
sidered in  the  earlier  decisions  of  Clogstoun  v.  Walcott  {z)  and 

(r)  See  also  tlie  same  rule  laid  1  P.  &  D.  633,  in  wliich  case  Lord 

down  by  Sir  Wm.   Grant  in  tlie  Penzance  refused  to  hold  that  the 

same  case,  7  Ves.  279.     For  other  revocation  -was  dependent, 
cases    illustrating    this    rule,    see  (s)  Post,  p.  127. 

Scott  v.   Scott,   1   Sw.   &  Tr.  258  ;  [t)  Tapper  v.  Tupper,  1  Kay  &  J. 

In  the  goods  of  Cocl-ayne,  Dea.   &  665 ;   Quinn  v.  Butler,  L.  E.  6  Eq. 

Sw.  177;  Dickinson  v.  Stidolph,  11  225. 

C.  B.  N.  S.  341 ;  WiUiams  v.  Tyhy,  {u)   Coppin  v.   DiUon,   4  Hagg. 

Jolins.  535,  per  Wood,  V.-C.  ;  In  361  ;    Orimwood  v.    Cozens,   2  Sw. 

the  goods   of  Middltton,    3   Sw.    &  &  Tr.  364 ;  In  the  goods  of  Button, 

Tr.   583;  Poiuell  v.  Powell,  L.  B.  3  Sw.  &Tr.  66;  Barroiu  y.  Barrow, 

1  P.  &  D.  209.     The  rule  applies  2  Cas.  temp.  Lee,  335;  Medlycott 

whether  the  revocation  is  depen-  v.  Assheton,  2  Add.  231 ;  Taggart  v. 

dent  upon  the  execution  of  a  Will  Hooper,  1  Curt.  286 ;  In  the  goods  of 

in  substitution  or  upon  the  erro-  HaUhveJl,  4  Notes  of  Cas.  400 ;  In 

neous  assumption  of  the  validity  the  goods  of  Ellis,  33  Jj.  J.  P.  M.  & 

of  a  Will  executed  before:  Powell  A.  27;  In  the  goods  of  Greig,  L.  E. 

V.  Powell,  uhi  supra :  questioning  1  P.  &  D.  72. 
on  this  point,  Dickinson  v.   Swat-  {x)  L.  E.  2  P.  &  D.  78. 

man,  30  L.  J.  P.  &  M.  84.     Com-  {y)  L.  E.  1  P.  &  D.  685. 

pare  la  the  goods  of  Weston,  L.  E.  {z)  5  Notes  of  Cas.  623. 
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G  rim  wood  V.  Cozens  {a),  and  having  regard  to  tlie  words  of  the 
Wills  Act,  which  in  his  opinion  wero  imperative,  the  learned 
judge  held  that  when  a  testator  had  once  executed  a  testamentary 
paper,  that  paper  will  remain  in  force  unless  revoked  in  the 
particular  manner  mentioned  in  the  20th  section :  And  in  the 
case  of  In  the  goods  of  Tamer  {h)  his  Lordship  decided  to  the 
same  effect. 

But  it  may  be  doubted  whether  the  judgment  of  his  Lordship 
is  not  too  widely  expressed.  In  the  subsequent  case  of  In  the 
goods  of  Bleehle)/  (r),  where,  however,  the  codicil  was  on  the  same 
sheet  of  paper  as  the  Will,  Sir  James  Hannen  in  his  judgment 
says  :  "  The  question  whether  the  deceased  meant  to  revoke  this 
codicil  depends  upon  the  intention  to  be  gathered  from  the 
cii'cumstances  of  the  case,  and  they  satisfy  me  that  he  meant  to 
revoke  both  the  Will  and  codicil."  In  Sugdcn  v.  Lord  St. 
Leonards  {d),  the  same  judge  expressed  his  opinion  that  a  plea 
to  the  effect  that  the  testator  had  intended  in  revoking  his  Will 
to  also  revoke  his  codicils  was  a  good  plea  in  law.  Indeed,  in 
an  earlier  case  than  those  above  mentioned  (e),  Lord  Penzance 
himself  would  appear  to  have  been  of  much  the  same  opinion  as 
Sir  James  Hannen.  In  the  case  of  Gardiner  v.  Courthope  (/), 
Mr.  Justice  Butt  followed  the  above-mentioned  case  of  Black  v. 
Job/ing  (r/),  but  he  distinguished  the  case  before  him  from  In 
the  goods  of  Bleckley,  saying  that  it  was  perfectly  true  that  when 
a  testamentary  document  in  the  possession  of  a  deceased  was 
not  forthcoming  at  his  death,  the  presumption  of  law  was  that  it 
was  destroyed  with  the  intention  of  revoking  it,  but  that  to  go 
further  and  hold  that  the  WiU  was  destroyed  with  the  intention 
to  revoke  it  because  it  was  not  found  among  the  deceased's 
papers,  and  then  to  say  that  the  codicil  which  was  preserved 
amongst  the  deceased's  papers  was  therefore  a  document  the 
deceased  intended  to  destroy  also,  was,  he  thought,  going 
beyond  the  bounds  authorised  by  the  law.  He  therefore  could 
not  find  it  was  the  intention  of  the  deceased  to  destroy  the 
codicil,  and  that  being  so  the  case  was  not  within  the  decision  in 
In  the  goods  of  Bleckley  (h).     It  is  submitted,  therefore,  that  the 

(a)  2  Sw.  &  Tr.  364.  (e)  In  the  goods  of  Oreig,  1  P.  & 

(6)  L.  E.  2  P.  &  D.  403.    And      d.  79. 
see  FaUe  v.  Oodfrmj,  14  A.  C.  70,  (  f\  ^o  -p  T)   \A 

";c)8P.D.169.  (<7)L.E.1P.&D.685. 

[d]  IP.D.  154.  W  8  P.  D.  169. 
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principle  since  the  Wills  Act  is  tliat  a  codicil  will  not  be  impliedly 
revoked  merely  by  the  destruction  or  mutilation  of  the  Will, 
and  that  the  codicil  notwithstanding  remains  effectual  unless  it 
appears  that  in  revoking  the  Will  the  testator  thereby  intended 
to  revoke  the  codicil  as  well. 

If  a  Will  be  executed  in  duplicate,  and  the  testator  keeps  one  Duplicate 
part  himself,  and  deposits  the  other  with  some  other  person  ; 
and  the  testator  mutilates  or   destroys  the   part  in  his   own 
custody,  it  is  a  revocation  of  both  {i).     The  presumption  of  law  presumption 
in  such  case,  liable  of  course  to  be  rebutted  by  evidence,  is,  that  destruction  or 
the  destruction  or  mutilation  of  the  one  duplicate  was  done  mutilation  of 

one  rcvolcGS 

animo  revocandi  as  to  both  (A:) .  the  other : 

And  in  Pemhcrton  v.  Pemherton  {!),  Lord  Chancellor  Erskine  Samepre- 
laid  down  that  the  same  presumption  holds,  though  in  a  much  ^l™re^both 
w-eaker  degree,  where  both  the  instruments  are  in  the  testator's  instruments 
possession  :  And,  further,  that  in  a  third  case,  where  the  testator,  tor's  posses- 
having  both  duplicates  in  his  possession,  alters  one,  and  then  ^^^^' 
destroys   that    which    he    has    altered,   there   also    the    same 
presumption  holds,  though  weaker  still  {m) . 

In  another  case  under  the  old  law,  where  a  father,  after  aninterlinea- 
having  made  his  Will,  being  displeased  with  his  son,  by  an  codicil  to  the 
interlineation  of  his  Will,  excluded  him  from  all  share  in  his  ?^'"^  effect ; 

1  MT  111  •    '1  by  cancelling' 

property   but   one  shilhng,  and   also   by   a   codicil   made   for  one,  the  other 
that  purpose,  declared  his  determination  to  the  same   effect ;  ^®  ^^^^^  ^  ' 
but  afterwards  being  reconciled  to  his  son,  the  testator  cancelled 

(i)  Boughey  v.   Moreton,   2   Cas.  custody,  see  Payne  v.   Trappes,   1 

temp.    Lee,    532  ;  8.  C,  3   Hagg.  Eobert.  583,  591. 
191  ;     Richards    v.     Mumford,     2  (0  13   Yes.    310.      And  in   that 

Phillim.   23  ;    Colvin  v.  Fraser,   2  case  it  also  appears  that  Lord  Ellen- 

rCagg.  266.  boroiigh  and  Sii"  James  Mansfield 

(A-)    Swinburne    seems    to    have  bad  eacb,  in  charging  juries,  stated 

been  of  opinion  that  it  lay  on  the  the  law  to  this  effect, 
party  relying  on  the  revocation  to  (to)  It  was  urged  by  counsel  in 

prove  the    animus,    otherwise    the  the  course  of  the  argument,  that 

cancellation  of  one  duplicate  would  in  this  third  case,  as  soon  as  one 

not   affect  the  other.      See  Pt.   V,  part    has    been    altered,    the    two 

s.  16,  pi.  4.    But  the  modern  autho-  parts  cease  to  be   duplicates,  and 

rities,  cited  in  the  preceding  note,  the   altered    one    then  becomes   a 

have  now  settled  that  the  animus  new  "Will  of  the  latest   date,  and 

is  to  be  presumed  tiU  the  contrary  revokes  all  others.      See,  further, 

is  proved.     As  to  the  presumption  as  to  the  revocation  of  duplicates, 

when  a  testator  destroys  a  dupli-  Eoherfs  y.   Bound,    3   Hagg.    518; 

cate  in  the  possession  of  his  solici-  Doe  v.    StricMand,    8   0.  B.    724  ; 

tor,  and  preserves  that  in  his  own  Atkinson  y.  Morris,  [1897]  P.  40. 

i2 
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Proof  of 

mutilatiou : 

If  a  Will  ill 
testator's  cus- 
tody bo  fouud 
mutilated,  the 
presumption 
is,  that  he 
mutilated 
it  aniiiio 
rcvocandi  : 

if  it  cannot 
bo  found, the 
presumption 
is,  that  he 
destroyed 
it  ammo 
revocandi : 


the  codicil,  by  drawing  liis  pen  across  it,  but  tlio  interlineation 
was  left  standing  in  the  AVill ;  it  was  held  by  Sir  W.  Wynne, 
in  the  Ecclesiastical  Court,  and  afterwards  by  Su'  W.  Grant, 
M.  R.,  that  the  cancellation  of  the  codicil  had  the  effect  of 
cancelling  the  interlineation  {n). 

If  a  testament  was  in  the  custody  of  the  testator,  and  upon 
his  death  it  is  found  among  his  repositories  mutilated  or 
defaced,  the  testator  himself  is  to  be  presumed  to  have  done  the 
act  (o) ;  and  it  has  already  appeared  that  the  law  further 
presumes  that  he  did  it  aniiiio  rcrocandl  (p).  So  where  a 
testator  had  a  "Will  in  his  own  custody,  and  that  Will  cannot 
be  found  after  his  death,  the  presumption  is  that  he  destroyed  it 
himself ;  it  cannot  be  presumed  that  the  destruction  has  taken 
place  by  any  other  person  without  his  knowledge  or  authority  ; 
for  that  would  be  presuming  a  crime  {q) .  But  this  presumption 
may  be  rebutted  by  evidence  leading  to  the  conclusion  that  the 
testator  did  not  do  that  which,  in  the  absence  of  evidence  to  the 
contrary,  it  is  presumed  he  had  done  (r).     And  this  presumption 


(«)  Utter  son  v.  Utter  son,  3  Yes. 
&Beam.  122. 

(o)  Swinb.  Pt.  7,  s.  16,  pi.  5; 
Davies  v.  Davies,  1  Cas.  temp.  Lee, 
444 ;  Lamhell  v.  Lambell,  3  Hagg. 
568  ;  In  the  goods  of  Leivis,  1  Sw. 
&  Tr.  31. 

{p)  Ante,  p.  110;  3  Hagg.  568. 
And  the  law  is  not  different  though 
the  testator  appears  to  have  gummed 
the  signature  on  again  in  its  original 
place :  Bell  v.  Fothergil/,  L.  E.  2  P. 
&  D.  148. 

{(])  Richards  v.  Mamford,  2 
Phillim.  23;  Colvin  V.  Fraser,  2 
Hagg.  266  ;  LilUc  v.  LilUe,  3 
Hagg.  184 ;  Wargerd  v.  IleUings, 
4  Hagg.  245 ;  Welch  v.  Phillips, 
1  Moo.  P.  C.  299  ;  Broiun  v. 
Broivn,  8  E.  &  B.  882;  Li  the 
goods  of  Mitcheson,  32  L.  J.  P.  M. 
&  A.  202.  In  Sugden  v.  Lord 
St.  Leonards,  1  P.  D.  154,  217, 
Cockburn,  0.  J.,  says:  "Where  a 
Will  is  shown  to  have  been  in  the 
custody  of  a  testator,  and  is  not 
found  at  his  death,  the  well-known 
presinnption  arises  that  the  Will 


has  been  destroyed  by  the  testator 
for  the  purpose  of  revoking  it; 
but,  of  course,  that  presumption 
may  be  rebutted  by  the  facts. 
Although  presumptio  juris,  it  is 
not  presumptio  de  jure,  and,  of 
course,  the  presumption  wiU  be 
more  or  less  strong  according  to 
the  character  of  the  custody  which 
the  testator  had  over  the  Will." 
See  also  Allan  v.  Morrison,  [1900] 
A.  C.  604.  It  would  seem  that  if 
the  Will  is  traced  out  of  the  de- 
ceased's possession  and  custody,  it 
rests  with  the  other  party,  either 
to  show  by  the  same  sort  of  evi- 
dence that  it  came  again  into  his 
possession  or  custody,  or  that  it 
was  destroyed  by  his  direction,  or 
with  his  privity  or  consent.  See 
reporter's  note  in  Lillie  y.  Lillie, 
uhi  supra,  p.  185. 

(r)  Thus  this  presumption  may 
be  rebutted  by  showing  that  he 
had  no  oi^portunity  of  so  doing,  or 
that  it  has  been  lost  or  destroyed 
without  his  privity  or  consent : 
Lillie  v.  Lillie^  3  Hagg.  184,  185 ; 
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holds  with  respect  to  duplicate  Wills  :  Hence  if  a  Will  was 
executed  in  duplicate,  and  the  testator  has  the  custody  of  one 
part,  and  it  cannot  he  found  after  his  death ;  the  presumption 
of  law  is,  that  he  destroyed  it  animo  revocandi ;  and  both  parts 
are  consequently  to  he  considered  revoked,  unless  such 
presumption  be  rebutted  (.s). 

There  can  be  no  doubt,  that  if  a  Will  duly  executed  is 
destroyed  in  the  lifetime  of  the  testator  without  his  authority, 
it  may  be  established,  upon  satisfactory  proof  being  given  of 
its  having  been  so  destroyed,  and  also  of  its  contents  {t).  The 
law  is  the  same,  where  a  wife,  having  powder  to  dispose  of 
property  by  her  Will,  makes  her  Will  and  afterwards  destroys 
it  by  the  compulsion  of  her  husband  {u) .  So  where  after  the 
death  of  the  testator,  his  Will  and  codicil  were  wrongfully  torn 
by  his  eldest  son ;  the  Court,  by  means  of  some  pieces  which 
were  saved,  and  by  oral  evidence,  having  arrived  at  the  substance 
of  the  instrument,  pronounced  for  them  {x).  So  in  Podmore  v. 
Whatton  {//) ,  where   there   was  satisfactory   evidence  that  the 


so  where  tho 
testator  has 
the  custody 
of  one  of  two 
duplicate 
Wills. 


An  unrevoked 
Will,  which 
has  been 
unduly  muti- 
lated or 
destroyed, 
may  be  esta- 
blished : 


Wargent  v.  HeUings,  4  Hagg.  245, 
249.  Or  by  declarations  by  the 
testator  of  goodwill  towards  the 
parties  benefited  by  the  Will,  or. of 
an  adherence  to  the  Will,  and  the 
contents  of  the  Will  itself :  Patten 
V.  FouUon,  1  Sw.  &  Tr.  55;  Saunders 
V.  Saunders,  6  Notes  of  Cas.  518 ; 
Johnson  v.  Lyford,  L.  E.  1  P. 
&  D.  546;  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  154.  Or  by  a 
consideration  of  the  contents  of  the 
Will  itself :  ih.  p.  176.  Por  the 
purpose  of  rebutting  the  presump- 
tion, declarations  of  the  testator  to 
various  members  of  his  family 
down  to  a  few  days  before  his 
death  expressive  of  his  satisfaction 
at  having  settled  his  affairs,  and 
intimating  that  his  Will  was  left 
with  his  attorney,  were  held  to 
have  been  properly  admitted  : 
WhiteJeg  v.  King,  17  0.  B.  N.  S. 
756 ;  Sugden  v.  Lord  St,  Leonards, 
1  P.  D.  154.  This  presumption 
does  not  apply  to  a  case  where  the 
testator  became  insane  after  the 
execution    and    continued    insane 


until  his  death :  Sprigge  v.  Sprigge, 
L.  E.  1  P.  &  D.  608.  See  ante, 
p.  109,  Nor  does  it  arise  unless 
the  Court  is  satisfied  by  unimpeach- 
able evidence  that  the  Will  was  not 
in  existence  at  the  time  of  the 
testator's  death:  Finch  v.  Finch, 
L.  E.  1  P.  &  D.  371.  The  evi- 
dence to  rebut  the  presumption 
must  be  clear  and  satisfactory : 
Eckersley  v.  Piatt,  L.  E.  1  P.  &  D. 
281 .  See  also  Ln  the  goods  of  Shaw, 
1  Sw.  &  Tr.  62  ;  Harris  v.  Knight, 
15  P.  D.  170. 

(s)  Coluin  V.  Fraser,  2  Hagg. 
266. 

[t)  Trevehjan  v.  Trevehjan,  1 
Phillim.  149;  Sugden  v.  Lord  St. 
Leonards,  IP.  D.  154;  Sly  v.  Sly, 
P.  D.  91.  See  post,  Pt.  i.  Bk.  iv. 
Ch.  II.  §  V.  p.  263  et  seq. 

((f)  Wiiliams  V.  Baker,  Prerog. 
June  1,  1839. 

(«)  Foster  v.  Foster,  1  Add.  462  ; 
7m  the  goods  of  L€i<jh,  [1892]  P. 
82. 

{y)  3  Sw.  &  Tr.  449. 
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def(>ndant  (tlio  Lrotlior  of  tlio  deceased,  who  liad  taken  out  letters 
of  admiuistration)  liad  possessed  himself  of  tlie  Will  after  the 
death  of  the  testator,  and  had  suppressed  or  destroyed  it ;  Sir 
J.  P.  Wilde  granted  letters  of  administration  with  the  draft  of 
the  Will  annexed  to  the  residuary  legatee.  It  should  ho  ob- 
served that  the  same  judge,  in  Wharram  v.  W/iarram  (~),  appeared 
to  doubt,  but  it  was  submitted  in  former  Editions  of  this  AVork 
without  sufficient  reason,  whether  tlie  Courts  have  been  justified 
in  allowing  a  Will  to  be  proved  by  parol  evidence  only,  where 
it  has  been  shown  to  bo  lost  or  destroyed,  and  to  doubt  the 
soundness  of  the  doctrine  laid  down  by  the  Court  of  Queen's 
Bench  in  Broicn  v.  Brown  {a),  that  parol  evidence  of  the  contents 
of  a  lost  instrument  may  be  received  as  much  when  it  is  a  Will 
as  any  other.  And  this  submission  of  Sir  Edward  Yaughan 
Williams  has  been  amply  justified  by  the  case  of  Sugden  v.  Lord 
St.  Leonards  (/>) .  Declarations  made  by  a  testator  after  the 
date  of  an  alleged  Will  are  not  admissible  to  prove  the  execution 
So  a  Will  of  the  Will  (c) .  If  a  Will  be  wholly  or  partially  mutilated  or 
SSoi  whikt  destroyed  by  the  testator  whilst  of  unsound  mind,  it  will  bo 

noH  compos,       pronounced  for  as  it  existed  in   its  integral  state,  that  being 
may  be  esta-  ,    .      i  i     /  ,\ 

Wished.  ascertamabie  ((/). 

The  onus  of  It  must  be  borne  in  mind  that  the  onus  of  making  out  that 

canSftion      ^li®  cancellation  of  a  Will  was  the  act  of  the  testator  himself, 

to  be  the  act    lies  upou  those  who  oppose  the  Will.     Accordingly  where  a 

of  the  testator  ,,  i.,  j  j-/i  t*i  l 

lies  on  those  holograph  mstrument,  purportmg  to  be  a  codicil,  was  sent 
th^^wlT^'^  anonymously  by  the  post  to  one  of  the  legatees  named  therein, 
it  was  admitted  to  probate,  though  partially  burnt  and  torn 
across,  the  handwriting  being  satisfactorily  proved  and  the  con- 
fu-matory  and  adminicular  proof  being  sufficient  to  satisfy  the 
Court  that  it  was  a  genuine  instrument  {c) . 

(2)  3  Sw.  &  Tr.  301.  40.     And  see  Eyre  v.  Eyre,  [1903] 

/  N  c  -o    p    -D    o-e  J   •  p.  at  p.  137.     And  cf.  as  to  decla- 

(a)  8  E.  &  B,  8/6:  approved  m  ,.     ^      .,, 

„      '  7-      7  oj    T-  7     1   -n  rations  with,  reeard  to  alterations 

Sugden  v.  Lord  St.  Leonards,  1  ir".  .  ° 

-T^   ...  £   TTT    1        7        n     n  m  a  Will,  a?<fe,  p.  99. 

D.  lo4;  conf.  Woodward  v.  Gould-  , -,.    r.      1  -r,     ,,  -.ah 

stone,  11  App.  Cas.  469.  ,  {d)Scruly  y.  Fordham     1  Add. 

74  ;  In  the  goods  of  Brand,  6  iiagg. 

{h)  1  P.  D.  154.     See  further  on  ^5^.  j^^  ^j^^  ^^^^^^  ^j.  gj^^^^^  j  ^^^.^^ 

this  subject,   2J0sf,    Pt.  I.  Bk.   iv.      qq^ 

Ch.  II.  §  V.  p.  263.  ^g)  mtchins  v.  Wood,  2  Moo.  P. 

(c)  Atlanson  v.  Morris,  [1897]  P.       C.  C.  355—447. 
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SECTION  IT. 

Revocation  hy  a  subsequent  Testamentary  Disj)Osition. 

"  Concerning  tlio  making  of  a  latter  testament,"  says 
Swinbiu'ne  (/),  "so  large  and  ample  is  the  liberty  of  making 
testaments,  that  a  man  may,  as  oft  as  he  will,  make  a  new 
testament  even  until  his  last  breath  ;  neither  is  there  any  cautel 
under  the  sun  to  prevent  this  liberty :  But  no  man  can  die 
with  two  testaments,  and  therefore  the  last  and  newest  is  of 
force  ;  so  that  if  there  were  a  thousand  testaments,  the  last  of  all 
is  the  best  of  all,  and  maketh  void  the  former." 

It  is  indeed  a  necessary  consequence  of  the  ambulatory  nature  Last  Will 
of  a  Will,  that  the  last  testamentary  disposition  of  property  by  theTxcIusion 
a  testator  shall  be  operative,  to  the  exclusion  of  any  previous  of  prior 
contrary  or  inconsistent  one.     And  this  even  though  the  earlier  inconsistent 
Will  is  contrary  to  or  inconsistent  with  a  later  non-appearing  ^^^J^- 
Will,  the  existence  and  contents  of  which  are  proved  by  parol  revoked  by 
evidence.     According-ly  in  Heh/ar  v.  HeJiiar  (a),  Sir  Gr.  Lee  held  subsequent 

^  .  .  ,  .  non-appear- 

that  the  execution  of  a  second  Will,  with  a  different  executor  ing  WUl. 
and  residuary  legatee,  was  by  law  a  revocation  of  the  first, 
though  the  second  did  not  then  appear  (//).     So  in  Broicn  v. 
Broini  (/),  a  testator,  after  the  Wills  Act,  executed  a  Will,  and 
afterwards  a  second  one,  which  he  took  away  with  him.     After 
his  death  the  earlier  Will  was  found,  but  the  second  could  not 
be  found.     Secondary  evidence  was  given  which  showed  that 
the  second  Will  was  inconsistent  with  the  first  and  revoked  it. 
It  was  held  that  the  second  Will  must  be  presumed  to  have  been 
destroyed  by  the   testator   animo   revocaiuli  [k),  and   that  con- 
sequently, the  first  Will  having  been  revoked  by  it,  the  deceased 
died  intestate.     But  where  the  revocation  of  an  existing  Will  is  Evidence 
sought  to  be  established  by  the  proof  of  the  execution  of  a  sub-  ^lear  and 
sequent  Will,  not  appearing,  the  evidence  ought  to  be  most  clear  satisfactory. 
and  satisfactory,  and  if  parol  evidence  alone  be  relied  on,  such 
evidence  ought  to  be  stringent  and  conclusive  (/). 

But  the  mere  fact  of  making  a  subsequent  testamentary  paper  A  prior 

(/)  Pt.  7,  s.  14,  pi.  1.  (/)  8  E.  &  B.  87G. 

(fj)  1  Cas.  temp.  Lee,  472.  (/,,)  gee  awie/p.  116. 

(A)  See     2wsf,    p.     131,     as    to  Q)  Cutto  y.  Gilbert,  9  Moo.  V.  C. 


•whether  the  first  Will  ■would  bo 
revived  by  the  revocation  of  the 
second.  I^^^ll^r,  9  P.  D.  237. 


131,  140,  141.     See  also  HtUicr  v. 


no 
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tcstamnntaiy 
piijiiT  not 
rrvokoil  by  a 
subscqucut 
Olio,  unlosa 
tli(\v  bo  imon- 
sisteiit : 


or  unless  the 
latter  be  a 
substantive 
AVill  scd 
queer e  : 


docs  not  work  a  total  revocation  of  a  prior  one,  unless  the  latter 
expressly  or  in  efToct  revoke  the  former,  or  the  two  be  incapable 
of  standing  together :  for  though  it  be  a  maxim,  as  Swinburne 
says  above,  that  "no  man  can  die  with  two  testaments,"  yet  any 
number  of  instruments,  whatever  bo  tlieir  relative  date,  or  in 
whatever  form  they  may  be  (so  as  they  be  all  clearly  testamen- 
tary), may  bo  admitted  to  probate  as  together  containing  the 
last  Will  of  the  deceased  {m) .  And  if  a  subsequent  testamentary 
paper,  whether  in  form  a  Will  or  a  codicil,  be  partially  incon- 
sistent with  one  of  an  earlier  date,  then  sucli  latter  instrument 
will  revoke  the  former  as  to  those  parts  only  where  they  are 
inconsistent  {ii). 

Where,  however,  a  testator  by  a  paper  purporting  to  be  "  his 
last  Will,"  and  in  which  executors  were  appointed,  disposed  of 
a  part  only  of  his  personal  estate,  and  did  not  expressly  revoke 
a  former  testamentary  paper,  it  was  held  by  Sir  Herbert 
Jenner  Fust,  in  Plenty  v.  West  (o),  that  the  earlier  paper  was 


(«()  Sec  a  strong  instance  of  tliis 
in  Masterman  v.  Maherly,  2  Hagg. 
235  ;  Sandford  v.  Vavghan,  1  Phil. 
39,  128  ;  Harhy  v.  Bagshaw,  2 
Phil.  48  ;  In  the  goods  of  Graham, 
3  Sw.  &  Tr.  69 ;  Geaves  v.  Price, 
ih.  71;  In  the  goods  of  Budd,  ib, 
196;  Birl's  v.  Birks,  4  Sw.  &  Tr. 
23,  in  which  last  case,  by  a  blunder, 
clauses  had  been  omitted  in  a  sub- 
sequent copy  made  of  a  Will,  and 
the  copy  and  the  original  Will, 
having  both  been  duly  executed, 
were  admitted  to  probate  as  to- 
gether containing  the  Will  :  I)i 
the  goods  of  Fenivick,  L.  B.  1  P.  & 
D.  319.  See  also  In  the  goods  of 
Nickalls,  4  Sw.  &  Tr.  40;  In  the 
goods  of  Harris,  L.  E.  2  P.  &  D. 
83  ;  In  the  goods  of  Donaldson,  L.  E. 
3  P.  &  D.  45,  in  which  cases  one 
of  the  papers  related  to  property 
abroad. 

(n)  In  the  goods  of  Petchell,  L.  E. 
3  P.  &  D.  153,  156;  Lemage  v. 
Goodhan,  L.  E.  1  P.  &  D.  57  ; 
Richards  v.  Queen^s  Proctor,  18  Jur. 
540  ;  Stoddart  v.  Grant,  1  Macq. 
H.  L.    163;    Cadell    v.    WiUcocks, 


[1898]  P.  21,  25.  And  see  judg- 
ment of  Davey,  L.  J.,  in  Be  Ekom, 
[1894]  1  Ch.  at  p.  314.  See  also 
IleUier  v.  Ildlier,  9  P.  D.  237,  in 
which  case  the  second  and  partially 
inconsistent  Will  which  contained 
no  revocatory  clause  was  not  forth- 
coming nor  admitted  to  probate. 
In  Bobinson  v.  Clarke,  2  P.  D.  269, 
it  was  held,  in  a  suit  where  the 
parties  have  come  to  an  arrange- 
ment under  the  terms  of  which  the 
Court  is  applied  to  to  grant  pro- 
bate of  two  testamentary  instru- 
ments, that  the  Court  will  do  so, 
jjrovided  the  documents  are  not 
entirely  inconsistent  with  one 
another. 

(o)  1  Eobert.  264  ;  8.  C,  4  Notes 
of  Cas.  103;  S.  C,  coram  M.  E.  16 
Beav.  173.  But  instances  may  be 
found  where  a  paper  calling  itself 
a  last  Will  and  testament  has  been 
admitted  to  probate  as  an  addition 
to  a  former  Will:  In  the  goods  of 
Luff  man,  5  Notes  of  Cas.  183;  In 
the  goods  of  Langhorn,  ib.  512. 
And  see  further  In  the  goods  of 
Holt,   6  Notes  of  Cas.  93,  96;   2 
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nevertheless  revoked  by  the  later,  notwithstanding  the  two  wore 
not  wholly  inconsistent ;  there  being  nothing  to  show  that  he 
intended  them  to  be  taken  conjointly  as  his  Will :  And  it  was 
said  by  the  judge  that  he  knew  of  no  case  where  the  testator 
called  a  Will  "his  last  Will"  in  which  the  Court  has  held 
former  papers  to  be  included.  But,  as  was  pointed  out  by  the 
Judicial  Committee  of  the  Privy  Council  in  ditto  v.  Gilbert  (p), 
the  fact  that  the  testator  called  the  second  paper  his  "last  Will" 
was  only  one  circumstance  with  others  on  which  Sir  H.  Jenner 
Fust  founded  his  decision,  and  not  the  sole  ground  of  it,  as 
Sir  John  Dodson  in  his  judgment  in  Cittto  v.  Gilbert,  in  the 
Court  below,  seems  to  have  thought ;  and  it  is  now  settled  law 
that  the  mere  use  of  the  words  "  last  Will "  does  not  necessarily 
import  a  revocation  of  all  previous  instruments  (</). 

In  Plenty  v.    West   the   judge   further   remarked    that    the  effect  of 
appointment  of  executors  has  always  been  considered  to  effect  of  eseciSors 
a  complete  disposition.       But  this,  as  it  has  been  since  held 
by    Sii"    John   Dodson,    is  by    no    means   conclusive    of    the 
testator's  intention  to  constitute  a  substantive  Will(r).     Con- 


East,  494,  595,  by  Lord  Ellen- 
borough  and  Lawrence,  J. 

{p)  9  Moo.  P.  C.  131,  post, 
p.  123. 

(2)  Freeman  v.  Freeman,  5  De  G. 
M.  &  a.  704,  post,  p.  124.  In 
Lemage  v.  Goodban,  L.  E.  1  P.  & 
D.  57,  Sir  J.  P.  Wilde  regarded 
Plenty  v.  West,  so  far  as  it  supports 
tbe  doctrine  that  the  use  of  the 
■words  "last  Will"  in  a  testamen- 
tary paper  necessarily  imports  a 
revocation  of  all  previous  instru- 
ments, as  overruled  by  Gutto  v. 
Gilbert  and  Stoddart  v.  Grant;  see 
2)ost,  p.  125.  And  see  In  the  goods 
of  Be  la  Saussaye,  3  P.  &  D.  42,  44; 
In  the  goods  of  Petchell,  3  P.  &  D. 
153;  Dempsey  v.  Lawson,  2  P.  D. 
98;  1)1  the  goods  of  0^  Connor,  13 
L.  E.  Ir.  406. 

(r)  Richards  v.  Queen^s  Proctor, 
18  Jur.  540;  Stoddart  v.  Grant,  1 
Macq.  H.  &  L.  163,  173.  And 
where  a  second  Will  appoints  a 
fresh  executor,   if    the  Wills   are 


not  inconsistent,  probate  may  be 
granted  to  both  the  executors  :  In 
the  goods  of  Leese,  2  Sw.  &  Tr.  442 ; 
In  the  goods  of  Graham,  3  Sw.  &  Tr. 
69  ;  Geaves  v.  Price,  3  Sw.  &  Tr. 
71  ;  In  the  goods  of  Morgan,  L.  E. 
1  P.  &  D.  323.  A  testator  exe- 
cuted a  Will  purporting  to  dispose 
of,  and  in  fact  only  disj^osing 
of  property  in  Tasmania,  and  ap- 
pointed thereby  executors  resident 
in  Tasmania.  He  subsequently 
executed  another  Will,  disposing 
of  his  property  in  England,  and 
thereby  ratified  and  confirmed  his 
Will  relating  to  the  property  in 
Tasmania.  In  this  last  Will  he 
appointed  thi-ee  executors  distinct 
from  those  named  in  the  earlier 
Will,  and  the  Court  ordered  pro- 
bate to  issue  of  both  papers  as 
together  containing  the  Will  of 
the  testator :  In  the  goods  of  Harris, 
L.  E.  2  P.  &  D.  83.  Where  a 
second  Will  appoints  no  fresh  exe- 
cutor, probate  of  both  Wills  may 
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vcrsoly,  wlicro  by  a  testamentary  paper,  which  was  executed  as 
a  Will  and  not  as  a  codicil,  all  the  testator's  property  is  given 
to  a  particular  person,  without  the  appointment  of  any 
executor,  such  paper  will  operate  as  a  total  revocation  of  a 
prior  Will,  even  though  an  executor  may  have  been  appointed 
by  sucli  prior  Will.  For  the  later  paper  being,  in  fact,  a 
Will,  disposing  of  all  the  property,  although  there  is  no  express 
revocation  of  the  former  Will  or  of  the  appointment  of  an 
executor,  is  ex  necesiiitate  a  revocation  of  the  former  (s) . 

It  may  here  be  observed,  that  a  Will  of  a  date  prior  to  a  Will 
with  a  revocatory  clause  may  be  admitted  to  probate,  if  there  is 
any  part  of  it  which  the  Court  is  satisfied  that  it  was  not  the 
intention  of  the  testator  to  revoke  {t) . 

Upon  the  same  principles  it  has  been  decided,  in  the  Courts 
of  Common  Law,  that  a  subsequent  Will  is  no  revocation,  unless 
the  contents  of  it  are  known :  and  it  is  not  to  be  presumed,  from 
the  mere  circumstance  of  another  Will  having  been  made,  that 
it  revoked  the  former.  As  where  it  was  found  by  a  special 
verdict  that  the  testator  after  the  making  of  a  former  Will  made 
another  Will  in  writing,  but  what  the  contents  and  purport  were 
the  jury  did  not  know  :  the  second  Will  was  holden  not  to  be  a 
revocation  of  the  first :  for  the  other  Will  might  concern  other 


be  granted  to  the  executor  named 
in  the  first  AVill :  In  the  goods  of 
Griffith,  L.  E.  2  P.  &  D.  457. 

(s)  Henfrey  v.  Henfrcy,  2  Curt. 
468  ;  affirmed  in  the  Privy  Covmcil, 
4  Moo.  P.  C.  C.  29.  Where  a 
testator  made  two  Wills,  the  first 
in  England  according  to  English 
law,  by  which  he  disposed  of  all 
his  realty  and  personalty,  and  ap- 
pointed an  executor ;  the  second 
in  Italy  according  to  Italian  law, 
by  which  he  appointed  his  wife 
"universal  heiress";  and  this 
Will  contained  a  revocatory  clause 
in  the  following  terms:  "I  erase, 
revoke,  and  annul  every  other  act 
or  last  Will  which  I  may  have 
made " ;  the  Court  held  that  the 
Italian  Will  revoked  the  disposi- 
tion of  personalty  and  the  appoint- 
ment of  executor  contained  in  the 


English  Will,  and  that  the  Italian 
Will  alone  was  entitled  to  probate  : 
Cottrell  V.  Cottrdl,  L.  E.  2  P.  &  D. 
397. 

{t)  A  codicil  which  absolutely 
revokes  and  makes  void  all  bequests 
and  dispositions  in  a  Will  and 
nominates  executors,  but  does  not 
in  direct  terms  revoke  the  appoint- 
ment of  executors  and  guardians 
in  the  Will,  does  not  revoke  the 
Will;  for  the  legal  operation  of  a 
codicil  is  to  confirm  such  parts  of 
the  Will  to  which  it  refers,  as  it 
does  not  revoke :  In  the  goods  of 
Howard,  L.  E.  1  P.  &  D.  636 ;  Re 
Wilcod;  [1898]  1  Ch.  95.  See  to 
the  same  effect,  Denny  v.  Barton, 
2  Phil.  575,  and  Gladstone  v.  Tem- 
jyest,  2  Curt.  650,  decided  before 
the  Wills  Act.  But  see  Collins  v. 
Elstone,  [1893]  P.  1. 
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lands,  or  no  lands  at  all,  or  Le  a  confirmation  of  tlio  former  {u). 
And  altliougL.  a  Will  be  expressly  found  to  Le  different  from  a  though  it  bo 
former,  yet  if  it  be  declared  that  it  is  not  known  in  what  that  found'to^be 
difference   consisted,  it  will  bo  no  revocation  in  law  thereof,  (iitferent  from 

.  11^  lormer 

Ihus   where   it   was   found  by  a   special   verdict  {jc)  that  the  Will,  if  the 

testator  did  make  and  duly  publish  another  Will  in  writing  in  SnownT  ^^ 

the  presence  of  three  subscribing  witnesses  who  duly  attested 

the  same  ;    that  the  disposition  made  by  the  testator  by  the 

second  Will  was  different  from  the  disposition  in  the  former 

Will,  but  in  what  particular  was  unknown  to  the  jury;  but  they 

did  not  find  that  the  testator  cancelled  the  second  Will,  or  that 

the  devisee  imder  the  first  Will  destroyed  the  same,  but  what 

was  become  of  the  second  Will  the  jury  could  not  tell :  it  was 

adjudged  in  the  King's  Bench,  on  error,  reversing  the  judgment 

of  C.  B.  to  the  contrary,  that  the  second  Will  was  no  revocation 

of  the  first ;  and  the  judgment  of  the  Coiu't  of  King's  Bench 

was  affirmed  in  the  House  of  Lords  (?/) . 

In  ditto  v.  Gilbert  (z).  Sir  John  Dodson,  iu  the  Ecclesiastical  a  later  Will, 
Court,  declined  to   recognize  these  doctrines   of  the   Common  nothing  is 
Law :  In  that  case  a  testator,  having  duly  executed  his  Will,  \^^^^  ^^^g 
subsequently  executed  another  testamentary  paper,  which  was  headed  "last 
not  found  at  his  death,  and  the  contents  of  which  were  unknown,  revocation, 
save  that  it  was  headed  "  last  Will  " ;  and  that  learned  judge 
held  that  the  former  Will  was  revoked  by  the  execution  of  the 
latter,  being  of  opinion  that  the  execution  of  a  Will  of  personalty 
amounts  to  a  revocation  of  a  former  Will,  whether  the  contents 
of  the  later  Will  are  known  or  not,  provided  there  be,  in  sub- 
stance  and   effect,   revocatory   words.      But   this   decision    was 
reversed  in  the  Privy  Council ;  their  lordships  being  of  opinion 
that  the  words,  "  this  is  my  last  Will,"  did  not  import  that  the 
paper  contained  a  different  disposition  of  the  property;  and  that 
the  mere  fact  of  so  calling  it  did  not  render  it  a  revocatory 

{h)  Hitcliins   V.  Bassett,  3   Mod.  by  express  words  import  a  rovoca- 
203,    affii-med    in    the    House    of  tion  of  a  former  Will,  or  pass  any 
Lords,     Show.     Cas.     Pari.      146.  laud,  amounts  in  law  to  a  revoca- 
*'  Hence  it  seems  to  follow,"  says  tion,'   is   either    not   correctly  re- 
Mr.  Serj.  Williams,  in  his  note  to  ported,  or  if  it  be,  is  overruled  by 
Duppa  V.  Mayo,  1  Saund.  279  li,  Hitcliins  v.  Bassett^ 
"that  what  Lord  Hale  is  said  to  (a:)  GoodrightY.Harivood,  3  Wils. 
have  laid  down  in  a  former  case  497,  affirmed  in  the  House  of  Lords, 
upon  the   same  Will  {Seymour  v.  7  Bro.  P.  C.  344;  1  Saund.  279  h. 
Nosivorthy,    Hard.    376),    namely,  (y)  See  also Dickinsony.  Stidolj^li, 
that  'a  second  substantive  inde-  11  C.  B.  N.  S.  357. 
pendent  Will,  though  it  does  not  (z)  18  Jiu-.  560. 
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instrumoiit  {a).  Again,  in  Freeman  v.  Freenutn  (A),  Lord  Justice 
Knight  Bnico  said,  that  'vvliatovcT  might  Lo  the  view  of  tliG 
Ecclesiastical  Courts,  lio  did  not  tliink  a  temporal  Court  bound 
to  say  that  wlion  a  man  in  an  instrument,  containing  temporary 
dispositions  by  him,  describes  it  as  liis  last  Will  and  Testament, 
and  otherwise  calls  it  his  Will,  he  is  to  bo  taken  2)rii)id  facie  as 
meaning  "wholly  to  annul  any  former  testamentary  instrument 
made  by  him  extending  to  matters  to  whicli  the  latter  does  not 
extend.  And  accordingly  the  Lord  Justices  held  that  the 
expression,  "  this  is  my  last  Will  and  Testament,"  does  not 
operate  as  a  revocation  of  a  former  Will,  without  words  to  that 
effect,  at  all  events  as  regards  real  estate. 
Geaeruirulc  In  the  caso  of  Dempseij  v.  Lawson  {c),  Sir  James  Ilannen,  in 
fromlases.  reviewing  the  cases  of  Plenti/  v.  Wed,  Ciitfo  v.  GUberf,  and  the 
other  cases  since  decided,  in  his  judgment  said,  "  It  becomes 
necessary  to  consider  minutely  the  nature  and  extent  of  tho 
inconsistency  of  a  later  testamentary  instrument  which  will  have 
the  effect  of  revoking  an  earlier  Will.  In  this  investigation  the 
Court  is  necessarily  called  upon  to  put  a  construction  upon  the 
language  of  the  instrument  in  question.  The  intention  of  the 
testator  conveyed  in  that  language  has  to  be  ascertained  by 
reference  to  the  facts  in  connection  with  which  it  was  used,  but 
in  seeking  the  true  meaning  of  the  testator  the  substance  and 
not  the  form  of  the  instrument  must  be  regarded.  If  it  can  be 
collected  from  the  w^ords  of  the  testator  in  the  later  instrument 
that  it  was  his  intention  to  dispose  of  his  property  in  a  different 
manner  to  that  in  which  he  disposed  of  it  by  the  earlier  docu- 
ment, the  earlier  document  will  be  revoked,  and  this,  although 
in  some  particulars  the  later  Will  does  not  completely  cover  the 
whole  subject  matter  of  the  earlier.  This  is  what  was  decided 
in  Plenty  v.  West.  There  the  Court  held  upon  all  the  facts 
before  it  that  it  was  the  intention  of  the  testator  that  the  later 
paper  should  stand  alone,  although  tliat  disposed  of  a  part  only 
of  his  personal  estate,  and  therefore  that  in  effect,  though  not  in 
terms,  it  revoked  the  earlier  Will.  .  .  .  The  case  of  Cutto  v. 
Gilbert  (d)  merely  decides  that  the  bare  fact  of  a  testator  having 
executed  an  instrument  as  his  last  Will  and  Testament  the  con- 
tents of  which  are  unknown,  does  not  operate  as  a  revocation  of 
a  previous  Will,  and  this  seems  very  obvious,  for  the  missing 
instrument  may  have  been  confirmatory  of  the  first.    It  certainly 

(a)  9  Moo.  P.  C.  131.  (c)  2  P.  D.  98. 

{h)  5  De  G.  M.  &  G.  704.  (d)  9  Moo.  P.  C.  131. 
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does  not  appear  from  the  judgment  in  that  case  that  there  was 
any  intention  to  overrule  the  decision  in  Ploif//  v.  JFesf.  .  .  . 
The  Judicial  Committee  appear  to  have  approved  of  the  decision 
in  Plcntij  V.  West,  upon  the  ground  that  the  fact  that  the  whole 
of  the  personal  estate  was  not  disposed  of  by  the  second  Will 
was  not  by  itself  a  sufficient  reason  for  uniting  the  earlier  with 
the  later  Will  and  admitting  both  to  probate,  the  Wills  being 
in  other  respects  essentially  different.  And  Lord  Penzance,  in 
Lcmage  v.  Goodban  (c),  does  not  say  that  Plcnti/  v.  West  is  over- 
ruled, but  with  his  accustomed  accuracy  only  says,  '  the  case  of 
Plenty  v.  West,  so  far  as  it  supports  the  doctrine  that  the  use  of  the 
words  ^^  last  Will"  in  a  festamcntary  paper  necessarily  imports  a 
revocation  of  all  p>i'evious  instruments,  is,  I  think,  overruled  by 
Cutto  V.  Gilbert.^  Lord  Penzance  further  says,  '  the  intention 
of  the  testator  in  the  matter  is  the  sole  guide  and  control.'  But 
the  intention  to  be  sought  and  discovered  relates  to  the  disposi- 
tion of  the  testator's  property  and  not  to  the  form  of  his  Will. 
What  dispositions  did  he  intend  ?  not  which  or  what  number 
of  papers  did  he  desire  or  expect  to  be  admitted  to  probate  ?  is 
the  true  question.  I  followed  that  decision  in  the  case  of  In  the 
goods  of  PetchclV  {f). 

Where  upon  the  face  of  a  testamentary  document  and  the  facts 
known  to  the  testator  at  the  time  of  its  execution,  it  is  doubtful 
whether  the  testator  intended  altogether  to  revoke  a  former  Will, 
the  Com't  will  admit  parol  evidence  to  ascertain  the  intention  {g) . 

If  two  inconsistent  Wills  be  found  of  the  same  date,  or  with-  Two  incon- 
out  any  date,  and  no  evidence  can  be  adduced  establishin?  the  ^f  *?°*  Wills 

,      ,  .  .  o  01  the  same 

posteriority  of  the  execution  of  either,  both  are  necessarily  void,  date,  or 
and  the  deceased  must  be  considered  intestate  :  But  in  every  case  date.°^  ^°^ 
the  Courts  will  struggle  to  reconcile  them,  if  possible,  and  collect 
some  consistent  disposition  from  the  whole  (//) .     If  there  is  an  Clause  in  a 
express  contradiction  between  two  clauses  in  a  Will,  it  is  settled  ^UedTv 
law  that  the  second  part  of  the  Will  must  take  effect  over  the  subsequent 
first  part  (/)  :  but  it  was  held  by  Lord  Romilly,  M.  R.,  in  Kerr  clause!^  ^^ 
V.  Clinton  (A-),  that  a  bequest  by  implication  is  not  sufficient  to 
revoke  a  bequest  not  made  by  implication  at  all,  but  in  express 

(e)  L.  E.  1  r.  &  D.  57.  v.  Earl  vf  AngUsea,   7  Bro.  P.  C. 

(/)  L.  E.  3  P.  &  D.  153.  443 .  Toml.  Ed. 


106 


(r/)    Jenner   v.    Flinch,    5    P.    D.  /'n    q  „  ,     nt.     ,^»     -ni 


[h)  Swinb.  Pt.  7,   s.    11,  pi.   1  ;       ^^-  "•  §  ^'  4'  P-  83^- 
Godolph.  Pt.  1,  c.  19,  s.  3;  Phippa  U')  ^'  '^-  8Eq.  462. 
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and  (Ustiuct  Mords.  The  Court  endeavours  to  reconcile  two 
apparcutly  inconsistent  dispositions  without  resorting  to  the 
extreme  rule  that  where  there  are  tw^o  inconsistent  clauses  the 
latter  shall  prevail  (/).  Moreover,  a  clear  gift  cannot  be  cut 
down  by  any  subsequent  words  unless  they  show  an  equally 
clear  intention  {m). 

It  may  sometimes  become  a  question,  in  a  case  whore  there 
are  several  codicils,  or  other  testamentary  papers,  of  different 
dates,  Avhether  the  dispositions  of  the  latter  are  to  be  considered 
as  additional  and  cumulative  to  those  of  the  prior,  or  as  a  substi- 
tute for,  and  consequently  revocatory  of  them.  And  if  a  testator, 
by  a  codicil  to  his  Will,  should  direct  a  certain  mode  of  making 
a  provision  for  his  wife,  and  by  another  subsequent  codicil 
should  also  direct  a  provision  for  her  in  another  mode  ;  on  the  face 
of  these  instruments  it  might  be  doubtful,  whether  by  the  latter 
codicil  he  intended  to  increase  the  provision  made  by  the  former, 
or  to  revoke  it  by  substituting  that  contained  in  the  latter.  In 
such  cases,  the  Court  will  admit  parol  evidence,  in  order  to 
investigate  the  animus  with  which  the  act  was  done ;  and  if  upon 
such  evidence  it  should  appear,  that  the  latter  codicil,  although 
containing  no  revocatory  words,  was  intended  by  the  testator  as 
a  substitute  for  the  former,  it  shall  be  thereby  revoked,  though 
it  remain  uncancelled  (;/).  However,  the  general  principle  is, 
that  bequests  are,  prima  facie,  to  be  taken  cumulatively,  when 
they  are  on  separate  papers,  unless  they  are  revocatory  of  each 
other  (o).  And  in  a  case  (;;)  in  the  Prerogative  Court,  it  was 
said  by  Sir  Herbert  Jenner  Fust,  that,  whether  the  case  is  to  be 
governed  by  the  old  law,  or  by  the  Wills  Act,  parol  evidence  is 
not  to  be  admitted,  unless  there  is  such  doubt  and  ambiguity  on 
the  face  of  tlie  papers  as  to  require  the  aid  of  extrinsic  evidence  to 
explain  them  {f) . 

If  a  man  executes  a  Will,  erroneously  supposing  it  to  be  a 

Bk 


(?)  See  i^er  Jessel,  M.  E.,  in 
ByioaterY.  Clarl-e,  18  C.  D.  at  p.  19. 

(m)  Seejjosf,  p.  133. 

{n)  Methueny.  Methuen,  2  Phillim. 
416  ;  Oreenough  v.  Martin,  2  Add. 
239;  Jenner  v.  Ffinch,  5  P.  D. 
106  ^  Waineivriglit  v.  WainewrigM, 
71  L.  T.  265  ;  CJiichester  v.  Qiiaire- 
fages,  [1895]  P.  186.  See  post, 
Pt.  III.  Bk.  III.  Ch.  II.  §  VII.  p.  1037. 
And  as  to  the  admissibility  of  parol 


evidence,  see  post,  Pt.  i.  Bk.  iv. 
Ch.  II.  §  V.  p.  256. 

(o)  BarthoJomeio  v.  Henley,  3 
Phillim.  316,  by  Sii'  John  NichoU. 
See  infra,  Pt.  lii.  Bk.  in.  Cb.  ii. 
§  VII.  p.  1035,  as  to  cumulative 
legacies. 

{p)  Thome  v.  Boohe,  2  Cm-t.  799. 

{q)  As  to  wbat  is  to  be  regarded 
as  sucb  an  ambiguity,  see  post, 
Pt.  T.  Bk.  IV.  Ch.  II.  §  V.  p.  257. 
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copy  of  his  former  Will,  it  will  bo  no  revocation  as  to  tlie  parts  executed 
omitted  in  the  supposed  coi^y,  and  both  instruments  will  be  orron^eous 
admitted  to  probate  (>•)•  supposition 

that  it  was 
a  copy  of 

As  to  the  revocation  of  a  finished  Will  by  a  subsequent  ^y^J°|'™^'^ 
unfinished  one  (if  made  before  Jan.  1,  1838),  see  the  earlier  revocation. 
Editions  of  this  Work,  Pt.  I.  Bk.  II.  Ch.  3,  ^  2.  ^^''T^}''^.^! 

'  '  '-  finished  Will 

by  subsequent 

It  has  already  appeared  that  a  cancellation  of  a  Will,  under  ^fif  ^^^"^ 

an    erroneous   assumption    of    facts,   may   not    operate    as    a  the  Old  Law. 

revocation  (.s).      Upon   the   same   principle,   if    a  man,   by    a  ^?n^''^^)|?^!' 

subsequent  Will  or  codicil,  make  a  disposition  different  from  a  made  under 

former  one,  under  a  false  impression,  the  impuUe  of  which  is  the  ^  mistaken^  ° 

foundation  of  his  wish  to  change  his  former  intent,  such  an  act  will  notion  of 

',  •111  r'c     i-     '  !•  1  I-        facts,  will  not 

be  considered  only  as  anecting  a  contingent  presumptive  revoke  a 
revocation,  depending  on  the  existence  or  non-existence  of  that  ^o''™^^"  0°^- 
fact.  As  if  one  having  previously  devised  to  A.,  afterwards  by 
another  Will,  without  destroying  the  first,  or  by  codicil,  devise 
to  B.,  stating  her  to  be  his  wife,  so  that  it  may  be  understood 
that  he  intended  her  to  be  benefited  in  that  character  only,  and 
it  turn  out  that  she  was  married  before,  and  had  a  husband 
living,  neither  of  which  facts  was  in  the  devisor's  knowledge  {t) , 
such  devise  or  codicil  will  not  operate  as  a  revocation  of  the 
former  Will,  because  it  depends  on  a  contingency  which  fails  (u) . 
It  has  been  said,  that  care  must  be  taken  to  distinguish  between 
cases,    where     the    testator    acts    under    a    false    impression, 

(r)  Birks  v.  Birks,  34  L.  J.  P.  M.  marriage,  but  that  it  could  not  be 

&  A.  90.  sbown  under  wliat  circumstances 

(s)  A7ite,  pp.  112,  113.  lie  knew  it.     It  also  appeared  that 

{t)  An  appointment  by  a  Will  to  Charlotte's  husband  had,  in  1849, 

a  husband,  under  cii'cumstances  of  not  been  heard  of  for  many  years, 

this  natiu-e,  occurred  in  KcnneU  v.  After  the  testator's  death  the  hus- 

Abbott,    4    Yes.    802.       See    pos^,  band  appeared,  and  on  the  death  of 

pp.  907,  908,  notes  (r)  and  («).  Charlotte  claimed  the  fund.    It  was 

{u)  So  where  a  testator,  by  Will  held  by  Page  Wood,  V.-C,  that  the 

dated  in  1849,  bequeathed  the  in-  circumstances    were    sufficient    to 

terest  of  a  fund  to  Charlotte  Lee,  show  that  the  testator,   in    1849, 

"  but  in  case  the  said  Charlotte  Lee  believed  his  daughter's  husband  to 

shouldmarry  or  die  unmarried,"  the  be  dead,  and  that  he  intended  that 

fund  was  to   go  over.      Charlotte  no   husband  of  hers  should   have 

Lee  was  the  maiden  name  of  the  the  benefit  of  the  fund ;  and,   ac- 

testator's  daughter,  who  had  been  cordingly,    that   on    her   death    it 

married  in  1828,  and  it  was  found  passed    by  the    gift    over :    Cros- 

that    the    testator    knew    of    her  thmite  y.  Dean,  L.  E.  5  Eq.  245. 
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origluating  from  a  deceit  practised  upon  liim,  and  tliosc  wlierc, 
although  the  reason  which  ho  gives  for  his  subsequent  devise  is 
false,  yet  no  deceit  is  practised  on  him  [x) .  But  there  seem  to 
be  no  grounds  for  any  such  distinction.  Thus,  where  a  testator 
gave  legacies  to  the  grandchildren  of  his  sister,  and  afterwards, 
by  a  codicil,  revoked  the  legacies,  giving  as  a  reason,  that  the 
legatees  were  dead  ;  upon  its  being  proved  that  the  fact  of  their 
death  was  not  true,  Lord  Loughborough  held,  that  the  legacies 
were  not  revoked,  on  the  ground  that  the  cause  of  the  revocation 
was  false;  and  said,  whether  it  was  by  misinformation  or 
mistake  was  perfectly  indifferent  (/y) .  So  in  a  case  in  the 
Prerogative  Court  (;:),  the  deceased,  supposing  his  Will, 
appointing  his  wife  sole  executrix  and  universal  legatee  for  life, 
to  be  lost,  made,  in  Peru,  a  nuncupative  Will  (not  in  conformity 
with  the  Statute  of  Frauds)  with  a  general  revocation  clause, 
and  appointing  two  executors,  and  his  wife  universal  legatee, 
absolutely  :  The  executors  renounced,  and  she  took  probate  of 
that  Will  in  Peru :  The  former  Will  being  fomid  (of  which 
fact  he  was  ignorant  at  the  time  of  his  death),  probate  thereof, 
at  the  wife's  prayer,  was  granted  to  her  :  and  Sir  John  Nicholl 
observed  that  it  was  unnecessary  to  decide  the  question  (about 
which  there  might  be  some  doubt),  whether  the  Statute  of 
Frauds  would  apply  to  the  nuncupative  Will  made  in  Peru ; 
because  it  appeared  that  the  deceased  did  not  intend  to  revoke 
the  former  Will ;  but,  supposing  it  to  be  lost  and  being 
unwilling  to  die  intestate,  he  made  the  nuncupative  Will. 
Accordingly,  in  Doe  v.  Evans  {a),  where  a  testatrix  by  her 
Will  devised  all  her  estate  to  L.  E,  for  life,  and  to  his  sons 
and  daughters  successively,  in  strict  tail,  and  L.  E.  and  his 
only  son  died  in  the  lifetime  of  the  testatrix,  but  he  left  a 
daughter  E.  E.,  of  whose  birth  she  knew  nothing,  and  she 
thereupon  made  a  codicil,  in  which  she  recited  her  former  Will, 
and  that  L.  E.  had  died  without  leaving  any  issue,  and  then 
devised  over :  It  was  held,  that,  as  this  codicil  was  made  in 
ignorance  of  the  existence  of  E.  E.,  it  was  only  a  conditional 
revocation  {I>). 

(cc)  1  Powell  On  Dcv.  525.  (h)  Some  time  after  making  the 

(y)  Campbell  v.  French,  3  Ves.  codicil,  the  testatrix  was  made  ac- 

322.  quainted    with    the    existence    of 

{z)  In   the  goods   of   Moresby,    1  E.  E.,  but  made  no  further  testa- 

Hagg.  378.  mentary  disposition :    It  was  held, 

(ft)  10  A.  &  E.  288.  that  this  did  not  set  up  the  codi- 
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But  there  does  seem  to  be  a  distinction  between  eases,  where  Distinction 

.•I,,,  pj  Pi  ^        •  ,      ^^      ^  ^  i   between  cases 

tne  testator  reiers  to  a  tact  as  having  actually  happened,  and  where  testator 
where  he  merely  expresses  his  doubt,  supposition  or  advice  of  ^'^fers  to  a 

mi  •        1  PI  '        r-r  faet  as  having 

the  fact,  ihus  m  the  case  of  the  Attorney- General  v.  Lloyd  (c),  actually  hap- 
the  testator,  by  his  Will,  dated  8th  February,  1734,  gave  par-  Ph^cTe  hT^ 
ticular  lands  and  his  personal  estate,  to  be  laid  out  in  lands,  to  merely  ex- 
charitable  uses.  He  afterwards  made  a  codicil,  dated  12th  July,  supposition,  ' 
1736,  in  which,  after  reciting  his  doubt  whether  such  devise  ^j''  '^f ^'°°  °^ 
would  be  good,  he  gave  the  lands  to  M.  B.  and  his  heirs,  if  by 
the  Mortmain  Act  they  could  not  pass  according  to  his  Will. 
On  17th  March,  1737,  he  made  another  codicil,  the  terms  of 
which  were,  that  the  testator,  "  being  advised  "  that  the  devise 
of  his  lands  was  void,  and  it  being  his  intention  that  the  charity 
should  be  continued,  and  being  advised  that  his  personal  estate 
could  be  given,  he  did,  by  that  codicil,  give  his  personal  estate  to 
the  charitable  uses,  and  his  real  estate  to  M.  B.  The  former  part 
of  this  advice  seems  to  have  been  ill-founded ;  for  in  Ashhurnham 
V.  Bradshaw[d),  it  had  been  certified  by  the  opinion  of  all  the 
judges,  to  Lord  Hardwicke,  that  a  devise  of  lands  under  a  Will 
to  charitable  uses,  made  before  the  Statute  of  Mortmain  (which 
was  enacted  in  1736),  notwithstanding  the  testator  survived  the 
enactment,  passed  the  land.  But  Lord  Hardwicke  observed, 
that  the  testator  had  put  the  devise  on  the  fact  of  his  being 
advised ;  and  that  he  was  so  advised  was  a  fact  in  his  own 
knowledge ;  and  he  had  grounded  his  devise  upon  this  advice, 
and  not  upon  the  reality  of  the  law,  though  that  should  come 
out  in  the  event  one  way  or  another ;  upon  that  he  made  his 
determination,  which  he  might  do  to  quiet  a  doubtful  ques- 
tion,— "  I  will  not  have  this  litigated  after  my  death,  but  I  will 


cil :  for,  having  been  once  inopera-  second  cousin,  is  my  next  of  kin 

live,  it  could  onlf-  be  republished  and    heir-at-law,    as    my    brother 

according  to  the  Statute  of  Frauds.  John  is  dead  and  has  left  no  issue." 

In  Parler  v.  Nickson,  1  De  G.  J.  The  testator  had  another  brother, 

&   S.    117,    the  words  in   a  Will,  named  William,  and  his  Lordship 

"  I    acknowledge   N.,   my   second  held,   that  these  words  must  not 

cousin,  to  be  my  next  of  kin  and  be  taken  as  proving  that  the  tes- 

heir-at-law  to    all    my    real    and  tator  was  under  the  erroneous  be- 

personal  property,    situate  in  the  Hef  that  his  brother  William  was 

parish  of  M.,"  were  held  by  Lord  dead  without  issue. 

Westbury  to  be  an  effectual  gift  (c)  3  Atk.    515,   disapproved  of 

to  N.,  who  was,   in  fact,    neither  by  Malins,    V.-C,   in    Thomas  r. 

heir  nor  next  of  kin  of  the  testator.  JIowcU,  L.  E.  18  Eq.  198,  211. 

The    Will    concluded,    "  N.,    my  (d)  2  Atk.  36. 

W.E. — VOL.  I.  K 


130 


Revocation  of  IVills.         [Pt.  i.  Bk.  ii. 


Will  exe- 
culiug  a 
power  vi'hen 
revoked  by 
subsequent 
WiU. 


settle  it  myself,  upon  some  certain  foundation"  {c).  Ilis  Lord- 
sliip  afterwards  ordered  a  case  to  Le  stated  for  the  opinion  of 
the  judges  of  the  King's  Bench,  and  they  certified  that  the  real 
estate  was  well  devised  to  M,  B.,  under  the  second  codicil.  So 
in  the  Attoriicy-Gcneral  v.  Ward  (/),  the  testatrix,  having,  by 
her  Will,  given  300/.,  to  be  divided  among  such  of  the  children 
of  E.  D.  as  should  be  living,  by  a  codicil  gave  to  her  brother's 
son  "  the  300/.  designed  for  E.  D.'s  children,  as  I  know  not 
whether  any  of  them  are  alive,  and  if  they  are  well  provided 
for :  "  Lord  Alvanley  held  that  this  operated  as  a  complete 
revocation  of  the  legacy,  though  the  children  of  E.  D.  were  alive 
and  claimed  the  legacy  :  The  learned  judge  observed,  that  it 
had  been  argued,  and  with  some  ground,  that  if  it  had  rested 
upon  her  not  knowing  whether  they  were  living,  there  would  be 
good  reason  to  contend,  that  it  fell  within  the  case  of  "  Fater 
credens  fiUum  suuni  esse  inortinDn,  alterum  instituit  Jueredein  ■:  JiUo 
domiim  redeunte,  hujiis  iusfitt(fio)iis  vis  est  nulla  "  {(/)  ;  but  she 
went  further,  that  she  doubted  if  they  were  living,  whether  they 
might  not  be  well  provided  for;  and  the  Court  would  not 
inquire  whether  they  were  well  provided  for  or  not. 

From  the  cases  referred  to  in  the  note  below  {//),  Sir  C. 
Cresswell  in  the  case  of  In  the  goods  of  Mcrritt  (/),  appears  to 
have  deduced  the  rule,  and  acted  upon  it,  that  a  general  clause 
revoking  all  former  Wills  was  not  sufScient  to  manifest  an 
intention  to  revoke  a  Will  made  in  execution  of  a  power,  but 
this  rule  has  been  disapproved  of  and  cannot  now  be  considered 
the  law,  and  the  later  decisions  have  established  that  a  Will 
containing  a  clause  revoking  all  former  Wills  will  revoke  an 
a]3pointment  made  by  an  earlier  Will,  whether  the  power  be 
special  or  general,  unless  it  appears  utterly  unreasonable  that  it 
should  have  that  effect  (k) .    It  has  been  held  that  an  appointment 


(e)  His  Lordship  afterwards  said, 
tis  principal  doubt  in  tHs  case  was, 
whether  the  new  disposition  by  the 
second  codicLl  was  put  singly  upon 
the  point  of  law ;  the  testator 
might  have  been  advised  that  his 
personal  estate  had  so  much  in- 
creased since  making  the  Will  as 
to  be  sufficient  to  support  the 
charity. 

(/)  3  Yes.  327. 

{<j)    Cicero    de    Oratore,    lib.    1, 


c.  38. 

(7i)  Richardson  v.  Barry,  3  Hagg. 
249;  Hughes  v.  Turner,  4  Hagg. 
52  ;  Brenchley  v.  Lynn,  2  Eobert. 
441;  In  the  goods  of  Holt,  6  Notes 
of  Cas.  93. 

(0  1  Sw.  &  Tr.  112,  116,  117. 
See  also  In  the  goods  of  Meredith, 
29  L.  J.  P.  M.  &  A.  155 ;  In  the 
goods  of  Joys,  30  L.  J.  P.  M.  &  A. 
160. 

(A-)  Sotheran  v.  Benin g,  20  0.  D. 
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by  Will  under  a  general  power  was  revoked  and  tlio  power 
executed  by  a  later  Will  containing  a  residuary  bequest  and 
not  referring  to  the  testamentary  appointment  (/).  In  the  case  of 
CadeJlY.  TTilcocks  {)))) ,  however,  it  was  held  that  the  execution 
of  a  limited  power  of  appointment  contained  in  an  earlier  Will 
was  not  revoked  by  general  words  of  bequest  contained  in  a 
later  Will. 

It  was  long  a  vexata  qiicpsfio,  whether  the  principle  of  law  was,  Question 
that,  on  the  revocation  of  a  later  Will,  a  former  uncancelled  Will  Act  whether 

should  revive,  or  not.     In  the    Common   Law  Courts,  it  was  on  the  revo- 
cation 01  a 
certainly  laid  down  as  an  absolute  proposition,  excluding  all  later  Will 

questions  of  intention,  that  the  former  Will  should  revive  {»).      uncanceUed 

In  the  Ecclesiastical  Courts,  it  seems  that  a  different  doctrine  Will  revived  ? 

from  that  laid  down  in  the  Common  Law  Courts  prevailed  ;  for  fo|.„fgj^]^^° 

it  had  been  decided  in  a  variety  of  cases,  that  the  presumption  existed 

was  against  the  revival  of  the  prior  Will,  and  that  the  onus  was  doctrine  of 

thrown  on  the  party  setting  it  up,  to  rebut  that  presumption  (o).  Ecclesiastical 

^       '^,  °  ^  .  1.1  T,.  and  Common 

Now,  however,  with  respect  to  Wills  which  are  within  the  Law  Courts 
operation  of  the  stat.  1  Yict.  c.  26,  it  is  enacted  by  s.  22  of  that  °y^|.'  P^^^t' 
Act,  that  "  no  Will  or  codicil,  or  any  part  thereof,  which  shall  s.  22.  "   * 
be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by 
the  re-execution  thereof,  or  by  a  codicil  executed  as  required  by 
the  Act,  and  showing  an  intention  to  revive  the  same,"  and  the 
destruction  of  a  second  Will,  itself  revoking  one  of  prior  date  {])), 
cannot  re-instate   the   first   Will,  even  though   it   may  be  in 
existence  at  the  time  of  the  testator's  death  (q). 

It  may  here  be  mentioned,  that  it  has  been  held,  that  a  codicil  f-  ^?^^^^}  ^^• 

.  .  .  ...        lerrinn'  to  a 

which  shows  an  ineffectual  intention  to  revive  an  earlier  Will,  Will  de- 
which  was  destroyed,  does  not  thereby  revoke  a  Will  made  testator  does 

99.    See  also  In  the  goods  of  Eustace,  voke  a  prior  disposition,  not  only  if 

L.  E.  3  P.  &  D.  183 ;  Re  Kinydon,  it  contains  a  revocatory  clause  but 

32   C.   D.    604 ;    In    the    goods    of  also   if  it  is  inconsistent  with,  it, 

Tenney,  45  L.  T.  E.  78.  e.g.,  if  the  second  Will  disposes  of 

(/)  Re  Gibbe's  Settlement,  37  0.  D.  the  whole  estate  :  Henfre^j  v.  Hen- 

143.  frey,  4  Moo.  P.  C.  29 ;  Lemage  v. 

(;h)  [1898]  P.  21.  Goodhan,  L.  E.  1  P.  &  D.  b1.     See 

(h)   Goodright  v.  Glazier,  4  Burr.  ante,  p.  126  et  seq. 

2512 ;    Harwood    v.    Goodright,    1  {q)  Broiun  v.  Broiun,  8  E.  &  B. 

Cowp.  91.  876.    Qee  also  In  the  goods  of  Broiun, 

(o)  See  the  different  cases  cited  1  Sw.  &  Tr.  32 ;  Dickinson  v.  Sivat- 

in  Moore  v.  Moore,  1  Phillim.  412.  man,  30  L.  J.  P.  &  M.  84 ;  Sotheran 

(p)  A  subsequent  Will  may  re-  v.  Deniag,  20  C.  D.  99. 
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not  revoke  a     subsoquontly  to    tlio  destroyed    Will    if  it  is  not   incousistent 
thorewitli  and  does  not  show  any  intention  to  revoke  it  (/•) . 


Rovocations 

aftor  Jan.  1, 

188S: 

1  Vict.  c.  26, 

s.  20. 


Declaration 
of  intention 
to  revoke 
■R  ithin  sect.  20 
of  WiUs  Act. 


SECTION  III. 

£//  express  Revocation. 

According  to  the  Statute  of  "Wills  (1  Vict.  c.  26,  s.  20),  an 
express  revocation  of  a  Will  or  other  testamentary  instrument 
cannot  be  effectual,  unless  it  be  contained  in  a  Will  or  codicil 
executed  as  required  by  the  Act,  or  in  "  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the  manner  in 
which  a  Will  is  hereinbefore  required  to  be  executed  "  (s). 

By  sect.  34,  it  is  enacted,  that  *'  this  Act  shall  not  extend  to 
any  Will  made  before  January  1,  1838  :  "  The  construction  of 
which  clause  has  been  understood  to  be,  with  reference  to  the 
subject  of  the  present  inquiry,  that  the  statute  shall  not  extend 
to  any  act  of  revocation  done  with  respect  to  a  Will  before 
January  1,  1838  {t). 

Where  a  testatrix  devised  real  estates,  and  by  a  subsequent 
void  deed,  attested  by  two  witnesses,  conveyed  them  to  other 
trusts;  it  was  held  by  Romilly,  M.  R.,  that  the  deed  was  not  a 
writing  declaring  an  "  intention  to  revoke  "  within  the  20th 
section  of  the  Statute  of  Wills.  Such  a  declaration  need  not 
be  in  terms,  i.e.,  "  I  do  declare  that  I  intend  to  revoke  my  Will," 
but  must  be  in  equivalent  terms  amounting  to  that  {u) . 


(r)  Rogers  v.  Goodenovgh,  2  Sw. 
&  Tr.  342.  See  jwst,  Pt.  I.  Bk.  ii. 
Ch.  IV.  §  II.  p.  155. 

(s)  See  tliis  section  verhatim  in 
Appendix. 

{t)  Ilohhs  V.  Knight,  ante,  p.  98. 
As  to  the  express  revocation  of 
Wills  prior  to  the  above  date,  see 
the  earlier  Editions  of  this  Work, 
Pt.  I.  Bk.  II.  Ch.  III.  §  HI. 

(m)  Ford  V.  De  Pontes,  30  Beav. 
672.  Where  the  testator  had  ob- 
literated the  whole  of  a  codicil, 
including  his  signature,  by  thick 
black  marks,  and  at  the  foot  of  it 


had  written  the  words  signed  by 
himself  and  attested  by  two  wit- 
nesses "  we  are  witnesses  of  the 
erasure  of  the  above,"  it  was  held 
that  the  codicil  was  revoked,  for 
the  words  above  mentioned  were 
' '  a  writing  declaring  an  intention 
to  revoke  "  within  the  above  sec- 
tion :  In  the  goods  of  Oosling,  1 1 
P.  D.  79.  Where  a  testator  sent 
a  letter  signed  by  himself  and  at- 
tested by  two  witnesses,  desiring 
the  destruction  of  his  Will,  the 
letter  was  held  to  revoke  the  Will : 
In  the  goods  of  Durance,  L.  E.  2 
P.  &  D.  406. 
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In  the  case  of  Doc  v.  Ilichs  (.r),  it  was  stated  by  Tindal,  C.  J.,  To  revoke  a 
in  delivering  the  opinion  of  the  jndges  in  the  House  of  Lords,  ^^^  intention 
that  the  principle  is,  that  where  a  devise  in  a  Will  is  clear,  it  is  to  revoke 
incumbent  on  those  who  contend  that  it  is  not  to  take  effect  by  clear  as  the 
reason  of  a  revocation  in  a  codicil,  to  show  that  the  intention  to  "^^^^^• 
revoke  is  equally  clear  and  free  from  doubt  as  the  original 
intention   to   devise  (y) .     The   law  thus   laid   down   has   been 
recognized  and  acted  upon  as  an  established  rule  in  numerous 
subsequent  cases  (s). 

Indeed,  it  may  be  stated  generally  as  a  canon  of  construction,  Rule  that  a 

that  a  clear  gift  cannot  be  cut  down  by  any  subsequent  words  cannot  be  cut 

unless  they  show  an  equally  clear  intention  (a).     But  in  apply-  '^^'^^  by  sub - 
•^       _      _  .  .       .  sequent  words 

ing  this  rule  it  is  sufficient  that  the  subsequent  words  indicate  unless  they 

the  testator's  intention  to  cut  the  gift  down  with  reasonable  ^^^e^^  int"n-^ 

certainty,  and  the  rule  does  not  mean  that  you  are  to  institute  a  tion. 

comparison  between  the  two  clauses  as  to  lucidity  [h] .  Application 

It  may  be  deduced  from  the  case  of  Onions  v.  Tyrer  (c) ,  and  Express 
the   authorities   which  have  been  cited  in  a  previous   section  revocation 
(with  respect  to  the  doctrine  of  cancellation,  dependent  on  the  to  another 
efficacy  of  another  act),  that  even  an  express  revocation  of  all  tlisposition. 
former  Wills,  though  not  wanting  in  any  circumstance  for  a 
revocation,   will   not   operate   as   such,  if   only   subservient  to 
another  subsequent  disposition,  which  fails  (d). 

Grenerally  speaking,  where  a  Will  contains  a  general  revo-  Effect  of  a 
catory  clause,  it  operates  as  a  revocation  of  all  prior  testamentary  catorv  clause" 
acts.     But  there  has  abeady  been  occasion  to  point  out  that  ^  » "Will, 
probate  may  be  granted  of  a  paper  of  a  date  prior  to  such  a 
Will,  provided  the  Court  is  satisfied  that  it  was  not  the  intention 


(x)  8  Bing.  479.  J.  30. 

{y)    See    accord.,     Chohnrey    v.  (£)    Randfield    v.    Bandjield,     8 

Beckett,  14  Beav.  587,  per  Eomniy,  H.  of  L.  225,  235,   238,  by  Lords 

M.  E. ;   Williams  v.  Evans,   1  E.  &  Campbell  and  Wensleydale.     As  to 

B.    739  ;    Kermode    v.    Macdonald,  the  latter  clause   prevailing  when 

L.  E.   1  Eq.  457 ;  3  Ch.  584 ;  Re  two  clauses  are  irreconcilable,  see 

Wilcock,  [1898]  1  Cb,  95.  ante,    p.    125,    and   j^o^t,    Pt.    in. 

(z)  Patch  v.  Graves,  3  Drew.  348,  Bk.  in.  Cb.  ii.  §  i,  4,  p.  837. 

376;  Robertson  v.  Powell,   2  Hurl.  (c)  2  Vern.  742.     And  see  ante, 

&  C.  762  ;  Butler  v.  Greenwood,  22  p.  110. 

Beav.  303;   Norman  v.  Kynuston,  ((^)  By  Sir  W.  Grant,  7  Ves.  379; 

29  Beav.  96 ;  8.  C,  3  De  G.  F.  &  J.  unless  it  fails  by  reason  of  the  in- 

29  ;    Mohjneux  v.    Roive,   8  De  G.  capacity  of  the  legatee :  Tapper  v. 

M.  &  G.  368.  Tuppcr,  1  K.  &  J.  665,  ante,  p.  113 ; 

(a)  Kiver  v.  Oldfield,  4  De  G.  «&  Quin  v.  Butler,  L.  E.  6  Eq.  225, 
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of  the  deceased  to  revoke  tlie  particular  legacy  wliicli  is  tlie 

subject  of  the  earlier  paper  {<). 
temliiM'  to  '         -^  codicil,  whicli  inelfectually  intends  to  revive  a  prior  AYill 
rovivo  ii  do-     which  the  testator  has  destroyed,  does  not  operate  as  a  revo- 

stroveil  Will  •;      .'  .  / 

ijo  revocation   catiou  01  an  intermediate  Will,  if  it  is  not  inconsistent  tliere- 
mc'd?ate*^Will   ^^''^^^^^  ^'^^  ^^^^  ^^^  show  any  intention  to  revoke  (/). 


SECTION  IV. 

Revomtion  hy  the  Repiihlication  of  a  Prior  Will. 

If  a  man  make  a  Will,  and  at  a  future  period  republish  it, 
such  republication  \\dll  revoke  any  Will  intermediate  to  the 
original  date  of  the  prior  Will  and  the  date  of  its  republica- 
tion ((/).  But  this  subject  will  be  more  conveniently  discussed 
hereafter,  when  the  doctrine  of  republication,  generally,  is 
considered  [h) . 

SECTION  V. 

Reroeation  hy  Marriage  or  other  change  of  circumstances,  and  there- 
with of  Contingent  Wills  and  Presumptive  or  Implied  Revocation. 

Presumed  and       The  different  methods  of  expressly  revoking  a  Will  having 
cation.  been  now  considered,  it  remains  to  treat  of  presumed  or  implied 

revocation. 
iVict.  c.  26,        It  is  enacted  by  the  Wills  Act  (1  Vict.  c.  26,  s.  19),  that 
after  Jan.  1^     "  1^0  Will  shall  be  revoked  by  any  presumption  of  an  intention 
1838,  to  be       qu  the  OTOund  of  an  alteration  in  circumstances." 

revoked  by  mi  iiii  p  ^^  •    -k         p     ^ 

presumption.  The  general  rule  has  been,  from  the  earliest  periods  of  the 
Ecclesiastical  law,  in  accordance  with  this  enactment,  that  a 
Will  once  executed  remains  in  force,  unless  revoked  by  some 
act  done  by  the  testator,  animo  revocandi :  such  as  burning, 
cancelling,  making  a  new  Will,  or  the  like. 

Contingent  Here  it  may  not  be  improper  to  take  notice  of  the  case  of 

a  contingent  Will,  where,  whether  it  will  eventually  take  place 
as  a  Will  or  not,  depends  upon  the  happening  or  not  happen- 

(e)  Ante,  p.  122.  Jansen  v.  Jansen,  ih.  39;  Waljpole  v. 

(/)  Bogers  Y.  Ooodenough,  2  Sw.  Lord  Gholmondeley ,  1  T.  E.  ItiS. 

&Tr.  342.     And  see  i)os^,  p.  155.  {li)  Post,  Pt.  i.  Bk.  ii.  Ch.  iv. 

((/)  Bogers  v.  Pittis,  1  Add.  38  ;  §  ii.  p.  147  et  seq. 
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ing  of  a  certain  event.  As  wliero  a  person  intending  to  go  to 
Ireland,  made  his  Will  in  these  words : — "If  I  die  hefore  my 
retm'n  from  my  journey  to  Ireland,  that  my  house  and  land 
at  F.,  and  all  the  appurtenances  and  furniture  thereto 
belonging,  be  sold  as  soon  as  possible  after  my  death,  and 
thereout  all  my  debts  and  funeral  charges  be  paid.  Item, 
1,000/.  to  A.  out  of  the  said  money  arising  by  the  said  sale,  and 
100/.  to  B  :  "  The  testator,  after  making  the  said  Will,  went  to 
Ireland,  and  returned  to  England,  lived  some  years  afterwards 
and  died :  It  was  held  by  Lord  Hardwieke  that  the  Will  was 
contingent,  depending  upon  the  event  of  the  testator's  returning 
to  England,  or  not ;  and  that  as  he  did  return,  the  Will  could 
have  no  effect,  but  was  void  (/).  The  Courts,  however,  are 
cautious  how  they  construe  conditions  of  this  sort.  Therefore, 
where  a  testator  by  three  letters  gave  certain  testamentary 
directions,  "  In  case  I  should  die  on  my  travels  :  "  it  was  held, 
that,  although  he  returned,  and  lived  many  years  afterwards, 
yet  as,  by  subsequent  acts,  he  recognized  the  papers  two  years 
before  his  death,  his  return  was  not  such  a  defeasance  as  to 
invalidate  the  disposition  of  his  property  directed  by  them  (A-). 
In  Burton  v.  Colling icood  (/) ,  a  Will  written  eighteen  years  before 
the  testator's  death,  containing  this  passage,  "  Lest  I  die  before 
the  next  sun,  I  make  this  my  last  Will,"  was  admitted  to 
probate,  the  Court  holding  the  disposition  not  contingent ;  and 
adherence  to  it  being  shown  by  careful  preservation  {in).     The 

((■)  Parsons  v.  Lanoe,  1  Ves.  Sen.  Wills  have  been  held  to  bo  con- 

190 ;    1    Saund.    279,    d.    note    to  tingent.      A  Will   containing   the 

Duppa  V.  Mayo.  words    "  should   anything  happen 

(A-)  Strauss  v.  Schmidt,  3  Phillim.  to  me  on  my  passage  to  Wales  or 

209.     See  also  Ingrain  v.  Strong,  2  during     my     stay  "  :      Eolerts     v. 

Phillim.  294.     In  Forbes  y.  Oordon,  Eoberts,  2  Sw.  &  Tr.  337.     "Being 

3   Phillim.  625,  Sir  John  Nicholl  on  the  eve  of  embarking  for  San 

said  that  where   a    i:)aper  begins,  Francisco,      South     America,      or 

"In  case  of  my  inability  to  make  Mexico,  I  do  hereby,  in  case  of  my 

a  regular   codicil    to  my    Will,    I  decease  during  my  absence  being 

desire  the  following  to  be  taken  as  fully  ascertained  and  proved,  will," 

a  codicil  thereto,"  the  Court  had  in  &c. :  In  the  goods  of  Winn,  2  Sw. 

many    instances    decided    that    it  &   Tr.    147.       "  Being    obliged   to 

means  no  more  than,  "  Till  I  make  leave  England  to   join    my  regi- 

a  regiilar  Will,  so  long  I  adhere  to  ment  in  China,  I  leave  this  paper 

this  paper."  containing    my    wishes.       Should 

(?)  4  Hagg.  176.  anything  imfortunately  happen  to 

(»?)  The  following  are  cases  de-  me   whilst  abroad  I  wish    every- 

cided  since  the  Wills  xict  in  which  thing  that  I  may  be  in  possession 
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Eviclcnoo  of 
adhorouco 
caimot  rsta- 
blish  a  WiU 
which  is  iu 


result  of  the  cases  appears  to  Tdo  that  if  the  "Will  is  made 
dependent  on  tlio  contingency  occurring  its  validity  will  depend 
on  the  happening  of  the  contingent  event,  hut  that  if  the  con- 
templated possible  event  is  merely  the  reason  of  the  making  of 
the  Will  it  will  ho  valid  and  effectual  in  any  event  (»),  Since 
the  Wills  Act  it  is  clear  that  no  evidence  of  adherence  can 
establish  the  Will  where  it  is  in  its  temis  conditional,  as  where 


of  at  that  time,   or   anything  ap- 
pertaining to  me  hereafter  to  be 
divided":  In  the  goods  of  Porter, 
L.  E.  2  P.  &  D.  22.     "In  case  any- 
thing should  happen  to  me  during 
the  remainder  of    the  voyage    to 
Sicily   and  back  to  London  "  :  In 
the  goods  of  Eohmson,  L.  R.  2  P. 
&  D.  171.     A  mariner's  "Will  com- 
mencing "  Instructions  to  be  fol- 
lowed if  I  die  at  sea  or  abroad"  : 
Lindsay  v.  Lindsay,  L.  E.  2  P.   & 
D.  459.     A  joint  Will  containing 
the  words  * '  In  case  we  should  be 
called  out  of  this  world  at  one  and 
the    same    time  by   one   and    the 
same  accident "  :    In   the  goods   of 
Hugo,  2  P.  D.  73.     The  following 
are  cases  where  Wills  have  been 
held  not    to    be    contingent  :  —  A 
Will    purporting    to    be    made  in 
the  exercise  of  a  power  and  on  the 
assumption  that  the  nominal  hus- 
band of  the  testatrix  would   sur- 
vive her  :    Southall    v.    Jones,    28 
L.  J.  P.  &  M.  112.     A  Will  con- 
taining the  words   "  In  the  pro- 
spect of    a    long    journey   should 
God  not  permit  me  to  return   to 
m.y    home    I    make   this  my    last 
WiU."      This  Wm  was  not  exe- 
cuted until  after  the  return  of  the 
testator  from  the  journey  referred 
to :    In   the  goods   of  Caivthorn,    3 
Sw.   &  Tr.  417.     A  Will  made  in 
Africa  and  commencing   ' '  In  the 
event  of  my  death  while   serving 
in  this  horrid  climate  or  any  acci- 
dent   happening    to  me,   I  leave, 
&c."  :    In   the  goods   of  Thome,   4 
Sw.  &  Tr.  36.     A  Will  containing 


the  words,  "In  the  case  of  any 
fatal  accident  happening  to  me 
being  about  to  travel  by  railway, 
I  hereby  leave,  &c."  :  In  the  goods 
of  Dohson,  L.  E.  1  P.  &  D.  88. 
This  case  was  distinguished  from 
the  case  of  In  the  goods  of  Win^i, 
nhi  supra,  as  not  being  limited  to 
a  particular  journey  but  refen-ing 
to  railway  travelling  generally.  A 
Will  in  these  words,  "I,  W.  M., 
being  jAysically  weak  in  health 
have  obtained  permission  to  cease 
from  all  duty  for  a  few  days,  and 
I  wish  during  such,  time  to  be  re- 
moved from  the  brig  Appellina  to 
the  floating  hospital  ship  Berivick 
Walls  in  order  to  recruit  my  health, 
and  in  the  event  of  my  death  occur- 
ring during  such  time,  I  do  hereby 
will  and  bequeath,  &c." :  In  the 
goods  of  Martin,  L.  E.  1  P.  &  D. 
380.  A  Will  containing  the  words, 
' '  On  leaving  this  station  for  Thar- 
gomindah  and  Melbourne  in  case 
of  my  death  on  the  way  know 
all  men  that  this  is  a  memo- 
randum of  my  last  Will  and  testa- 
ment "  :  In  the  goods  of  Mayd,  6 
P.  D.  17.  This  case  is  distinguished 
from  In  the  goods  of  Porter,  ubi 
supra,  as  not  containing  the  words 
relied  on  by  Lord  Penzance  in  that 
case,  viz.,  I  wish  everything  that 
I  may  be  in  possession  of  at  that 
time  {i.e.,  at  the  time  of  his  death 
abroad)  to  be  divided. 

(?i)  In  the  goods  of  Spratt,  [1897] 
P.  28,  35 ;  Halford  v.  Halfvrd,  ih. 
36 ;  Edmundson  v.  Edmundson,  17  T. 
L.  E.  397. 
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the  Will  is  expressed  to  take  effect  "  In  case  of  the  testator's  terms  con- 
decease  during  his  absence  on  a  particular  voyage "  (o) ,  or  ^  ^"'^^  • 
"should  anything  happen  to  me  on  my  passage  to  Wales  or 
during  my  stay  "  {j))  ;  for  in  such  cases  if  the  testator's  parol 
declarations  were  admitted,  it  would  be  nothing  less  than  making 
a  Will  by  word  of  mouth ;  and  the  act  of  adherence  cannot 
carry  the  case  further  than  a  parol  declaration. 

If  at  the  time  of  the  death  of  the  testator  it  is  uncertain  Where  at 
whether  the  condition,  on  which  the  Will  is  to  take  effect,  will  testator  the 
or  will  not  happen,  probate  will,  it  would  seem,  be  granted  at  happening  of 

.,  1     •/     Ml        1       1   J  •  1     J   •     ;     1       T  •  T      -1       the  condition 

once  though  it  will  only  determme  what  is  to  be  done  with  the  is  uncertain, 
property  in  certain  events  {q). 

A  Will  may  be  made  contingent  on  the  assent  of  a  third 
party :  and  such  Will  will  only  be  admitted  to  probate  on  the 
happening  of  the  contingency  on  which  it  is  dependent,  viz.,  the 
assent  of  the  third  party  (r). 

Generally  a  Will  made  contingent  on  an  event  which  has  Conditional 
become   impossible   at  the   death  of   the   testator   will  not  be  admlttrd'to 
admitted  to   probate,  but  a  contingent  or  conditional   codicil  probate. 
may,  it  should  seem,  operate  as  a  republication  of  a  Will,  or 
to  make  a  Will  valid  if  it  has  not  been  duly  executed,  and  on 
that  ground  entitled  to  probate  (s).     But  if  a  JFiWhe  conditional 
the  condition  will  attach  to  the  whole  document,  and  therefore  a 
revocation  of  a  previous  Will  contained  therein  will  be  subject 
to  the  happening  of  the  contingency  no  less  than  the  rest  of  the 
WiU(0. 

Under  the  old  law  if  the  testator  had  endorsed  on  his  Will  Condition 
after  its  execution  a  memorandum  that  it  was  only  to  take  effect  "nrss^^a^ 
on  the  happening  of  a  particular  contingency,  such  an  endorse-  of  duly  exe- 
ment  would  have  been  in  itself  testamentary,  and  would  have 
expressed  his  intentions  in  a  legal  form,  so  as  to  have  given 
effect  to  them.     But  since  the  Wills  Act,  such  a  memorandum, 
unless  it  be  duly  executed  and  attested,  is  wholly  unavailing  as 
part  of  the  Will,  and  cannot  be  used  as  evidence  of  the  testator's 
intention  that  the  Will  should  be  contingent  only  (?/) . 

(o)  III  the  goods  of  Wijin,  2  Sw.  1  P.  &  D.  717. 

&  Tr.  147.  (s)  In   the  goods  of  Da  Silva,  2 

{p)  Eoberts  v.  Boherts,  2  Sw.  &  Sw.  &  Tr.  315,  post,  Pt.  i.  Bk.  ir. 

Tr.  337.  Ch.  iv.  §  i.  p.  145,  n. 

{q)  In  the  goods  of  Cooper,  Dea.  {t)  In  the  goods  of  Hugo,  2  P.  D. 

&  Sw.  9  ;  In  the  goods  of  Bangham,  73. 

1  P.  D.  429,  («)  Stoclacdl      v.     Bitherdon,     1 

(r)  In  the  goods  of  Smith,  L.  E.  Eobert.  661. 


cuted  WiU. 
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Mutual  "Wills.  Where  two  sisters,  being  then  unmarriod,  made  mutual  "Will?, 
and  the  Will  of  one  of  tliom  was  afterwards  revoked  by  her 
marriage,  it  was  held  that  the  other  remained  unrevoked  {.r). 

Implied  rcvo-       Before   the   Wills  Act  the  marriage  of   a  testator  did  not 

cation  before         •iji'io-  i  •        ^•    i 

the  Wills  Act.  w'ltJiout  birth  of  issue  work  an  implied  revocation,  but  it  a 
woman  made  a  Will  and  afterwards  married,  the  marriage  alone 
was  a  revocation  of  lier  Will  (//). 

1  Vict.  c.  2G,  But  now,  by  the  18th  section  of  that  statute  (1  Yict.  c.  2G)  it 
is  enacted,  "  that  every  Will  made  by  a  man  or  woman  shall  be 

every  "Will  to   revoked  by  his  or  her  marriage  (;:)    (except   a    Will  made  in 

be  revoked  by  .  p"  „  •    i  i        ^  l^  ^  ^ 

the  inarriao-e    exercise  01  a  power  or  appointment  when  the  real  or  personal 
of  the  testator  egfate  thereby  appointed  would  not  in  default  of  such  appoint- 

oi*  tcst/cit'nx  *  i«ii«  t     • 

ment  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  Statute  of  Distributions)  "  {a). 

This  section  obviously  puts  to  rest    (with   respect   to  AVills 

within  its  operation)  all  questions  as  to  implied  revocations,  by 

marriage  and  the  birth  of  issue,  by   enacting   positively  that 

marriage  alone  shall  be  an  absolute  revocation.     But  it  possibly 

might  not  apply  to  every  instance  of  implied  revocation  by  a 

change  of  condition  in  the  testator  ;  because  it  has  been  held,  at 

least   in   the   Ecclesiastical    Courts,   that    the    concurrence   of 

marriage  is  not  essential  for  the  presumption  of  revocation  in 

s-  19:  all  cases.     All  such  cases,  however,  appear  to  be  provided  for  by 

^e'^vS  by^°   tlie  19th  section,  which  enacts,  that  "no  Will  shall  be  revoked  by 

presumption,    any  presumption  of  an  intention  on  the  ground  of  an  alteration 

in  circumstances."      For  although,  after   the  passing  of  this 

(x)  HincMey  y.  Simmons,  4  Ves.  the   Act:  In  the  goods  of  Shirley, 

160.  2  Curt.  657. 

(<y)  For  a  statement  of  the  law  («)  See   Logan   v.  Bell,   1  C.  B. 

and  authorities  as  to  implied  revo-  872.     The  reason  for  this  exception 

cation   of  "Wills  before   the  "Wills  is,  that  a  revocation  of  the  Will  in 

Act,  see  the  earlier  Editions  of  this  a  case  to  which  the  exception  ap- 

Work :  Pt.  I.  Bk.  ll.  Ch.  iii.  §  v.  plies  would  operate  only  in  favour 

(z)  Where  the  husband  was  domi-  of  those  entitled  under  the  scttle- 

ciled  in  this  country,  and  had  been  ment  in  default  of    appointment, 

natiu-alized,    it  was  held  that  his  and  the  new  family  of  the  testator 

marriage  with  his  deceased  wife's  would  derive  no  benefit  whatever 

sister  was  void,  and  did  not  revoke  from  it.    See  In  the  goods  of  Fitzroy, 

his  Will    under    this    enactment:  1  Sw.  &  Tr.   133;  In  the  goods  of 

Mette  V.  Mette,   1  Sw.   &  Tr.  416.  McVicar,  L.  E.  1  P.  &  D.  671  ;  In 

But  from  the  terms  of  sect.  34,  it  the  goods  of  Fentuich,  L.  E.  1  P.  & 

would  seem  that  this  section  has  no  D.  319  ;  In  the  goods  of  Russdl,  15 

application  to  Wills  made  before  P.  D.  111. 
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statute,  it  was  hold  in  Marston  v.  Roe  d.  Fox  (h),  that  tlio 
revocation  consequent  on  marriage  and  the  birth  of  issue  was 
not,  in  fact,  grounded  on  "  any  presumption  of  an  intention" 
of  the  testator  to  revoke,  but  took  phxce  in  consequence  of  a 
rule  or  principle  of  law  independently  of  any  question  of 
intention ;  yet  in  all  cases  of  implied  revocations  in  the 
Ecclesiastical  Court  the  basis  of  the  revocation  has  always  been 
held  to  be  the  intention  of  the  testator  presumed  from  the 
alteration  in  cu-cumstanees,  and  consequently  the  19th  section  of 
the  statute  will  prevent  such  revocation  in  future. 

The  enactments  contained  in  these  two  sections  lead  to  con- 
sequences which  may  be  considered  as  somewhat  harsh  :  for  by 
reason  of  the  former,  a  man's  Will  is  revoked  by  his  marriage 
without  the  birth  of  children,  in  a  case  where  he  had  no  intention 
to  revoke  it,  nor  any  testamentary  duty  demanding  the 
revocation ;  whereas  by  the  operation  of  the  latter,  a  Will  made 
by  a  married  testator  stands  unrevoked,  notwithstanding  that 
the  subsequent  birth  of  children  improvided  for,  and  other 
concm^rent  circumstances,  may  raise  a  case  (as  in  Johnston  v. 
Johnston  {c)  )  of  the  strongest  inference  that  the  testator  did  not 
mean  to  adhere  to  the  Will. 

There  is  another  sort  of  implied  revocation,  in  the  nature  of  Implied  revo- 
ademption,  which  arises  either  when  the  subject  of  the  bequest  ^^^^^^'^l^-^ 
is  altered  or  parted  with,  or  when  the  purpose,  for  which  it  was 
bequeathed,  has  been  provided  for  by  the  testator  by  other 
means.  But  it  will  be  convenient  to  postpone  treating  of  this 
mode  of  revocation,  till  the  subject  of  legacies,  generally,  is 
considered  {d) . 

(h)  8  A.  &  E.  14.  {(l)  Qeeposf,  Pt.  iii.  Bk.  in.  Ch.  ii. 

(c)  1  PMlim.  447.  p.  1061. 
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CIIArTER  THE  FOUETH. 


OF  THE  EEPUBLICATION  OF  WILLS. 


1  Vict.  2G  : 
No  Will  re- 
voked to  be 
revived  (after 
Jan.  1,  1838) 
otherwise 
than  by  re- 
execution  or 
a  codicil 
showing-  an 
intention  to 
revive  it. 


By  stat.  1  Vict.  c.  26,  s.  22,  "no  Will  or  codicil,  or  any 
part  thereof,  iritfch  shall  he  in  any  manner  revolted,  shall  be 
revived  otherwise  than  by  the  re-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  required,  and  shomng 
an  intention  to  rerire  the  same;  and  when  any  Will  or  codicil 
which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown." 


What 

amounted  to 
a  republica- 
tion by  the 
law  before  the 
Wills  Act. 


SECTION  I. 

IIo?v  a  Will  may  be  Hepublished  or  Revived. 

By  the  law  as  it  stood  before  the  passing  of  the  Wills  Act, 
by  reason  of  the  5th  section  of  the  Statute  of  Frauds,  no  Will 
of  lands  could  be  republished,  except  by  re- execution  in  the 
presence  of  three  attesting  witnesses,  or  by  a  codicil  duly 
executed  according  to  the  statute.  But  as  that  section  did  not 
apply  to  Wills  of  personalty,  such  a  Will  might  be  republished, 
not  only  by  an  unattested  codicil,  or  other  writing,  but  by  the 
mere  parol  acts  or  declarations  of  the  testator  {a) .  A  Will  of 
personalty  stood  nearly  in  the  same  situation  as  a  Will  of  lands 
did  before  the  Statute  of  Frauds ; — it  must  have  been  in 
writing,  by  the  provisions  of  the  Statute  of  Wills,  but  no  other 
formalities  were  necessary  ;  and  we  find  that,  before  the  Statute 
of  Frauds,  and  after  the  passing  of  the  Statute  of  Wills,  it  was 
holden  that  a  written  Will  of  lands  might  be  republished  by 


(a)  Wentw.  Off.  Ex.  ch.  1,  p.  60,  14th  edit. 
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parol  (h)  ;  as  where,  after  a  Will  had  been  revoked  by  operation 
of  law,  the  testator  allowed  it  to  be  his  Will,  without  writing  it 
anew,  it  was  held  a  republication,  and  that  the  land  should 
pass  by  the  Will  as  much  as  if  it  had  never  been  revoked  (<-) . 

Satisfactory  proof  of  recognition,  animo  repiiblicandl,  by  the 
testator,  was  sufficient  republication  even  of  a  cancelled  or 
obliterated  Will,  if  it  continued  legible  (d). 

As  to  republication  by  codicil,  the  cases  on  Wills,  made 
before  the  Wills  Act,  show  that  a  codicil  will  amount  to  a 
republication  of  the  Will  to  which  it  refers,  whether  the 
codicil  be  or  be  not  annexed  to  the  Will,  or  be  or  be  not 
expressly  confirmatory  of  it ;  for  every  codicil  is,  in  construc- 
tion of  law,  part  of  a  man's  Will  whether  it  be  so  described 
in  such  codicil  or  not ;  and,  as  such,  furnishes  conclusive 
evidence  of  the  testator's  considering  his  Will  as  then  exist- 
ing (e) .     But  although  the  effect  of  a  codicil,  as  to  republica- 


Kopublication 
of  a  cancelled 
or  obliterated 
Will. 

Republication 
by  a  codicil : 
Iti  case  of 
Wills  made 
before  the 
WUls  Act. 


{b)  Jackson  v.  HurlocJc,  Arnb. 
494 ;  Becl'ford  v.  Parnecott,  Cro. 
Eliz.  493 ;  1  Saund.  277,  c,  d. 

(c)  1  Eoll.  Abr.  617  (Z),  pi.  2. 

{d)  Wentw.  Off.  Ex.  ch.  1,  p.  65, 
14tli  edit. 

(e)  Acherley  y.  Vernon,  3  Bro. 
P.  C.  107  ;  Potter  v.  Potter,  1  Ves. 
sen.  437 ;  Jackson  v.  HurJoch,  Ambl. 
487 ;  Oihson  v.  Lord  Montford,  1 
Yes.  sen.  485  ;  Serocold  v.  Hemming, 
2  Gas.  t.  Lee,  490 ;  Doe  v.  Davy, 
Cowp.  158 ;  Barnes  v.  Croiue,  1 
Ves.  486  (overruling  Att.-Gen.  v. 
Doivning,  Ambl.  573  ;  Pigott  v. 
Waller,  7  Ves.  98;  Qoodtitle  v. 
Meredith,  2  M.  &  S.  5  ;  Hulme 
V.  Ileygate,  1  Mer.  285 ;  Rowley 
V.  Eyton,  2  Mer.  128  ;  Duffield 
V.  Elwes,  3  B.  «&;  C.  705  ;  Quest  v. 
Willasey,  2  Bing.  429;  3  Bing. 
614 ;  In  the  goods  of  Crosley,  2 
Hagg.  80;  1  Saund.  278,  b,  et  seq., 
note  to  Dappa  v.  Mayo;  Williams 
V.  Ooodtitle,  10  B.  &  C.  895;  Doe 
y.  Walker,  12  M.  &  W.  591  ; 
Skinner  y.  Ogle,  1  Rob.  363 ; 
Doe  y.  Marchant,  6  M.  &  G.  813, 
825  ;  Dickinson  y.  Stidolph,  11  C.  B. 
N.  S.  341 ;  Ite  Earlt's  Trust,  4  K. 


&  J.  673;  Be  Champion,  [1893]  1 
Ch.  101  ;  Re  Wilcock,  [1898]  1  Ch. 
95,  following  Doe  y.  Marchant, 
ubi  supra;  Re  Rayer,  [1903]  1  Ch. 
685.  So  a  Will  or  codicil  con- 
taining a  devise  of  real  estates, 
but  not  duly  attested,  may  be  re- 
published and  made  operative  by 
a  subsequent  codicil  haying  the 
requisite  attestation,  though  the 
latter  document  be  in  no  way 
annexed  to  the  Will  or  codicil. 
But  it  has  been  held  that  it  must 
distinctly  refer  to  it.  See  Doe  y. 
Evans,  1  Cr.  &  M.  42  ;  Utterton  y. 
Robins,  1  A.  &  E.  423.  So  in  Re 
Smith,  45  C.  D,  632,  Stirling,  J., 
held,  in  reference  to  the  Will  of  a 
married  woman,  which  purported 
to  dispose  of  property  oyer  which 
she  had  no  disposing  power  during 
the  lifetime  of  her  husband,  that  a 
codicil  executed  after  her  husband's 
death,  which  contained  no  reference 
to  her  Will,  and  was  called  a  codi- 
cil, did  not  constitute  a  republica- 
tion of  that  Will,  and  the  learned 
judge  said  that  the  passage  in  the 
text  must  be  read  as  speaking  of 
a  codicil  which  refers  to  the  WiU. 
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tion,  is  I)}'  no  moans  (lopcndout  on  its  being  annexed  to  the 

AVill,  }et   if    there   are   several    "Wills   of  different  dates,  and 

there   he   a   question   to  whieh   of   these  the  codicil  is  to  he 

taken    as   a   codicil,   the    circumstance    of   annexation    is  most 

powerful  to  show  that  it  was  intended  as  a  codieil  to  the  Will 

to  rcpubiit'a-    '^<>  which  it  was  annexed,  and  to  no  other  (_/').     The  authorities 

tion  by  codicil  j^g^  citod  would  seem  to  api)ly  to  Wills  made  since  the  AVills 
not  obsolete.       .         «         ,  ,  ,       ,  /  .  .  i         •        i 

Act,  for  although  the  22nd  section  reqmres  that  m  the  case  oi 

revoked  Wills  the  codicil  should  show  an  intention  to  revive 

the  Will,  this  is  no  more  than  was  necessarily  implied  by  the 

finding,  that  the  codicil  so  referred  to  the  Will  it  revived  as 

to   become   part   of   it,  which  was  an  essential  finding  under 

the  old  law. 

A  codicil  will       g^^^  although  the  general  rule  as  to  the  republishing  opera- 

if  a  contrary    tion  of  a  codicil  is  as  above  stated,  yet  in  all  cases  of  this 

intention  kind  the  question  to  be  considered  is,  whether  the  particidar 

appear  on  the  -i  _  '  ^      '- 

face  of  it.         case  is  or  is  not  within  the  general  rule  [y)  :  for  if  it  appears 

on  the  face  of  the  codicil  that  it  was  not  the  intention  of  the 

testator  to  republish,  the  ordinary  presumption   derived  from 

the  existence  of  the  codicil  will  be  counteracted  {//). 

It  remains  to  consider  the  effect  of  the  Wills  Act  on  the 

mode  of  republication  (?)  or  revival  of  Wills. 

lu  the  course  of  Ms  judgment  Stir-  728,  740,  per  Lord  Campbell.     And 

ling,  J.,  said: — "It  seems  to  me,  see  ante,  p.  39. 
then,  that  in  order  that  republica-  (/)  Rogers   v.   Pittis,  Add.    41; 

tion  may    be    implied,    something  Barnes  v.  Crowe,  1  Ves.  490. 
must  be  found  in  the  second  testa-  (^)  By  Lord  Eldon,  C,  in  Bowes 

mentary    instrument    from   which  v.  Bowes,  2  B.  &  P.  506. 
the   inference  can  be  drawn  that,  (Ji)  Strathmore  v.  Bowes,  7  T.  E. 

when  making    and    executing    it,  482  ;    S.    C,    sub    nom,    Bowes    v. 

the   testator  '  considered  the  Will  Boives,    in  Dom.  Proc.  2  B.  &  P. 

as  his  Will.'     If  I  apply  that  test  500.      See   also    Lord    Mansfield's 

to  the  present  case,  I  find  nothing  judgment    in    Ileylin    v.    Heylin, 

from  which  I  can  draw  any  such  Cowp.    132  ;    Parker   v.    Biscoe,    3 

inference,  and  I  accordingly  think  B.  Moore,  24 ;  Smith  v.  Dearmer, 

that  this  testamentary  instrument  3  Y.  &  J.  278  ;  Ashley  v.  Waiigh, 

does  not  amount  to  a  republication  cited  in  Doe  v.  Walker,  12  M.  &  W. 

of  the    Will."      Though  a   codicil  598,  601 ;  Moneypenny  v.  Bristow, 

confirms   a  Will,   and   for   certain  2'&viss.  &lsl.  Ill ;  Hughes Y.Tur^ier, 

purposes  brings  down  the  Will  to  3  M.   &  K.  666 ;  Doe  v.  Hole,   15 

the  date  of  the  codicil,  it  certainly  Q.  B.  848;  Hughes  v.  Hosking,  11 

does  not  make  the  Will  necessarily  Moo.  P.  C.  1. 

operate  as  if  it  had  been  originally  (/)  The  Eeal  Property  Commis- 

made  at  the  date  of  the  codicil :  sioners   (4th    Eeport,   pp.    33,    34) 

Hopwood  Y.  Hopwood,  7  H.  of  L.  intimate  that  since  publication  is 
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By  Codicil. 


h; 


The  oulj  mode  in  which  since  the  Wills  Act  a  Will  which  How  a  re- 
has  been  revoked  can  be  revived,  is  that  pointed  out  by  the  can  be  revived 
22nd  section  (/r) .     There  must  be  a  re-execution  (/) ,  or  a  duly  ^^.*^°  ^^^ 


Wills  Act. 


no  longer  necessary  for  u  AVill  (see 
sect.  13  of  the  stiit.  1  Vict.  c.  26) 
it  will  be  improper  to  continue  the 
expression  rej^ublication.  But  it 
may  be  observed  that  this  expres- 
sion has  always  been  in  use,  as  a 
convenient  term,  with  resj^ect  to 
Wills  of  personal  estate,  although 
no  publication  was  ever  necessary 
for  their  validity.  And  the  34th 
section  (see  post,  p.  154)  of  the 
Act  itself  (as  was  observed  by  Sir 
H.  Jenner  Fust  in  Skinner  v.  0<jJe, 
4  Notes  of  Cas.  78)  distinguishes 
between  a  republication  and  a 
revival. 

(A-)  A  codicil  reviving  a  revoked 
W^ill  will  not  necessarily  revive 
every  codicil  thereto.  The  prin- 
ciple is  thus  stated  by  Fry,  J.,  in 
Green  v.  Trihe,  9  0.  D.  231,  234: 
"  On  the  one  hand,  where  a  testator 
in  a  codicil  uses  the  word  '  Will ' 
abstractedly  from  the  context,  it 
will  refer  to  all  antecedent  testa- 
mentary dispositions  which  together 
make  the  Will  of  the  testator ;  and 
consequently  where  a  testator  by 
a  codicil  confirms  in  general  terms 
'  his  Will '  or  '  his  last  Will  and 
testament, '  the  Will  together  with 
all  codicils  is  taken  to  be  con- 
firmed. On  the  other  hand,  the 
testator  may  by  apt  words  express 
his  intention  to  revoke  any  codicil 
already  made  and  to  set  up  the 
original  Will  unaffected  by  any 
codicil."  The  learned  judge  goes 
on  to  say  that  the  reference  to  the 
date  of  the  original  Will  is  not  an 
indication  of  the  intention  to  de- 
prive all  instruments  other  than 
the  original  Will  itself  of  any  force, 
and  cites  Crosbie  v.  Maccloual,  4 
Ves.  610 ;  Smith  v.  Cwnningham, 
1  Add.  448 ;  Greenough  v.  Martin, 


2  Add.  239  ;  In  the  goods  of  De  la 
Saussaije,  L.  E.  3  P.  &  D.  42  ; 
Gordon  v.  Lord  Reay,  5  Sim.  274  ; 
Aaron  v.  Aaron,  3  De  G.  &  Sm. 
475,  as  authorities  for  this  pro- 
position ;  and  after  pointing  out 
that  in  the  last  two  cases  the 
codicil  held  to  be  republished  was 
a  codicil  which,  from  defective 
execution,  had  no  proper  force  of 
its  own,  goes  on  to  say  that  the 
disapproval  expressed  by  Sir  Gr. 
Jessel  of  Gordon  v.  Beai/  in  Bur- 
ton V.  Newhery,  1  C.  D.  234,  only 
amounted  to  a  decision,  that  where 
recourse  is  had  to  a  subsequent 
codicil  to  give  vigour  to  an  earlier 
one,  a  mere  reference  to  the  Will 
by  its  date  will  not  operate  upon 
the  earlier  and  inoperative  codicil 
so  as  to  set  it  up.  The  two  classes 
of  cases  differ  essentially :  in  the 
one  the  earher  codicil  has  a  proper 
force  of  its  own ;  in  the  other  the 
earlier  codicil  must,  if  left  to  itself, 
fail :  in  the  one  class  the  question 
is.  Does  the  later  codicil  revoke 
the  earlier  and  operative  one;  in 
the  other  class  you  inquire,  Does 
the  later  codicil  set  up  the  earlier 
and  inoperative  one  :  to  the  one 
class  the  principle  applies  that  a 
clear  disposition  is  not  to  be  re- 
voked except  by  clear  words ;  to 
the  other  class  this  principle  has 
no  application :  Doe  r.  Hicks,  8 
Bing.  475  ;  Farrer  v.  St.  Catherine's 
College,  L.  E.  16  Eq.  19.  See  also 
Follett  V.  Pettmun,  23  0.  D.  337. 
The  same  principles  were  applied 
by  Sir  J.  Hannen,  where  the  ques- 
tion was  whether  a  codicil,  referring 


(l)  As  to  what  amounts  to  a  re- 
execution,  see  Dunn  v.  Dunn,  L.  E. 
1  P.  &  D.  277. 
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executed  codicil.  There  are  no  other  means  of  showing  an 
intention  to  revive  [m).  Destruction  of  the  revoking  instriunent 
is  not  sufficient  {)i). 


to  a  "Will  by  date,  revived  a  re- 
voked codicil  to  that  Will,  in  the 
case  of  In  the  (joods  of  Reynolds, 
L.  E.  3  P.  &  D.  35,  in  wMcli  case 
the  deceased  executed  a  "Will  in 
1866  and  a  codicil  to  it  in  May, 
1871,  and  in  November,  1871,  he 
executed  a  "Will  which  revoked  all 
previous  testamentary  papers.  In 
1872  he  executed  a  paper  which 
was  headed,  "This  is  a  codicil  to 
the  WiU  of  R.,  dated  May,  1866." 
It  concluded  with  the  appointment 
of  the  son  as  executor  of  the  Will 
and  codicil,  and  the  attestation 
clause  commenced,  "  Codicil  to  the 
Will  of  E.,  dated  May,  1866,  in 
the  presence  of,"  &c.  It  was  held 
that  the  only  intention  to  be 
.gathered  from  the  words  of  the 
codicil  was  that  the  testator  in- 
tended to  revive  the  Will  of  1 866, 
but  not  the  codicil  of  May,  1871. 

(m)  The  intention  to  revive,  and 
what  is  intended  to  be  revived, 
must  be  gathered  from  the  con- 
tents of  the  codicil  itself,  and 
evidence  is  not  admissible  in  the 
absence  of  latent  ambiguity  to 
show  what  it  was  to  which  the 
testator  intended  to  refer :  In  the 
goods  of  Steele.,  L.  E.  1  P.  &  D. 
675,  576;  Walpole  v.  Lord  Orford, 
3  Ves,  402 ;  In  the  goods  of  Good- 
enough,  2  Sw.  &  Tr.  141.  A  codicil 
referring  inaccurately  to  a  Will 
may  rej)ublish  it.  See  Jansen  v. 
Jansen,  cited  by  Sir  J.  Nicholl  in 
Rogers  v.  Pitt'is,  1  Add.  38 ;  In  the 
goods  of  Hoiiblon,  11  Jur.  N,  S. 
549  ;  Lord  St.  Helens  v.  Lady 
Exeter,  3  Phillim.  461 ;  Thompson 
V.  HempenstaU,  1  Eob.  783.  A 
reference  to  a  prior  Will  by  date 
may  be  shown  to  be  a  mistake  by 
internal    evidence    gathered    from 


the  contents  of  the  codicil :  In  the 
goods  of  Wilson,  L.  E.  1  P.  &  D. 
575,  582,  read  in  the  light  of  sur- 
rounding circumstances :  In  the 
goods  of  May,  ib.  ;  In  the  goods  of 
Whatman,  34  L.  J.  P.  &  M.  17. 
Where  a  codicil,  by  mistake  as  to 
the  date  of  a  prior  Will,  refers  to  an 
earlier  Will  than  that  intended  to 
be  referred  to,  the  codicil  will  not 
revive  the  earlier  Will  to  which 
it  so  refers,  and  the  codicil  may  be 
admitted  to  probate  together  with 
the    later  Will :    In    the  goods   of 

1  nee,  2  P.  D.  111.  But  where  the 
codicil  makes  reference  to  the  pro- 
visions of  the  earlier  Will  such 
earlier  Will  is  confirmed  and  will 
revive ;  and  the  mistake  cannot 
be  corrected  otherwise  than  by 
admitting  the  earHer  Will  to  pro- 
bate together  with  the  codicil  and 
the  later  Will:  In  the  goods  of 
Stedham,  6  P.  D.  205;  In  the 
goods  of  ByJce,  ib.  The  refer- 
ence need  not  be  by  date,  but 
may  be  inferred  from  a  reference 
in  the  reviving  codicil  to  the  con- 
tents of  the  Will  intended  to  be 
revived :    In  the  goods  of  McCabe, 

2  Sw.  &  Tr.  478.  It  is  to  be  ob- 
served that  even  if  a  codicil  refer 
to  a  Will  with  the  intention  of 
reviving  it,  and  it  turns  out  that 
such  Will  has  been  entirely  burnt 
or  destroyed  by  the  testator  animo 
revocandi,  the  codicil  cannot  effect 
its  revival:  In  the  goods  of  Steele, 
L.  E.  1  P.  &  D.  575,  576 ;  Hale  v. 
Tokelove,  2  Eob.  318  ;  Neiuton 
V.  Newton,  5  L.  T.  N.  S.  218; 
Rogers  v.  Ooodenough,  2  Sw.  &  Tr. 
342 ;  In  the  goods  of  Steele,  L.  E. 
1  P.  &  D.  at  pp.  576,  577;  In  the 


{71)  See  next  page. 
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But  it  must  be  observed  that  the  22n(i  section  is  confined 
to  Wills,  &c.,  "  u-liicJi,  sJtaU  be  in  any  nianno'  rcvohedr  It 
is  obvious,  however,  that,  inasmuch  as  the  old  doctrine  of  the 
republication  of  Wills  by  parol  acts  or  declarations  depends 
on  the  principle  that  the  Will  so  recognized  becomes  a  new 
Will  of  the  date  of  the  recognition,  no  such  republication  can 
take  place,  in  respect  of  any  Will  whatever,  since  the  statute 
came  into  operation,  because  no  new  Will  can  be  made,  imless 
with  the  prescribed  formalities.  Again,  it  is  clear  that  no 
republication  can  now,  in  any  case,  be  effected  by  a  codicil, 
unless  the  codicil  be  executed  according  to  the  exigencies  of  the 
statute;  because  such  republication  depends  on  the  codicil 
becoming  a  part  of  the  Will ;  and  it  cannot  become  a  part 
unless  it  be  so  executed.  But  if  it  be  so  executed,  it  will  still 
amount  to  a  republication  of  the  Will,  according  to  the  old  law, 
unless  it  appears,  on  the  face  of  it,  that  it  was  not  the  intention 


(joods  ofReade,  [1902]  P.  75.  When 
a  testator  refers  in  a  codicil  to  a 
last  Will,  and  there  is  nothing  in 
the  contents  of  the  codicil  to  point 
to  any  particular  Will,  it  must  be 
construed  to  refer  to  the  Will  in 
legal  existence  as  the  last  Will  and 
not  to  a  revoked  Will :  Hale  v. 
Tokelove,  nbi  supra,  p.  326.  A 
codicil  which  is  expressed  to  take 
effect  only  in  an  event  which  does 
not  happen,  republishes,  it  should 
seem,  a  Will  to  which  it  refers  by 
date,  and  it  is  on  this  ground  en- 
titled to  probate :  In  the  goods  of 
Da  Silva,  2  Sw.  &  Tr.  315. 

{n)  Major  v.  Williains,  3  Curt. 
432.  The  above  section  was  much 
considered  by  Lord  Penzance  in 
the  case  of  In  the  goods  of  Steele, 
L.  R.  1  P.  &  D.  575,  where  it  was 
laid  down  by  his  Lordship  that  a 
codicil  may,  by  referring  in  ade- 
quate terms  to  a  revoked  Will, 
revive  that  Will  if  it  be  in  exist- 
ence, but  the  codicil  must  ' '  show 
an  intention  to  revive  the  same," 
according  to  the  words  of  the  sec- 


tion ;  and  in  order  to  satisfy  those 
words  the  intention  must  apjjear 
on  the  face  of  the  codicil,  either 
by  express  words  referring  to  a 
Will  as  revoked,  and  importing 
an  intention  to  revive  the  same,  or 
by  a  disposition  of  the  testator's 
property  inconsistent  with  any 
other  intention,  or  by  some  other 
expression  conveying  to  the  mind 
of  the  Court,  with  reasonable  cer- 
taintj',  the  existence  of  the  inten- 
tion ;  and  that  since  the  passing 
of  the  statute,  a  WiU  cannot  be 
revived  by  mere  implication.  It 
was  also  laid  down  in  the  above 
case  that  references  in  codicils  to 
revoked  Wills  by  their  dates  were 
insufficient  to  revive  them,  there 
being  no  evidence  on  the  faces  of 
such  codicils  of  an  intention  to 
revive  the  Will  so  referred  to. 
But  the  correctness  of  this  ruHng 
may  be  questioned  :  In  the  goods 
of  Reynolds,  L.  E.  3  P.  &  D.  35. 
See  In  the  goods  of  Dennis,  [1891] 
P.  326 ;  and  see  note  ( p)  on  next 
page. 
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Result. 


of  the  testator  to  republisli  (o)  ;  or  unless  the  Will  has  been  in 
some  manner  revoked,  in  which  case  the  statute  further  requires 
that  the  codicil  should  show  an  intention  to  revive  the  Will  {]>) . 

By  sect.  34, — "  This  Act  shall  not  extend  to  any  Will  made 
before  the  first  day  of  January,  1838." 

The  result  appears  to  be  this  :  that  a  republication  or  revival 
by  parol  acts  or  declarations,  or  by  an  unattested  codicil  or  other 
writing,  according  to  the  old  law,  shall  be  valid,  if  it. took  place 


(o)  Doe  V.  Walker,  12  M.  &  W. 
591 ;  j^ost,  p.  154  ;  Skinner  v.  Ogle, 
4  Notes  of  Cas.  74.  Ecpublication 
of  Wills  wliich  are  unrevoked  has 
ceased  to  be  a  matter  of  so  mucli 
importance,  since  now,  by  sect.  24 
of  the  Wills  Act,  eveiy  Will  is  con- 
strued, with  reference  to  tlie  real 
estate  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately 
before  the  death  of  the  testator, 
unless  a  contrary  intention  shall 
appear  by  the  Will.  In  the  cases 
above  cited  there  was  a  Will  made 
before  the  Wills  Act,  disposing  of 
real  property  intermediately  ac- 
quired between  the  Will  and  re- 
publication, and  the  question  of 
republication  was  therefore  im- 
portant. 

{j})  A  Will  and  codicil  revoked, 
under  the  Wills  Act,  by  the  mar- 
riage of  the  testator,  were  held 
to  be  revived  by  a  codicil  made 
after  the  marriage  and  duly  at- 
tested, though  it  did  not  expressly 
confii-m  or  revive  any  particular 
Will,  but  referred  merely  to  "the 
last  Will  of  me,"  and  "my  said 
Will"  (it  not  ajipearing  that  more 
than  one  Will  of  the  testator  was 
in  existence)  :  Neate  v.  Pichard, 
2  Notes  of  Cas.  406.  See  also 
accord.  In  the  goods  of  Terrible, 
1  Sw.  &  Tr.  140.  Again,  where 
one  part  of  a  Will  in  duplicate 
remained  undestroyed  in  the  pos- 
session  of    the   testator,   but   the 


other  part  in  the  possession  of  his 
solicitor    had   been    destroyed   by 
the  testator  on  the  execution  of  a 
subsequent  Will  made  in  1838,  in 
terms    revoking    the    prior    Will, 
it  was  held  that  such  prior  Will 
was   revived    by  a    codicil,   made 
subsequently  to   the  second  Will, 
though  referring  to  the  prior  Will 
merely  hy  date;  for  that  such  re- 
ference   sufficiently    showed    "an 
intention    to    revive "  :    Payne    v. 
Trappes,   1  Eob.  583.     Lord  Pen- 
zance, however,  said  that  the  deci- 
sion   proceeded  upon    the  ground 
that  the  judge  was   convinced  of 
the  testator's  intention,    not    that 
he  felt  bound  by  the  language  in 
the  face  of  an  opposite  conviction  : 
that    there   may  be  little  beyond 
the  reference  by  date  to  show  the 
intention  to  revive,  but  the  Court 
did  not  in  Payne  v.   Trappes  (iibi 
supra)  say  that  the  date  alone  was 
sufficient :    lii   the  goods  of  Steele, 
L.  E.   1  P.  &  D.   575,  578.      See 
also  Hale  y.  Tol-elove,  2  Eob.   318, 
post,  p.  155.     But  the  physical  an- 
nexation (by  a  i^iece  of  tape,  e.g.) 
of  a  duly  executed  codicil  of  a  later 
date  to  testamentary  papers  duly 
executed  but  revoked,  is  no  ground 
for    inferring    the    "  intention    to 
revive"   requii-ed   by  the   statute. 
And  it  should  seem  that  such  in- 
tention can  only  be  shown  by  the 
contents  of  the  codicil  itself :  Marsh 
V.  Marsh,  1  Sw.  &  Tr.  528. 
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before  the  1st  of  January,  1838  ;  but  tliat,  after  tlie  expiratiou 
of  the  year  1837,  no  republication  shall  be  effectual  unless  by 
re-execution,  according  to  the  solemnities  required  by  the  statute 
of  Victoria  for  an  original  Will,  or  by  a  codicil  executed  in  the 
same  manner,  notwithstanding  the  AVill  itself  may  have  been 
executed  before  the  1st  of  January,  1838  {q). 


SECTION  11. 

Of  the  Consequences  of  Repiihlication. 

It  has  long  been  settled  law  that  the  republication  of  a  Will  The  Will  re- 
is  tantamount  to  the  making  of  that  Will  de  novo ;  it  brings  new  Will  of 
down  the  Will  to  the  date  of  the  republishing,  and  makes  it  the  date  of  the 

.  -TTT-M  republication; 

5/;mA-,  as  it  were,  at  that  time.     In  short  the  Will  so  republished 
is  a  new  Will. 

Consequently,    upon   the   ordinary   and    universal   principle  i*  revokes  any 
that,  of   any  number  of   Wills,  the  last   and  newest   is   that  a  date  prior 
in  force,  it  revokes  any  Will  of  a  date  prior  to  that  of  the  *"  ^^'^^}:  <^* 

.  ■•  republication : 

republication  (r). 

But  there  is  a  great  distinction  between  Wills  and  codicils  as  distinction 
to  what  is  revoked :  for  as  every  codicil  is,  in  construction  of  andTodicil'^^^ 
law,  a  part  of  the  Will,  a  testator  by  expressly  referring  to,  and 
confirming  the  Will,  will  not  be  considered  as  intending  to  set 
it  up  against  a  codicil  or  codicils,  revoking  it  in  part.  And, 
therefore,  in  a  case  where  a  testator  made  his  Will,  and  after- 
wards executed  several  codicils  thereto,  containing  partial  altera- 
tions of,  and  additions  to  the  Will ;  and  by  a  further  codicil, 

{q)  Hobhs  v.  Knight,  1  Curt.  768,  where   sucL.  Wills  are  not  incon- 

774  ;    Be   Zichy   Ferraris  v.   Lord  sistent,   th.e   series  of    Wills    may 

Hertford,  3  Curt.  468,  512 ;  Nolle  together  constitute  the    last  Will 

V.   P/ie/jw,  L.  E.    2  P.  &  D.  282.  of  the  testator;  for  it  would  seem 

So,    conversely,    a    Will    of    lands  that,  if  a  man  republishes  one  of 

made  before  January  1,  1838,  and  the  earlier  Wills  in  a  series,  he  is 

revoked,  may  be  republished  after  either  republishing   a  Will  which 

that  day  by  a  codicil  attested  by  is  inconsistent  with  the  later  Wills 

two  witnesses   only  :    Andrews  x.  in  the  series,  or  he  is  republishing 

Turner,  3  Q.  B.  177.  a  part  of  a  Will  constituted  by  the 

(?•)  Rogers  v.  Fittis,   1  Add.   38.  series  to  the  exclusion  of  the  later 

This  proposition  seems  to  be  true,  parts,  and  qudcunque  via  the  tes- 

notwithstahding  the    fact    that    a  tamentary  papers  later  than  that 

later  Will  is  not  necessarily  a  revo-  republished  are  revoked, 
cation    of    earlier  Wills,   because, 

l2 
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rof erring  to  the  Will  by  date,  he  changed  one  of  the  trustees 
and  executors,  and  in  all  other  respects  expressly  confirmed  the 
Will ;  this  confirmation  of  the  Will  was  held  not  to  revive  the 
parts  of  it  which  were  altered  or  revoked  by  the  former  codicils ; 
Lord  Alvanley,  M.  R.,  observing,  that  if  a  man  ratifies  and 
confirms  his  last  Will  he  ratifies  and  confinns  it  with  every 
codicil  that  has  been  added  to  it  («) . 

In  a  case  where  a  Will  and  codicil,  which  had  been  revoked, 
under  tlie  Wills  Act,  by  the  testator's  marriage,  was  revived  by 
a  codicil  referring  to  the  Will,  several  alterations  appeared  on 
the  face  of  the  Will :  And  it  was  held  by  Sir  H.  Jenner  Fust, 
that  the  codicil  revived  the  Will  as  it  stood  at  the  time  of 
republication,  being  of  opinion  that  it  was  the  intention  of  the 
deceased  in  the  alterations  to  revoke  the  altered  legacies,  and 
that  therefore  he  could  not  have  intended  to  revive  that  part  of 
the  Will  which  he  had  revoked  before  (;') . 
Republication      Although  by  1  Yict.  c.  2G,  s.  24,  every  Will  shall  be  con- 
operation  of     strued,  with  reference  to  the  real  and  personal  estate  comprised 
the  Will  to      JQ  £f  ^Q  speak  and  take  effect  as  if  it  had  been  executed  immedi- 

persons  to  '  -■■ 

-n-hom  the        ately  before  the  death  of  the  testator,  unless  a  contrary  intention 

appTicablTat^    ^^^^  appear  by  the  Will,  yet  there  is  another  consequence  of  a 

date  of  repuh-  republished  Will  being  considered  as  a  new  Will  of  the  date  of 

the  republication  which  is  still  important,  viz.,  that  the  operation 


(s)  Croshie  v.  MacDoual,  4  Ves.  of  tlie  case,  whether  the  later  are 
610;  In  the  goods  of  Be  la  Saus-  cumulative  to,  or  substituted  for, 
saye,  L.  E.  3  P.  &  D.  42.  It  is  to  and  revocatory  of  the  foi-mer ;  and 
be  remembered  that  since  the  if  upon  the  face  of  a  testamentary 
decision  in  ditto  v.  Gilbert,  9  Moo.  document  and  the  facts  known  to 
P.  0.  131  {ante,  p.  123),  the  fact  the  testatrix  at  the  time  of  its 
that  the  revoking  instrument  is  a  execution,  it  is  doubtful  whether 
Will  does  not  necessarily  make  it  the  testatrix  intended  altogether 
revoke  prior  testamentary  instru-  to  revoke  a  former  Will,  the  Court 
ments.  The  question  as  to  what  is  will  admit  parol  evidence  to  as- 
revoked  is  always  a  question  of  certain  the  intention :  Methuen  v. 
intention  :  Farrer  v.  St.  Catharine's  Methuen,  2  Phillim.  416 ;  Greenough 
CoUege,  L.  E.  16  Eq.  19;  Green  v.  Martin,  2  Add.  239;  Thor7ie  v. 
V.  Tribe,  9  C.  D.  231;  FoUett  v.  Bool-e,  2  Curt.  799;  Uj^JiU  v.  Mar- 
Pettman,  23  C.  D.  337.  Where  shall,  ^  QMxi.Qm;  Jenner  y.  Ffinch, 
there  are  several  codicils  of  dif-  5  P.  D.  106;  Chichester  v.  Quatre- 
ferent  dates,  it  will  always  be  a  fages,  [1895]  P.  186;  ante,  p.  126. 
question  to  be  determined  fi'om  See  also  post,  Pt.  I.  Bk.  iv.  Ch.  ii. 
the   contents   of  the   codicils,  and  §  V.  p.  256. 

(at  all  events,  in  a  Coiu't  of  Pro-  {t)  Neate  v.  Picl-ard,  2  Notes  of 

bate)  from  all  other  circumstances  Cas.  406. 
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of  the  Will  is  by  republication  extended  to  subjects  which  have 

arisen  between  its  date  and  republication.     As  if  one  give  to 

Sarah  his  ■wife  a  piece  of  plate,  or  other  thing,  and  hath  no  such 

wife  at  the  time,  but  after  marrieth  one  of  that  name,  and  then 

publisheth  the  "SVill  again ;  now  this  shall  be  a  good  bequest  {u). 

And  so  far  has  the  doctrine  that  a  republication  gives  words, 

used  in  the  original  WUl,  the  same  force  and  effect  as  they 

would  have  had  if  first  written  at  the  time  of  the  republication, 

been  extended,  that  it  has  been  considered  that  a  bequest  may 

extend  to  any  person  to  whom  the  description  is  applicable  at  the 

period  of  republication,  though  not  originally  intended  (x) .     So  So  also  as  to 

if  one  devise  goods  which  he  hath  not,  if  he  after  do  purchase  ^h*^h  the 

the  same,  and  then  say  that  his  "Will  before  made  shall  stand  or  description  is 

be  his  "Will,  it  shall  be  a  good  WiU  and  bequest :  for  this  in 

effect  is  a  new  making  {>/).    So  where  a  man  had  devised  a  lease 

to  his  daughter,  and  afterwards  renewed  the  lease,  which  was 

held  to  amount   to   a   revocation   by  ademption  of  the  lease 

originally  bequeathed ;  it  was  holden,  that  the  renewed  lease 

passed  by  means  of  a  codicil  made  after  the  renewal,  which, 

although  it  took  no  notice  of  the  lease,  operated  as  a  repubhca,- 

tionof  the  WiU  (c). 

But  it  has  been  held  that  in  the  case  of  a  mamed  woman,  '%;«*'.  as  to  a 
whose  Will  is  only  the  exercise  of  a  power,  her  republication  married 
of  it   by  a  codicil  made  after  her  husband's   death  has   not  ""■oman  made 

*;  _  ^  _^        merely  in  the 

necessarily  the  effect  of  extending  the  operation  of  the  Will  exercise  of  a 
so  as  to  make  it  include  that  which  was  not  included  in  the  P°^^^" 
power  given  to  her  to  make  the  Will :  Thus,  where  a  married 
woman,  by  her  Will  dated  in  1824,  and  made  in  exercise 
of  a  power,  duly  appointed  and  devised  certain  hereditaments 
therein  specified,  and  also  all  other  the  hereditaments,  if  any 
such  there  were,  which  she  had  any  power  to  appoint  and 
devise,  and  afterwards,  when  a  widow,  in  the  year  1829, 
made  a  codicil,  whereby  she  gave  some  legacies,  but  did  not 
dispose  of  the  residue  of  her  estate,  and  she  confirmed  all 
Wills  and  codicils  which  she  had  theretofore  made,  it  was 
held  by  Sir  J.  Eomilly,  that  the  Will,  as  confirmed,  passed 

(m)  1  T^'entTV.  02.  Ex.  c.  1,  p.  62,  {z)  AJford  v.  Earle,  2  Yern.  208 ; 

14th  edition.  S.  O.  cited  under  the  name  of  AJ- 

(.t)  Perkins   v.    Micklethu-aite,    1  ford  v.  Alford,   3  P.    Wms.    168. 

P.  Wms.  275.     See  sect.  34,  j^ost,  See  also  Cojipin  v.  Fernyhough,  2 

p.  154.  Bro.  C.  C.  291 ;  Porter  v.  Smith,  16 

{y)  1  Wentw.  Off.  Ex.  c.  1,  p.  62.  Sim.  251. 
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only  suoli  hereditaments  as  were  subject  to  lier  power,  and  not 
certain  other  hereditaments  to  which  she  had  become  entitled  at 
tlie  date  of  the  codicil ;  for  that  the  codicil  did  not  extend  or 
enlarge  the  ai^pointment,  so  as  to  make  it  a  devise  of  that  which 
was  not  contained  in  the  power  (a). 
betVe.'ii  Wills       "^^^^   consequencG   of  republication   was    not   so    important 
of  realty  and    with   respcct   to   persoualty  as  it  was  with  regard  to  realty, 
this" respect!^    beforo    the    passing    of    the    Wills    Act    (1    Vict.    c.    2G)  ; 
because    a   Will   of    personalty,   if   it   contained   words   suffi- 
ciently  comprehensive,  would   operate  on  the  personal   estate 
of    tlie    testator,    to    which    those    words    applied,    although 
acquired     since     tlie     making     of     the     Will,    without     any 
republication    of    it  {h)  :    whereas    no    real    estate    which    the 
testator   had   not   at   the  date  of  the  Will  would  pass  by  it, 
however    exjiress,  comprehensive,   and   general   the   words,  or 
however  manifest  the  intention  of  the  testator  might  be  {c). 
Consequently   no   after-purchased   lands   could   pass,  nor   any 
lands  which  did  not  remain  in  the  same  condition  from  the 
date   of  the  Will  to  the  death  of  the  testator,  unless  there 
were   a   republication,   according    to   the   solemnities   required 
by  the   Statute  of   Frauds ;    for  any  the  least   alteration,  or 
new  modelling  of   the  estate  after   the  Will,  was   an   actual 
revocation  [d). 
1  Vict.  c.  26,        But  now,  by  stat.  1  Yict.  c.  26,  s.  3,  the  power  of  disposing 
by  Will  executed  as  required  by  that  Act  is  extended  to  all 
such   real   estate   as   the   testator  may  be   entitled   to   at  the 
time  of  his  death,  notwithstanding  that  he  may  become  entitled 
to  the  same  subsequently  to  the  execution  of  his  Will. 
1  Vict.  c.  26,        It  will  be  convenient  here  to  refer   to  the  24th  section  of 
a  Will  sh  11     ^^®   same   statute,  which   enacts,    "that   every  Will   shall   be 
be  coustrucd     construed,  with  reference  to  the  real  estate  and  personal  estate 
the^ death  o'f"  Comprised  in  it,  to  speak  and   take  effect  as  if  it  had  been 
the  testator,     executed  immediately  before  the  death  of  the  testator,  unless  a 
trary  inten-      contrary  intention  shall  appear  by  the  Will."     To  prevent  the 
appear  b^-th    ^PP^ication  of  this  section,  an  intention  must  be   shown   ex- 
Will  :  eluding  the  effect  given  to  the  Will  by  the  statute — namely,  the 

(«)  Dtt  Hourmelin  v.  Sheldon,  19  publication,    see  Pt.    ill.    Bk.    lii. 

Beav.  389 ;  Re  Smith,  45  C.  D.  632 ;  Ch.  iii.  p.  1061. 
and  see  ante,  p.  38  et  seq.  (c)  1  Saund.  277,  e,  note  to  Dkjjjhi 

(h)  See  post,  p.  153.     As  to  the  v.  Mayo. 
ademption  of  legacies,  and  the  re-  (,d)  1  Saund.  278,  e,  note  to  Biqtpa 

vival  of  adeemed  legacies  by  re-  y.  Mayo. 
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effect  of  a  continuing  operation  during  tlie  subsequent  life  of 
the  testator  {e) .  Tims,  where,  in  a  Will  bearing  a  date,  the 
testator  gave  "  all  the  estates  of  which  I  am  now  seised  and 
possessed,"  Lord  Cottenham  held  that  the  testator  had  thereby 
indicated  a  contrary  intention  (/). 

Specific  gifts  are  within  sect.  24,  so  as  to  make  the  Will  cover  Specific  gifts 
after-acquired  property,  if  the  description  admits  of  it  and  a  '^''^^^*^"^ 
contrary  intention  does  not  appear  by  the  Will  (g) .  When  a 
bequest  is  of  that  which  is  generic,  of  that  which  may  be 
increased  or  diminished,  then  the  Wills  Act  requires  something 
more  on  the  face  of  the  Will  for  the  purpose  of  indicating  such 
contrary  intention  than  it  does  when  the  Will  refers  to  a  particular 
thing  (A).     But  the  words  of  the  gift  may,  from  inaptness  of  if  words  of 

descriptiou 
pressly  referring  to  tlie  power  is  ^ot  inapt, 


(e)  Per  Lord  "Wcstbury  in  Thomas 
V.  Jones,  1  De  G.  J.  &  Sm.  83. 

(/ )  CoJe  V.  Scott,  1  Mac.  &  G.  518 ; 
16  Sim.  259.  In  tlie  course  of  tlie 
argument,  however,  his  Lordship 
said  he  admitted  the  word  "  now  " 
would,  u.nder  the  Act,  be  the  time 
of  the  death  if  there  was  no  date  to 
the  Will  :  Lanydale  v.  Briggs,  3 
Sm.  &  G.  253,  254;  8  De  G.  M. 

6  G.    437;    Be    Ord,    12    C.    D. 
22,  25.     And  see  Everett  v.  Everett, 

7  C.  D.  428.     As  to  whether  the 
section  is  to  be  applied  to  an  ex- 
cepting clause,  see  Hughes  v.  Jones, 
1  Hemm.  &  M.  765,  770.     The  fact 
that  a  Will  is  made  before  a  settle- 
ment creating  a  general  power  will 
not  afford  ground  for  holding  that 
such  contrarg  intention  appears  by 
the  Will  as  that  it  will  not  execute 
the  power   created  by  the  settle- 
ment :  Boyes  v.  Cooh,  14  C.  D.  53 ; 
Aireg  v.  Bower,  12  App.  Cas.  263. 
Sect.  24  of  the  Wills  Act  does  not 
apply  to  limited  powers  of  aj)point- 
ment :  Be  Hayes,  [1900]  2  Ch.  332  ; 
affirmed,  [1901]  2  Ch.    529.      And 
see  same  case  as  to  whether  it  is 
possible  as  a  matter  of  law  to  exe- 
cute by  anticii^ation  a  special  power 
not  created  until  after  the  alleged 
execution.      A  power    to    appoint 
generally  by  a  Will  or  codicil  ex- 


not  a  power  giving  the  donee 
' '  power  to  appoint  in  any  manner 
he  may  think  proper  "  within  the 
meaning  of  sect.  27  of  the  Wills 
Act,  and  such  section  does  not 
therefore  apply  to  such  a  case : 
Phillips  V.  Cayleg,  43  C.  D.  222; 
overruling  Be  Marsh,  38  C.  D.  630. 
{g)  Trinder  v.  Trinder,  L.  R.  1 
Eq.  695  ;  Be  Gibson,  L.  E.  2  Eq. 
669.  And  see  the  remarks  of  Cairns, 
L.  C,  in  Morrice  v.  Aylmer,  L.  E. 
10  Ch.  148.  See  further,  as  to  the 
construction  of  sect.  24,  Douglas 
V.  Douglas,  Kay,  400 ;  Bullock  v. 
Bennett,  1  Kay  &  J.  315;  7  De  G. 
M.   &  G.  283 ;   Goodlad  v.  Burnett, 

1  Kay  &  J.  341  ;    Jepson  v.    Key, 

2  Hurl.  &  C.  873  ;  Langdale  v. 
Briggs,  3  Sm.  &  G.  246 ;  8  De  G. 
M.  &  G.  391,  437;  Be  Otley  Bail- 
ivay,  34  L.  J.  Ch.  596;  S.  C,  11 
Jm\  N.  S.  818 ;  Wagstaff  v.  Wag- 
staff,  L.  E.  8  Eq.  229;  Be  Ord, 
9  b.  D.  607;  12  C.  D.  22;  Saxton 
V.  Saxton,  13  C.  D.  359 ;  Be  Bus- 
sell,  19  C.  D.  432 ;  Be  Portal  and 
Lamb,  27  C.  D.  600 ;  reversed,  30 
C.  D.  50  ;  Be  Knight,  34  C.  D. 
518;  post,  Pt.  III.  Bk.  iii.  Ch.  iv. 
§  VIII.  p.  1174. 

(h)  Goodlad  v.  Burnett,  1  K.  &  J. 
341. 
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description,  excludo  after-acquired  property  of  the  same  kind, 
even  though  no  contrary  intention  sliould  appear  by  tlie  Will. 
Thus  where  A.  devised  "  my  cottage  and  all  my  land  at  S.," 
and  A.  subsequently  contracted  to  pui'chase  a  large  mansion 
house,  it  was  held  that,  construing  the  Will  as  made  immediately 
before  the  death  of  the  testator,  the  words  used  did  not  suffi- 
ciently describe  the  big  house :  but  that  if  A.  had  simply 
devised  "  all  my  land  at  S.,"  then  the  big  house  would  have 
been  included  (/).  A  bequest,  if  specific  under  the  old  law, 
remains  specific,  but  is  enlarged  as  to  its  effect  by  the  operation 
of  the  enactment,  not  that  the  nature  of  the  bequest  is  altered 
at  all  (/.•). 
or  though  The  difficulty  arising  from  the  partial  inapplicability  of  the 

mapt^subject-  words  of  the  Will  to  the  condition  or  form  of  the  subject- 
matter  of         matter  of  bequest  at  the  time  of  the  death  often  arises  when  the 

DGQUGSt  IS 

sufficiently  tcstator  at  the  date  of  making  his  Will  is  possessed  of  leasehold 
identified.  property,  but  before  his  death  may  have  purchased  the  reversion, 
and  the  property  may  thus  have  become  freehold.  The  con- 
struction will  depend  upon  whether  the  words  of  description, 
though  partially  inapt,  sufficiently  identify  the  subject-matter 
of  bequest.  The  clause  in  the  statute  says  that  the  Will  is  to 
pass  such  estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  at  his  death,  and  if  there 
is  nothing  in  the  Will  to  confine  its  operation  to  the  interest 
which  the  testator  had  at  the  date  of  the  WiU,  the  mere  method 
which  the  testator  adopts  of  describing  his  property  does  not 
bind  him  to  that  and  nothing  else  (/). 

The  remarks  of  Malins,  V.-C,  in  Saxfou  v.  Saxfon  {uhi  sup.), 
■tlii-ow  doubt  on  the  authority  of  Emuss  v.  Smith  (m),  an  early  case 
in  which  it  was  held  that  a  bequest  of  a  leasehold  garden,  the 
reversion  of  which  was  afterwards  purchased,  was  adeemed  by 
the  subsequent  conveyance  of  the  fee  to  the  testator,  and  formed 
part  of  his  residuary  estate.  When,  however,  it  is  not  merely 
that  the  testator's  description  is  inapt  to  define  the  condition  of 

(i)  Ee  Portal  and  Lamh,   30  C.      leaves  open  the  question  whetlier 
D.  53.  a  particular  projDerty  passes  by  the 

(k)  Turner,  L.  J.,  in  Langdale  v.  specific  or  the  residuary  devise. 
Briggs,  8  De  G.  M.  &  G.  391 ,  quoted 
■with  approval  by  Jessel,  M.  E.,  in 
BothamJey  v.  Sherson,  L.  E.  20  Eq. 
304.  But  Lindley,  L.  J.,  in  Be 
Portal  'arid  Lamb,  ubi  supra,  ex- 
pressed his  opinion  that  this  section  {m)  2  De  G.  &  Sm.  722. 


(7)  Saxton  v.   Saxton, 

13 

0.  D. 

359 ;   Cox  v.  Bennett,  L. 

E. 

6  Eq. 

422;  Miles  v.  Miles,  L. 

E. 

1  Eq. 

462. 
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the  property  at  the  time  of  his  death,  but  the  words  coupled 
with  the  evidence  of  the  testator's  surroundings  fail  to  identify 
the  subject-matter  itself,  it  appears  that  the  property  will  not 
pass  under  the  bequest.  So  where  a  testator  gave  the  lease  of 
the  house  in  which  he  should  be  living  at  the  time  of  his  decease 
to  his  wife,  and  at  the  date  of  the  Will  he  was  living  in  a  house 
he  held  for  a  short  time  at  rack  rent,  and  he  subsequently  bought 
and  went  to  reside  in  a  freehold  house  where  he  died,  it  was 
held  that  the  freehold  house  was  not  devised  to  the  testator's 
widow  {n). 

Section  24  in  effect  puts  the  case  of  real  property  on  the  same  Sect.  24  puts 
footing  as  that  on  which  personal  property  already  stood :    For  oiT.same^'''^*^ 
tlie  general  rule,  as  to  Wills  of  mere  personalty,  established  footing  as 
before  the  Wills  Act  passed,  was,  that  they  speak  from  the  day  property 
of  the  testator's  death,  and  are  not  referable  to  the  state  of  the  SoJ^""'^^ 
property  at   the  time  of  making   the  Will,  unless   there  are 
expressions  in  the  Will  showing  it  was  intended  to  describe 
property  with  reference  to  the  day  of  the  date  of  the  Will,  and 
not  to  the  day  of  the  death  (o) :  but  some  more  specific  indica- 


(«)  Re  Knight,  34  C.  D.  518.  See 
also  Blagrove  v.  Coore,  27  Beav.  138. 
In  the  case  of  Wedgwood  v.  Denton, 
L.  E.  12  Eq.  290,  it  was  held  that 
a  Will  bequeathing  a  house  which 
a  testatrix  held  for  the  life  of  T.  K., 
and  the  term  of  twenty-one  years 
after,  passed  a  leasehold  interest  in 
the  same  house  for  seventy-five 
years  which  the  testatrix  had  ob- 
tained since  the  date  of  the  Will  on 
the  surrender  of  the  original  lease, 
or  at  all  events  that  an  interest 
passed  for  the  period  of  twenty-one 
years  from  the  death  of  T.  K. 

As  to  what  evidence  is  admissible 
of  the  surroundings  of  the  testator, 
both  at  the  date  of  his  Will  and 
subsequently  up  to  his  death,  see 
Castle  Y.  Fox,  L.  E.  11  Eq.  542. 
In  that  case  the  testator  devised 
"  Cleeve  Court  with  the  appur- 
tenances," and  Malins,  Y.-C,  held 
that  the  whole  of  the  evidence 
showing  what  the  testator  treated 
as  part  of  the  Cleeve  Court  estate, 


not  only  before  but  between  the 
date  of  his  Will  and  his  death,  was 
as  legitimate  as  any  evidence  that 
could  be  given,  for  the  pui'pose  of 
putting  the  Court  in  the  position 
of  the  testator.  Where  a  testator 
uses  language  which  is  not  in  itself 
definite,  but  is  to  a  certain  extent 
popular,  and  does  not  point  out  the 
subject  referred  to  by  any  strict 
boundary,  then  the  Court  will  apply 
the  knowledge,  that  it  may  acquire 
from  extrinsic  circumstances,  to  the 
interpretation  of  the  words  he  has 
used  in  his  Will,  and  when  the 
Coiu't  arrives  at  anything  which 
completely  exhausts  the  whole  of 
those  words,  then,  and  not  till  then, 
is  there  a  restriction  in  the  inquiry 
and  examination  into  extrinsic  cir- 
cumstances :  Wehh  v.  Byug,  1  K.  & 
also  Doe  v.  Jersey,  3 
and  Oheden  v.  Clifden, 


J.  580.  See 
B.  &C.  870; 
2  Euss.  309. 

(o)  Cole  V.   Scott,    1 
529 ;  post,  Pt.  III.  Bk 


Mac.   &  G. 
ni.  Ch.  IV. 
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tion  of  a  contrary  inteiitiou  is  now  rec[uii'ed  than  "was  tliouglit 
sufficient  before  tlie  Wills  Act  {p). 
Effcctofs.  21.  It  lias  been  decided  that  tlie  effect  of  this  section  is  not  to 
make  a  Will  valid,  which  was  invalid  in  its  inception  {o.(j.,  a  Will 
of  a  married  woman  unauthorised  by  a  Power),  but  to  give  a 
rule  for  the  construction  of  a  valid  testamentary  instrument  (y) . 
But  the  Will  of  a  married  woman  is  not  excluded  by  the  8th 
section  from  the  operation  of  this  section  (r) . 

With  respect  to  the  description  of  persons  in  the  Will,  the 
law  remains  as  before  the  passing  of  the  Act  (s). 

It  is  fm-ther  enacted  by  the  34th  section,  that  "  every  AVill 
re-executed,  or  republished,  or  revived  by  any  codicil,  shall  for 
the  purposes  of  this  Act  be  deemed  to  have  been  made  at  the 
time  at  which  the  same  shall  be  so  re-executed,  republished,  or 
revived." 

A  codicil  duly  executed  will  give  effect  and  operation  to 
unattested  alterations  in  a  Will  (/)  :  or  to  unexecuted  papers, 
which  have  been  written  between  the  periods  of  the  execution 
of  the  Will  and  codicil,  where  the  Will  if  treated  as  executed 
on  the  date  of  the  codicil  and  read,  as  speaking  at  that  date, 
contains  language  which,  within  the  principle  of  Allen  v. 
Maddock  (u),  would  operate  as  an  incorporation  of  the  document 
to  which  it  refers.  But,  when  this  is  not  the  case,  the  mere  fact 
of  unexecuted  papers  having  been  written  or  signed,  between 
the  date  of  the  Will  and  that  of  the  codicil,  will  not  suffice  to 
add  such  papers  to  the  Will  by  force  of  republication,  or  to 


"Will  of  mar- 
riril  woman 
not  excluded 
bj'  8.  8  from 
the  operation 
of  s.  24  : 

1  Vict.  c.  26, 
K.  34  : 

a  Will  repub- 
lished, &c., 
shall  be 
deemed  to 
have  been 
made  when 
rcpublitihed  : 
A  codicil  may 
give  efi'ect  to 
unattested 
alterations  or 
additions  to 
the  Will : 


§  vill.  p.  1175.  See  Douglas  v. 
Douglas,  Kay,  400,  404,  and  Good- 
lad  v.  Burnett,  1  K.  &  J.  341,  347, 
348,  as  to  the  cases  -where  the  tes- 
tator bequeathed  the  whole  of  some 
one  genus  of  his  property,  as  "  all 
debts  due  to  me  on  bond,"  or,  all 
"my  stock."  The  effect  of  the 
Wills  Act  on  cases  of  this  kind  will 
be  considered  hereafter.  See  Pt. 
III.  Bk.  III.  Ch.  IV.  §  VIII.  p.  1174. 

(p)  Ooodlad  V.  Burnett,  1  K.  &  J. 
341. 

(2)  Price  V.  Parker,  16  Sim.  198, 
202,  ante,  p.  39;  NoUe  v.  Phelps, 
L.  E.  2  P.  &  D.  276.  Nor  did  the 
Married  Women's  Property  Act, 
1882,  alter  the  law  in  this  respect : 


Re  Price,  28  C.  D.  709,  ante, 
p.  39. 

(r)  Thomas  V.  Jones,  1  De  G.  J. 
&  S.  62 ;  Nolle  v.  Phelps,  L.  E.  2 
P.  &  D.  276.  See  also  WillocJc  v. 
NoUe,  L.  E.  7  H.  L.  590,  per 
Cairns,  C,  and  ante,  p.  39;  and 
see  now  Married  Women's  Property 
Act,  1893. 

(s)  Bulloch  Y.  Bennett,  7  De  G.  M. 
&  G.  283.     See  ante,  p.  148. 

(t)  Per  Sir  H.  Jenner  Fust,  in 
Skinner  v.  Ogle,  4  Notes  of  Gas. 
79  ;  In  the  goods  of  Wyatt,  2  Sw.  & 
Tr.  494.  But  see  Re  Hay,  [1904] 
1  Ch.  317. 

(;/)  11  Moo.  P.  C.  427. 
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make  that  testamentary  whicli  would  not  have  been  so,  if  the 
Will  had  been  originally  executed  at  the  later  date  {x). 

The  general  question  whether,  and  in  what  cases,  an  unexe-  or  may  render 
cuted  Will  or  other  paper  may  be  rendered  valid  as  a  testa-  vious  imexe- 
meutary  disposition  by  a  subsequent  duly  executed  codicil,  has  ^^^'^^  Will, 
been  already  considered  in  an  earlier  part  of  this  Work  (y). 

A  testator  having,  after  the  Wills  Act  came  into  operation.  Effect  of 
duly  executed  two   wholly  inconsistent   Wills,  destroyed   the  iuo-i^jtentioii 
earlier  one  animo  revocandi,  and  then  duly  executed  a  codicil,  *°  revive  a 

.  ,  .  .        .  .  destroyed 

showing  an  intention  to  revive  it.  Dr.  Lushington  held  that  Will, 
this  codicil  necessarily  revoked  the  later  Will,  though  it  might 
be  inoperative  to  revive  the  earlier  one  by  reason  of  its  having 
been  so  destroyed.  The  learned  judge  further  expressed  the 
inclination  of  his  opinion  (though  it  was  not  necessary  to  decide 
the  question)  that  probate  could  not  be  decreed  of  the  draft  of 
the  destroyed  Will ;  for  that  it  was  an  unexecuted  paper,  not 
specifically  adverted  to  or  recognised  by  the  codicil.  But  he 
gave  no  opinion  on  the  point  (which  indeed  does  not  appear  to 
have  been  raised),  whether,  as  in  the  case  of  a  lost  Will  or  a 
Will  destroyed  unduly  or  sine  animo  revocandi  (s),  probate  might 
have  been  granted  of  the  Will  itself,  as  contained  in  the  di-aft 
and  the  depositions  of  the  witnesses  («) . 

This  decision  was  approved  and  acted  on  by  Sir  C.  Cresswell 
as  establishing  the  principle  that  where  a  Will  had  been 
destroyed  by  the  testator,  or  with  his  approval,  it  cannot  be 
revived  by  any  intention  of  his  manifested  in  a  subsequent 
codicil  {h). 

It  has  been  already  observed,  in  dealing  with  the  law  prior  to  Effect  of  re- 
the  passing  of  the  Married  Women's  Property  Act,  18U3,  that  i'^idowr^^ 
although  a  Will  made  by  a  woman  before  or  during  coverture, 
would  not  revive  by  the  mere  circumstance  of  her  husband's 
death,  yet,  if   she  republished   it   after  his  death,   it  became 

(x)  In  the  goods  of  Truro,  L.  E.  {b)  Rogers  v.  Ooodemngh,  2  Sw. 

1    P.    &    D.   201;    III  the  goods  of      &  Tr.   342;  In  the  goods  of  Steele, 
Lancaster,  29  L.  J.  P.  &  M.  155.  L.  E.  1  P.  &  D.  575.     The  learned 

,  ,     ,    ,     -r,.  Til  m  iudere,    moreover,    held    tliat    tlie 

(y)  Ante,  Pt.  I.    Bk.  li.    Ch.  ll.      "'      °.'      ., 
„  _.    ^  codicil  did  not  revoke   an    mter- 

§  II.  p.  74  et  seq. 

mediate   vVill,  not  being  mcousis- 

{z)  See  jiost,  Pt.  l.  Bk.  iv.  Ch.  ll.  tent    therewith    and    not   showing 

§  VII.  p.  293.  any  intention  to  revoke  it.      See 

(rt)  Hale    V.     Tohelove,     2    Eob.  also  In  the  goods  of  Law,  21  L.  T. 

318.  E.  399  ;  and  see  ante,  p.  134. 
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by  a  person 
formerly  of 
non-saiie  me- 
mory, who 
has  recovered 
his  iiiuler- 
standius:. 


valid  ((•).  Likewise,  although  if  the  testator  make  his  Will  while 
non  coiiipo.s,  and  afterwards  recover  his  understanding,  the  Will 
does  not  thereby  obtain  any  force  or  strength  {(/) ;  yet  if  he  should, 
after  having  regained  a  sound  state  of  mind,  republish  the  Will 
made  during  his  former  insanity,  it  would  doubtless  become  a 
valid  Will. 


(c)  Aide,  pp.  39,  42.     See  Bn  Jlourinelin  v.  Shthlou,  cited  aide,  p.  1 JO. 

(d)  Swinb.  Pt.  2,  s.  3,  pi.  2 ;  Godolph.  Pt.  1,  c.  8,  pi.  2. 
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BOOK     THE     THIRD. 

OF  THE  APPOINTMENT  OF  EXECUTORS,  AND  THE  ACCEPTANCE 
OK  EEFUSAL  OF  THE  OFFICE. 


J-  HE  word  Executor,  as  the  term  is  at  present  accepted,  may  Definition  of 

be  defined  to  be  the  person  to  whom  the  execution  of  a  last  Will  ll^,'  ^^^^^' 

and  Testament  is,  by  the  testator's  appointment,  confided  (r/) . 

"  To  appoint  an  executor,"  says  Swinbm-ne  {b),  "  is  to  place  one 

in  the  stead  of  the  testator,  who  may  enter  to  the  testator's 

goods  and  chattels,  and  who  hath  action  against  the  testator's 

debtors,  and  who  may  dispose  of  the  same  goods  and  chattels, 

towards  the  payment  of  the  testator's  debts,  and  performance  of 

his  Will." 

The  bare  nomination  of  an  executor,  without  giving  any  Bare  nomina- 
legacy,  or  appointing  anything  to  be  done  by  him,  is  sufficient  tor^entitkr*^' 
to  make  it  a  Will,  and  as  a  Will  it  is  to  be  proved  (c) .  Will  to 

probate. 

(a)  2  Black.  Comm.  503 ;    Far-  (^c)  Godolpli.    Pt.    2,   c.    5,  s.   1  ; 

rinyton  y.  Knightly,    1    P.    Wms.       ^,^^,^,^,.,-^^  ^.  pij,,^  7   p.  d.  ei- 


548,  549 ;  ToUer,  30 

(6)  Swinb.   Pt.  4,    s.    2,    pi.    2; 
Brownrigg  v.  Pike,  1  P.  D.  61—64.        Sw.  &  Tr.  464.     See  ^post,  p.  301 


64 ;   In   the  goods  of  Lancaster,    1 
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CHAPTER  THE  FIEST. 

WPIO    IS   CAPABLE   OF   BEING   AN    EXECUTOK. 

Who  may  bo    uENEP  ALLY    spoaklng,  all    persons    who    are    capable    of 

an  executor,  jj^akiug  Wills,  and  some  others  besides,  are  capable  of  being 
made  executors  («).  From  the  earliest  time  it  has  been  a 
rule  that  every  person  may  be  an  executor,  saving  such  as  are 
expressly  forbidden  {h). 

The  King.  It  seems  to  be  admitted  that  the  King  may  be  constituted 

executor ;  in  which  case  he  aj)points  such  persons  as  he  shall 
think  proper  to  officiate  the  execution  of  the  Will,  against 
w^hom  such  as  have  cause  of  action  may  bring  their  suits ; 
also  the  King  may  appoint  others  to  take  the  accounts  of 
such  executors  (c).  Thus,  Katherine,  Queen  Dowager  of 
England,  mother  of  Henry  the  Sixth,  made  her  last  Will 
and  Testament,  and  thereof  constituted  King  Henry  the 
Sixth  her  sole  executor :  Whereupon  the  King  appointed 
Robert  PoUeston,  keeper  of  the  great  wardrobe,  John  Merston, 
and  Richard  Alreed,  esquires,  to  execute  the  said  Will,  by  the 
oversight  of  the  Cardinal,  the  Duke  of  Gloucester,  and  the 
Bishop  of  Lincoln,  or  two  of  them,  to  whom  they  should 
account  [cI) . 

Corporations.  Doubts  have  been  entertained  whether  a  Corporation 
aggregate  can  be  executor ;  principally  because  they  cannot 
prove  a  Will,  or  at  least  cannot  take  the  oath  for  the  due 
execution  of  the  office  {e).  But  there  are  authorities  in  favour 
of  the  capability  (,/)  ;  and  it  is  said  to  be  now  settled,  that  on 

[n)  2  Black.  Coram.  503.  porate  (Joint  Tenancy)  Act,   1899 

(6)  Swinb.  Pt.  5,  s.  1,  pi.  1.  (62  &  63  Vict.  c.  20),  removes  the 

(c)  Godolph.  Pt.  2,  c.  1,  s.  2.  common  law   disability  of  a   cor- 

(c^)  4  Inst.  335.  poration    holding    land    in    joint 

(e)  1  Black.    Comm.    477 ;  Com.  tenancy.     There  would  seem  to  be 

Dig.   Admon.    B.   (2) ;  Went.   Off.  now  no  objection  to  a  corporation 

Ex.    c.    1,    p.    39,    14th  edit.     The  being  appointed  a  trustee  jointly 

other  grounds  of  the  last-mentioned  with    a    continuing    trustee  :     Re 

author's    doubt  are   stated  to  be :  Thompson's       Settlement       Trusts, 

1st,  Because  they  cannot  be  feoffees  W.  N.  (1904)  205. 

in  trust,    to    others'    use  ;    2ndly,  (/)  Swinb.  Pt.   5,  s.  9 ;  Godolph. 

They    are    a    body  framed  for    a  Pt.  3,  c.  1,  s.  1 ;  1  Eoll.  Abr.  tit. 

special  purpose.    The  Bodies  Cor-  Executors,  T.  7,  citing  12  E.  4,  9,  b. 
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tlieir  being  so  named,  tlioy  may  appoint  persons  styled  Syndics, 

to  receive  administration  with  the  Will  annexed,  who  are  sworn 

like  other  administrators  [g).     No  doubt  appears  ever  to  have 

been  entertained  but  that  a  corporation  sole  may  be  executor  {li). 

"Where  a  testator  in  India  nominated  his  brother,  and  "  Messrs.  A  Partncrsliip 

Cockerell  &  Co.,  East  India  agents,  London,"  and  one  A.  B.,  to 

be  his  executors,  and  before  his  death  the  firm  of  Cockerell  & 

Co.,  which  consisted  of  four  members,  had  been  dissolved.  Sir  H. 

Jenner  Fust  held  that  the  appointment  was  not  of  the  firm 

collectively,  but  of  the  persons  composing  it  individually,  and 

that   each  of  the   members  was  entitled  to  be  joined  in  the 

probate  with  the  other  executors  (/). 

By  the   Naturalization   Act,   1870,  an   alien  has  the  same  Aliens, 
capacity  of  taking,  acquiring,  holding   and  disposing  of  pro- 
perty as  if  he  were  a  natural-born  British  subject  (/r),  and  is 
therefore  capable  of  being  an  executor  (/). 

An  infant  may  be  appointed  executor,  how  young  so  ever  he  Infants, 
be  {))))^  and  even  a  child  in  ventre  sa  mere  (/?),  (who  is  considered 
in  law,  to  all  intents  and  purposes,  as  actually  born)  (o),  and  if 
so  appointed,  and  the  mother  bring  forth  two  or  three  children 
at  that  one  birth,  they  are  all  to  be  admitted  executors  (p).    But  38  Geo.  III. 
if  an  infant  be  appointed  sole  executor,  by  statute  38  Geo.  III.  executor'c'an- 
c.  87,  s.  6,  he  is  altogether  disqualified  from  exercising  his  ofiice  ^o*  ^^t  till  21 
during  his  minority,  and  administration,  ckju  testamento  annexo, 
shall  be  granted  to  the  guardian  of  such  infant,  or  to  such  other 
person  as  the  Court  shall  think  fit,  until  such  infant  shall  have 
attained  the  age  of  twenty-one  years  {q).     This  Act  only  applies 

((/)  3  Bac.  Abr.  by  GwiUim,  p.  5,  Pt.  I.  Bk.  iii.  Ch.  i. 
tit.  Executors,  A.  2;  Toller,  30,  31;  (m)  Wentw.    Off.    Ex.   c.    18,  p. 

In  the  (joods  of  Darke,  1  Sw.  &  Tr.  390,  14th  edit. ;  Swinb.  Pt.  5,  s.  1, 

516.     But  the  grant  wlU  not    be  pi.  6. 

made    until    the    appointment    of  {n)  Godolph.  Pt.  2,  c.  9,  s,  1. 

tSyndics  is  before  the  Court :  ihid.  [o)  2  Saund.   387,  note  to  Pure- 

(/))  Godolph.  Pt.  2,  c.  6;  Weutw.  foy  v.  Rogers. 
Off.  Ex.  p.  39,   14th  edit.     See  In  {p)  Godolph.  Pt.  2,  c.  9,  s.  1. 

the  goods  of  Haynes,  3  Curt.  75.  [q]  See  In  the  goods  of  Steivart, 

(?)  In  the  goods  of  Fernie,  6  Notes  L.  E.  3  P.  &  D.  244 ;  post,  Pt.  I. 

of  Cas.  657.  Bk.  v.  Ch.  in.  §  iii.  p.  391.     Before 

{k)  See  stat.  33  &  34  Yict.  c.  14,  the  passing  of  this  Act  the  law  con- 

s.  2.     See  ante,  -p.  8.  sidered  him  capable  of  acting  as 

(/)  As  to  the  question  of  the  capa-  executor  at  the  age  of  seventeen: 

bility  of  aliens  to  be  executors  prior  Godolph.  Pt.  2,  c.  9,  s.  2  ;  Swinb. 

to  the  passing  of  the  above  Act,  see  Pt.  5,   s.  1,  pi.  6.     See  also  ^ms^, 

the  earlier  Editions  of  this  Work,  p.  1611,  n.  {'j). 
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in  case  of  an  Infant  being-  sole  executor ;  for  if  there  are  several 

executors,  and  one  of  them  is  of  full  ago,  no  administration 

(hrante  minore  (date  ought  to  be  granted  ;  for  he  who  is  of  full 

age  may  execute  the  Will  (r). 

\\'lictlicr  if  an       It  lias  been  said,  tliat  if  it  bo  a  woman  infant  who  is  made 

t'rix  take  iius-  ©xecutrix,  and  if  her  husband  be  of  age  and  assent,  it  is  as  if  she 

^'^"'^v,°^^"ii     "^^re  of  age,  and  her  husband  shall  have  the  execution  of  the 

have  the  "Will  (.s')  :  and  in  Priiwc\s  Case  (t),  it  was  resolved  by  the  justices 

execution.        ^^  j.-^^^   Common   Pleas,  that  if   administration  be   committed 

dmnng  the  minority  of  the  executrix,  and  she  take  husband  of 

full  age,  then  the  administration  shall  cease.     But  this  has  been 

doubted  (ii),  and  since   the   passing  of  the   Married   Women's 

Property  Act,  1882,  these  cases  would  appear  to  have  no  longer 

any  application  (.r). 

Feme  covert :         Formerly  a  married  woman  could  not  by  the  Law  of  England 

take  upon  her  the  office  of  executrix  or  administratrix  without 

Married  the  consent  of  her  husband.    But  now  by  the  Married  Women's 

Property  Act,  Property  Act,  1882,  [which  came  into  force  Jan.  1,  1883]  it  is 

1882, 45  &  46   enacted  (sect.  1,  sub-s.  2),   "that   a  married  woman  shall  be 

V  let    C     i  o 

s  1  (sub-s ''']  ■  capable  of  entering  into  and  rendering  herself  liable  in  respect 

of    and    to    the    extent    of    her    separate    property    on    any 

contract     ....     as   if   she   were   a  feme   sole,"   and  that 

s*-  24  :  (sect.  24)   "  the  word  '  contract '  in  the  Act  shall  include  the 

acceptance    of    any   trust    or    of    the   office   of    executrix    or 

s-  ^^-  administratrix     .     .     .     ."     The  Act  also  (sect.  18)  enables  a 

married  woman  who  is  an  executrix  or  administratrix  alone  or 

jointly  with  any  person  or  persons  of  the  estate  of  any  deceased 

person  to  act  in  such  office  as  if  she  were  Sifeme  sole  for  pm-poses 

of  action,  transfer  of  stock,  &c.,  without  any  consent  on  the  part 

Extent  of        of  her  husband.     These  sections  would  seem  to  apply  to  any 

Married  married  woman  whether  married  before  or  after  the  eommence- 

ProTeTt  '^Act   ^^nt  of  the  Act.     It  has  therefore  become  unnecessary,  with 

respect  to  cases  falling  within  the  above  Act,  to  consider  the 

question  as  to  the  consent  of  the  husband,  as  the  wife  as  such 

(?')  Pigot  and    Oascoi'gne's    Case,  Toller,  31. 

cited  Brownl.  46 ;  Foxtvist  v.  Tre-  {t)  5  Co.  29,  h. 

maine,  1  Mod.  47,  by  Twysden,  J.  («)  See  post,  Pt.  I.  Bk.  v.  Ch.  in. 

See    further,    2^(^si>   Ft-    i-    ^k.    v.  §  in.  p.  392. 

Ch.   III.   §   III.   p.    386,   as  to   in-  {x)  See  sect.  24.     Since  this  Act 

fant  executors  and  administration  it  is  not  necessary  that  the  husband 

durante    minoritatc.       See    also    2  should  join  in  the   administration 

Williams' Notes  to  Saunders,  637.  bond:    Li   the    goods    of  Ayres,    8 

(s)  Wentw.  Off.  Ex.  c.  18,  p.  392 ;  P.  D.  168. 
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executrix  or  administratrix  now  acts  independently  of  him  in  all 

respects  as  if  she  were  a/cDie  sole,  except  that  in  order  to  convey 

the  legal  estate  in  real  or  chattel  real  property,  the  husband  must 

still  concur  in  the  conveyance  by  the  married  woman  executrix 

or  administratrix  and  the  deed  must  be  acknowledged  [ij) . 

There  are  few  or  none,  who,  by  our  law,  are  disabled,  on  Persons 

,p,i..  n  ■,     .  ,  liin-j.  attainted  and 

account  oi  then*  crimes,  from  being  executors  :  and  thereiore  it  outlaws, 
has  always  been  holden,  that  persons  attainted  or  outlawed  may 
sue  as  executors,  because  they  sue  in  auter  droit,  and  for  the 
benefit  of  the  parties  deceased  (s) .  And  it  has  been  decided 
that  a  person  appointed  executor,  and  after  the  testator's  death 
convicted  of  felony,  is  not  thereby  disentitled  to  maintain  a  suit 
in  a  Coiu-t  of  Probate  with  a  view  of  establishing  the  validity  of 
the  Will  by  which  he  is  appointed  executor ;  for  that  his  office 
being  in  an  for  droit  was  not  forfeited  by  the  conviction  (r/).  By 
the  civil  and  canon  law,  indeed,  not  only  traitors  and  felons,  but 
heretics,  apostates,  usurers,  famous  libellers,  incestuous  bastards, 
and  many  others,  are  incapable  of  being  executors  {b) . 

The  Trustee  Act,  1893,  s.  48,  provides  that  "  property  vested 
in  any  person  on  any  trust  or  by  way  of  mortgage  shall  not,  in 
case  of  that  person  becoming  a  convict  within  the  meaning  of 
the  Forfeiture  Act,  1870  (33  &  34  Yict.  c.  23),  vest  in  any  such 
administrator  as  may  be  appointed  under  that  Act,  but  shall 
remain  in  the  trustee  or  mortgagee,  or  survive  to  his  co-trustee 
or  descend  to  his  representative  as  if  he  had  not  become  a 
convict ;  provided  that  this  enactment  shall  not  affect  the  title 
to  the  property  so  far  as  relates  to  any  beneficial  interest  therein 

{y)  See  post,  Y>-p.  692  and  132(4  seq.  wHcli  all  tlie  personal  estate  was 
(z)  Wentw.  Off.  Ex.  36,  Hth  bequeathed  to  him,  subject  to  pay- 
edit.  ;  Godolpb.  Pt.  2,  c.  6,  s.  1 ;  ment  of  the  debts,  &c.,  and  one  of 
Vin.  Abr.  tit.  Outlawiy,  n.  a.  pi.  2.  the  bills  -which  he  sought  to  tax 
So  a  villein  was  capable  of  being  an  related  to  business  done  for  himself 
executor:  Swinb.  Pt.  5,  s.  1,  pi.  3;  and  the  testatrix  jointly,  and  the 
Off.  Ex.  36,  14th  edit. ;  and  the  other  to  business  done  for  the 
lord  could  not  seize  those  goods  testatrix  alone  :  Be  Marnier,  6  Q.  B. 
which  he  had  to   the  use  of   the  867. 

deceased;    and    he  might   sue  his  (o)  Sindhurst  y.  Tonilin,  2  Sw.  & 

lord  for  a  debt  due  to  the  testator  :  Tr.  143.     Nor  will  the  Court  pass 

Lit.  B.  2,  c.  11,  s.  192.     But  it  was  over  an  executor  by  reason  of  his 

held  that  an  outlaw  could  not  move  bad  character  only :  In  the  goods  of 

to   have   an  attorney's  bill  taxed,  Samson,  L.  E.  3  P.  &  D.  48. 

where  he  (the  outlaw)  was  adminis-  (i)  Swinb.  Pt.  5,  ss.  2,  3,  4,  7,  9, 

trator,  with  the  Will  annexed,  by  10;  Godolph.  Pt.  2,  p.  6. 

W.E. VOL.  I.  M 
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Persons  in 
mean  or  insol 
vent  circum- 
stances : 


bankrupt : 


"when  the 
Court  of 
Chancery  con- 
trolled insol- 
vent executors 


of  any  sucli  trustee  or  mortgagee."  Under  sect.  50,  the  ex- 
pression "  trust  "  includes  "  the  duties  incident  to  the  office  of 
personal  representative  of  a  deceased  person."  Sect.  25  (1) 
of  the  same  Act  enahles  the  Coui't  to  make  an  order  for  the 
appointment  of  a  new  trustee  in  substitution  for  a  trustee  who 
is  convicted  of  felony,  or  is  a  bankrupt ;  but  by  sub-sect.  3 
"  nothing  in  this  section  shall  give  power  to  appoint  an  executor 
or  administrator." 

The  Court  cannot  refuse  to  grant  the  probate  of  a  Will  to  a 
person  appointed  executor,  on  account  of  his  poverty  or  insol- 
vency. Therefore,  where,  to  a  mandamus  to  the  judge  of  the 
Prerogative  Court,  to  grant  the  probate  of  a  "Will  to  a  person 
named  executor  therein,  the  Ordinary  returned  that  he  was  an 
absconding  person,  and  insolvent,  and  that  he  refused  to  give 
caution  to  pay  legacies  bequeathed  to  some  of  the  testator's 
infant  relations  ;  a  peremptory  mandamus  was  granted  ;  for  the 
Ordinary  has  no  authority  to  interpose  and  demand  caution  of 
the  executor  when  the  testator  himself  required  none  {c). 

So  where,  after  probate  of  the  Will,  the  executor  became 
banki'upt,  and  a  suit  was  commenced  in  the  Ecclesiastical  Court 
to  revoke  the  probate,  and  grant  administration  to  another ;  the 
Court  of  Queen's  Bench  granted  a  prohibition  {d). 

The  consequence  of  these  decisions  was,  that  the  Coiu-t  of 
Chancery  was  forced  to  assume  a  new  jurisdiction  {e)  :  and 
that  Court  restrained  an  insolvent  or  bankrupt  executor,  and 


(c)  Rex  v.  Sir  Richard  Raines,  1 
Lord  Eaym.  361;  S.  0.,  1  Salk. 
299;  3  Salk.  162;  1  Stra.  672; 
Carth.  457;  Holt,  310;  Hathorn- 
tliwaite  V.  Russell,  2  Atk.  127 ; 
S.  C,  Barnard.  Clian.  C.  334.  See 
also  3  P.  Wms.  336,  note  to  SJan- 
nincj  v.  Style. 

(d)  Hills  V.  Mills,  1  Show.  293. 
See  also  In  re  WHley,  W.  N.  1890, 
1891,  in  wb.ich  case  Cotton,  L.  J., 
intimated  an  inclination  of  oiDuiion 
that  the  case  of  Re  Moore,  21  CD. 
778  (a  case  appointing  a  person,  in 
the  place  of  an  executor,  to  perform 
the  duties  incident  to  the  office  of 
an  executor),  went  too  far,  and  that 
the  Court  could  not  under  the 
Trustee  Act,   1850,  appoint  a  per- 


son to  discharge  duties  which  be- 
longed only  to  the  office  of  execu- 
tor, and  not  to  that  of  trustee.  And 
see  further.  Trustee  Act,  1893,  s.  25 
(3).  But  under  sect.  1,  sub-sect.  2, 
of  the  Judicial  Trustees  Act,  1896, 
the  administration  of  the  property 
of  a  deceased  person  is  a  "  trust," 
and  the  executor  is  a  "  trustee,"  so 
that  under  sub-sect.  1  the  Court  can, 
in  a  j)roper  case,  remove  the  ex- 
ecutor and  appoint  a  judicial  trus- 
tee in  his  place,  to  whom,  under 
sub-sect.  4,  it  can  give  directions 
as  to  the  administration  of  the 
trust:  Re  Ratcliff,  [1898]  2  Ch. 
352. 

(e)  By  Lord  Mansfield,  in  Rex  y. 
Simi^son,  1  W.  Black.  458, 
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appointed  a  receiver  (/)  :  and  if  it  was  necessary  to  bring  actions  by  the  ap- 
at  law  to  recover  part  of  tlie  effects,  since  that  must  be  in  the  receivers : 
name  of  the  executor,  the  Court  compelled  him  to  allow  his 
name  to  be  used  {cj) . 

But  if  a  person,  laioirn  by  the  testator  to  be  a  bankrupt  or 
insolvent,  be  appointed  an  executor  by  him,  such  person  cannot, 
on  the  ground  of  insolvency  alone,  be  controlled  by  the  appoint- 
ment of  a  receiver  (A) .  It  is  not,  however,  to  be  inferred  from 
the  circumstance  of  the  Will  having  been  made  some  time  before 
the  commission,  and  not  altered  afterwards,  that  the  testator  had 
a  deliberate  intention  to  entrust  the  management  of  his  estate  to 
an  insolvent  executor  (/) .  It  must  be  observed,  finally,  that  the 
Court  will  certainly  not  grant  a  receiver  upon  the  single  ground 
that  the  executor  is  in  mean  circumstances  {k). 

The  general  principle  upon  which  the  Court  will  restrain 
executors  and  administrators  by  the  appointment  of  receivers 
will  be  pointed  out  hereafter  (/). 

By  sect.  73  of  the  Com-t  of  Probate  Act,  1857  (20  &  21  Yict.  Appointment 
c.  77) ,  where  a  person  has  died  leaving  a  Will  affecting  personal  trator  under 
estate,  and  at  the  time  of  the  death  of  such  person  the  executor  '^ ^.^^  Y^^*" 

'  _  ...  c.  (7,  s.  73. 

shall  be  resident  out  of  the  United  Kingdom,  and  it  shall  appear 

to  the  Com't  necessary  or  convenient  by  reason  of  the  insolvency 

of  the  estate  or  other  special  circumstances,  the   Court  may 

(/)  The  Court  will  restrain  the  9  P.  D.  242.     As  to  the  disability 

bankrupt   executor,   but  will    not  in  former  times  of  persons  excom- 

appoint  a  receiver  where  there  is  municated,  Eoman  Catholics,  per- 

another    executor  willing  to   act:  sons  denying  the  Trinity,  &c.,  and 

Bowen  v.    PhiUips,    [1897]    1    Ch.  persons  not   qualifying  for   office, 

174.  see  the  earlier  Editions  of  this  Work, 

(,7)  Utterson  v.  Mair,  2  Ves.  jun.  Pt.  I.  Bk.  ill.  Ch.  i. 

95  ;  Scott  v.  BecJier,  4  Price,   346.  ^7^)    GJaddon  v.    Stoneman,    21st 

In  like  manner  it  restrained  the  March,  1808,  cora??;.  Lord  Eldon,  C, 

assignees  of   a   bankrupt  executor  reported  in  a  note  to  1  Madd.  143  ; 

from  paying  over  the  fund  to  him,  LamjJey   v.    Haiclce,   o   Madd.    46  ; 

and  this  upon  petition  in  the  bank-  Stainton  v.  The  Carron   Company, 

nij^tcy,  from  the  peculiar  authority  jg  Beav.  146,  161. 

it  had  over  them:  Ihid.     Possibly  ^.^  ^^^^^^^^  ^._    ^„„,^.^^  5  ^^^^^^_ 

now,  however,  since  the  fusion  by  .„ 

the  Judicature  Act  of  all  the  Courts  ,  ,    „    ,       ,,       .,  „       „    „ 

.   ,  J.!,       -T)    1    J.      -r.-  •  •  U^)  Hathornthivaite  v.  Eusseli,   2 

into    one,     the    Probate    Division  ^  '     ^        „   ^     -r^  -,    ^, 


Atk.  126;    B.C.,  Barnard.  Chanc. 
Cas.  334 ;  Anon.,  12  Ves.  4  ;  Howard 


would  refuse  to   grant  probate  in 

any  case  where  Equity  would  re-  ,  .^   ,,   ^  ,^ 

.     ■     ..  .      r-f       -u  4.  V.  Papera,  1  Madd.  142. 

strain  the  executor  (11  probate  were  ■' 

granted  to  him)  and  appoint  a  re-  (0  ^ost,   Pt.   V.   Bk.  11.  Ch.  11 

ceiver,     See  Tn  fJip  goods  of  Gu^in,      P-  I'-'l"*- 

m2 
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appoint  some  other  person  to  bo  administrator  upon  his  giving 
such  security  (if  any)  as  the  Coiu't  sliall  direct,  and  every  such 
administration  may  be  limited  as  the  Court  shall  think  fit. 
Xon  compotes.  By  oiu'  law,  as  well  as  by  the  civil  law,  idiots  and  lunatics  are 
incapable  of  being  executors  or  administrators ;  for  these  dis- 
abilities render  them  not  only  incapable  of  executing  the  trust 
reposed  in  them,  but  also  by  their  insanity  and  want  of  under- 
standing they  are  incapable  of  determining  whether  they  will 
take  upon  them  the  execution  of  the  trust  or  not  {m) . 

Therefore  it  has  been  agreed,  that  if  an  executor  become  non 
co/i/pos,  the  Court  may,  on  account  of  this  natural  disability, 
commit  administration  to  another  (n). 

(m)  Godolph.  Pt.   2,  c.  6,  s.  2;  ^''^  ^^'^^'   ^'   ^^'"''   ^   ^^^^-   ''^^' 

Bac.  Abr.  Exors.  (A.)  5 ;  2  Robert.      ^'"'''  ^-  ^y^'''  ^  ^°^^^"*-  ^^S,  134. 
JJJ3   J 2^  See  post,  Pt.  i.  Bk.  v.  Ch.  iii.  §  vi. 

p.  410. 
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CHAPTER  THE  SECOND. 

OF  THE  APPOINTMENT  OF  EXECUTORS BY  WHAT  WORDS 

EXECUTORS  MAY  BE  APPOINTED. 

An  Executor  can  derive  liis  office  from  a  testamentary  ap- 
pointment only  [a). 

His  appointment  may  eitlier  be  express,  or  constructive ;  in  Executor 
which  case  he  is  usually  called  executor  according  to  the  tenor ;  for,  t^e^^enof -^^ 
although  no  executor  be  expressly  nominated  in  the  Will  by  the 
word  executor,  yet,  if  by  any  word  or  circumlocution  the  testator 
recommend,  or  commit  to  one  or  more  the  charge  and  office,  or 
the  rights  which  appertain  to  an  executor,  it  amounts  to  as  much 
as  the  ordaining  or  constituting  him  or  them  to  be  executors  {li). 

As  if  he  declare  by  his  Will  that  A.  B.  shall  have  his  goods  by  words 
after  his  death  to  "  pay  his  debts,  and  otherwise  to  dispose  at  his  the'offife  or 
pleasure,"  or  to  that  effect,  by  this  A.  B.  is  made  executor  (c).  rights  of  an 

cxGcutor  ' 

So  if  the  testator  say,  "  I  commit  all  my  goods  to  the  adminis- 
tration of  A.  B."  (r/),  or,  to  "the  disposition  of  A.  B,"  {c)  ;  in 
this  case  he  is  made  executor.  And  where  certain  persons  were 
directed  by  the  Will  to  pay  debts,  funeral  charges,  and  the 

(a)  A  Will  (says  the  author  of  said  on  his  death-bed  to  his  wife 

the  Office  of  Executor,  p.  3,  14th  that  bIiq  should  2^(iy  uJl  and  take  all, 

edit.)  is  the  only  bed   where    an  by  this  she  was  executrix  :  BrigM- 

executor  can  be  begotten  or  con-  man  v.  Keighley,  Cro.  Eliz.  43. 

ceived.     According  to  the  old  doc-  ,,  x  /-,,,,     -r^,     „ 

,  .                         ,             n       i.    V  id)  Godolph.  Pt.  2,   c.  0,  s.  3; 

trine,   an  executor   could  not    be  ^   '^                   ,   ►,„ 

.,              •  i   1    •              J-  -1  Bro.  Executors,  pi.  73. 

primarily   appointed  in   a   codicil.  ^ 

See  ante,  p.  162,  n.  {d).  (e)  Pemlerton  v.  Cony,  Cro.  EHz, 

{h)  Swinb.   Pt.    4,    s.   4,   pi.    3;  164;  Godolph.  Pt.  2,  c.  5,  s.  3.    So 

Godolph.  Pt.  2,  c.  5,  s.  2 ;  Wentw.  if  he  says,  "  I  wiU  that  A.  B.  shall 

Off.  Ex.  20,  14th  edit. ;  In  the  goods  dispose  of  my  goods  which  are  in 

of  Manly,  3  Sw.  &  Tr.  56.  his  custody,"  he  is  thereby  made 

(c)  Ihid. ;    Henfrey    v.    Henfrey,  executor  of  those  parcels  or  goods  : 

4  Moore,  P.  C.  C.  33.     So  where  one  Ihid. 
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expenses  of  proving  the  Will,  they  were  held  to  be  clearly 
executors  according  to  the  tenor  (./').  So  where  the  testator  in 
a  codicil  said,  "  I  appoint  my  nephew  ni}^  residuary  legatee,  to 
discharge  all  lawful  demands  against  my  Will,"  the  nephew  was 
admitted  executor  {g).  So  if  the  testator  say,  "  I  make  A.  B. 
lord  of  all  my  goods  "  (A),  or  "I  make  my  wife  lady  of  all  my 
goods  "  (/),  or  "  I  leave  all  my  goods  to  A.  B."  (/.•),  or  "  I  leave 
A.  B.  legatary  of  all  my  goods"  (/),  or  "I  leave  the  residue  of 
all  my  goods  to  A.  B."  (;;?),  it  will  amount  to  the  appointment 
of  such  persons  respectively  as  executors  according  to  the 
tenor  {)i).  And  where  by  his  Will  a  testator  said,  "  I  appoint 
A.  B.  and  C.  D.,"  but  did  not  state  in  what  capacity  ho 
appointed  them :  and  also  bequeathed  legacies  to  "  each  of  my 
executors,"  and  gave  to  his  "said  executors"  the  residue  of  his 
property,  with  certain  directions  as  to  it,  the  Court  held  that  by 
the  words  of  the  Will  A.  B.  and  C.  D.  were  appointed  execu- 
tors (o) .  Again,  where  a  testator  did  not  specifically  appoint 
any  executor,  but  nominated  four  persons  to  act  as  his  trustees, 
and  bequeathed  to  them  his  residuary  estate,  with  power  to 
receive  any  sums  due  to  the  residue,  and  to  give  a  discharge  for 
the  same,  and  in  the  Will  gave  directions  to  his  "  executors," 
using  the  terms  "  trustees  "  and  "  executors  "  indifferently,  as 


(/)  In  the  goods  of  Fry,  1  Hagg. 
80.  See  also  In  the  goods  of  Ahnos- 
711  no,  1  Sw.  &  Tr.  508  ;  In  the  goods 
of  Collett,  Dea.  &  Sw.  274 ;  In  the 
goods  of  Baylis,  L.  E.  1  P.  &  D. 
21 ;  In  the  goods  of  Adamson,  L.  E. 

3  P.  &  D.  253 ;  In  the  goods  of  Bell, 

4  P.  D.  85 ;  In  the  goods  of  Lush, 
13  P.  D.  20. 

((/)  Grant  v.  Leslie,  3  Phillim. 
116. 

(/;)  Godolph.  Pt.  2,  c.  5,  s.  3; 
Swinb.  Pt.  4,  s.  4,  pi.  3. 

(/)  Swinb.  Pt.  4,  s.  4,  pi.  3. 

(/.•)  Godolph.  Pt.  2,  c.  5,  s.  3 ; 
Swinb.  Pt.  4,  s.  4,  pi.  3. 

(0  Ibid. 

(m)  Ihid.  "  I  devise  all  my  per- 
sonal goods  to  my  two  daughters 
and  my  wife,  whom  I  make  execu- 
trix " ;  this  was  bolden  to  appoint 
tbem  all  three  executrices :  Fox- 
u'ith  V.  Tremaine,  Ventr.  102.     So 


where  a  Will  contained  a  clause  to 
the  effect  ' '  I  appoint  my  sister 
A.  B.  my  executrix,  only  request- 
ing that  my  nej)hews  C.  D.  and 
E.  P.  will  kindly  act  for  and  with 
this  dear  sister."  0.  D.  and  E.  E. 
were  held  to  be  executors  accord- 
ing to  the  tenor:  In  the  goods  of 
Broion,  2  P.  D.  110.  See  Poicell  v. 
Stratford,  referred  to  3  Phillim.  at 
p.  118. 

(«)  In  Androvin  v.  Poilhlanc,  3 
Atk.  301,  Lord  Hardwicke  said,  a 
person  named  "  universal  heir,"  in 
a  Will,  would  have  a  right  to  go 
to  the  Ecclesiastical  Court  for  the 
probate.  But  it  has  been  held 
otherwise  as  to  a  person  named 
universal  legatee :  In  the  goods  of 
Oliphant,  1  Sw.  &  Tr.  525 ;  In  the 
goods  of  Fryse,  [1904]  P.  301. 

(o)  Li  the  goods  of  Bradhy,  8 
P.  D.  215. 
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referring  to  the  same  persons,  it  was  held  that  the  trustees  were 
executors  according  to  the  tenor,  and  entitled  to  probate  ( p) .   It  Practice  to 
appears  that  the  practice  of  the  Prerogative  Court  was  to  grant  ministration 
administration  with  the  Will  annexed  to  the  universal  legatee  of  ^^*^  ^^}^^    , 

,  ■,  .  annexed ,  and 

a  testamentary  paper,  and  not  to  decree  probate  to  him  as  not  probate, 
executor  according  to  the  tenor.  Sii-  C.  Cresswell  adhered  to  {eo-ater^^"^^ 
this  practice  (q).  In  I/i  the  goods  of  Pri/sc  (r),  a  universal 
legatee  and  devisee  of  a  testamentary  paper  in  which  no  executor 
was  named  applied  for  a  grant  of  probate  as  executor  according 
to  the  tenor,  and  it  was  held  by  Sir  F.  H.  Jeune,  P.,  whose 
decision  was  affirmed  by  the  Court  of  Appeal,  that  the  applicant 
was  entitled  to  administration  with  the  Will  annexed,  but  not  to 
probate,  and  that  the  practice  of  the  Probate  Court  hitherto 
prevailing  in  this  respect  had  not  been  altered  by  the  Land 
Transfer  Act,  1897.  The  President  of  the  Probate  Division 
informed  the  Court  of  Appeal  that  the  practice  was  still  that 
which  had  been  in  force  for  so  very  many  years,  and  that  to 
alter  the  practice  would  make  considerable  trouble  and  confusion 
in  the  office. 

Where  the  testator  gave  divers  legacies,  and  then  appointed  Other 
that,  his  debts  and   legacies  being  paid,  his  wife  should  have  oTexecutors 
the  residue  of  his  goods,  so  that  she  put  in  security  for  the  according  to 
performance  of  his  Will,  this  was  held  by  three  common  law 
judges  to  make  her  executrix  (s).     Again,  where  the  Will  said 
nothing  of  the  testator's  debts,  but  contained  only  devises  of 
real  and  personal  legacies,  to  be  paid  within  two  months  after 
his  death,  and  concluded,  without  any  bequest  of  the  residue  or 
express  appointment  of  executors,  in  these  words,  "I  appoint 
A.  B.,  C.  D.,  and  E,  F.,  to  receive  and  pay  the  contents  above 
mentioned ;  "  Sir  G.  Lee  held  that  the  persons  so  named  were 
executors  according  to  the  tenor ;  for  they  could  not  receive  and 
pay  the  legacies  without  collecting  in  the  effects ;  and  no  one 
can  assent  to  a  legacy  but  he  that  has  the  management  of  the 
estate,  because  legacies  cannot  be  paid  till  after  the  debts,  and 

{p)  In    the    goods   of  Leveii,    15  (s)  Wentw.  Off.  Ex:  p.  20,  14tli 

P.  D.  22  ;  In  the  goods  of  Wilkinson,  edit.     But  if  the  testator  bequeath 

[1892]   P.    227;    In    the    goods    of  the  residue  of  his  goods  the  debts 

Bussell,  ib.  380.  discharged,  in  this  case,  according 

r  s   T     J7  7      J'   m-  1      ^    1       to  Swinburne,  the  universal  le^-a- 

(q)  In   the  goods  of    Oliphant,    1  .  ° 

o      i-rn-o-         1  j:         OI71        tary  doth  still  remain  legatary,  and 

Sw.  &Tr.  o2o;  andseepof:;?,  pp.  371,       .     ^         .      ,.    ,  &       j»      ^ 

o^Q  IS  to  receive  his  legacy  at  the  hands 

of  the  executor  or  administrator : 

(r)  [1904]  P.  301.  SNYinb.  Pt.  4,  s.  4,  pi.  7. 
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Where  per- 
sons have 
been  lield  not 
to  be  execu- 
tors aucordinj. 
to  the  tenor : 


Executor  may 
be  appointed 
by  necessary 
implication. 


he  only  who  has  the  management  of  the  estate  knows  whether 
the  assets  are  sufficient  {t). 

Lut  where  a  testator,  being  entitled  to  many  shares  in  the 
Sun  Fire  Office,  and  in  the  mines  of  Scotkmd,  and  a  lease 
for  years  of  a  eoal-meter's  place,  gave  tlie  same,  hy  a  Will 
containing  no  appointment  of  an  executor,  to  trustees  in  trust 
for  his  daughter,  and  after  several  contingencies  gave  the 
remainder  thereof  to  his  son,  and  if  he  should  die  in  his 
minority  without  issue,  gave  the  remainder  thereof  to  the 
trustees  for  their  own  use,  and  gave  all  the  residue  of  his 
estate  to  the  said  trustees,  to  pay  one  moiety  to  his  daughter, 
and  the  other  moiety  to  his  son  ;  Sir  G.  Lee  held  that  there 
were  no  words  in  this  Will  that  made  the  trustees  executors ; 
inasmuch  as  they  had  only  power  to  pay  what  was  vested  in 
them  as  trustees  to  the  particular  persons  for  whose  use  they 
held  it,  but  had  not  a  general  power  to  receive  and  pay 
what  was  due  to  and  from  the  estate,  which  is  the  office  of 
an  executor  {ii).  So  where  the  whole  personal  estate  was  left 
to  a  trustee  on  trust  for  a  specific  purpose,  and  no  executor 
was  named  in  the  Will,  it  was  held  by  Sir  C.  Cresswell  that 
such  trustee  was  not  entitled  to  probate  as  executor  according 
to  the  tenor  (.r) . 

Unless  the  Court  can  gather  from  the  words  of  the  Will  that 
a  person  named  trustee  therein  is  required  to  pay  the  debts  of 
the  deceased,  and  generally  to  administer  his  estate,  it  will  not 
grant  probate  to  him  as  executor  according  to  the  tenor 
thereof  (y).  A  direction  in  a  Will  to  a  person  to  pay  the 
testator's  debts  or  funeral  expenses  out  of  a  particular  fund  and 
not  out  of  the  general  estate,  does  not  constitute  such  person 
executor  according  to  the  tenor  (s). 

An  executor  may  be  appointed  by  necessary  implication: 
as  where  the  testator  says,  "  I  will  that  A.  B.  be  my  executor, 
if  C.  D.  will  not ; "  in  this   case   C.    D.   may   be   admitted. 


{t)  Pickering  v.  Towers,  2  Cas. 
temp.  Lee,  401. 

{it)  Boddicott  V.  DaheU,  2  Cas. 
temp.  Lee,  294.  See  also  Fawkener 
V.  Jordan,  ih.  327  ;  and  Moss  v. 
Bardwell,  3  Sw.  &  Tr.  187,  as  to 
tlie  distinction  between  the  offices 
of  trustee  and  executor. 

{x)  In  the  goods  of  Jones,  2  Sw. 
&  Tr.  155. 


{y)  In  the  goods  of  Punchard, 
L.  E.  2  P.  »fe  D.  369  ;  In  the  goods 
ofLoiurtj,  L.  E.  3  P.  &  D.  157;  In 
the  goods  of  Baylis,  L.  E.  1  P.  &  D. 
21 ;  In  the  goods  of  Stewart,  L.  E. 
3  P.  &  D.  244. 

(z)  In  the  goods  of  Davis,  3  Ciu't. 
748  ;  In  the  goods  of  Toomy,  3  Sw. 
&  Tr.  562  ;  In  the  goods  of  Fraser, 
L.  E.  2  P.  &  D.  183. 
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if  lie  please,  into  tlie  executorsliip  (r/) .     So  where  the  testator 

gave  a  legacy  to  A,  B.  and  several  legacies  to  other  persons, 

among  the  rest,  to  his  daughter-in-law,   C.  D.  :  immediately 

after  which  legacies  followed  these  words ;    "  but  should  the 

within-named    C.    D.    he    not    living,    I    do    constitute    and 

appoint  A.  B.  my  whole  and  sole  executrix  of  this  my  last 

Will  and  Testament,  and  give  her  the  residue ;  "  probate  was 

decreed   to  C.   D.,  as  executrix  by  implication,  according  to 

the  tenor  of  the  Will  (^).     Or  if  the  testator  supposing  his 

child,   his   brother,   or  his   kinsman   to   be   dead,    say   in   his 

Will,  "  Forasmuch  as  my  child,  my  brother,  &c.,  is  dead,  I 

make  A.  B.  my  executor,"  in  this  case,  if  the  person  whom 

the   testator   thought  dead  be  alive,  he  shall  be  executor  [c]. 

So  where  a  man  made  his  last  Will,  and  did  will  thereby, 

that   none   should   have   any   dealings   with   his   goods   until 

his  son  came  to  the  age  of    eighteen   years,  except  J.  S.,  by 

this  J.  S.  was  held  to  be  made  executor  during  the  minority 

of  his  son  (f/). 

There  is  a  great  distinction  between  the  office  of  coadjutor,  What  words 

or   overseer,  and   that    of   executor.     The  coadjutor,  or  over-  coadjutor  or 

seer,  has  no  power   to    administer    or    intermeddle    otherwise  overseer: 

than   to   counsel,  persuade,  and   advise ;    and  if   that    fail    to  between  his 

remedy  negligence   or   miscarrying   in  the  executors,  he   may  °?''*^  ^^'J  ^^^^^ 
J         o    ^  J      xi  J  •^01  executor. 

complain  to  the  Court,  and   his   charges   in  so    doing    ought 
to   be   allowed   out    of   the   testator's   estate  ie) .     It  is   there- 

(fl)  Godolph.  Pt.  2,  c.  5,  s.  3 ;  not  be  instituted,  nor  the  office  of 
Swinb.  Pt.  4,  s.  4,  pi.  6.  If  the  executor  inferred,  only  by  conjee- 
testator  makes  A.  B.  or  C.  D.  bis  turals."  Where  a  testatrix  exe- 
executors,  in  this  case  they  shall  cuted  a  Will  containing  these 
both  be  executors,  for  "or"  shall  words:  "I  leave  the  sum  of  one 
be  construed,  "and":  Godolph.  sovereign  each  to  the  executor  and 
Pt.  2,  c.  5,  s.  3,  c.  3,  s.  1.  witness  of  my  Will  for  their  trouble 

(6)  Naylor    v.   Stainsby,   2   Cas.  to   see  that  everything    is    justly 

temp.  Lee,  54.  divided,"  but  not  naming  any  ex- 

(c)  Godolph.    Pt.   2,  c.  5,   s.   3 ;  ecutor,  and  beneath  the  signature 

Swinb.  Pt.  4,  s.  4,  pi.  6.  of    the  testatrix,,  and  opposite  the 

{d)  liriyhtman  v.  Keighley,  Cro.  names  of  the  attesting  witnesses 
Eliz.  43.  However,  in  Godoljihin,  were  the  words  "  executors  and 
Pt.  3,  c.  3,  s.  5,  it  is  laid  down  witnesses,"  the  Court  held  that 
that  if  the  testator  say,  "If  my  there  was  no  appointment  of  ex- 
son,  A.  B.,  marry  with  C.  D.,  let  ecutors.  In  the  goods  of  Woods, 
him  not  be  my  executor,"  or  "  one  L.  E.  1  P.  &  D.  556. 
of  my  '  executors,'  "  this  would  not  (e)  Wentw.  Off.  Ex.  2,  14th  edit, 
hold ;  because  an    ' '  executor  may  Sir  Thomas  Eidley  takes  occasion 
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Au  executor 
by  the  tenoi* 
may  be 
admitted  to 
probate 
jointly  with 
an  executor 
expressly 
nominated. 


fore  material  to  inquire  wliat  words  iii  a  Will  amount  only 
to  an  appointment  as  coadjutor,  or  overseer.  If  A.  be 
made  an  executor,  and  B.  a  coadjutor,  without  more,  lie  is 
not  by  this  made  a  joint  executor  with  A.  (/).  But  if  A.  be 
made  executor,  and  the  testator  after,  in  his  Will,  expresscth 
that  B.  shall  administer  also  with  him,  and  in  aid  of  him, 
here  B.  is  an  executor  as  well  as  A.,  and  may  prove  the  Will 
alone  as  executor,  if  A.  refuse  (r/) .  Where  an  infant  was  made 
an  executor,  and  A.  and  B.  overseers,  with  this  condition,  that 
they  shoidd  have  the  rule  and  disposition  of  his  goods,  and 
payment  and  receipt  of  debts  unto  the  full  age  of  the  infant, 
by  this  they  were  held  to  be  executors  in  the  meantime  (/<). 

Although  when  there  is  an  express  appointment  of  au 
executor,  it  is  less  probable  that  there  should  be  an  indirect 
appointment  to  the  same  office,  yet  there  is  no  objection 
either  in  principle  or  practice,  to  admit  an  executor  accord- 
ing to  the  tenor  to  probate,  jointly  with  an  executor  expressly 
nominated.  Thus  in  Powell  v.  Strafford  (i),  the  testator's 
wife  was  expressly  named  as  executrix ;  and  Lord  H.  was 
to  assist  her,  but  he  was  not  called  executor;  the  Com-t  said 
he  might  be  so  according  to  the  tenor.  So  in  another 
case  (/»•),  the  deceased  left  a  Will  and  four  codicils;  and  in 
the  Will  named  certain  persons  executors,  and  his  nephew 
residuary  legatee :  in  the  last  codicil,  dated  at  a  time 
when  his  nephew  was  on  the  point  of  attaining  twenty- 
one  years,  the  words  were,  "  I  appoint  my  nephew  my 
residuary  legatee  to  discharge  all  lawful  demands  against 
my  Will  and  codicils  signed  of  different  dates :  "  It  was  held 
that  the  nephew  should  be  joined  in  the  probate.     And  in  a 


to  wisli  that  overseers  miglit  be 
made  of  more  use ;  although,  he 
says,  they  be  looked  upon  only  as 
candle-holders ;  having  no  power 
to  do  anything  but  hold  the  candle, 
while  the  executors  tell  the  de- 
ceased's money  :  Eidley,  Pt.  4,  c.  2  ; 
4  Burn,  E.  Law,  126,  8th  edit. 

(/)  Bro.  Executors,  pi.  73; 
Wentw.  Off.  Ex.  21,  14th  edit.; 
Godolph.  Pt.  2,  c.  2,  s.  4.  The 
words  in  the  year-book,  21  Hen.  VI. 
6,  are,  "  I  will  that  A.  and  B.  shall 
be  my  executors,  and  also  that  I. 
and  K.  be  coadjutors  of  the  same 


A.  and  B.  to  distribute  my  goods." 

(</)  Bro.  Executors,  pi.  73 ; 
Wentw.  Off.  Ex.  21,  14th  edit. 
Where  a  testator  willed  that  A.  and 

B.  should  be  his  executors,  and  that 
I.  and  K.  should  be  the  executors 
of  A.  and  B.  to  dispose  of  his  goods, 
they  are  all  executors :  Dyer,  4, 
pi.  10,  in  marg. 

(70  Wentw.  Off.  Ex.  21,  14th  ed. 

((■)  3  Phillim.  118;  In  the  goods 
o/Broivn,  2  P.  D.  110. 

(A-)  Grant  v.  Leslie,  3  Phillim. 
116. 
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subsequent  case,  wLere  an  executor  was  expressly  nominated 
for  general  purposes,  another  person  was  held  to  be  executor, 
according  to  the  tenor,  for  limited  purposes  (/). 

Again,  in  a  case  where  a  person  had  been  expressly  appointed  A  general  ap- 
exeeutor  for  a  limited  purpose  in  a  Will,  it  was  held,  that  he  implication  ^ 
was  appointed   general  executor  by  a   codicil,  by  implication  ^^^^\  ^^ 
merely,  without  express  words  (^^^).  limited  one. 

In  another  case,  where  a  person  by  his  Will  directed  that  the  Appointee  of 
legatees  should  appoint  two  persons  to  execute  his  testamentary  ^^^  ^^^' 
bequests,  probate  was  granted  in  the  Prerogative  Court  to  the 
nominees  as  executors ;  and  on  that  occasion  the  Deputy  Registrar 
informed  the  Court  that,  in  practice,  instances  had  frequently 
occurred  of  granting  probates  to  persons  nominated  by  those 
authorized  by  the  testator  so  to  nominate  (^;).  And  it  has  been 
held,  that  the  Wills  Act  does  not  preclude  this  practice  (o). 

An  executor  may  be  appointed  solely,  or  in  conjunction  with  Several  exe- 
others  :  but  in  the  latter  case  they  are  all  considered  in  law  in  ^^  ^^^ ' 
the  light  of  an  individual  person  (7?) .     Likewise  a  testator  may  and  in  several 
appoint  several  persons  as  executors  in  several  degrees :  as  where    ®8'^^'*^^- 
he  makes  his  wife  executrix,  but  if  she  will  not  or  cannot  be 
executrix,  then  he  makes  his  son  executor ;  and  if  his  son  will 
not  or  cannot  be  executor,  then  he  makes  his  brother,  and  so 
on  ((/).     In  which  case  the  wife  is  said  to  be  instituted  executor  Substituted 
in  the  first  degree,  B.  is  said  to  be  substituted  in  the  second  executors. 
degree,  0.  to  be  substituted  in  the  third  degree,  and  so  on  (r). 

(0  Lijnch   V.    BeUeiv,    3  Phillim.  (q)  Swinb.    Pt.   4,   s.    19,  pi.    1 ; 

424.  Godolph.  Pt.  2,  c.  4,  s.  ] .     So  where 

{m)  In  the  goods  of  Aird,  I  Hagg.  a   testator  appointed  Lis   son   sole 

336.  executor,  but  in  the  event  of  his 

{ti)  In    the  goods   of  Cringan,    1  going  abroad,  or  being  or  remain- 

Hagg.  548.      The  testator  in  this  ing  abroad   for    upwards    of    two 

case    died    in    Scotland;    and    Sir  calendar  months,  then  he  appointed 

John  Nicholl  said  he  was  informed  B.  his  executor,  and  the  son  after 

that  such  a  provision,  as  to  the  ap-  the    death    of    the    testator    went 

pointment  of  executors,  is  not  very  abroad  without  taking  probate  and 

unusual  in  that  country.     See  In  there  remained,    Sir  J.    P.    Wilde 

the  goods   of  Ryder,  2   Sw.  &   Tr.  granted  probate  to  B.,  but  reserved 

127,  where  the  person  authorized  power  to  the  son  to  prove  the  Will : 

to  nominate  had  nominated  him-  In  the  goods  of  Lane,  33  L.  J.  P.  M. 

self,   and  probate  was  granted  to  &  A.  185. 

him.  (?■)  The  substituted  executor  can- 

(o)  See  |:ios^,  p.  173,  note  (y).  not    propound    the  Will,    till    the 

{•p)  Toller,  37.     See  post,  Pt.  ill.  person  first  named    executor    has 

Bk.  I.  Ch.  II.  p.  715.  been  cited  to  accept  or  refuse  the 
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If  instituted     It  must  be  observed,  that  if  an  instituted  executor  once  accepts 

accepts  office    ^^^®  ofRcc,  and  afterwards  dies  intestate,  the  substitutes,  in  what 

and  dies  intes-  degree  soevcr,  are  all  excluded;  because  the  condition  of  law, 

stitutcsaro  all  (if  he  will  not  or  cannot  be  executor,)  was  once  accomplished  by 

excluded :        g^^.]^  acceptance  of   the  liistituted  executor  (.s) .     But  where  a 

testator  appoints  an  executor,  and  provides  that  in  case  of  It  is 

\m\cBstQBi&iov  (i(,ath,   another   should  be   substituted;    on  the   death   of  the 

expressly  pro-  Original  executor,  although  he  has  proved  the  "Will,  the  executor 

"^^  so  substituted  may  bo  admitted  to  the  office,  if  it  appear  to  have 

been  the  testator's  intention  that  the  substitution  should  take 

place  on  the  death  of  the  original  executor,  w^hether  happening 

in  the  testator's  lifetime,  or  afterwards  [t).     In  In  tlie  goods  of 

Foster  (^ii)  the  deceased  appointed  his  wife  sole  executrix,  and 

in  default  of  her  he  appointed  two  nephews  executors,  and  Lord 

Penzance  held  that  on  the  death  of  the  wife,  who  had  taken  probate, 

the  two  nephews  were  entitled  to  a  grant  of  probate  as  substituted 

executors.    His  Lordship  in  his  judgment  said  it  was  a  question 

of  construction  as  to  what  the  testator  meant  and  whether  the 

substitution  was  to  take  place  only  in  the  event  of  the  wife  not 

acting  at  all,  or  as  had  happened,  in  the  case  of  her  death  after 

taking  probate,  that  the  Court  would  not  construe  the  words  in 

office:  Smith  Y.  Crofts,  2  CasAem-p.  event  of    A.'s    absence  from    the 

Lee,   557.     But  where   a  testatrix  country    when    the    necessity    for 

appointed  her  nei^hew  Charles  her  proving  the  Will  arose  ;  A.  was  in 

executor,    "but  in   case    he   shall  England  at  the  time  of  the  testator's 

happen  at  the  time  of  my  decease  death,  but  was  absent  on  foreign 

to  be  abroad,  or  from  any  other  service  in  her  Majesty's  navy  when 

cause  incapable  of  acting  as  such  the    application    for    probate    was 

executor,  then  and  in  such  case  I  made,  and  was  likely  to  be  absent 

appoint  my  nephew  Eardley  exe-  for  some  years ;  probate  was  granted 

cutor,  to  act  only  during  such  time  to  B. 

as  the  said  Charles  shall  be  resident  ^^^  g^-^^_  p^_  4^  ^^  ^g^  pl_   l^. 

abroad,  or  otherwise   incapable  of  Q^^jolph.  Pt.  2,  c.  4,  s.  2. 
acting,"  and  the   nephew   Charles 

died  in  the  lifetime  of  the  testatrix,  (0  ^«  ^^^e    goods   of   Lightov,    1 

probate  was  granted  by  Sir  John  Hagg.  235 ;  In  the  goods  of  John- 

Dodson  to  the  nephew  Eardley,  as  «o».  1  Sw.  &  Tr.   17.     So  he  may 

e^Gcntov:  In  the  goods  of  Wilmot,  2  ^e    admitted    if    the    intention    is 

Eobert.  579 ;  In  the  goods  of  Lang-  ^^^^  ^^e  substituted  executor  shaU 

ford,  L.  E.  1  P.  &  D.  458.     In  that  be  executor,  if  the  original  exe- 

case  an  appointment  of  A.  as  exe-  cutor  cannot  or  will  not  act,  and 

cutor,  and  "  in  case  of  his  absence  ^^e    latter    dies  in    the    testator's 

on  foreign  duty,"  of  B.  as  executrix,  lifetime:  In  the  goods  of  Beits,  30 

was  held  to  be  an  appointment  of  ^-  "•  -P*  ■^'  ^  -^'  !"'• 

B.  as  substituted  executrix  in  the  {u)  L.  E.  2  P.  &  D.  304. 
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a  technical  spirit,  but  would  endeavour  rather  to  carry  out  the 
real  object  of  the  testator  ;  and  that  he  thought  it  reasonable  to 
hold  that  the  testator  intended  that  his  wife  should  administer 
as  long  as  she  could,  and  that  in  the  event  of  her  death,  either 
before  or  after  taking  probate,  he  substituted  other  persons; 
and  his  Lordship  made  the  grant  to  the  two  nephews  ac- 
cordingly. 

Where  a  testatrix  appointed  A.  and  B.  executors  of  her  last  Several exe- 
"Will,  and  "  in  case  of  the  deatli  of  either  of  them,"  empowered  po^^r  ^* 
the  survivor  to  appoint  another,  "  so  that  there  should  continue  survivor  to 
to  be  two  executors  :  "  Upon  the  death  of  A.,  B.  appointed  C.  fresh  one. 
executor  to  act  with  him  :  C.  did  not  take  j)robate  during  the 
lifetime  of  B  :  And  it  was  held  by  Sir  H.  Jenner  Fust,  that 
probate  might  pass  to  C,  and  that  he  might  appoint  another 
executor  to  act  with  him  {x) .     So  that  where  a  testator  bequeathed 
his  estate  in  trust  to  F.  and  G.,  who  were  nominated  executors, 
with  directions  conjointly  with  the  testator's  wife  to  appoint  a 
third  person  as  trustee  and  executor,  it  was  held  by  Sir  H, 
Jenner  Fust  that,  though  there  was  no  probability  of  agree- 
ment   between   F.    and   Gr.,    and   the   testator's    wife,   in   the 
choice   of    such    third    person,  the   appointment    of  executors 
was  not  thereby  void,  but   that   F.  and  Gr.  were  entitled  to 
probate,  with   a  power  reserved   for  the  third   person   when 
appointed  (y). 

Where  the  testator  in  his  Will  appointed  two  persons  his  Appointment 
executors,  and  in  a  codicil  named  his  wife  "  sole  executrix  of  ^^  a\  mTe- 
this  my  Will,"  the  Court  held  that  the  appointment  of  executors  voked  by  codi- 

•      ^1      TX7-n  1     J/N  cil  naming  a 

m  the  VYill  was  revoked  (s).  "  sole  execu- 


tor; 


{x)  In  the  goods  of  Deichnan,  3  tS;  Tr.  478.     But  a  reappointment 

Curt.  123.  in  a  subsequent  "Will  of  one  of  the 

{u)  Jackson  v.  Paulet,   2  Eobert.  executors  named  in  a  former  Will 

344.     It  was  objected  that,  under  with  a  new  co-executor  is  no  revo- 

the  Wills  Act,   i)robate  could   be  cation  of  the  appointment  of  exe- 

decreed  only  to  a  person  named  in  cutors   in  the  first  Will :    In  the 

a  duly  executed  testamentary  paper.  (joods  of  Leese,  31  L.  J.  P.  M.  &  A. 

But  the  Coui-t  said,  the  case  was  169.     Where,  however,  in  a  similar 

not  like  one  where  a  testator,  in  case,  the  word  "  sole  "  was  used  in 

his    Will,    reserves    to    himself    a  a   subsequent  Will,    the   first  ap- 

power  to   deal  hereafter  with  his  pointment  was  held  to  be  revoked : 

Will    by  writings  not    duly  exe-  In  the  goods  of  Baily,  L.  E.  1  P.  & 

cuted.     See  ante,  p.  77.  D.  628. 

(z)  In  the  goods  of  Loive,  3  Sw. 
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appointment        An  appointment  of  "  A.  as  my  executor  with  any  two  of  my 
certainty""      sons,"  was  held  bad,  as  to  the  sons,  for  uncertainty  {a). 


[a)  In  the  fjoods  of  Baylis,  2  Sw. 
&  Tr.  613.  Where  a  testator,  having 
three  sisters  living  when  he  made 
his  "Will,  appointed  "one  of  my 
sisters"  solo  executrix,  and  two  of 
the  sisters  died  in  his  lifetime. 
Sir  J.  Hannen  held  that  the  ap- 
pointment was  void  from  uncer- 
tainty :  In  the  goods  of  Dlaclivcll, 
2  P.  D.  72.  As  to  the  admission 
of  parol  evidence  to  correct  an  im- 


perfect description  of  the  executor 
contained  in  a  Will,  see  /?i  the  goods 
of  De  Itosaz,  2  P.  TTTgO  ;  In  the 
goods  of  Brake,  6  P.  D.  217  ;  In  the 
goods  of  John  Chaj^j^eU,  [1894] 
P.  9o;  and  for  a  case  of  mis- 
description of  an  executor  corrected 
by  striking  out  the  wi'ong  surname, 
see  In  the  goods  of  Cooper,  [1899] 
P.  193. 
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CHAPTER  THE  THIRD. 

IN   WHAT   WAYS    THE   APPOINTMENT   OF   EXECUTOR   MAY 
BE   QUALIFIED. 

IHE  appointment  of  an  executor  may  be  either  absolute  or  Appointment 
qualified.     It  may  be  absolute,  wlien  he  is  constituted  certainly,  °.  ^■'^'^';'^**^'' " 
immediately,   and   without   any   restriction   in   regard   to   the  qualified, 
testator's  effects,  or  limitation  in  point  of  time  {a) .     It  may  be 
qualified,  by  limitations  as  to  the  time  or  place  wherein,  or  the 
subject-matter  whereon,  the  oflUce  is  to  be  exercised:    or  the 
creation  of  the  office  may  be  conditional. 

It  may  be  qualified  by  limitations  in  point  of  time,  inasmuch  i.  Limita- 
as  the  time  may  be  limited  when  the  person  appointed  shall  of°time^-^°"^* 
begin,  or  when  he  shall  cease,  to  be  executor.      Thus  if  one  as  to  when 
appoint  a  man  to  be  his  executor  at  a  certain  time,  as  at  the  tj^^  execvitor 
expiration  of  five  years  after  his  death  [b],  or  at  an  uncertain  to  execute 
time,  as  upon  the  death  or  marriage  of  his  son  (c),  this  is  a  good       offi-e: 
appointment.     Where   the   deceased   appointed  two  executors, 
and,  in  case  of  the  death  of  either  of  them,  appointed  two  others 
to  be  executors  in  their  stead ;  on  the  death  of  the  original 
executor   who   had   alone   proved    the    Will,   the    substituted 
executors  were  admitted  to  the  office  [d).     So  if  a  man  appoints 
his  son  to  be  executor  when  he  shall  come  to  full  age(e),  such 
qualified  appointment  is  good  :  and  in  the  meantime  he  has  no 
executor.     Again,  the  testator  may  appoint  the  executor  of  A. 
to  be  his  executor  :  and  then  if  he  die  before  A.  he  has  no 

(o)  Toller,  36.  was   exhibited    from  the   original 

[h)  Swinb.    Pt.    4,    s.   17,  pi.  1 ;  executor  wbo  bad  not  proved.     See 

Wentw.  Off.  Ex.  22,  14tb  edit.  also  accord.  In  the  goods  of  Johnson, 

(c)  Swinb.  Pt.  4,  s.  17,  pi.  4.  1  Sw.  &  Tr.  17. 

((/)  In   the  goods   of   Lighton,    1  (<)  Wentw.  Off.  Ex.  22,  23,  14th 

Hagg.   225^;    A  proxy  of   consent  edit. 
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executor  till  A.  die  ( /").  So  a  man  may  make  A.  and  B.  liis 
executors,  and  appoint  tliat  A.  shall  not  intermeddle  during  the 
life  of  B.,  and  by  this  they  shall  be  executors  successively,  and 
":''  *."  when  he  j^q^  jointly  {g).  Likewise  the  testator  may  appoint  a  person  to 
be  his  executor  for  a  particular  period  of  time  only,  as  during 
five  years  next  after  his  decease  (//),  or  during  the  minority  of 
his  son,  or  the  widowhood  of  his  wife  (/) ,  or  until  the  death  or 
marriage  of  his  son  (/.•).  In  a  case  (/)  where  a  widow  Avas 
appointed  executrix  and  residuary  legatee  for  life,  with 
remainder,  as  to  the  residue,  to  the  nieces  of  the  testator,  and 
by  a  codicil  it  was  provided,  that,  in  case  she  thought  proper  to 
marry  again,  she  and  the  nieces  should  agree  on  proper  persons 
to  be  trustees,  to  whom  she  was  directed  to  assign  all  the  real 
and  personal  estate,  in  trust  for  the  uses  of  the  Will,  but  so  as 
not  to  be  liable  to  the  debts,  or  subject  to  the  power,  of  her 
second  husband,  it  was  held  that  her  executorship  expired  on 
her  second  marriage, 
in  these  cases  In  these  cases,  if  the  testator  does  not  appoint  a  person  to  act 
trator  may  be  before  the  period  limited  for  the  commencement  of  the  office  on 
appointed  till  j^\^q  q^q  hand,  or  after  the  period  limited  for  its  expiration  on 

there  be  an  .... 

executor,  or  the   other,  the   Court   may  commit   administration  to  another 

executorship  pe^son.  Until  there  be  an  executor,  or  after  the  executorship  is 

is  ended.  ended  (;;?). 
2.  Limita-  \^  Y\\.Q  manner,  the  appointment  may  be  limited  in  point  of 

tiODs  m  point  1A1'  fi« 

of  place.  place  :  as  thus,  the  testator  may  make  A.  his  executor  for  his 

goods  in  Cornwall,  B.  for  those  in  Devon,  and  C.  for  those  in 
Somerset  (»)  :  or  he  may  make  different  executors  for  his  goods 
in  different  dioceses,  or  different  provinces  (o) :  or,  which  seems 
more  rational  and  expedient,  he  may  so  divide  the  duty  when 
his  property  is  in  various  countries  {p). 

(/)    Wentw.    OS.    Ex.  22,    23,  administration  cum  testamento  an- 

Htli  edit.  ;  Godolph.    Pt.    2,  c.  2,  nexo,  and  the  person  entitled  to  it 

s.  4.  will  be  discovered  by  referring  to 

{g)    Wentw.   Off.    Ex.   31,    14th  the  rules  respecting  that  species  of 

edit. ;  Bro.  Executors,  155.  administration.     See   post,    Pt.    I. 

(70  Swinb.  Pt.  4,  s.  17,  pi.  1.    •  Bk.  v.  Ch.  iii.  §  i.  p.  370. 

(i)   Wentw.    Off.   Ex.    29,    14th  (»)  Swinb.    Pt.  4,   s.   18,  pi.    1  ; 

edit. ;  Godolph.  Pt.  2,  c.  2,  s.  3.  Godolph.  Pt.  2,  c.  2,  s.  3 ;  Wentw. 

{k)  Swinb.  Pt.  4,  s.  17,  pi.  4.  Off.  Ex.   29,  14th  edit. ;   8praU  v. 

{I)  Bond  V.  Faikney,  2  Gas.  temp.  Harris,  4  Hagg.  408,  409. 

Lee,  371.  (o)  Swinb.  Pt.  4,  s.  18,  pi.  4. 

(m)  Swinb.  Pt.  4,  s.  17,  pi.   2;  {p)  Spratt  v.  Harris,  Toller,  36; 

Plowd.  279,  281.    This  will  be  an  4  Hagg.  408,  489.    Wliere  a  testa- 
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Again,  the  power  of  an  executor  may  be  limited  as  to  the  3-  Limita- 
subject-matter  upon  which   it   is   to   be   exercised.     Thus  the  the  subject- 
testator  may  make  A.  his  executor  for  his  plate  and  household  ^^^.tter : 
stuff,  B.  for  his  sheep  and  cattle,  C.  for  his  leases  and  estates  by 
extent,  and  D.  for  his  debts  due  to  him  {q).     So  a  person  may 
be  made  executor  for  one  particular  thing  only,  as  touching  such 
a  statute  or  bond,  and  no  more  (/•) .     And  the  same  Will  may 
contain   the   appointment   of    one   executor   for   general,    and 
another  for  limited  purposes  («) . 

tor  appointed  a  man  who  was 
resident  in  Portugal,  to  be  his  exe- 
cutor "m  Portugal,"  it  was  lield 
that  the  words  "in Portugal"  were 
equivalent  to  "for  Portugal,"  and 
that  such  executor  was  not  entitled 
to  probate  in  this  country  :  Velho  v. 
Leite,  3  Sw.  &  Tr.  456.  Again, 
where  W.  made  a  Will  in  England 
in  1861,  and  appointed  B.  and  C. 
executors  thereof,  and  in  May, 
1863,  being  in  India,  he  made  a 
codicil,  and  on  the  9th  of  June 
executed  a  j)aper,  whereby  he  ap- 
pointed E.  &  F.  "  my  executors  in 
this  country : "  The  Court  held 
that  the  context  of  the  paper, 
giving  the  testator's  reasons  for  the 
appointment  of  E.  and  F.,  showed 
that  he  did  not  mean  them  to  have 
any  power  over  his  property  in 
England,  and  granted  probate  to 
B.  and  C.  without  reserving  power 
to  E.  and  F. :  In  the  goods  of  Wal- 
lich,  3  Sw.  &  Tr.  423.  If  power 
had  been  reserved  of  making  a 
similar  grant  to  them,  this,-  it 
would  seem,  would  not  affect  the 
validity  of  the  probate  :  In  the  goods 
of  Pulman,  3  Sw.  &  Tr.  269.  But 
where  a  testator  executed  two 
Wills,  one  disposing  of  jjroperty  in 
Tasmania,  and  appointing  execu- 
tors resident  in  Tasmania;  the 
other  disposing  of  property  in  Eng- 
land, and  appointing  three  execu- 
tors distinct  from  those  appointed  in 
the  other  WiU,  the  Court  granted 
W.E. — YOL,  I. 


In  Re  Parser's  Trudsit)  a  tut  under  the 

^  '        Trustee  Act, 

probate  to  issue  of  both  Wills  as 
together  containing  the  Will  of  the 
testator :  In  the  goods  of  Harris, 
L.  R.  2  P.  &  D.  83. 

{q)  Dyer,  4,  c/.  Wentw.  Off.  Ex. 
29,  14th  edit.  Godolph.  Pt.  2,  c.  3, 
pi.  2,  3. 

(r)  Wentw.  Off.  Ex.  29,  14th 
edit.  ;  Da  vies  v.  Queen'' s  Proctor,  2 
Eobert.  413.  But  when  the  testa- 
tor said,  ' '  I  make  my  wife  my  full 
and  whole  executrix  of  all  my 
cattle,  corn,  and  movable  goods," 
and  said  nothing  of  what  should  be 
done  with  the  residue  of  his  estate, 
as  leases  and  debts,  Jones  and 
Croke,  JJ.,  held  that  she  was 
sole  and  absolute  executrix  for  the 
whole  estate,  as  well  leases  and 
debt^  as  other  things  :  but  Berke- 
ley, J.,  thought  that  she  was  a 
sj^ecial  executrix  for  the  things 
named,  and  not  a  general  execu- 
trix :  Bose  V.  BartJett,  Cro.  Car. 
293.  ^\^lere  a  testator  by  his  Will 
gave  several  specific  legacies,  but 
did  not  dispose  of  the  residue  of 
his  personal  estate,  and  appointed 
his  daughter  executrix  of  all  pro- 
perty not  named  in  his  Will,  the 
Court  refused  to  grant  probate  of 
the  Will  to  the  daughter  as  execu- 
trix thereof  :  In  the  goods  of  Walce- 
ham,  L.  E.  2  P.  &  D.  395. 

(s)  Lynch  v.  BtUew,  3  Phillim. 
424.  As  to  limited  probate,  see 
post,  p.  397. 

[t)  [1894]  1  Ch.  707. 
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1S93,  a  solo  testator,  who  was  solo  survi\'iTig  trustee  of  a  "Will,  by  his  Will 
tnisicHMsuot  appointed  general  executors  and  also  separate  special  executors 
t'lititiid  to        -fQj.  ^]j0  purpose  of  executing,  in  continuation  to  himself,  the 

ap2)oint  ii  i       i  fc"  rni  1 

special  oxccu-  trusts   of  tho   "Will   of    the   original   testator.      Tlio    general 
purpose  of        executors  first  obtained  jirobate  of  the  Will  of  their  testator,  and 
actiiif,'-  as         Subsequently  further  probate  limited  to  the  trust  estates  of  the 
AViii  of  tho       original  testator  was  granted  to  one  of  the  special  executors  of 
ong-iuul  tes-     the  deccasod  trustee  for  the  purpose  only  of  executing  in  con- 
tinuation to  tho  deceased  trustee  the  trusts  of  the  Will  of  the 
original  testator,  and  it  was  hold  by  Kekewich,  J.,  that  sect.  31 
of  the  Conveyancing  and  Law  of  Property  Act,  LS.Sl   (now 
replaced  by  sect.  10  of  the  Trustee  Act,  1893),  did  not  enable  a 
sole  surviving  trustee  of  a  Will  to  appoint  by  his  Will  special 
executors  for  the  purpose  of  acting,  in  continuation  to  himself, 
as  trustees  of  the  Will  of  the  original  testator,  and  Kekewich, 
J.,  directed  the  special  executor  who  had  obtained  such  limited 
probate  to  execute  a  transfer  of  the  personal  estate  which  had 
become  vested  in  him  as  such  special  executor  to  new  trustees 
who  had  been  appointed  by  the  general  executors  under  the 
statutory  power. 
Separate  exe-       But  although  a  testator  may  appoint  separate  executors  of 
be  sued  as       distinct  parts  of  his  property,  and  may  divide  their  authority, 
one  executor,  yet  quoad  creditors,  they  are  all  to  be  considered  as  one  executor, 

and  may  be  sued  as  one  executor  [u). 
A.  The  ap-  Lastly,  the  appointment  may  be  conditional ;  and  the  con- 

may  te^con-     fl-ition  may  be  either  precedent  or  subsequent  (.r).     Thus  it  may 
ditional.  be,  that  he  give  security  to  pay  the  legacies,  and  in  general  to 

perform  the  Will  before  he  acts  as  executor  (?/) .  In  Alice 
Francis''  case  (s),  the  testator  willed,  that  if  his  wife  suffered 
J.  S.  to  enjoy  Blackacre  for  three  years,  then  she  should  be  his 

(»)   Bose   V.    BartJett,    Cro.    Car.  tors,  and  added,    "I  will  that  C. 

293.  shall  pay  my   otlier    executor   all 

(r)  Wentw.    Off.   Ex.   23,    14tli  sucli  debts  as  lie  owes  me,  before 

edit.  ;    Godolpb.  Pt.  2,  c.  2,  s.  1.  he  meddle  with  anything  of  this 

Should  the  executorship  be  deter-  my  Will,  or  take  any  advantage  of 

mined  by  a  breach  of  the  condition,  this  my  Will  for  the  discharge  of 

yet  all  acts  done  by  the  executor  the   same  debts,  for  that  I  have 

in  pursuance  of  his  office,  before  made  him  one  of  my  executors,"  it 

such  condition  broken,  are  good  :  was  held  that  C.  could  not  admi- 

Godolph.  Pt.  2,  c.  2,  s.  1.     Seeioosf,  nister,    or  be  executor,  before   he 

Pt.  I.  Bk.  VI.  Ch.  III.  p.  465.  paid  the  debts  :  Stapldon  y.  True- 

{y)  Godolph.  Pt.  2,  c.  2,   s.   1 ;  lock,  3  Leon.  2,  pi.  6. 

Wentw.    Off.    Ex.    28,    14th    edit.  (z)  Dyer,    4,    pi.  8,  in   margin  ; 

Where  A.  made  B.  and  C.  execu-  Wentw.  Off.  Ex.  28,  14th  edit. 


Cli.  iir.]       In  tvhat  ways  it  may  he  qualified.  179 

executrix ;  but  if  she  disturbed  J.  S.,  then  be  made  bis  son 
executor :  It  was  beld  in  C.  B.  by  all  the  Justices  (The  Lord 
Anderson  at  first  dment'ientc)  that  she  was  executrix  presently ; 
for  this  should  not  be  construed  a  condition  precedent,  but  as  a 
condition  to  abridge  her  power  to  be  executrix,  if  she  perform  it 
not. 

In  a  case  where  an  executor  was  appointed,  provided  he 
proved  the  Will  within  three  calendar  months  next  after  the 
death  of  the  deceased,  it  was  held,  that,  in  computing  the  time, 
the  day  of  the  death  was  to  be  excluded  {ci).  But  if  he  fails  to 
prove  the  Will  within  three  months,  his  appointment  is  void 
(at  all  events  if  there  be  substituted  executors),  though  the 
failure  were  through  the  inadvertence  -of  his  solicitor,  and 
though  he  has  acted  in  the  execution  of  the  trust  of  the 
Will(/^). 

It  is  not  thought  expedient  to  go  further  into  the  law  of 
conditional  appointments  of  executors,  which  the  reader  will 
find  fully  discussed  in  Swinburne  (<•)  and  Grodolphin  {d).  The 
parts  of  the  subjects  which  seem  necessary  to  be  introduced 
into  this  Treatise  will  be  found  subsequently,  when  conditional 
legacies  are  considered  {e). 

[a)  In   the  goods    of    Wihnot,    1  nH^e,  p.  171,  note  (2). 

Curt.  1.  (c)  Pt.  4,  ss.  5—16. 

(6)  In  the  goods  of  Day,  7  Notes  (d)  Pt.  1,  cc.  13,  14 ;  Pt.  2,  c.  2. 

of  Cas.  553.     See  also  In  the  goods  (e)  Fast,  Pt.  in.  Bk.  ill.  Ch.  11. 

of  Lane,  33  L.  J.  P.  M.  &  A.  185,  §  vi.  pp.  1003,  1027. 
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CHAPTER  THE  FOURTH. 

IN  WHAT    CASES  THE  APPOINTED    EXECUTOR   MAY   TRANSMIT 
HIS  APPOINTMENT. 

Although  tlie  executor  cannot  assign  the  executorsliip  («), 

yet  the  interest  vested  in  him  by  the  Will  of  the  deceased  may, 

generally  speaking,  be  continued  and  kept  alive  by  the  Will  of 

the  executor ;  so  that  if   there  be  a  sole  executor  of  A.,  the 

1.  Where        executor  of  such  executor  is,  to  all  intents  and  purposes,  the 
there  is  a  sole  .  '  . 

executor,  his    executor  and  representative  of  the  first  testator  {b).     But  if  the 

represents        ^^^^   executor   dies   intestate,   then    his   administrator    is    not 
the  first  g^ch  a  representative,  but  an  administrator  de  bonis  nan  of  the 

original  testator  must  be  appointed  by  the  Court  {c)  ;  for 
but  his  admin-  the  power  of  an  executor  is  founded  upon  the  special  confidence 
not :  and  actual  appointment  of  the  deceased  ;  and  such  executor  is 

therefore  allowed  to  transmit  that  power  to  another,  in  whom 
he  has  equal  confidence ;  and  so  long  as  the  chain  of  representa- 
tion is  unbroken  by  any  intestacy,  the  ultimate  executor  is  the 
representative  of  every  preceding  testator  :  But  the  administrator 
of  the  executor  is  merely  the  ofiicer  of  the  Court  of  Probate  and 

(«)  Bedell  v.     Constahle,   Vaugh.  Com.    Dig.   Administrator  (B.   6) ; 

182.  2  Black.  Comm.  506.     See  In  the 

(h)  Com.   Dig.    tit.   Administra-  goods  of  3fartm,  3  Sw.  &  Tr.  1 ;  In 

tion  (G)  tit.  Administration  (B.  6) ;  the  goods  of  Bridger,  4  P.   D.  77. 

Touclist.  464  ;    stat.  25  Edw.  III.  Thus  it  was  held  that  the  admini- 

st.  5,   c.  5;  Wentw.   Off.  Ex.  461,  stratrix  of  an  executrix  could  not 

14th.  edit. ;  2   Black.   Comm.    506.  sue  for  the  double  value  of  lands 

The  rule  is  the  same,  though  the  held  over,  after  notice  to  quit  under 

original  probate  was  a  limited  one  :  a   demise  from  the  testator,  con- 

In  the  goods  of  Beer,  2  Robert.  349.  trary  to  stat.  4  Geo.  II.  c.  28,  with- 

A^     '        '        ■        ■     ■         ■.      '      out  taking  out  administration   de 
p.  728,  as  to  whether  a  power  given 

to  an  executor  is  transmissible  to  ^""'^  "''^'  ^^®^  *^°^§^^  *^^  *^^^^* 
his  executor.  liad  attorned  to  her :    Tingretj  v. 

(f)  Bro.  Abr. Administrator,  pi.  7;      Bnmm,  1  Bos.  &  Pull.  310. 
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has  110  privity  or  relation  to  tlio  originul  testator,  being  ouly 
commissioned  to  administer  the  effects  of  the  intestate  executor, 
and  not  of  the  original  testator  {d) .  However,  tlie  administrator 
durante  minore  cetate  of  the  executor  of  an  executor  is  the  repre- 
sentative of  the  first  testator ;  for  such  an  administrator  is  loco 
ExocutoriH  ((').  So  also  if  administration  CHin  fcstcnnenfo  annexo 
has  been  granted  under  letter  of  attorney  for  the  use  or  benefit 
of  another,  it  is  the  same  thing  as  if  the  latter  had  proved  the 
Will  himself  (,/').  And  the  grant  to  the  attorney  of  an  executor 
does  not  break  the  chain  of  representation  [g) . 

If  the  first  executor  should  die,  without  having  proved  the  the  executor 
Will,  tlie  executorship  is  not  transmissible  to  his  executor,  but  is  cutor  does 
wholly  determined,  and  an  administrator  cum  tcstainento  annexo  °,o*  represent 

•i  .         '  .  the  first  tes- 

must  be  appomted  (/^).     Hence  it  foUows  that  if  the  person  tator,  unless 

appointed    executor   dies   before   the    testator    there   must   be  cutor^proTeT 

administration  cum  tedamento  annexo  (/).  the  Will. 

A  married  woman,  being  executrix,  might,  even  before  the  Transmission 

Married  Women's  Property  Act,  continue  the  chain  of  represen-  ship  by  a 

tation,  by  making-  her  own  executor  (h).  ^'^^^  covert 

'     "^  o  ^  \  /  ^  executrix. 

In  Ban-  v.  Carter  (/),  Elizabeth  Chapman,  a  married  woman, 
made  a  Will,  merely  executing  a  power  given  her  by  the 
marriage  settlement,  but  she  also  went  on  to  appoint  Elizabeth 
Carter  sole  executrix  of  that  her  Will :  She  died  in  the  lifetime 
of  her  husband  ;  and  the  Ecclesiastical  Com't  granted  probate 
of  this  Will  in  the  general  form :  the  testatrix  was  herself  the 
executrix  of  a  former  husband,  Thomas  Hawley  :  And  it  was 
held  that  the  general  probate  of  her  Will  transmitted  the  repre- 
sentation to  Elizabeth  Carter,  so  as  to  make  her  the  personal 
representative  of  the  first  testator  Thomas  Hawley  (;;?). 

.    {d)  2  Black.  Comrn.  506.  Wanhfonl  v.    Wankford,    1    Salk. 

(e)  Ano7i.,  1  Freem.  287;  contra,  308;  Anon.,  3  Salk.  21. 

Limmer  v.  Every,   Cro.  Eliz.   211,  {i)  Broivn    v.   Poyns,    Sty.    147; 

as  cited  by  C.  B.  Gilbert,  in  Bac.  Pullen  y.  Sergeant,   2   Chan.   Eep. 

Abr.    Executors   (B.    8).     But   see  300. 

Mr.  Smii-ke's  note,  in  his  valuable  (A-)  Birkett  v.  Vandercom,  3  Hagg. 

edition  of  Freeman.  750  ;  ante,  p.  40. 

(/)  In   the  goods   of  Bayard,   1  (/)  2  Cox,  429. 

Bobert.  769;  S.  C,  7  Notes  of  Cas.  {m)  But  a  limited  probate  will 

117.  not   continue   the  chain   of  repre- 

((/)  In   the  goods   of  Murguia,   9  sentation  :    In   the  goods  of  Bayne, 

P.  D.  236.  1  Sw.  &  Tr.  132.     The  practice  of 

(7i)  Isied  V.  Stanley,  Dyer,  372 1<;  granting  limited  probate  in  the  case 

Hayton   v.    Wolfe,   Cro.    Jac.    614;  of  Wills   of    married  women    has 

Wentw.   Off.    Ex.    82,    14th  edit.  ;  since  the   Married  Women's  Vvo- 

Day    V.    Chutfield,    1   Vern.    200;  perty  Act,  1882,  been  altered,  and 
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If  there  are 
several  execu- 
tors, no  inte- 
rest is  trans- 
iiiissible, 
except  to  the 
executor  of 
the  survivor : 


effect  of 
renunciation 
by  some 
of  several 
executors : 


effect  of 
power  to 
prove  being 
reserved. 


If  tliere  are  several  executors  appointed,  and  one  of  tliom  dies, 
leaving  one  or  more  of  bis  co-executors  living,  no  interest  in  the 
executorship  is  transmissible  to  bis  own  executor,  but  tbe  wbole 
representation  survives,  and  will  be  transmitted  ultimately  to 
tbe  executor  of  tbe"  surviving  executor,  unless  be  dies  intestate. 
Tbus,  if  A.  makes  B.  and  C.  executors,  tlien  B.  makes  J.  S. 
executor  and  dies,  and  afterwards  0.  dies  intestate,  tbe  executor 
of  B.  sball  not  be  executor  of  A.,  because  tbe  executorsbip 
wbolly  and  solely  vested  in  C.  by  tbe  survivorsbip ;  and  so 
administration  dc  bonis  nan  sball  be  committed  (»). 

Tbe  law  was  formerly  tbe  same  wbere  tbere  were  several 
executors,  and  one  alone  proved  tbe  Will,  and  tbe  rest 
renounced  before  tbe  Ordinary ;  tbere,  upon  tbe  deatli  of  bim 
wbo  proved,  no  interest  was  transmitted  to  bis  executor,  if  any 
of  those  wbo  refused  were  surviving  (o).  But  the  law  is  altered 
in  this  respect  by  tbe  Court  of  Probate  Act,  1857,  s.  79  (7;). 

In  In  the  goods  of  Bcid  (q)  probate  of  a  Will  was  granted  to 
one  of  two  executors,  power  being  reserved  to  make  the  like 
grant  to  tbe  other  executor.  The  acting  executor  died,  not 
having  fully  administered ;  at  the  date  of  bis  death  the  other 
executor  bad  not  been  beard  of  for  fourteen  years  and  the 
daughter  and  sole  next  of  kin  of  the  testator,  with  the  assent  of 
tbe  executors  of  tbe  acting  executor,  moved  for  a  grant  to  her- 
self of  letters  of  administration  de  bonis  non  :  It  was  held  that 
the  grant  could  not  be  made,  as,  upon  tbe  non-appearance  to  a 
citation  of  the  executor  to  whom  power  to  prove  bad  been 
reserved,  tbe  chain  of  executorship  would  be  continued  in  the 
executors  of  the  acting  executor  without  any  fresh  grant  from 
the  Court.  Leave  was  given  to  effect  service  of  tbe  citation  on 
tbe  absent  executor  by  advertisement. 


probate  in  the  general  form  -will 
now  be  granted  (see  ante,  p.  46), 
and  it  would  seem,  that  in  sucli 
case,  the  representation  would  be 
unbroken. 

(»)  Wentw.  Off.  Ex.    215,    14th 
edit. ;    In    the    goods   of  Smith,   3 


Curt.  31. 

(0)  Arnold  v.  Jilencowc,  1  Cox, 
426. 

(jj)  See  post,  p.  205. 

(?)  [1896]  P.  129;  post,  p.  198, 
n.  (0. 
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CHAPTER  THE  FIFTH. 

OF  AN  EXECUTOR  DE  SON  TORT. 

IlAYINGr  thus  considered  the  appointment  of  executors 
by  legal  means,  it  remains  to  treat  of  a  class  who  are  in  some 
sort  regarded  as  executors,  but  who  assume  the  office  by  their 
own  intrusion  and  interference. 

If   one,  who  is  neither   executor   nor   administrator,  inter-  An  executor 
meddles  with  the  goods  of  the  deceased,  or  does  any  other  act 
characteristic  of  the  office  of  executor,  he  thereby  makes  him- 
self what  is  called  in  the  law,  an  executor  of  his  own  wrong, 
or  more  usually,  an  executor  de  son  tort  {a). 

A  very  slight  circumstance  of  intermeddling  with  the  goods  What  acts 
of    the    deceased   will   make   a   person    executor    de   son   tort,  execiitor'r^tf^^ 
Thus   it   is   said   in   Dyer,    in   margine  (h),   that   milking    the  ^on^ort. 
cows,  even  by  the  widow  of  the  deceased,   or  taking  a  dog, 
will    constitute    an    executorship    de    son    tort.      So    in    one 
case  the  taking  a  Bible,  and  in  another  a  bedstead  (c) ,  were 
held   sufficient,   inasmuch   as   they   were    the    indicia    of    the 
person   so   interfering   being    the    representative    of    the    de- 
ceased (f/).     So  if  a  man  kills  the  cattle  (c),  or  uses  or  gives 
away,  or  sells  any  of  the  goods  (/),  or  if  he  takes  the  goods 

{a)  The  definition  of  an  executor  ful  executor,  who  mal- administers; 

de    son    tort,   by   Swinburne,   Go-  as  by  the  Lord  Dyer,  in  StoJics  y. 

dolphin,  and  Wentworth,  is  in  the  Porter,  Dyer,  167,  a. 

same  words,  viz.,  "He  who  takes  n,\  p_  iqq^  j, 

upon  himself  the  office  of  executor  ,  -^   r>  ?  •  >    n  „^  tsj^  ,  m 

■^  .  .  .  (<■)  iiohin  s  Case,  JNoy,  69. 

by  intrusion,  not  being  so  consti-  .  ,  ^  „ 

Jt.  A    X.     ^-^     A  A  t  <?    Toller,  38. 

tuted    by  the  deceased,    nor,    tor  ^  '  ' 

want  of  such  constitution,  substi-  (0  Godolph.  Pt.  2,  c.  8,  s.  4. 

tuted  by  the  [Ecclesiastical]  Court  (/)  Read's    Case,    5   Co.    33,    h ; 

to  administer":  Swinb.  Pt.  4,  s.  23,  Padget  v.  Priest,  2  Term  Pep.  97  ; 

pi.  1;  Godolph.  Pt.  2,  c.  8,  s.  1 ;  Godolph.  Pt.  2,  c.  1,  s.  1  ;  Swinb. 

Wentw.  Off.  Ex.  c.  14,  p.  320,  14th  Pt.  4,  s.  23.     So  if  he  gives  them 

edit.     But  the  term  is,  in  the  older  away  to  the  poor  :  Dyer,  166,  h,  in 

books,  sometimes  applied  to  a  law-  margin. 
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to  satisfy  bis  own  (lel)t  or  logaey  (//)  :  or  if  the  wife  of  the 
deceased  takes  more  apparel  than  she  is  entitled  to,  she  will 
become  executrix  do  son  fort  (Ji).  So  there  may  be  a  tort 
executor  of  a  term  for  years :  as  wliere  a  man  enters  upon 
the  land  leased  to  the  deceased,  and  takes  possession,  claim- 
ing the  particular  estate  (?')  :  though  with  respect  to  a  term 
of  years  in  reversion  there  can  be  no  executorship  of  this  nature, 
because  it  is  incapable  of  entry  (/.•).  And  it  has  been  said  that 
if  he  that  has  from  the  ordinary  letters  ad  co/ligoidiim,  sell  or 
dispose  of  any  goods,  though  otherwise  subject  to  perishing,  it 
makes  him  executor  of  his  own  wrong ;  even  though,  by  the 
letters  ad  coUigeudnm,  he  be  warranted  thereunto  ;  for  the  judge 
himself  may  not  do  so  (/),  although,  according  to  the  modern 
practice  the  Court  sometimes  gives  power  to  sell  property  {m). 

Again,  if  a  man  demands  the  debts  of  the  deceased,  or 
makes  acquittances  for  them,  or  receives  them  (»),  he  will 
become  executor  de  son  tort.  In  the  case  of  Padgct  v. 
P;vV.s/ (o),  it  was  held,  that  if  a  man's  servant  sells  the  goods 
of  the  deceased,  as  well  after  his  death  as  before,  by  the 
directions  of  the  deceased  given  in  his  lifetime,  and  pays 
the  money,  arising  therefrom,  into  the  hands  of  his  master, 


[g)  Godolpli.  Pt.  2,  c.  8,  s.  1  ; 
Swinb.  Pt.  4,  s.  23. 

{h)  Wentw.  Off.  Ex.  c.  14,  p.  325, 
14th  edit.  ;  Godolph.  Pt.  2,  c.  8, 
s.  1 ;  Swinb.  Pt.  4,  s.  23. 

(/)  Godolpli.  Pt.  2,  c.  8,  s.  5. 
And  see  2  Prest.  on  Convey,  p.  319 
et  seq.  Where  the  entry  of  the 
wrongdoer  is  general,  he  is  a  dis- 
seisor of  the  fee  simple,  and  not 
an  executor  de  son  tort :  lb.  See 
also  Bac.  Abr.  Executors  (B.  3),  1. 

(/.•)  Kenrick  v.  Burgess,  Moor. 
126. 

(?)  Anon.,  Dyer,  256,  a;  Wentw. 
Off.  Ex.  c.  14,  p.  324,  14th  edition ; 
Godolph.  Pt.  2,  c.  8,  s.  1 ;  Swinb. 
Pt.  4,  s.  23.  In  what  cases  the 
mere  taking  j^ossession  of  the  goods 
of  the  deceased  will  or  will  not 
create  an  executorshij)  de  son  tort, 
see  Read''s  Case,  5  Co.  33,  h ;  1  Eoll. 
Ab.  918,  pi.  5;  Wentw.  Off.  Ex. 
327,   14th  edition  ;    Swinb.  Pt.   6, 


s.  22,  pi.  2;  Serle  v.  W(derworth, 
4  M.  &  W.  9;  2^ost,  p.  187.  Some 
possession  is  colourable,  and  still 
none  in.  law  to  charge,  &c.,  as  in 
the  case  of  an  overseer  or  super- 
visor (see  a7ite,  pp.  169,  170),  or 
one  who  is  made  executor  by  a 
Will,  which  is  afterwards  disi^roved 
by  the  proving  of  one  later  :  Dyer, 
166,  h. 

(?h)  In  the  goods  of  Geo.  White, 
Nov.  1882,  cited  in  Tristram  & 
Coote,  13th  edit.  p.  156,  limited  to 
the  sale  of  a  ship  and  protection  of 
cargo  ;  In  the  goods  of  Schicerdtfeger, 
1  P.  D.  424,  for  sale  of  the  goodwill 
of  a  school ;  In  the  goods  of  Roberts, 
[1898]  P.  149,  in  which  case  liberty 
was  given  to  sell  freehold  farms  and 
farming  stock. 

(«)  Godolph.  Pt.  2,  c.  8,  s.  1 ; 
Swinb.  Pt.  4,  s.  23. 

(o)  2  T.  E.  97. 
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this  makes  the  master,  as  well  as  the  servant,  executor  do  son 
tort.  And  it  seems  to  be  established  that  the  agent  of  an 
executor  de  son  toH  collecting  the  assets,  with  a  knowledge 
that  they  belong  to  the  testator's  estate,  and  that  his  princijial 
is  not  the  legal  personal  representative,  may  himself  be  treated 
as  an  executor  de  son  tort  {p). 

So  if  a  man  2'"-'!/^  ^he  debts  of  the  deceased,  or  the  fees 
about  proving  his  Will,  this  will  constitute  him  executor  de  son 
tort  {q)  ;  but  it  is  otherwise  if  he  pays  the  debts  or  fees  with  his 
own  money  [r). 

Living  in  the  house,  and  carrying  on  the  trade  of  the 
deceased  (a  victualler),  was  held  a  sufficient  intermeddling 
to  make  the  defendant  executor  de  son  tort,  notwithstanding 
his  wife  (the  daughter  of  the  deceased)  proved  the  "Will,  but  not 
till  after  the  action  was  commenced,  and  she  and  her  husband 
were  acting  together,  and  were  in  the  house  before  the  death  of 
the  testator  (s) .  The  Chief  Baron  MacDonald  in  the  course  of 
his  judgment  said,  "  If  the  plaintiffs  find  the  defendant  acting 
as  executor  before  the  probate  and  bring  this  action  against  him, 
it  (the  probate)  will  not  relate  back  so  as  to  abate  the  suit." 

Likewise,  if  a  man  sue  as  executor,  or  if  an  action  be  brought 
against  him  as  executor,  and  he  pleads  in  that  character,  this 
will  make  him  executor  de  son  tort  {t). 

With   respect   to  fraud,  by  the  statute  43  Eliz.  c.   8,  after  34  Eliz.  c.  8 
reciting  that   "  forasmuch  as  it  is   often   put   in   ure   to    the  g°^-™^*  ^7^' 
defrauding  of  creditors,  that  such  persons  as  are  to  have  the  ministration 
administration   of   the   goods   of  others   dying   intestate  com-  in  fraud  of 
mitted  unto   them,   if   they   require   it,    will    not    accept   the  '^'editors. 
same,  but  suffer  or  procure  the  administration  to  be  granted 
to   some   stranger   of   mean   estate,   and   not   of    kin    to    the 
intestate,   from   whom   themselves   or   others   by  their   means 
do  take  deeds  of  gifts  and  authorities  by  letter  of  attorney, 

( jj)  Sharlcuid  v.  MtJdoyi,  5  Hare,  1    Q.    B.    205 ;    [1899]  A.    C.    62 ; 

468.     An  English  company,  wliicli,  reversing  Divisional  Court,  [1897] 

at  tlie  request  of  the  executors  of  a  1  Q.  B.  738. 

domiciled  American,    registered    a  {q)  Godolph.  Pt.  2,   c.   8,   s.    1  ; 

transfer  of  his  shares  without  pro-  Swinb.  Pt.  6,  s.  22. 

duction    by   the   executors    of    an  (r)  Ihid. ;  Wentw.  Off.  Ex.  326, 

English  probate,  was  held  to  have  14th  edit. 

constituted  itself   executor   de  so)i  (s)  Hooper  v.  *S'!<mmerseW,Wightw. 

tort  and  therefore  liable  for  probate  16. 

duty  and  penalties  :    Att.-Gen.   v.  {t)  Godolph.    Pt.    2,    c.  8,    s.    1  ; 

New    York    Breweries    Co.,    [1898]  Com.  Dig.  Administrator  (C.  1). 
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A  donee  of 
the  deceased., 
in  fraud  of 
liis  creditor?, 
shall  be 
executor  dt^ 
son  tort  if  he 
disposes  of 
the  oroods. 


whereby  they  obtain  the  estate  of  the  intestate  into  their 
liands,  and  yet  stand  not  subject  to  pay  any  debts  owing 
by  tlio  same  intestate,  and  so  the  creditors  for  hick  of  know- 
ledge of  the  place  of  habitation  of  the  administrator,  cannot 
aiTest  him  nor  sue  him ;  and  if  they  fortune  to  find  him 
out,  yet  for  lack  of  ability  in  him  to  satisfy  of  his  own  goods 
the  value  of  that  he  hath  conveyed  away  of  the  intestate's 
goods,  or  released  of  ]iis  debts  by  way  of  wasting,  the  creditors 
cannot  have  or  recover  their  just  and  due  debts,"  it  is  enacted 
"that  every  person  and  persons  that  hereafter  shall  obtain, 
receive,  and  have  any  goods  or  debts  of  any  person  dying 
intestate,  or  a  release  or  other  discharge  of  any  debt  or  duty 
that  belonged  to  the  intestate  upon  any  fraud  as  is  aforesaid, 
or  without  such  valuable  consideration  as  shall  amount  to  the 
value  of  the  same  goods  or  debts,  or  near  thereabouts 
(except  it  be  in  or  towards  satisfaction  of  some  just  and 
principal  debt  of  the  value  of  the  same  goods  or  debts  to 
him  owing  by  the  intestate,  at  the  time  of  his  decease),  shall 
be  charged  and  chargeable  as  executor  of  his  own  wrong  (u)  ; 
and  so  far  only  as  such  goods  and  debts  coming  to  his 
hands,  or  whereof  he  is  released  or  discharged  by  such 
administrator  will  satisfy,  deducting  nevertheless  to  and  for 
himself  allowance  of  all  just,  due,  and  principal  debts  upon 
good  consideration,  mthout  fraud,  owiug  to  him  by  the 
intestate  at  the  time  of  his  decease,  and  of  all  other  payments 
made  by  him  which  lawful  executors  or  administrators  may 
and  ought  to  have  and  pay  by  the  laws  and  statutes  of  this 
realm." 

So,  if  in  his  lifetime  the  deceased  made  a  deed  of  gift,  or  bill 
of  sale,  of  all  his  goods  and  chattels  to  another,  in  fraud  of  his 
creditors,  and  the  donee  after  the  death  of  the  donor  disposes  of 
these  goods  and  chattels,  by  these  means  he  shall  be  executor  in 
his  own  wrong  (.r). 

"When  the  Will  is  proved,  or  administration  granted,  and 
another  person  then  intermeddles  mth  the  goods,  this  shall  not 
make  him  executor  de  son  fort,  by  construction  of  law,  because 
there  is  another  personal  representative  of  right  against  whom 


(»)  See  Godolph.  Pt.  2,  c.  8,  s.  2  ; 
Swinb.  Pt.  4,  s.  23;  Kitchen  v. 
Dixon,  GoMsb.  116,  pi.  12  ;  2  n. 
Bl.  26,  note  {h). 

{x)  Godolpb.  Pt.   2,   c.  8,  s.  1 ; 


1  Ski.  31,  pi.  9;  1  EoU.  Abr.  549 
(0.  1),  pi.  3;  Stamford's  Case;  2 
Leon.  223  ;  Hcnves  v.  Leader,  Cro. 
Jac.  271 ;  Edwards  v.  Harhen,  2 
T.  E.  587. 
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the  creditors  can  bring  their  actions ;  and  such  a  wrongful  inter- 
meddler  is  liable  to  be  sued  as  a  trespasser  (y) .  But,  though 
there  be  a  lawful  executor  or  administrator,  yet  if  any  other 
take  the  goods  claiming  them  as  executor,  or  pays  debts  or  legacies, 
or  intermeddles  as  executor,  in  this  case,  because  of  such  express 
claiming  to  be  executor,  he  may  be  charged  as  executor  of  his 
own  wrong,  although  there  were  another  executor  of  right  (2). 
But  this  has  been  denied  by  Lord  Kenyon  and  Sir  Thomas 
Plumer  (a) . 

But  there  are  many  acts  which  a  stranger  may  perform  with-  What  acts  do 
out  incurring  the  hazard  of  being  involved  in  such  an  executor-  n[an"execiit 
ship  ;  such  as  locking  up  the  goods  for  preservation  (b),  directing  'ic  son  tort. 
the  funeral,  in  a  manner  suitable  to  the  estate  which  is  left,  and 
defraying  the  expenses  of  such  funeral  himself,  or  out  of  the 
deceased's  effects  {c),  making  an  inventory  of  his  property  (c/), 
feeding  his  cattle  {c) ,  repairing  his  houses,  or  providing  neces- 


(y)  Anon.,  1  Salk.  313;  Godolph. 
Pt.  2,  c.  8,  s.  3.  But  one  wlio  gets 
the  goods  of  the  testator  into  his 
hands  may  be  sued  as  executor  de 
son  tort,  although  afterwards  and 
before  the  writ  brovight,  adminis- 
tration be  legally  granted  to 
another :  IbiiL ;  KtUow  y.  West- 
combe,  1  Freem.  122. 

(z)  Read's  Case,  5  Co.  34,  a; 
Wentw.  OfE.  Ex.  326,  14th  edit. ; 
Godolph.  Pt.  2,  s.  1 ;  Swinb.  Pt.  4, 
s.  23 ;  Com.  Dig.  Administrator 
(C.  1). 

(a)  HaJl  V.  EUivU,  Peake,  N.  P. 
C.  87,  decided  at  Nisi  Prius  by 
Lord  Kenyon,  who  said  it  was  im- 
possible there  should  be  a  lawful 
executor,  and  an  executor  de  son 
tort,  at  the  same  time.  Observa- 
tions to  the  same  effect  were  also 
made  by  Sir  T.  Plumer,  M.  E.,  in 
Tomlin  v.  Bech,  1  Turn.  &  E.  438, 
where  His  Honour  held  that  a  per- 
son who  was  permitted  by  an  exe- 
cutor to  possess  himseK  of  part  of 
the  assets  of  a  testator,  and  who, 
after  the  executor's  death,  and  when 
there  was  no  legal  representative, 
either  of  the  testator  or  the  execu- 


tor, retained  the  assets,  and  acted 
in  the  execution  of  the  trusts  of  the 
Will,  was  not  executor  de  son  tort 
to  the  original  testator. 

(&)  Godolph.  Pt.  2,  c.  8,  s.  6.  So 
if  one  do  but  take  a  horse  of  the 
deceased,  and  tie  him  in  his  own 
stable  :  Godolph.  Pt.  2,  c.  8,  s.  3 ; 
Wentw.  Off.  Ex.  385,  14th  edit. 

(c)  Dyer,  166,  l>,  in  margin ; 
Fitzh.  Executors,  pi.  24;  1  EoU. 
Abr.  918,  Executors  (C.  2),  pi.  4; 
Wentw.  Oft\  Ex.  c.  14,  p.  323,  14th 
edit. ;  Godolph.  Pt.  2,  c.  8,  s.  6 ; 
Harrison  y.  EoivJey,  4  Ves.  216. 
So  where  a  party  receives  a  debt 
due  to  the  estate  of  a  person  de- 
ceased, for  the  purpose  of  provid- 
ing the  funeral,  he  will  not  there- 
by become  chargeable  as  executor 
de  son  tort;  unless  he  receive  a 
greater  sum  than  is  reasonable  for 
that  purpose,  regard  being  had  to 
the  estate  and  condition  of  the  de- 
ceased ;  which  is  a  question  for  the 
jury  :  Camden  v.  Fletcher,  4  Mees. 
&  W.  378. 

(fZ)  Godolph.  Pt.  2,  c.  8,  s.  6. 

(e)  Ibid.  s.  8. 
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saries  for  his  children  (/)  :  for  these  are  oflfiees  merely  of  kind- 
ness and  charity  {(j). 

In  the  case  of  BerJv  v.  WdlcnrorfJi  (//),  tlie  widow  of  a  hair- 
dresser, one  Joseph  Waterworth,  who  died  in  October,  1836, 
eontinned  to  reside  in  his  house  and  keep  open  the  shop  (through 
which  was  the  entrance  to  tlie  house),  hut  there  was  no  proof  of 
any  articles  being  sold :  In  December,  she  received  notice  of  a 
bond  debt  of  100/.  due  from  him,  and  had  his  goods  valued  :  On 
January  3rd,  1837,  on  the  application  of  a  creditor,  to  whom 
Joseph  Waterworth,  at  the  time  of  his  death,  owed  24/.  for 
goods,  she  gave  a  promissory  note  for  tliat  amount,  payable  to 
the  creditor  twelve  months  after  date :  In  March,  she  took  out 
administration  :  It  was  held,  in  an  action  against  lier  on  the 
promissory  note,  that  this  was  not  evidence  to  charge  her  as 
executrix  de  son  tort  (/). 

If  another  man  takes  the  goods  of  the  deceased,  and  sells  or 
gives  them  to  me,  this  shall  charge  him  as  executor  of  his  own 
wrong,  but  not  me  {k).  Accordingly,  where  a  lessee  died  intes- 
tate during  the  term,  and  his  widow  entered,  without  taking 
administration,  and.  paid  rent,  and  afterwards  her  son-in-law 
took  the  premises,  with  her  concurrence  and  with  the  assent  of 
the  landlord,  and  paid  rent  and  eontinned  to  occupy  during  the 
remainder  of  the  term ;  it  was  held  that  he  could  not  be  con- 
sidered as  assignee  in  law  of  the  lease ;  for  though  the  widow 
might  have  been  chargeable  as  executrix  de  son  tort,  he  had  not 
made  himself  executor  de  son  tort  by  taking  the  premises  from 
her(/). 

Again,  if  a  person  sets  up  in  himself  a  colom'able  title  to  the 
goods  of  the  deceased,  as  where  he  claims  a  lien  on  them,  though 
he  may  not  be  able  to  make  out  his  title  completely,  he  shall 

(/)  Godolph.  Pt.  2,  c.  8,  s.  6.  Eq.    90.     See  also   stat.   43  Eliz. 

{g)  Swinb.  Pt.  2,  s.  23 ;  Bac.Abr.  c.  8,  ante,  pp.  185,  186.     The  exe- 

tit.  Executors  (B.  3) ;  1  ToUer,  40.  c^tor  of  an  executrix  de  son  tort  is 

(h^  A  Mees   &  W  9  ^^^  liable  for  a  breach  of  contract 

.     _,  committed  by  the  person  with  whose 

(y)  See  S.  C    on  appeal  m  Ex-  ^^.^^^^^.^^  ^^^  executrix  de  son  tort 

chequer  Chamber,  si,h  nom.  Nelson  ^^^  intermeddled :   Wilson  v.  Hod- 

V.  Serle,  4  Mees.  &  W.  /95.  ^^^^^  -^^  ^   .  ^^   g^  .  ^^^^^^  ^^^^^ 

[Ic)  Godolph.  Pt.   2,   c.   8,  s.    1  ;  the  executor  de  son  tort  was  guilty 

Com.    Dig.    Administrator  (C.    2).  of  a  devastavit  so  as  to  bring  the 

It  might  be  otherwise,  if  a  case  of  case  within  30  Car.  2,  c.  7,  s.  2,  ib. 
collusion  could  be  made  out,  and  (/)  Paull^.  5VmjJson,  9  Q. B.  365. 

possibly    he    might    be    sued    in  Comp.  Williams  v.  Heales,  L.  E.  9 

equity  :    Hill  v.    Curtis,   L.  E.    1  c.  P.  177. 


CIi.  v.]  Of  (ui  Executor  ch  son  hrf.  189 

not  be  deemed  an  executor  dc  son  tort  {m) .  So  if  a  man  lodge 
in  my  Louse,  and  die  there,  leavinf^  goods  therein  behind  him,  I 
may  keep  them,  until  I  can  be  lawfully  discharged  of  them, 
without  making  myself  chargeable  as  executor  in  my  own 
wrong  {)}) .  Or  if  I  take  the  goods  of  the  deceased  by  mistake, 
supi^osing  them  to  be  my  own,  this  will  not  make  me  executor 
of  my  own  wrong  (o) . 

Likewise,  a  man  who  possesses  himself  of  the  effects  of  tlie 
deceased,  under  the  authority  of  and  as  agent  for  the  rightful 
executor,  cannot  be  charged  as  executor  de  son  tort  (p).  But, 
although  a  person  cannot,  therefore,  be  charged  as  such  while 
he  acts  under  a  power  of  attorney,  made  by  one  of  several  exe- 
cutors who  has  proved  the  Will,  yet  if  he  continues  to  act  after 
the  death  of  such  executor,  he  may  be  charged  as  executor  de 
so)i  tort,  though  lie  act  under  the  advice  of  another  of  the  exe- 
cutors, who  has  not  proved  or  administered  (q). 

In  Beavan  v.  Lord  Hastings  (r),  an  Englishman  having  died 
intestate  in  Belgium,  possessed  of  real  and  personal  property  ■ 
there,  his  brother  went  over  from  England  and  obtained  repre- 
sentation to  him  7J^o-  cf  simple,  which  by  the  Belgian  Law 
imposed  upon  him  a  personal  obligation  to  pay  all  the  debts  of 
the  intestate  independently  of  the  amount  of  the  assets  :  The 
intestate's  brother  afterwards  returned  to  this  country,  but  did 
not  take  possession  of  any  property  in  England  belonging  to 
the  intestate  :  A  creditor  of  the  intestate  obtained  letters  of 
administration  to  him  in  England  :  And  it  was  held  by  "Wood, 
V.-C,  that  he  could  not  sue  the  intestate's  brother  in  equity  in 
respect  of  the  personal  liability  which  he  had  so  incurred,  but 

{m)  Flemings  v.  Jarrat,  1  Esp.  cutor  de  son  tort:  Sykes  v.  Si/kes, 
N.  P.O.  336.  So  a  creditor  getting  L.  E.  5  C.  P.  113.  It  has  been 
his  debt,  whether  in  money  or  in  held,  however,  to  be  no  defence 
kind,  does  not  thereby  become  an  that  the  goods  were  taken  by  con- 
executor  de  son  tort :  Hursell  v.  Bird,  sent  of  a  person  to  whom  adminis- 
65  L.  T.  709.  tration    was    afterwards    granted : 

(«)  Godolph.  Pt.   2,  c.   8,  s.   3;  Persons    v.    Mayesden,    1    Preem. 

Swinb.    Pt.   4,   s.   23  ;    Com.   Dig.  152.     But  see  Hill  v.  Curtis,  L.  E. 

Administrator  (C.  2).  1   Eq.  90,  as  to  the  effect  of  ac- 
counting   to     such    administrator 

vO  J^'J^e.  before       action      brought  :      post, 

{p)  Rally.  Elliott,  Peake.N.P.C.  p.  192. 

87.     A  person  who  deals  with  the  {q)  Cottle  v.  Aldrich,  4  Maule  & 

goods   of    a  testator,    as  agent  of  Selw.  175.    But  sec  Tomlin  v.  Beck, 

executors    who     afterwards    prove  ante,  p.  187,  note  («). 

the  Will,  cannot  be  treated  as  exe-  (r)  2  Kay  &  J.  724. 
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Question 
■whether  a 
man  is  exe- 
cutor (h  son 
tort  is  one  of 
law ;  whether 
he  did  certain 
acts  is  a  ques- 
tion of  fact. 
Liability  of 
executor  de 
son  tori ; 


in  an  action 
or  suit  by  a 
creditor  of 
the  deceased 
or  a  party 
beneficially 
interested  in 
his  estate. 


that  liis  romody  to  recover  lils  del)t  was  at  law.  IHs  TTonour 
lield  also  that  the  intestate's  brother,  as  he  had  not  taken  pos- 
session of  any  of  the  English  property  of  the  intestate,  was  not 
an  executor  dc  son  iorf. 

The  question  whether  executor  de  son  tort,  or  not,  is  a  con- 
clusion of  law,  and  not  to  be  left  to  a  jury  :  whether  the  party 
did  certain  acts  is  indeed  a  question  for  a  jury ;  but  when  these 
facts  are  established,  the  result  from  them  is  a  question  of 
law  (.v) . 

When  a  man  has  so  acted,  as  to  become  in  law  an  executor 
de  Son  tort,  he  thereby  renders  himself  liable,  not  only  to  an 
action  by  the  rightful  executor  or  administrator,  but  also  to  be 
sued  as  executor  by  a  creditor  of  the  deceased  (if),  or  by  a 
legatee  («)  :  for  an  executor  de  aon  tort  has  all  the  liabilities, 
though  none  of  the  privileges,  that  belong  to  the  character  of 
executor  (.r)  ;  but  an  executor  de  son  tort  can  discharge  himself 
by  accounting  to  the  rightful  executor  before  suit,  although  one 
executor  cannot  discharge  himself  by  accounting  to  a  co- 
executor  {y) . 

In  an  action  by  a  creditor  he  shall  be  named  executor  gene- 
rally (s)  ;  for  the  most  obvious  conclusion  Avhich  strangers  can 
form  from  his  conduct  is,  that  he  has  a  Will  of  the  deceased, 
wherein  he  is  appointed  executor,  but  has  not  yet  proved  it  {a). 


(.s)  Pad,jel  v.  Priest,  2  T.  E.  99. 

{t)  Godolpli.  Pt.  2,  c.  8,  s.  2. 
On  this  ground,  in  a  case  wliere 
the  defendant  acted  as  executor, 
but  did  not  take  out  probate  till 
sixteen  years  after  the  testator's 
death,  the  Lord  Chancellor  (Eldon) 
allowed  a  plea  of  the  Statute  of 
Limitations  ;  because  he  might 
have  been  sued  as  executor  de  son 
tort :  Webster  v.  Wehster,  10  Ves. 
93.  See  also  Coote  y.  Whittington, 
L.  K.  16  Eq.  534,  fi'om  which  case 
it  appears  that  an  executor  dc  son 
tort  is  liable  to  an  account  in  equity 
for  such  assets  as  he  has  received, 
and  so  far  as  you  can  state  that  he 
has  received  a  particular  asset,  but 
he  is  not  liable  to  a  general  account 
unless  he  has  received  everything. 
In  such   an    action    the   personal 


representative  is  not  a  necessary 
party.  As  to  the  personal  repre- 
sentative being  a  necessary  party 
in  an  administration  action,  see 
2)ost,  Pt.  V.  Bk.  II.  Ch.  II.  p.  1613. 

{u)  1  Poll.  Abr.  910,  Executors 
(F.),  pi.  1 ;  Bac.  Abr.  Executors 
(B.  3),  3. 

{x)  Carmichael  v.  Carmichael,  2 
Phill.  C.  C.  103,  per  Lord  Cotten- 
ham ;  Rayner  v.  Koehler,  L.  E.  14 
Eq.  262  ;  Coote  v.  Whittington, 
L.  E.  16  Eq.  534.  But  see  Ccmj  v. 
IliUs,  L.  E.  15  Eq.  79. 

{}/)  imi  V.  Curtis,  L.  E.  1  Eq. 
90—98;  SiwCi  post,  p.  192. 

(z)  Coulter'' s  Case,  5  Co.  31,  «; 
Godolph.  Pt.  2,  c.  8,  s.  2  ;  1  Saund. 
265,  note  (2)  to  Osborne  v.  Rogers. 

(«)  2  Black.  Oomm.  507,  8.  The 
possession  and  occupation,  or  med- 
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And  accordingly  it  has  been  held  {b),  that  if  a  man  be  sued  as 

the  executor  of  an  executor  for  a  debt  of  the  original  testator, 

it  is  no  answer  to  the  action,  that  he  is  only  executor  de  son  tort 

to  the  original  rightful  executor.     If  there  should  be  also  a  Lawful  exc- 

lawful   executor,   they   may   be   joined   in   the   suit,    or   sued  executor  de 

severally  :  but  it  is  otherwise,  if  there  be  a  lawful  administrator,  f  ^"'^  "^^^ 

'  ,        .    .  .  .  .  "^  sued 

for   he  cannot    be  joined    in  a  suit   with  the  executor  de  son  jointly  or 

fnrf  (A  severally : 

'^'  ^  \^)'  ^  ^  lawful  adinin- 

And  if  the  executor  de  son  fort,  being  sued  by  a  creditor,  istrator  can- 
should  plead  ne  unques  executor,  on  which  issue  should  be  joined,  with  execu- 
this  issue,  on  proof  of  acts  by  the  defendant,  such  as  constitute  ^^^  ^^'' ''-"'  '"''• 
in  law  an  executorship  de  son  tort,  would  be  found  against  him, 
and   the   judgment  thereon   would  be,  that   the   plaintiff   do 
recover  the  debt  and  costs,  to  be  levied  out  of  the  assets  of  the 
testator  if  the  defendant  have  so  much,  but  if  not,  then  out  of 
the  defendanfs  own  goods  [d). 

However,  though  an  executor  de  son  tort  cannot  by  his  own  Executor  de 
wrongful  act  acquire  any  benefit,  jai  he  is  protected  in  all  acts  tected  in  all 
not  for  his  own  benefit,  which  a  rightful  executor  may  do.    And,  ^^^  ^°*  *°^ 
accordingly,  if  he  pleads  properly,  he  is  not  liable  beyond  the  benefit  which 
extent  of  the  goods  which  he  has  administered  [e] .     Therefore,  cSor^maWo 
in  an  action  by  a  creditor  of  the  deceased,  under  a  plea  of  2^tene 
administravit,  he  shall  not  be  charged  beyond  the  assets  which 
came  to  his  hands  (/)  :  and  in  support  of  this  plea,  he  may  give 
in  evidence  the    payments    by  himself  of   just   debts   of    the 
deceased,  of  equal  or  superior  degree  to  that  on  which  the  action 
is  brought,  which  have  exhausted  such  assets  {g) .     So  even  after 
action  brought,  he  may  apply  the  assets,  which  are  in  his  hands, 

dling  -with  the  goods,  is  that  whicli  336,    b,   note   (10)   to    Hancock   y. 

gives  notice  to  creditors  whom  they  Prowd ;     Hooper     v.     Summer  sett, 

are  to   sue   as  executor :    By  the  Wightw.  19,  by  Thompson,  B. 

Lord  Dyer,  Wentw.  Off.  Ex.  c.  14,  ^^  Godolph.    Pt.    2,    c.  8,  s.  2  ; 

p.  322,  14tli  edit.  Wentw.  Off.  Ex.  331,  14th  edit. 

[h)  Meyrick  v.  Anderson,  14  Q.  B. 

719.  (/)  Dyer,  166,  h,  in  margin;  1 

(c)  Wentw.  Off.  Ex.  p.  328,  14th  Saund.  265,  note  (2)  to  Oshorne  v. 

edit.;  Godolph.  Pt.  2,  c.  8,  s.   2;  r.ogers  ;     Hooper    v.     Summersett, 

Com.    Dig.    Administrator  (C.  3).  Wightw.  21,  per  curmm ;  Yardley 

There  cannot  be  an  administrator  ^-  Arnold,  Carr.  &  M.  434. 

de  son  tort :  the  law  knows  no  such  (</)  Wentw.   c.  14,  pp.  333,  334, 

appellation  :  Godolph.  Pt.  2,  c.  8,  14th  edit. ;  Mountford  v.  Gibson,  4 

s.  2.  East,    454,    in    the    judgment    of 

(r7)  Wentw.  Off.  Ex.  c.  14,  pp.  Le  Blanc,  J.,  2  Black.  Comm.  508; 

331,    332,    14th    edit;    1    Saund.  Bac.  Abr.  Executors  (B.  3),  2. 
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to  the  payment  of  a  debt  of  superior  degree,  and  plead  such 
payment  in  bar  of  the  action  (//).  So  he  may  give  in  evidence, 
under  the  same  plea,  tliat  lie  lias  delivered  the  assets  to  the 
rightful  executor  or  administrator  /^r/Iy/v  action  brought  (/).  An 
executor  dc  son  tort  may  well  plead  ne  uikjkvs  executor  and  also 
plene  administravif,  and,  although  on  the  former  issue  he  should 
be  unsuccessful,  he  may  have  a  verdict  on  tlio  latter  (k). 

But  it  is  no  defence  either  under  a  plea  of  jjlenc  adininistrarit, 
or  a  special  plea,  that  after  action  brought,  and  before  plea 
pleaded,  the  defendant  delivered  over  the  assets  to  the  rightful 
executor  or  administrator  (/)  :  not  even,  though,  in  fact,  no 
administration  was  granted  to  any  one  till  after  the  action  was 
brought  (>y/) .  So  payments  made  by  an  executor  de  son  tort, 
pending  a  suit  in  equity  for  an  account  of  an  intestate's  estate, 
to  a  person  who  took  out  administration  after  the  institution  of 
the  suit,  and  was  thereupon  made  a  co-defendant,  were  not 
allowed  {n). 

At  law  an  executor  de  son  tort  cannot  discharge  himself  unless 
he  hands  over  the  property  to  the  rightful  representative,  before 
action  brought  (o) .  The  rule  in  equity  follows  the  rule  at  law  ; 
so  that  if  an  executor  cte  son  tort  can  prove  a  settled  account 
with  the  rightful  representative  before  suit,  it  is  a  sufficient 
answer  to  an  action  against  him  for  an  account  (p). 

Tlie  agent  of  an  executor  de  son  tort,  who  has,  by  collecting 
the  assets,  made  himself  also  liable  as  executor  de  son  tort,  can- 
not discharge  himself  by  showing  that  he  has  duly  accounted 
for  his  receipts  to  his  principal ;  for  the  rule  that  the  receipt  of 

(/i)  Oxenlmm  v.   Clapp,  2  Barn.  into  a  worse  situation;    lie  would 

&  Adol.   309.      See   further,  post,  have  to  bring  a  second  action  against 

Pt.  III.  Bk.  II.  Ch.  II.  §  I.  p.  753.  the  rightful  executor :  Oxenham  v. 

{i)  A7W71.,   1    Salk.  313;    Fadget  Clapj),  2  B.  &  Adol.  315. 

V.  Priest,  2  T.  E.  97,  in  the  judg-  („,)  Curtis  y.  Vernon,  3  T.  E.  587; 

ments  of  Ashurst,  J.,  and  BuUer,  J. ;  o  jj_  j^i   i^_ 

Curtis  V.  Vernon,  3  T.  E.  590,  in  ^^^^  j-^^^^^^j^  ^_  LayfieJd,  7  Sim. 

Lord    Kenyon's    judgment;     Hill  j.,.     But  see //z7/  y.  C'«r^/5,  L.  E. 

V.    Ctirtis,   L.  E.  1   Eq.  90.      See  ^  j,^_  ^^ ,  ^^^^^  ^^  j^^^^^^^^    ^^^ 

also  Samuel  v.  Morris,  6  0.  &  P.  ■,  ,    n^^ 

620. 

n\  TT  o  «  WT-  i,4-„  {o)  Curtis  V.  T  email ,  3  T.  E.  587. 

(«)  Hooper  v.  Summersett,  vVightw.  ^  '  ' 

20,  by  Wood,  B.  {p)  Per  Wood,  V.-C,  in  Hill  v. 

{I)  Curtis  Y.  Vernon,  3  T.  E.  587;  Curtis,  L.  E.  1  Eq.  90,  dissenting 

8.  C,  aflBrmed  in  error,  2  H.  Black.  from  dictum  of  Lord  Cottenham  in 

18.     The  reason  seems  to  be  that  Carmichael    v.    Carmichael,    2   Ph. 

the  creditor  would  thereby  bo  put  101. 
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the  agent  is  the  receipt  of  the  principal  does  not  apply  to  the 
case  of  a  wrong-doer  [q) . 

An  executor  de  son  fort  cannot  give  in  evidence,  under  i)Icnc  Executor  dc 
administravit,  or  specially  plead,  a  retainer  for  his  own  debt :  for  not  pleaci  a 
otherwise  the  creditors  of  the  deceased  would  be  running:  a  race  y^tamer  for 

p  ■,  .  ,  .  ,  ,  .  ,      ...         his  own  debt : 

to  take  possession  or  his  goods,  without  taking  administration 
to  him  (r) .    And  it  will  make  no  difference  though  the  debt  due  even  though 
to  the  executor  dc  son  tort  be  of  a  superior  degree  to  that  of  the  superior 
creditor  who  brings  the  action  against  him  (s)  :  Nor  though  the  <ieg-ree : 
rightful  executor  or  administrator  has  assented  to  such  retainer  {t) .  rio-htfuf  exe- 
If  the  executor  de  son  tort  should  plead  the  retainer  to  satisfy  ^^^°^.  ^}' 
his  own  debt,  the  plaintiff,  though  he  had  sued  the  defendant  assent  to 
as  executor  generally,  may  reply,  that  he  is  executor  de  son  retainer: 
tort  [u).     If  he  attempts  to  give  the  retainer  in  evidence,  under 
2Jtene  administravit,  the  plaintiff  must  show  the  Will,  and  who 
are  the  rightful  executors  (>r) . 

Yet  if  an  executor  de  son  tort  afterwards,  even  pendente  titc,  ^^t  he  may 
obtains  administration,  he  may  retain  ;  for  it  legalises  those  acts  wards  he  ob- 
which  were  tortious  at  the  time  iy).     And,  therefore,  if  subse-  t^^'ii.a'iniinis- 

^    '    ,  tratiou. 

quently  to  the  replication  that  he  is  executor  de  son  tort,  he 
obtains  administration,  he  may  rejoin  that  fact ;  for  it  is  con- 
sistent with  the  retainer  in  the  plea  {z). 

With  respect  to  the  liability  of  an  executor  de  son  tort  at  the  His  liability- 
suit  of  the  lawful  representative  of  the  deceased,  there  are  several  by  the  right- 
authorities  to  show,  that  if  the  rightful  executor  or  administrator  ^^^  executor. 

{q)  Sharland  v.  Mildon,  5  Hare,  tration  be  granted  to  one  after  lie 

469.      Unless  the  executor  de  son  hath,  intermeddled  wrongfully  with 

tort  subsequently  become  adminis-  the  deceased's  goods,  this  will  not 

trator  :  Ibid. ;  Hill  v.  Curtis,  L.  E.  purge  the  wrong  done  before ;  and, 

1  Eq.  90,  100.  therefore,  a  creditor  may  sue  him 

(r)  Coulter's    Case,    5  Co.  30,  a;  as  executor   de   son  tort,    or   as   a 

S.  C,  Cro.  Eliz.  630 ;  Wentw.  Off.  lawful  administrator,   at  his  elec- 

Ex.  c.  14,  p.  333,  14th  edit.  tion;  but  tHs  seems  for  the  goods 


(s)  Curtis  v.  Vernon,  3  T.  E.  587  ; 
2  H.  Bl.  18. 


that    he  had    administered  before 

rightful  administration  committed 

unto    him  :    Laury    v.    Aldred,     2 

(^)  ^^''^-  Brownl.  185 ;  Godolph.  Pt.  2,  c.  8, 

(«)  Alexander  v.  Lane,  Yelv.  137.      g.   2  ;    Com.    Dig.    Administrator, 

(cc)   Arnold    v.    Arnold,    Buller,       C.  1. 

N.  P.  143.  (z)   Vaughan  v.  Broivne,   2  Stra. 

{y)  Pyne  v.    Woolland,  2  Ventr.       1106;  S.  C,  Andr.  328;  1  Saund. 

180;   Williamson  v.  Norwitch,  Sty.      265,  note  (2),  to  Oshorne  v.  Boyers. 

337  ;    1    Saund.    265,    note  (2),  to      But  see  Wliitehead  v.   Sampson,   1 

Oshorne  v.  Rogers.     But  if  adminis-      Freem.  265. 

W.E. VOL.  I.  O 
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bring  an  action  of  trover  or  trespass,  the  executor  dc  son  tort  may 
give  in  ovideuco,  under  the  general  issue,  and  in  mitigation  of 
damages,  payments  made  by  him  in  the  rightful  course  of 
administration  {a)  :  upon  this  ground,  that  the  payments  which 
arc  thus,  as  it  is  termed,  rc-coiipcd  in  damages,  were  such  as  the 
lawful  executor  or  administrator  would  have  been  bound  to 
make ;  and,  therefore,  it  cannot  be  considered  as  any  detriment 
to  him,  that  they  were  made  by  an  executor  de  son  tort  (b).  But 
the  executor  de  son  tort  cannot  plead,  in  bar  to  an  action  by  the 
rightful  executor  or  administrator,  payments  of  debts,  &c.,  to 
the  value  of  the  assets,  or  that  he  has  given  the  goods  in  satis- 
faction of  the  debts  (c) ;  and,  although  the  payments  proved, 
under  the  general  issue,  to  have  been  made  by  the  executor  de 
son  tort,  amount  to  the  full  value  of  the  goods  sought  to  be 
recovered  in  the  action  of  trespass  or  trover,  the  lawful  executor 
or  administrator  shall  not  be  nonsuited,  but  will  still  be  entitled 
to  a  verdict  for  nominal  damages  (r/').  In  the  case  of  Woolley 
V.  Clark  (e),  however,  a  Will  was  proved  by  the  executor  named 
in  it,  who,  after  probate,  sold  the  goods  of  the  testator :  At  the 
time  of  the  sale  he  had  notice  of  a  subsequent  Will,  which  was 
afterAvards  proved,  and  the  probate  of  the  former  Will  revoked 
on  citation :  whereupon  the  executor,  under  the  latter  Will, 
brought  trover  against  the  executor  under  the  former,  for  the 
goods  sold :  and  it  was  holden,  that  the  action  was  sustainable 
to  recover  the  full  value,  and  that  the  defendant  icas  not  entitled, 
in  mitigation  of  damages,  to  show  that  he  had  administered  assets 
to  the  amount ;  but  the  authorities  in  favour  of  the  right  of  an 


(a)  Padget  v.  Priest,  2  T.  E.  100,  104,  by  Holt,  C.  J.;  2  Black.  Coram, 

by  Buller,  J. ;  Mountford  v.  Gibson,  508 ;  Ehvortliy  v.  Sand/ord,  3  Hurl. 

4  East,  454,  by  Le  Blanc,  J. ;   2  &  C.  336. 
Black.    Coram.    508 ;     Bac.     Abr. 

Exors.  (B.  3)  1 ;  Fysoi  v.  Ohamhers,  ('^^  ^««'^"  ^^  Mod.  441 ;  2  Pkil- 

9  M.  &  W.  468,  per  Lord  Abinger.  ^PP^  «^^  ^^^^^  ^34,  n.  6,  7tli  edit. 

It  is  said  in  BiiUer's  Nisi  Prins,  ^^^  contrary  is  laid  down  as  to  the 

Ttli  edit.   p.   48,   that   perhaps  in  ^^^'^^  °^  *''°^^^''  '^  ^^^^^'^  ^'"^ 

trover  he  could  not  give  in  evidence  ^^■^^^'  ^^^  ^'^'^-  P"  ^^ '  ^"*  *^*^  ^^*^°- 

payment  of  debts  to  the  value  of  "^^  ^^^^^  ^""'^  *^^  P^'^^^^^  ^°^'  ^°* 

such  goods  as  were  stUl  in  his  cus-  '"^^^PP^^*  '^>  ^^'^  '^  '^'  ^^  ^^  «^^^^' 

tody;  but  only  for  such  as  he  had  incorrect.     See  Mountford  v.  G^'b^ 

sold:  sedqucere.  ^''«'  ^  ^^«*'  ^'^'^'  ^^  ^"""^  ^^l^^" 

{h)  By  Lawrence,  J.,  in  Mount-  "borough;  Eoscoe  on  Evidence,  15th 

ford  V.  Gibson,  4  East,  451.  ^^^^'  ^^^O- 

(c)  Whitehall   y.   Squire,   Carth.  (e)  5  B.  &  A.  744. 


him. 
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executor  de  son  tort  to  recover  in  damages  payments  made  in  a 
due  course  of  administration  were  not  cited. 

But  this  re-couping  in  damages  can  only  Le  allowed  to  tlie 
executor  de  son  tort  in  cases  where  there  are  sufficient  assets  to 
satisfy  all  the  debts  of  the  deceased ;  for  otherwise  the  rightful 
executor  or  administrator  would  be  precluded,  not  only  from 
giving  preference  to  one  creditor  over  others  of  equal  degree, 
which  is  one  of  the  privileges  of  his  office,  but  also  from  satisfy- 
ing his  own  debt,  in  priority  to  all  those  of  equal  degree,  by 
way  of  retainer  (/). 

It  remains  to  be  considered,  what  effect  the  acts  of  an  executor  What  effect 
de  son  tort  may  have  on  the  goods  of  the  deceased,  with  relation  executor  de 
to  the  riffhtful  executor  or  administrator  and  the  alienee  of  the  t°"  ^°''^  s\\a.)l 

°  have  on  goods 

executor  de  son  tort.  aliened  by 

It  is  laid  down  in  Coulter'' s  Case  (g),  that  "it  is  clear  that  all 
lawful  acts,  which  an  executor  de  son  tort  doth,  are  good."  So 
it  was  said  in  Grayshrook  v.  Fox  (It),  by  Walsh,  quod  alii  duo 
Jiisticiarii  concesserunt,  that  if  an  administrator  under  a  grant 
which  is  void  (by  reason  of  there  being  a  Will  and  executor) 
aliens  the  goods  of  the  deceased  to  pay  the  funeral,  or  debts,  the 
sale  is  good  and  indefeasible.  And  Lord  Holt,  in  Parker  v. 
Kett  {i),  laid  down  that  a  legal  act  done  by  an  executor  de  son 
tort  shall  bind  the  rightful  executor,  and  shall  alter  the  property ; 
and  that  the  reason  is,  because  the  creditors  are  not  bound  to 
seek  fm-ther  than  him  who  acts  as  executor;  therefore,  if  an 
executor  de  son  tort  pays  100/.  of  the  testator's  in  a  bag  to  a 
creditor,  the  rightful  executor  shall  not  have  trover  against  the 
creditor  (A-) . 

But  when  it  is  thus  generally  laid  down,  that  payments  made 
in  the  due  coiu'se  of  administration,  by  one  who  is  executor  de 
son  tort,  are  good,  that  must  be  understood  of  cases  where  such 
payments  are  made  by  one  who  is  proved  to  have  been  acting  at 
the  time  in  the  character  of  executor,  and  not  of  a  mere  solitary 
act  of  wrong,  in  the  very  instance  complained  of,  by  one  taking 


(/)  Wentw.  Off.  Ex.  c.  14,  p.  335,  (/)  1  Lord  Eaym.  6G1 ;  S.  C,  12 

14tli  edit. ;    Mountford   v.    Gibson  Mod.  471. 

4  East,  453,  in  the  judgment  of  (A')  See  also  tlie  jvidgment  of  Le 

Lawrence,    J.  ;    2    Black.    Comm.  Blanc,  J.,  in  Mountford  v.  Gibson, 

507,   8;   El  worth  1/  v.   Sandford,   3  4  East,  454 ;  and  of  Littledale,  J., 

Hurl.  &  C.  330.  in  Oxenham  v.  Chq^p,  1  B.   &  Ad. 

{(j)  0  Co.  30,  b.  313. 

(/i)  Plowd.  282. 

o2 
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upon  himself  to  hand  over  the  goods  of  the  deceased  to  a 
creditor.  Thus  in  Mouiif/ord  v.  Gibson  (/),  the  goods  in  question 
had  originally  been  sold  by  the  defendant  to  the  intestate  in  his 
lifetime ;  on  his  death,  they  not  having  been  paid  for,  on 
application  to  the  intestate's  widow  for  that  purpose,  she 
delivered  them  back  to  the  defendant,  in  satisfaction  of  his 
demand:  No  other  acts  appeared  to  have  been  done  by  the 
widow,  to  show  that  she  had  before  taken  upon  herself  to  act  as 
executrix:  The  administrator  brought  trover  for  the  goods 
against  the  creditor ;  on  whose  behalf  it  was  contended,  that  he 
had  a  right  to  protect  himself  in  the  action  under  such  payment 
by  the  widow  as  executrix  de  son  iort  :  But  the  Court  of  King's 
Bench  held,  on  the  ground  above  stated,  that  this  was  no 
defence.  Accordingly  in  Thomnon  v.  Harding  (n/),  it  was  laid 
down  in  the  judgment  of  the  same  Court  that  the  law  is  not 
that  as  against  the  true  representative  every  payment  from  the 
assets  of  the  deceased  shall  be  valid,  if  made  by  a  person  who 
has  so  intermeddled  with  the  property  of  the  deceased  as  to 
render  himself  liable  to  be  sued  as  executor  de  son  tort ;  but 
that  where  the  executor  de  son  tort  is  really  acting  as  executor, 
and  the  party  with  whom  he  deals  has  fair  reason  for  supposing 
that  he  has  authority  to  act  as  such,  his  acts  shall  bind  the 
rightful  executor  and  shall  alter  the  property. 

It  must  further  be  observed  that  the  act  of  an  executor  de  son 

tort  is  good  against  the  true  representative  of  the  deceased  only 

where  it  is  lawful,  and  such  an  act  as  the  true  representative 

was  bound  to  perform  in  the  due  course  of  administration  (w) . 

How  far  an  Where  a  man  has  acted  as  executor  de  son  tort,  and  afterwards 

L^bound^by°^  obtains  letters  of  administration,  a  question  may  arise,  how  far 

his  own  acts     he  is  bound,  in  his  character  of  rightful  administrator,  by  his 

de  son  iort.        own  acts  done  while  executor  de  son  tort.     This  subject  will  be 

considered  hereafter,  together  with  the  question  as  to  what  may 

be  done  by  an  administrator  before  letters  of  administration 

are  granted  (o). 

(0  4  East,  441.  164. 

(m)  2  E.  iS:  B.  630,  (o)   Post,   Pt.    I.    Bk.    v.    Ch.    I. 

(??)  Budxley  v.  Barber,  6  Exch.      §  li.  p.  314. 
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CHAPTER  THE  SIXTH. 

OF  THE  executor's  REFUSAL  OR  ACCEPTANCE  OF  THE 
OFFICE. 

SECTION  I. 

When  and  Jiow  the  office  may  he  refused. 

JLHE  office  of  executor  being  a  private  one  of  trust,  named  by  Executors 
the  testator,  and  not  by  the  law,  the  person  nominated  may  compelled  to 
refuse,  though  he  cannot  assign  the  office  {a)  ;  and  even  if  in  accept  the 
the  lifetime  of  the  testator  he  has  agreed  to  accept  the  office, 
it  is  still  in  his  power  to  recede  {b). 

But  though  the  executor  cannot  be  compelled  to  accept  the  but  might  be 
executorship,  whether  he  will  or  not,  yet  by  stat.  21  Hen.  YIII.  ^Se  Ordfnaiy 
c.  5,  s.  8,  the  Ordinary  might  convene  before  him  {c)  any  person  to  accept  or 
made  and  named  executor  of  any  testament,  "  to  the  intent  to 
prove  or  refuse  the  testament"  and  if  he  neglected  to  appear,  he 
was,  previous  to  the  stat.  53   Geo.  III.  c.  127,  punishable  by 
excommunication  for  a  contempt  {d)  ;  and  might  subsequently 
be  dealt  with  in  the  mode  substituted  by  that  statute,  s.  2,  for 
excommunication  {e) .     This  power  of  citation  to  take  or  refuse 
probate  was,  it   is   apprehended,  transferred   to   the    Court   of 
Probate  by  the  23rd  section  of  the  Court  of  Probate  Act,  1857, 
and  is  now  vested  in  the  Probate  Division  of  the  High  Court  of 
Justice,  and  a  neglect  to  appear  to  the  citation  may  be  punished 
as  for  a  contempt  of  the  Court  under  the  25th  section. 

(«)  Bac.  Abr.  Exors.  (E.)  9.     See  the  form,  of  the  citation. 

Douglas  v.  Forrest,  4  Bingh.  704,  in  (r^  Wentw.Off.Ex.88,14tliedit.; 

the  judgment  of  Best,  C.  J.     And  Treat,  on  Eq,  Bk.  4,   Pt.  2,  c.  1, 

see  Mohamidu  Mohideen  Hadjiar  v.  s.  4. 

Pitcheij,  [1894]  A.  C.  437.  (e)  See  stat.  2  &  3  WiU.  IV.  c.  93 

{h)  Doyle  v.  Blake,  2  Scho.  &  Lef.  (Act    for  enforcing    process    upon 

239.  contempts  in  the  Coru'ts  Ecclesias- 

(c)  See  stat.  1  Edw.  6,  c.  2,  as  to  tical). 
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Letters  ad 

coUhjcmlum. 


ailininistra- 
tion  (Kin 
i'stamcnto 
(Oinexo. 

Stat.  21  &  22 
Vict.  c.  'Jo, 
s.  16: 

executor  sur- 
viving and 
dying  without 
proving  oruot 
appearing  to 
a  citatiou  to 
he  treated  as 
if  he  had 
not  been 
appointed. 

In  what  cases 
an  executor 
may  refuse : 


The  time  allowed  to  the  person  named  executor,  to  dolihorato 
whether  he  will  accept  or  refuse  the  executorship,  is  uncertain, 
and  left  to  the  discretion  of  the  judge,  who  has  used,  at  his 
pleasure,  not  only  within  the  year,  but  within  a  montli  or  two, 
to  issue  his  citation  (/). 

If  he  appear,  either  on  citation  or  voluntary,  and  pray  time 
to  consider  whctlier  he  will  act  or  not,  the  Ordinary  might, 
though  the  practice  seems  now  obsolete,  grant  letters  ad 
eoJIIgcinho))  in  the  interim  {<j).  But  if  he  appear,  and  refuse  to 
act,  or  fail  to  appear  to  the  above-mentioned  process,  admin- 
istration cu)ii  tcstamento  anncxo  will  be  granted  to  another  (//). 

By  stat.  21  &  22  Yict.  c.  95,  s.  IG,  "  whenever  an  executor 
appointed  in  a  Will  survives  the  testator  but  dies  without  having 
taken  probate,  and  whenever  an  executor  named  in  a  Will  is 
cited  to  take  probate  and  does  not  appear  to  such  citation,  the 
right  of  such  person  in  respect  of  the  executorship  shall  wholly 
cease,  and  the  representation  to  the  testator  and  the  admin- 
istration of  his  effects  shall  and  may,  without  any  further 
renunciation,  go,  devolve,  and  be  committed  in  like  manner  as  if 
such  person  had  not  been  appointed  executor  "  (/). 

Although,  as  above  stated,  an  executor  has  his  election  whether 
he  will  accept  or  refuse  the  executorship,  yet  he  may  determine 


(/)  Swinb.  Pt.  6,  s.  4  ;  Godolph. 
Pt.  2,  c.  19,  s.  1. 

{g)  Broker  v.  Charter,  Cro.  Eliz. 
92;  Treat,  on  Eq.  Bk.  4,  Pt.  2, 
c.  1,  s.  4;  ToUer,  41. 

(70  Swinb.  Pt.  6,  s.  1,  pi.  3,  s.  2, 
pi.  3,  4.  In  In  the  goods  of  Boherts, 
[1898]  P.  149,  a  grant  ad  colligen- 
dum was  made  to  enable  tbe  ad- 
ministratrix of  tbe  husband  of  tbe 
testatrix  to  let  and  manage  tbe 
farms  till  tbe  beir-at-law  could  be 
cited.  See  ante,  p.  184.  See  as  to 
administration  cum  testamento  au- 
nexo,  generally,  post,  Pt.  I.  Bk.  v. 
Cb.  III.  §  I.  p.  370. 

(/)  Tbis  enactment  seems,  in 
effect,  to  extend  tbe  79tb  section  of 
tbe  stat.  20  &  21  Vict.  c.  77  {post, 
p.  205),  to  tbe  case  of  a  party  cited, 
wbo  will  not  renounce  or  take  any 
step.    Therefore,  wbere  an  executor 


to  wbom  power  bas  been  reserved 
survives  bis  acting  co-executor,  and 
does  not  ajjpear  to  a  citation,  tbe 
case  will  stand  as  if  bis  name  bad 
never  appeared  in  tbe  "Will,  and  tbe 
executor,  if  any,  of  tbe  acting  exe- 
cutor will  be  tbe  representative  of 
tbe  original  testator:  In  the  goods 
of  Noddings,   2  Sw.  &  Tr.  15;  In 
the  goods  of  Beid,   [1896]  P.   129. 
So  on  the  death  of  an  executor, 
without  having  either  renounced  or 
taken  probate,  the  executor  of  tbe 
survivor  of  two   acting   executors 
becomes    tbe  jiersonal  representa- 
tive of  the  original  deceased :   In 
the  goods  of  Lorimer,  2  Sw.  &  Tr. 
471.     The  section  applies  wbere  the 
executor  is  cited  to  take  probate  of  a 
copy  of  a  Will,  and  does  not  appear : 
Davis  V.  Davis,  31  L.  J,  P.  M.  &  A. 
216.    See  also  ante,  p.  182,  and  jws^, 
p.  203,  n.  (r). 
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such  election,  by  acts  which  amount  to  an  administration.     For  ^^  cannot  if 
if  he  once  administer,  it   is  considered  that   he  has  already  administer. 
accepted  of  the  executorship,  and  the  Court  may  compel  him 
to  prove  the  Will  (/.) .     And  if  an  executor  take  possession  of.  Executor 
and  in  any  way  administer,  any  part  of  the  personal  estate,  penalty  of 
without  obtaining  probate  of  the  Will  within  six  months  of  ^^f°\  ^^^^ 
the   death   of   the   testator,  or   mthin   two   months   after  the  not  obtain 
termination  of  any  suit  or  dispute  respecting  the  Will,  if  there  ^^thhi^ix 
be  any  such,  which  shall  not  be  ended  within  fom'  months  after  months  of 
the  death  of  the  testator,  he  is  liable  to  a  penalty  of  double  the  death : 
amount  of  duty  chargeahle,  which  penalty  becomes  a  debt  due  from  or  within  two 
him  to  the  Crown,  recoverable  by  any  of  the  ways  or  means  in  termination 
force  for  the  recovery  of  probate,  legacy  or  succession  duties  (/).  of  probate 

If  an  executor  of  an  executor  intermeddle  in  the  adminis-  -^^^  ^^^  ^^iq 
tration  of  the  effects  of  the  first  testator,  he  cannot  refuse  the  executor  of 
administration  of  the  effects  of  the  latter :  And   it  has  now  refuse  if  he 
been  decided  in  accordance  with  the  practice  of  the  Prerogative  P'i^®  admm- 
Court  that  he  cannot  take  upon  himself  the  latter  and  refuse 
the  former  {ni). 

Although  there  are  old  cases  to  the  contrary,  the  law  is  now 
taken  to  be,  that  if  the  executor  has  acted,  and  the  Court,  not 
knowing  it,  commits  administration  to  another,  the  administra- 
tion may  be  revoked,  and  the  executor  compelled  to  prove  the 
Will ;  for  an  executor  who  has  intermeddled  cannot  subsequently 
renounce,  nor  has  the  Cornet  power  to  authorize  him  to  do  so  [n), 
yet  the  grant  of  administration  cum  testamento  annexo,  until  so 
revoked,  is  valid ;  and,  consequently,  in  neither  of  these  cases 
can  a  debtor  to  the  testator,  in  answer  to  a  suit  by  such 
administrator,  set  up  the  act  in  j^ois  of  the  executor  against  his 
renunciation,  in  order  to  delay  or  prevent  a  recovery  by  the 
administrator  (o). 

{k)  Godolph.  Pt.  2,  c.   19,  s.  2 ;  Eq.  25  :  In  the  (joods  of  Perry,  2 

Swinb.  Pt.  6,  s.  2,  pi.  6,  s.  22,  pi.  1 ;  Curt.  655. 

Bro.  Exors.  pi.  90;  Long  v.  Symes,  (»)  Jackson  v.  Whitehead,  3  Pliil- 

3  Hagg.  774;  Mordaunt  v.  Clarke,  lim.   577;  and  see  Re  Stevens,   ubi 

L.  E.  1  P.  &  D.  592 ;  Be  Stevens,  sup.;    1    Poll.   Abr.    Exor.   (C.)   2, 

[1897]  1  Cb.  422,  [1898]  1  Cb.  162.  p.  907 ;  Wentw.  Off.  Ex.  91,   92, 

Seejjo.s^  p.  200,  n.  [p).  14tb  edit.;  Godolpb.  Pt.  2,  c.  31, 

(/)  55   Geo.   III.    c.    184,  s.    37,  s.  3 ;  2  Scbo.  &  Lefr.  237.     Factum 

amended  by  tbe  Customs  and  In-  valet,  says  "Wentwortb,    quod  fieri 

land  Eevenue  Act,   1881  (44  Vict.  non    dehuit.      See   also   Jackson  v. 

c.  12,  s.  40) :  Att.-Gen.  v.  Neio  York  Whitehead,  3  Pbillim.  577. 

Breweries  Co.,  [1899]  A.  C.  62.  (o)  Doyle  y.  BlnJce,  2  Scbo.  &  Lefr. 

(7ft)  Brooke  v.   Haymes,  L.  E.  6  237. 
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Ronimciiitlon 

of  Olio  of 

st'Vi'ral  execu- 
tors after 
iutoniiecldling 
invalid. 

The  executor 
is  liable  to 
be  sued, 
althoufjh 
ndiniiii.stra- 
tion  bo 
granted  to 
another,  if  he 
has  adminis- 
tered. 


Question  of 
liability  to 
creditors  and 
legatees  of 
executor 
renounf;ing 
after  act  of 
administra- 
tion. 
What 
amounts  to 
an  adminis- 
tration . 


If  one  of  several  executors,  after  intermeddling  with  the 
eff(>cts,  renoimoes,  his  renunciation  is  invalid,  and  the  record  of 
it  on  the  probate  granted  to  liis  co-executors  ought  to  bo 
cancelled  (;;). 

The  only  sense  in  which  the  committing  of  the  adminis- 
tration under  such  circumstances  can  now  be  said  to  be  void 
is,  as  far  as  respects  the  protection  of  the  executor :  for  if  he 
has  once  administered,  he  will  remain  liable  to  be  sued 
as  executor,  both  at  law  and  in  equity,  in  spite  of  his 
renunciation,  and  the  consequent  appointment  of  an  adminis- 
trator (</) .  So  if  an  executor  administer  to  part  of  the  assets, 
he  shall  be  charged  with  the  receipts,  as  executor,  though  he 
renounced  the  executorship,  and  paid  the  money  to  the  other 
executor  who  proved  the  Will  (r) . 

The  general  question  as  to  the  liability,  to  creditors  and 
legatees,  of  an  executor  who  renounces  after  an  act  of  adminis- 
tration, or  who  proves  the  Will,  and  then  professes  to  renounce 
his  representative  character,  will  be  considered  at  large  in  a 
subsequent  part  of  this  Treatise  (s) . 

With  resj)ect  to  what  acts  will  amount  to  an  administering, 
such  as  to  render  an  executor  compellable  to  take  probate, 
two  general  rules  may  be  laid  down  :  1st,  That  whatever  the 
executor  does  with  relation  to  the  goods  and  effects  of  the 
testator,  which  shows  an  intention  in  him  to  take  upon  him 
the  executorship,  will  regularly  amount  to  an  administration. 
2ndly,  That  whatever  Acts  will  make  a  man  liable  as  an 
executor  de  son  tort  (t),  will  be  deemed  an  election  of  the 
executorship  {u) . 


(p)  In  the  goods  of  Badenach,  3 
S"W.  &  Tr.  465,  in  which  case  one  of 
several  co-executors  who  had  re- 
nounced after  intermeddling  was 
allowed,  notwithstanding  sect.  79 
of  20  &  21  Vict.  c.  77,  to  retract  his 
renunciation  on  the  ground  that  the 
renunciation  was  invalid  after  inter- 
meddling: Re  Stevens,  [1897]  1  Ch. 
422  ;  [1898]  I'b.  162  ;  in  which  case 
Vaiighan  Williams,  L.  J.,  says,  "  I 
think  no  action  would  lie  for  neglect 
to  take  out  probate,  as  no  such 
action  appears  ever  to  have  been 
brought ;  and  I  think  that  plain- 
tiff's only  remedy  is  by  citing  the 


executor  in  the  Probate  Division. 

(q)  Wentw.  Off.  Ex.  92,  14th 
edit. 

(r)  Bead  v.  Truelove,  Ambl.  417. 

(s)  Post,  Pt.  IV.  Bk.  IT.  Ch.  II. 
§  II.  p.  1475. 

{t)  See  ante,  Ch.  v.  p.  183  et  seq., 
as  to  what  acts  will  constitute  a 
man  executor  de  son  tort. 

(h)  Godolph.  Pt.  2,  c.  8,  s.  1, 
and  s.  6 ;  Bac  Abr.  tit.  Executors 
(E.)  10  ;  Toller,  43  ;  Rayner  v. 
Green,  2  Curt.  248.  But  see 
Wentw.  Off.  Ex.  c.  3,  p.  94, 
14th  edit. 
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Hence,  it  has  been  adjudged,  that  if  the  executor  takes 
possession  of  the  testator's  goods,  and  converts  them  to  his 
own  use,  or  disposes  of  them  to  others,  this  is  an  adminis- 
tration (.r).  So  if  he  takes  the  goods  of  a  stranger,  under 
an  apprehension  that  they  belonged  to  the  testator,  and 
administers  them,  this  amounts  to  an  administration  (//) .  As 
where  the  testator  being  tenant  at  will  of  certain  goods,  his 
executor  seized  the  goods,  supposing  them  to  belong  to  the 
testator,  with  an  intent  to  administer ;  it  was  holden,  that  his 
intention  appearing,  this  made  him  executor  in  law  (;:) , 

Where  a  man  who  was  named  as  one  of  several  executors, 
in  answer  to  an  inquiry  who  were  the  executors,  wrote  a 
letter,  saying,  that  he  and  others  were  executors,  this  was 
held  to  afford  sufficient  evidence  that  he  had  acted  as 
executor  (r/). 

But  if  an  executor  seizes  the  testator's  goods,  claiming  a 
property  in  them  himself,  though  afterwards  it  appears  that 
he  had  no  right,  yet  this  will  not  make  him  executor ;  for  the 
claim  of  property  shows  a  diiferent  \iew  and  intention  in  him 
than  that  of  administering  as  executor  (J) . 

If  an  executor  receives  debts  due  to  the  testator,  and, 
especially  if  he  gives  acquittances  for  such  debts,  this  amounts 
to  an  election  of  the  executorship  ;  so,  if  he  releases  a  debt  due 
to  the  testator  (c) . 

So  if  there  are  two  executors,  and  one  of  them  hath  a  specific 
legacy  devised  to  him,  and  he  takes  possession  of  it,  without  the 
consent  of  his  co-executor,  this  amounts  to  an  administration ; 
for  a  legatee  cannot  take  a  personal  chattel  bequeathed  to  him, 
without  the  assent  of  the  executor  (f/). 

In  the  case  of  Long  v.  Sijmes  (e)  the  insertion  of  an  advertise- 
ment calling  on  persons  to  send  in  their  accounts,  and  to  pay 

{x)  Wentw.  c.  3,  p.  93,  Uthedit.;  {b)  Bac.  Abr.  tit.  Executors  (E.) 

or  even  take  them  into  his  hands,  10. 

some  say,  without  converting  them  :  (p)  Wentw.  OS.  Ex.  94, 14th  edit. ; 

liid.  Swinb.  Pt.  6,  s.  22,  pi.  2 ;  1  Eoll. 

(?/)   1    Eoll.    Abr.    917,    pi.    12  ;  Abr.  917,  pi.  7,  8;  PijU  y.  Fendall, 

Bac.  Abr.  tit.  Executors  (E.)  10.  i  Qas.  temp.  Lee,  553. 

(z)   1    EoU.   Abr.   917,    pi.    13  ;  ,       ^  „     ., 

13       AT.     +•+  -I?  ..  f...   T?  ^  in  '0  1  Roll.  Abr.  917,  tit.  Exor. 

Bac.  Abr.  tit.  Executors  (E.)  10.  J-  '                         at.      +-4.    -c^ 

(a)  F/cA-m  V.  Bell,  10  Jur.  N.  S.  (^^   P^"    ^'    ^^«-   ^^'-   ^'^-  E^"^' 

376;    3  N.   E.  624.      And  see  iZe  (^•)  ^^^     See  m/m,  Pt.  ill.  Bk.  ill. 

Stevens,  [1897]  1  Ch.  422;    [1898]  ^^-  ^^-  §  "^-  ?"  l^^^^" 

1  Ch.  162.  (e>  3  Hagg.  771. 
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money  due  to  the  testator's  estate,  to  A.  and  B.  "  liis  executors 
in  trust,"  was  liold  to  make  tliem  compellable  to  take  probate, 
and  to  subject  them  personally  to  the  costs  occasioned  by  their 
resistance  :  the  estate  being  small,  and  left  for  two  years  and  a 
half  without  a  representative. 

An  executor  who  has  not  proved  is  not  to  bo  considered  as 
acting  by  assisting  a  co-executor,  who  has  jiroved,  in  writing 
letters  to  collect  debts,  nor  by  writing  directly  to  a  debtor  of 
the  testator,  and  requiring  payment  (./').  But  in  Harrison  v. 
Graham  (g),  Barbara  Graham  by  Will  appointed  her  mother, 
her  sisters  Margaret  and  Elizabeth,  and  her  brother  Robert,  her 
executors,  and  died  :  Margaret  alone  proved  the  Will,  and  acted 
chiefly  as  executor,  and  was  described  as  the  only  acting  one,  in 
a  letter  of  attorney  executed  by  the  others,  who  were  therein 
described  as  executors,  to  empower  Margaret  to  receive  a 
quantity  of  stock :  Eobert,  by  virtue  of  another  letter  of 
attorney,  executed  by  the  other  executors,  transferred  a  quantity 
of  the  testatrix's  S.  S.  Stock,  received  the  money,  and  paid  it 
over  the  same  day  to  Margaret :  After  this  she  and  the  mother 
died  making  Robert  their  executor :  It  did  not  appear  that 
Robert  had,  under  the  first  executorship,  done  any  other  act  as 
executor,  besides  giving  the  one  letter  of  attorney,  and  receiving 
the  other  :  But  Lord  Hardwicke  held  that  this  was  such  an  act 
of  administration  in  Robert,  as  should  make  him  chargeable  as 
to  his  own  estate  (h) . 
An  executor  Taking  the  oath  as  executor  is  not  to  be  considered  as  an 
StJrhe'ir^'^^  intermeddling  such  as  to  preclude  renunciation  {I)  ;  but  an 
sworn.  executor  cannot  renounce  after  he  has  taken  probate  (k) .     In  a 

case  indeed,  decided  31  Car.  II.,  the  executor  named  in  the 
Will  had  taken  the  usual  oath,  and  then  refused  (but  after  a 
caveat  entered)  ;  and  another  endeavoured  to  obtain  letters  of 
administration :  the  executor  came  afterwards  to  desire  the  Will 
under  probate,  and  contested  the  granting  of  administration : 
and  it  was  adjudged  against  him,  supposing  that  he  was  bound 
by  the  refusal :  But  after  an  appeal  to  the  Delegates,  a  man- 
damus was  prayed,  and  granted  by  the  Court  of  King's  Bench  : 

(/)  Orr  v.  Newton,  2  Cox,  274.  will  be  found    fully  stated,  post, 

See  also  Stacey  v.  Elph,  1  M.  &  K.  Pt.  iv.  Bk.  ii.  Ch.  ii.  §  ii.  p.  1477. 
195.  {i)  Macdonell    v.    Prendergast,    3 

{g)  3  Hill's  MSS.  239 ;  1  P.  Wins.  Hagg.  216. 
241,  n.  ()/)  to  6tli  edit.  (/.•)  In  the  goods  of  Veiga,  32  L.  J. 

(/i)  The  judgment  in   tliis  case  P.  M.  &A.  9;  cf.  a«^e,  pp.  198,  199. 


Ch.  VI.  §  I.]       or  acceptance  of  the  Office.  203 

for  that,  having  taken  the  oath,  he  could  not  be  admitted  to 
refuse,  and  the  Ecclesiastical  Court  had  no  further  authority  (/) . 
However,  if  he  has  not  administered,  '<\\q  Court  will  now,  upon 
his  own  application,  dismiss  him,  and  allow  him  to  renounce 
probate,  even  after  the  usual  oath,  and  an  appearance  given  as 
executor.  Such  a  renunciation  was  permitted  in  the  case  of 
Jackson  v.  WhifcJicad  {>n) ,  in  order  that  the  executor  might  be 
examined  as  a  witness ;  and  Sir  John  NichoU,  in  giving  his 
judgment,  seemed  to  doubt  the  correctness  of  the  report  of  the 
former  case,  and  said,  that  at  most  it  only  decided  that  a  volun- 
tary renunciation  is  not  so  binding  as  to  exclude  an  executor 
from  the  duties  of  the  executorship. 

With  respect  to  the  mode  of  refusal  by  the  executor,  it  is  laid  How  au 

down  that  refusal  cannot  be  verbally,  or  by  word  ;  but  it  must  ^^'^'^^^^"^  ^^7 

/  ^  •'  '  renounce : 

be  by  some  act  entered  or  recorded  in  the  Spiritual  Court ;  and 
therefore  must  be  done  before  some  judge  spiritual,  and  not 
before  neighbours  in  the  country  {n).     But  if  the  executor  sent  the  refusal 
a  letter  to  the  Ordinary,  by  which  he  renounced,  and  the  refusal  ™"^t  "o*  i^e. 

•^  '     -^  ^  '  _  ID.  jjais,  but  m 

be  recorded,  it  was  sufficient.  As  in  a  case  where  Sir  Ralph  the  Spiritual 
Eowlet  made  the  Lord  Keeper  Bacon,  C.  J.  Catlin,  and  the  """^  ' 
Master  of  the  Rolls,  executors ;  they  wrote  a  letter  to  the 
Ordinary,  that  they  could  not  attend  the  executorship,  and 
therefore  wished  him  to  commit  administration  ;  who  did  so, 
making  every  one  of  their  refusals  to  be  recorded  ;  and  this 
was  held  good  (o) .  And  accordingly  it  has  been  held  that  the 
renunciation  need  not  be  under  seal  ( p) . 

Until  the  refusal  is  recorded,  no  person  can  take  adminis-  until  refusal 
tration  (n),  and  until  the  refusal  has  been  recorded  it  can  be  ''ecordedno 

^^'"  one  can  take 

withdrawn  (>•).  administra- 

tion : 

(/)  Anon.,  1  Ventr.  335.  {q)  Long  v.  Symes,  3  Hagg.  776. 

{m)  3    Phillim.    577.      See    also  (r)  In  the.  yoods  of  Movant,  L.  E. 

Long  V.  Symes,  3  Hagg.  774.  3    P.   &    D.    151.      Administration 

(h)  Wentw.    Off.    Ex.    88,    14tli  will  not  be  granted  on  tlie  consent 

edit. ;  Long  v.  Symes,  3  Hagg.  776.  of    the    executor.       The    executor 

(o)  Broker  v.  Charter,  Cro.  Eliz.  must  either  renounce   probate    or 

92  •  S.  C,    Owen  44  ;  Moor   272-1  f^il  to  appear  to  citation  under  stat. 

Leon.   135;  Wentw.    Off.   Ex.    88,  21   &  22  Vict.    c.    95,   s.  16,  ante, 

14th  edit. ;   Godolph.  Pt.  2,  c.  19,  P-  198 :  Garrard  v.  Garrard,  L.  E. 

s.  4.  2  P.   &  D.  238.     And  see  In  the 

(p)  In  the  goods  of  Boyle,  3  Sw.  goods  of  Reid,  [1896]  P.  129,  ante, 

&  Tr.  426.  p.  182. 
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before  •n-hom, 
•when  tlio 
Ordinary 
liiinsclf  is 
executor : 


form  of 

renunciation : 

execiitor  do- 
clining  the 
usual  oath : 

his  renuncia- 
tion cannot 
be  in  part : 


the  renuncia- 
tion will  not 
be  received 
unless  accom- 
panied by 
the  Will. 


In  case  the  Ordinary  himself  were  made  executor,  then  ho 
might  have  refused  before  liis  own  commissary  (s). 

If  a  party  renounce  in  person,  he  takes  an  oath  that  he  has 
not  intermeddled  in  the  effects  of  the  deceased,  and  will  not 
intermeddle  therein  with  any  view  of  defrauding  the  creditors. 
But  he  may  renounce  by  proxy,  and  then  the  oath  is  dispensed 
with  {t). 

If  the  executor  refuse  to  take  the  usual  oath,  or  being  a 
Quaker  to  make  tlie  affirmation,  tliis  amounts  to  a  refusal  of 
the  office,  and  shall  be  so  recorded  («). 

An  executor  cannot  in  part  refuse.  He  must  refuse  entii'ely, 
or  not  at  all  (.r).  An  exception  has  been  supposed  to  exist  in 
the  case  of  his  testator  being  executor  to  another  person  ;  for, 
it  has  been  said,  he  might  well  assent  to  be  executor  to  the  one 
testator,  and  refuse  for  the  other.  But  it  has  now  been  decided 
in  accordance  with  the  established  practice  of  the  Prerogative 
Court  that  he  can  not  do  so  {y) . 

It  was  the  practice  of  the  Prerogative  Office  of  Canterbury 
not  to  receive  the  renunciation  of  a  party,  imless  it  were  accom- 
panied by  the  original  Will  of  the  deceased,  probate  of  which 
it  purported  to  renounce  (s) . 

The  present  practice  is,  that  the  executor  intending  to  re- 
nounce signs  the  common  form  of  renunciation  in  the  presence 
of  a  witness,  and  the  form  is  then  filed  in  the  register  of  the 
Probate  Division.  A  renunciation  does  not  exist  as  an  effective 
instrument  until  it  has  been  recorded  and  filed,  and  until  then 
it  may  be  withdrawn  [a) . 

(s)  Wentw.  Off.  Ex.  89 ;  Bro. 
Ordinary,  pi.  13. 

(t)  Toller,  42.  The  usual  prac- 
tice of  the  Eegistry  has  been  to 
require  renunciation  to  be  under 
the  hand  of  the  party  entitled  to 
the  grant.  But  where  he  is  out  of 
England,  an  authority  to  renounce 
by  power  of  attorney  may  suffice  : 
In  the  goods  of  Rosser,  3  Sw.  &  Tr. 
490. 

(h)  Rex  V.  Raines,  1  Lord  Eaym. 
363,  per  Holt,  C.J. ;  Toller,  41.  As 
to  the  effect  of  an  executor  not  ap- 
pearing when  cited  to  take  probate, 
see  ante,  p.  198. 

(cc)  Paule  V.  Moodie,  2  Eoll.  Eep. 
132;    11   Yin.   Abr.   139,   pi.    10; 


Dotjle  V.  Dlahe,  2  Scho.  &  Lef.  239, 
245.  In  this  case  Lord  Eedesdale 
said:  "Executors  must  either 
wholly  renounce,  or  if  they  act  to 
a  certain  extent  as  executors  and 
take  upon  them  that  character, 
they  can  be  discharged  only  by 
administering  the  effects  them- 
selves, or  by  putting  administra- 
tion into  the  hands  of  a  Court  of 
Equity." 

(?/)  Brooke  v.  Haymes,  L.  E.  6 
Eq.  25 ;  In  the  goods  of  Perry,  2 
Curt.  655 ;  ante,  p.  199,  note  {m). 

{z)  In  the  goods  of  Fenton,  3  Add. 
35. 

[a)  In  the  goods  of  Morant,  L.  E. 
3P.  &D.  151. 
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SECTION  II. 

The  consequence  of  Renunciation  by  an  Executor. 

Prior  to  the  passing  of  stat.  20  &  21  Vict.  c.  77,  s.  79,  it  had  Former  prac- 
been  established,  by  the  practice  of  the  Prerogative  Court  and  the  traction  by ' 
decided  cases,  that  the  renunciation  of  an  executor  might  be  re-  executor  of 
traeted  at  any  time  before  administration  granted,  and  that  where 
there  was  a  sole  executor  who  renounced  or  several  who  all  re- 
nounced and  administration  was  granted,  the  renunciation  could 
never  be  retracted  ;  but  that  where  there  were  several  executors 
and  some  renounced  and  others  proved  the  Will  the  renunciation 
was  not  peremptory,  but  might  be  retracted  at  any  time  before 
any  actual  grant  of  administration  de  bonis  nan,  but  not  after- 
wards {b). 

But  now  by  stat.  20  &  21  Vict.  c.  77,  s.  79,  "  where  any  Modem  prac-- 
person,  after  the  commencement  of  this  Act,  renounces  probate  g|a*t/20  & ''i 
of  the  Will  of  which  he  is  appointed  executor,  or  one  of  the  Vict.  c.  77, 
executors,  the  rights  of  such  person  in  respect  of  the  executor-  j^jo.jj'tg  f  ^^ 
ship  shall  wholly  cease,  and  the  representation  of  the  testator  executor  re- 
and  the  administration  of  his  effects  shall  and  may,  without  probate  to 
any  further  renunciation,  go,  devolve  and  be  committed  in  like  °^^^^  ''^^  }^  ^^ 

-e  1  111  -1  had  not  been 

manner  as  if  such  person  had  not  been  appomted  executor     (c) .  named  in  the 
"By  rule  50,  P.  P.    (non-contentious  business),  no  person  -p^ ,  '     p  ^j 
who  renounces  probate  of  a  Will  or  letters  of  administration  of  No  person 
the  personal  estate  and  effects  of   a   deceased  person  in  one  onTcharafter' 
character   is  to   be   allowed   to   take   a   representation   to  the  to  take  repre- 

,  T  .  ,1  1  1      5)  /  7\  sentation  in 

deceased  m  another  character    {a).  another. 

(h)  See   as   to   the  practice   and  retractation  will    not   be    allowed 

authorities  prior  to  20  &  21  Vict.  vmless  it  can  be  shown  that  it  will 

c.  77,  s.  79,  the  earlier  Editions  of  be  for  the  benefit  of  the  estate  or 

this  Work  :  Pt.  I.  Bk.  iii.  Ch.  vi.  of  those  interested  under  the  Will : 

§  II.  In  the  goods  of  GUI,  L.  E.  3  P.  & 

(c)  See  la  the  goods  of  Nod-  D.  113;  In  the  goods  of  Loftus,  3 
dings  and  In  the  goods  of  Lorimer,  Sw.  &  Tr.  307.  This  section  does 
ante,  p.  198,  note  (i).  There  is  not  apply  to  an  executor  who  re- 
nothing  in  this  enactment  to  pre-  nounced  before  the  Act  came  into 
vent  the  Court  from  allowing  a  force  :  In  the  goods  of  Whitham, 
retractation  of  the  renunciation  L.  E.  1  P.  &  D.  303. 
according  to  the  old  practice  in  a  [d]  See  In  the  goods  of  Loftus, 
case  fit  for  it :  In  the  goods  of  Bade-  3  Sw.  &  Tr.  307,  fi'om  which  it 
7iach,  3  Sw.  &  Tr.  465  ;  In  the  goods  appears  that  this  rule  is  capable  of 
of  Stiles,  [1898]  P.  12.     But  such  modification  by    the  Court.      See 
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Whetlicr 
executors 
may  after 
renouiicinji 
exercise  a 
power. 


It  is  said  by  very  eminout  writers,  that  wlicro  a  power  is 
given  to  executors,  tliey  may  exercise  it,  although  they  renounce 
probate  of  the  Will  {(').  But  with  the  greatest  deference  to 
their  authority,  it  may  be  doubted  whether  the  position  is  true, 
unless  when  the  power  is  given  them  in  tlieii-  proper  names,  and 
without  reference  to  their  office  as  executors  (,/'). 

If  a  power  has  been  conferred  on  a  party  to  a  deed,  his 
executors,   administrators,    and   assigns,    and   ho   dies,   having 


also  In  the  goods  of  Wheelwright, 
3  P.  D.  71.  In  tlie  case  of  In  the 
goods  of  BiisseJl,  L.  E.  1  P.  &  D. 
634,  the  Coui't  allowed  one  wlio 
had  been  appointed  executor  and 
renounced  that  office,  to  take  ad- 
ministration test,  annexe  as  at- 
torney of  the  other  executors  not- 
withstanding rule  50.  Lord  Pen- 
zance, in  the  course  of  his  judg- 
ment in  the  last-mentioned  case, 
said:  "As  regards  the  apijlication 
of  the  50th  rule  to  this  case,  I 
think  that  the  words,  '  No  person 
who  has  renounced  in  one  character 
shall  take  a  representation  to  the 
same  deceased  in  another  char- 
actor,'  must  mean  that  where  a 
man  under  a  Will  occupies  in 
reference  to  the  testator  two  dif- 
ferent characters,  he  shall  not  select 
either  one  he  pleases  as  the  basis 
of  his  grant,  but  must  take  admi- 
nistration on  the  largest  ground. 
He  cannot  throw  aside  probate 
and  take  a  more  limited  grant. 
That  rule  does  not  conflict  with 
the  decision  the  Court  has  arrived 
at."  As  to  renunciation  by  a 
next  of  kin,  see  j>ost,  Pt.  i.  Bk.  v. 
Ch.  III.  §  I.  pp.  375,  376. 

(e)  1  Sugden  on  Powers,  138, 
6th  edit. ;  2  Prest.  on  Abstr.  264. 

(/)  See  Perkins,  No.  548,where 
the  distinction  is  thus  taken:  "If 
a  man  will  that  A.  and  B.,  his  exe- 
cutors, shall  sell,  &c.,  and  they 
refuse  before  the  Ordinary,  yet  it 


seems  they  may  sell,  because  they 
are  certainly  named,  so  that  it  ap- 
pears the  Will  of  the  testator  is, 
that  they  shall  sell,  whether  they 
refuse  or  not.     But    otherwise  it 
shall  be  (as  it  seems)  if  he  will  that 
his  executors    shall  sell,   without 
expressing  their  names,  and  they 
all  refuse  before  the  Ordinary,  they 
cannot  sell."     See  also  the  cases  of 
Yates  V.  Compton,  2  P.  Wms.  309, 
and  Keates  v.  Burton,  14  Ves.  434 
(which  is  cited  by  Sir  E,  Sugden). 
In  the   latter  case,  a  power  was 
given  to    ' '  my   said  trustees  and 
executors,"  and  one  of  the  executors 
died  and  the  other  renounced,  with- 
out exercising  it :   Sir   W.   Grant 
observed,  "The  power  is  given  to 
the  executors,  but  they  have  not 
exercised    it,   and    they  have   re- 
nounced the  only  character  in  which 
it  was  competent  to  them  to  exercise 
it."     The  view  taken  by  the  Author 
in  the  text  has  been  confirmed  by 
the  decision  of  the  Court  of  Appeal 
in  Crauford  v.  Forshaiv,  [1891]  2 
Ch.  261 ;  in  which  case  it  was  held 
(reversing  the  decision  of  Kekewich, 
J.)  that  an  executor,  who  had  re- 
nounced probate,  could  not  act  in 
the  exercise  of  a  power  of  selecting 
charities  and  distributing  a  residue 
amongst  them :  and  that  the  power 
was  given  to  the  executor  in  the 
character  of  executor,  and  that  the 
two  who  had  proved  could  exercise 
it  alone.     See  also  Ee  Smith,  [1904] 
1  Ch.  139. 
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appointed  several  executors,  one  of  whom  renounces,  the  others 
who  act  may  well  exercise  the  power  {cj). 

If  a  debtor  makes  his  creditor  and  another  his  executors,  and  ^JJ^J^f''*"'' 
the  creditor  neither  intermeddles,  nor  proves  the  Will,  he  may  nounces  may 
brmg  an  action  agamst  the  other  executor  (A).  executor. 

,  .   ^         ■„    /r.    7N         Tin  A-  -7  (^0  Dorchester  v.   Wehh,   Sir  W. 

((/)  Granville  (Earl)   v.  M'J^eile,  "^  ' 

^•^^  ^         ^  Jones,  34o ;  Bawhnson  v.  bhaw,  6 

7  nare,  156.     ^qq  j^ost,  p.  723.  rj.^^^  j^^p^  557^     ^qq  post,  p.  726. 
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BOOK   THE   FOURTH. 

OF  PEOBATE. 


CHAPTER  THE  FIRST. 

OF  THE  NECESSITY  OF  OBTAINING  PROBATE  IN  THE  PROBATE 
DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE,  AND  OF  THE 
JURISDICTION  AND  AUTHORITY  OF  THAT  COURT:  AND 
THEREWITH  OF  THE  ACTS  AND  LIABILITIES  OF  AN 
EXECUTOR  BEFORE  PEOBATE. 

SECTION    I. 

The  Will  muHt  he  iwovcd  in  tlie  Probate  Division. 

The  Ecclesi-    J-T  appears  to  have  been  a  subject  of  mucb  controversy,  whether 

warrrm°^*    the   probate   of   Wills   was   originally   a   matter   of   exclusive 

the  only  ecclesiastical  jurisdiction  {(i).     But  whatever  may  have  been  the 

■which  the        ^^'^^  ^^  earlier  times,  it  is  certain  that,  at  the  time  of  the  passing 

^aMityof^a     of  the  Court  of  Probate  Act  (stat.  20  &  21  Yict.  c.  77),  the 

ROBalty  could   Ecclesiastical  Court  was  the  only  Court  in  which  the  validity  of 

or  ^Iputed^^*^  Wills  of  personalty,  or  of  any  testamentary  paper  whatever 

relating  to  personalty,  could  be  established  or  disputed  {h).     An 

exception  to  this  general  rule  however  was  to  be  found  in  the 

case  of  certain  Courts  Baron  that  had  had  probate  of  Wills  time 

out  of  mind,  and  had  always  continued  that  usage. 

In  which  of         Regularly  the  Coiu't  in  which  the  testament  of  a  deceased 

(a)  Bac.  Abr.  Exors.  (E.)  1 ;  Dijhe  Ch.  i. ;  Oascoyne  v.  Chandler,  2  Cas. 

v.  Walford,  5  Moo.  P.  C.  434.  temp.  Lee,    241.     See  jiost,  Pt.  I. 

(J)  Fonblanq.  Treat,  on  Eq.  Pt.  Bk.  iv.  Ch.  ii.  §  ix.  p.  300,  as  to  tlie 

2,  c.   1,  s.   1,  note  (a);  Bac.  Abr.  general  question,  of  wbat  instru- 

Exors.  (E.)  1 ;  post,  Pt.  i.  Bk.  v.  ments  probate  is  necessary. 
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person  oiiglit  to  have  been  proved  was  the  Court  of  the  Ordinary  the  Eccle- 
of  the  phice  wherein  the  testator  dwelt,  i.e.,  generally  speaking  courts  the 

the  bishop  of  the  diocese.  Will  was  to 

.  .  .  be  proved. 

But  if  the  deceased,  at  the  time  of  his  death,  had  effects  to 
such  an  amount  as  to  be  considered  notable  goods,  usually  called 
hona  notahUia,  within  some  other  diocese  or  peculiar  (c)  than  that 
in  which  he  died,  then  the  Will  must  have  been  proved  before 
the  Metropolitan  of  the  province  by  way  of  special  preroga- 
tive {d)  ;  whence  the  Courts  where  the  validity  of  such  Wills 
was  tried,  and  the  offices  where  they  were  registered,  were 
called  the  Prerogative  Courts  and  the  Prerogative  Offices  of 
Canterbury  and  York  [e) . 

But  by  stat.  20  &  21  Yict.  c.  77  (intituled  An  Act  to  amend  20  &  21  Vict. 
the  Law  relatinq  to  Probates  and  Letters  of  Administration  in  ^     > «.    . 

.  .  .     .  .  ,,....         Testamentary 

England),  after  reciting  that  "  it  is  expedient  that  all  jurisdiction  and  other 
in  relation  to  the  grant  and  revocation  of  probates  of  Wills  and  ^f  E^ccle-°^^ 
letters  of  administration  in  England  should  be  exercised  in  the  siastical  and 
name  of  her  Majesty  in  one  court,"  it  is  enacted  by  sect.  3,  that  abolished. 
"  the  voluntary  and  contentious  jurisdiction  and  authority  of  all 
ecclesiastical,  royal  peculiar,  peculiar,  manorial,  and  other  courts 
and  persons  in  England,  now  having  jurisdiction  or  authority  to 
grant  or  revoke  probate  of  Wills  or  letters  of  administration  of 
the  effects  of  deceased  persons,  shall,  in  respect  of  such  matters, 
absolutely  cease  ;  and  no  jurisdiction  or  authority  in  relation  to 
any  matters  or  causes  testamentary,  or  to  any  matter  arising 
out  of  or  connected  with  the  grant  or  revocation  of  probate  or 
administration,  shall  belong  to  or  be  exercised  by  any  such  court 
or  person." 

And  by  sect.  4,  *'  The  voluntary  and  contentious  jurisdiction  S.  4.  Testa- 
and  authority  in  relation  to  the  granting  or  revoking  probate  of  ^ligaiction  to 
Wills  and  letters  of  administration  of  the  effects  of  deceased  (/)  ^^  exercised 

in  the  Queens 

(c)  "  Peculiars "  were  certain  clis-  Courts,  see  the  earlier  editions  of 

tricts    exempt  from   the  jurisdic-  this  AYork:    Pt.  I.  Bk.  iv.  Ch.  i. 

tion  of  the  Ordinary  of  the  Diocese  §  i. 

in  "which   they  lay,   and  were   so  (/)  By  the  interpretation  clause, 

called  becaiise  they  had  a  peculiar  sect.  2,  "  'Will'  shall  comprehend 

and  special  Ordinary  of  theii'  own.  '  Testament,'  and  all  other  testa- 

{d)  4  Inst.  335.  mentary  instruments  of  which  pro- 

(e)  "With  regard  to  the  jurisdic-  bate    may  now  be    granted,    and 

tion  and  authority  exercised  prior  '  Administration '  shall  comi^rehend 

to  the  passing    of    the    Court    of  all  letters  of  administration  of  the 

Probate  Act  by  the  Ecclesiastical  effects  of  deceased  persons,  whether 

W^.E. — VOL.  I.  P 
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name  Ly  a 
Court  of 
Probate. 


S.  23.  The 
Court  to  have 
throughout 
all  England 
the  same 
powers  as  the 
Prerogative 
Court  within 
the  province 
of  Canter- 
bury. 


Court  of  Pro- 
bate substi- 
tuted for  the 
Ecclesiastical 
Courts 
universally. 


36  &  37  Vict. 
c.  66. 

Court  of  Pro- 
bate to  form 
a  Division  of 
High  Court 
of  Justice. 


persons  now  vested  in  or  wliich  eaii  be  exercised  by  any  court  or 
person  in  England,  together  witli  full  authority  to  hear  and 
determine  all  questions  relating  to  matters  and  causes  testa- 
mentary (^),  shall  belong  to  and  be  vested  in  her  Majesty,  and 
shall,  except  as  hereinafter  is  mentioned,  be  exercised  in  the 
name  of  her  Majesty  in  a  court  to  bo  called  the  Court  of  Probate, 
and  to  hold  its  ordinary  sittings,  and  to  have  its  principal 
registry  at  such  place  or  places  in  London  and  Middlesex  as  her 
Majesty  in  council  shall  from  time  to  time  appoint." 

And  by  sect.  23,  "  The  Court  of  Probate  shall  be  a  Court  of 
Pecord,  and  such  Court  shall  have  the  same  powers,  and  its 
grants  and  orders  shall  have  the  same  effect  throughout  all 
England,  and  in  relation  to  the  personal  estate  in  all  parts  of 
England  of  deceased  persons,  as  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  and  its  grants  and  orders  respectively 
now  have  in  the  province  of  Canterbury,  or  in  the  parts  of  such 
province  within  its  jurisdiction,  and  in  relation  to  those  matters 
and  causes  testamentary,  and  those  effects  of  deceased  persons 
which  are  within  the  jurisdiction  of  the  said  Prerogative  Coui't ; 
and  all  duties  which  by  statute  or  otherwise  are  imposed  on  or 
should  be  performed  by  Ordinaries  generally,  or  on  or  by  the 
said  Prerogative  Court,  in  respect  of  probates,  administrations  or 
matters  or  causes  testamentary  within  their  respective  jmisdic- 
tions,  shall  be  performed  by  the  Court  of  Probate ;  provided 
that  no  suits  for  legacies,  or  suits  for  the  distribution  of  residue, 
shall  be  entertained  by  the  Court  or  by  any  Court  or  person 
whose  jurisdiction  as  to  matters  and  causes  testamentary  is 
hereby  abolished." 

Hence  it  appears  that  the  exclusive  jurisdiction  in  the  probate 
of  Wills  and  granting  of  administration,  which  formerly  be- 
longed to  the  Ecclesiastical  Com'ts,  was  by  the  aforesaid  Act 
completely  and  universally  throughout  England  transferred  to 
the  newly  created  Court  of  Probate. 

Now  by  the  Supreme  Court  of  Judicature  Act,  1873  [which 
commenced  on  Nov.  1, 1875],  the  existing  Courts  therein  named 
(of  which  the  Cornet  of  Probate  was  one)  were  united  and  conso- 
lidated together  as  one  Supreme  Court  of  Judicature  in  England 
(sect.  3). 

with  or  -without  the  Will  annexed,  sect.  2,  "  'Matters  and  causes  tes- 
and  whether  gi-anted  for  general,      tamentary  '    shall   comprehend  all 

^,,^  •  1        T    -J.  J  ))  matters  and  causes  relating  to  the 

special,  or  limited  purposes.  xixa,i,i;^  o  .         «        ,    ,      n 

grant  and  revocation  ot  j)robate  oi 
{g)  By  the  interpretation  clause,      Wills  or  of  administration." 
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This  Supreme  Court  consists  of  two  Divisions : — 

(1.)  "Her  Majesty's  Higli  Court  of  Justice,"  exercising 

original  jurisdiction. 
(2.)  "  Her  Majesty's  Court  of  Appeal,"  exercising  appellate 
jmisdiction  (sect.  4). 

The  "  High  Court  of  Justice  "  is  a  Superior  Court  of  Eecord,  Jurisdiction 
and  to  it  is  transferred  and  in  it  is  vested,  amongst  other  juris-  probaTetons- 
dictions,  that  which  was  vested  or  capable  of  being  exercised  by  ferredtolligh 
the  Court  of  Probate  at  the  commencement  of  the  Act.     The  justice, 
jmisdiction  so  transferred  to  the  High  Court  includes  the  jmis- 
diction which  at  the  commencement  of  the  Act  was  vested  in  or 
capable  of  being  exercised  by  the  judge  of  the  Court  of  Probate 
sitting  in  Court,  or  Chambers,  or  elsewhere,  when  acting  as  a 
judge  in  pursuance  of  any  statute,  law,  or  custom,  and  all  powers 
given  to  the  Court  of  Probate  or  to  the  judge  of  that  Court  by 
any  statute,  and  also  all  ministerial  powers,  duties,  and  authori- 
ties incident  to  any  and  every  part  of  the  jurisdiction  so  trans- 
ferred (sect.  16). 

The  jurisdiction  of  the  Coiu't  of  Probate  which  by  the  Act 
was  transferred  to  and  vested  in  the  High  Court  from  and  after 
the-  commencement  of  the  Act,  ceased  to  be  exercised  except  by 
the  "  High  Court  of  Justice  "  as  j^rovided  by  the  Act  (sect.  22). 

The  jurisdiction  of  the  Court  of  Probate  transferred  to  the  Jurisdiction 
"High  Court  of  Justice"  is  exercised  (so  far  as  regards  proce-  pi^isLn:^ 
dure  and  practice)  in  the  manner  provided  by  the  Act  or  by  such  how  exercised 
Eules  and  Orders  of  Com-t  as  may  be  made  from  time  to  time  and  Practice, 
pursuant  to  the  Act,  and  where  no  special  provision  is  contained 
in  the  Act  or  in  any  such  Eules  or  Orders  of  Com't  with  reference 
thereto,  the  jurisdiction  is  exercised  as  nearly  as  may  be  in  the 
same  manner  as  the  same  might  have  been  exercised  in  the 
Court  of  Probate  previously  to  the  commencement  of  the  Act 
(sect.  23). 

The  "  High  Court  of  Justice  "  consists  of  three  Divisions,  of 
which  one  is  the  "  Probate,  Divorce,  and  Admiralty  Division  " 
(sect.  31 ;  Order  in  Council,  16  December,  1880). 

To   the  "  Probate,  Divorce,  and   Admiralty  Division "  are  Exclusive 
assigned  all  causes  and  matters  which  would  have  been  within  ^^  p^j-o^ate 
the  exclusive  cognizance  of  the  Court  of  Probate  if  the  Act  had  Division. 
not  passed  (sect.  34). 

Although  all  matters  which  prior  to  th^  passing  of  the  Judi- 
cature Act  would  have  been  within  the  exclusive  cognizance  of 
the  Court  of  Probate  are  assigned  by  that  Act  to  the  Probate 
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Division  of  tlio  High  Court,  still,  inusmueli  as  all  judges  of  the 
High  Court  by  the  powers  given  to  them  by  that  Act  have  the 
same  jurisdiction,  it  would  seem  to   follow  that  any  judge, 
whether  of  the  King's  Bench  or  Chancery  Division,  may  in  his 
discretion  exercise  jurisdiction  in  any  matter  which  is  assignable 
to  the  Probate  Division.     But  although,  according  to  this  prin- 
ciple, a  judge  in  the  Cliancery  Division  would  have  jurisdiction 
to  grant  probate  of  a  Will,  it  would  appear  for  many  reasons  to 
be  so  inconvenient  that  any  judge  except  a  judge  in  the  Probate 
Division  should  grant  probate,  that  the  judge  in  the  Chancery 
Division,  if  requested  to  exercise  such  jurisdiction,  would  use  a 
sound  discretion  in  refusing  to  do  so,  and  in  directing  the  parties 
to  obtain  probate  in  the  Division  to  which  such  matters  have 
been  assigned.     This  view  that  the  Chancery  Division  has  j mis- 
diction,  if  it  thinks  fit  to  exercise  it,  was  adopted  by  Sir  George 
Jessel,  M.  R.,  in  the  case  of  Pinney  v.  Hunt  (h),  and  followed 
by  Pearson,  J.,  in  Bradford  v.  Young  {i).      On  the  other  hand, 
in  the  case  of  Priestman  v.  Thomas.  (/.-),  Sir  James  Hannen  in  his 
judgment  is  reported  to  have  said :    "  It  is  further  contended, 
that  the  plaintiff,  if  entitled  to  have  the  probate  of  the  Will 
revoked,  ought  to  have  claimed  it  in  the  action  in  the  Chancery 
Division.     But  I  am  of  opinion  that  he  could  not  properly  have 
done  so,  as  the  granting  or  revoking  of  probates  was  within  the 
exclusive  cognizance  of  the  Court  of  Probate,  and  is  therefore 
now  assigned  to  this  Division."     And  this  view  seems  to  have 
met  with  the  approval  of  Cotton,  L.  J.,  who  in  his  judgment  in 
the  same  case  when  before  the  Court  of  Appeal  (/)  said,  that 
"  The  object  sought  by  that  action  (to  wit,  a  revocation  of  pro- 
bate) was  not  within  the  jurisdiction  of  the  Chancery  Division." 
38  &  89  Vict.        It  is  to  be  observecl  that  section  11  of  the  Judicature  Act, 
'  '     '      1875,  which  gives  a  person,  commencing  any  action  or  matter 
in  the  High  Court,  liberty  (subject  to  the  Pules  of  Court  and 
the  provisions  in   the  Judicature  Acts,  and  to  the  power  of 
transfer)   to  assign  the  action  to  one  of  the  Divisions  of  the 
High  Court  "  as  he  may  think  fit,"  goes  on  to  provide  that  if 
he  assign  the  action  to  a  Division  to  which,  according  to  the 
Pules  of  Com't  or  the  provisions  of  the  Acts,  it  ought  not  to  be 
assigned  to,  a  judge  of  such  Division,  even  though  application 
is  made  to  him  to  direct  a  transfer  of  the  action  or  matter  to  the 

(70  6  0.  D.  98.  (A)  9  P.  D.  70,  210. 

(0  26  0.  D.  %bQ.  (0  Hid'  210,  214. 
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Division  to  wliicli  it  ought  to  have  been  assigned,  may  retain  the 
same,  if  he  think  it  expedient  so  to  do,  in  the  Division  in  which 
it  was  commenced.  The  section  fm-ther  provides  that  (subject 
to  the  Rules  of  Court)  a  person  commencing  any  cause  or  matter 
shall  not  assign  the  same  to  the  Probate,  Divorce  and  Admiralty 
Division,  unless  he  would  have  been  entitled  to  commence  the 
same  in  the  Court  of  Probate,  or  in  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  in  the  High  Court  of  Admiralty,  if  the 
Judicatm"e  Act  had  not  been  passed.  It  will  be  noticed  that  the 
section  is  silent  as  to  the  converse  proposition,  viz.,  the  com- 
mencing, in  a  Division  other  than  the  Probate  Division,  of  an 
action  or  matter  which,  before  the  Judicatm"e  Acts,  would  have 
been  commenced  in  the  Court  of  Probate,  and  in  that  Court 
alone ;  and  it  may  reasonably  be  inferred  that  the  Act  advisedly 
left  open  such  a  course  of  procedure,  while  specifically  forbidding 
a  person  to  commence  an  action  or  cause  in  the  Probate  Division, 
of  such  a  nature  as  would  not  have  come  within  the  exclusive 
jurisdiction  of  the  Court  of  Probate  in  former  days. 

The  practical  consequence  is,  that  an  executor  cannot  assert  or  The  executor 
rely  on  his  right  in  any  Court  without  showing  that  he  has  onXis  title  in 
previously  established  it  in  the  Probate  Division :    the   usual  any  Court 
proof  of  which  is,  the  production  of  a  copy  of  the  Will  by  which  production  of 
he  is  appointed,  certified  under  the  seal  of  the  Court.     This  is  *^^  P™^''*^- 
usually  called  the  probate,  or  the  letters  testamentary.   In  other  The  Probate, 
words,  nothing   but  the  probate,  (or  letters  of  administration 
with  the  Will  annexed,  when  no  executor  is  therein  appointed, 
or  the  appointment  of  executor  fails,)  or  other  proof  tantamount 
thereto  of  the  admission  of  the  Will  in  the  Probate  Division  is 
legal    evidence    of    the    Will     in    any    question     respecting 
personalty  {in).     The  Will  of  a  deceased  Sovereign  of  the  realm 
is  no  exception  to  this  rule,  notwithstanding  (as  it  has  abeady 
appeared  (/;)  )  no  probate  of  such  a  Will  can  be  granted  by  the 
Court.     In  the  case  of  any  claim  under  a  Sovereign's  Will  the 
proper  course  is  to  proceed  by  petition  of  right  (o) . 

As  regards  real  estate  in  the  case  of  the  Will  of  a  person 
dying  after  the  commencement  of  the  Land  Transfer  Act,  1897 

{in)  If    a  Will    be    made    in    a  165;   TouTton\,  Flower,  ZV.^ms,, 

foreign  country,  and  proved  there,  370.     See  j}0&t,  Pt.  i.  Bk.  rv.  Ch.  ii. 

disposing  of  goods  in  England,  the  §  vi.  p.  269. 

executor   cannot    have    action    on  (»)  Ante,  pp.  10,  11. 

such  probate,  but  ought  to  prove  (o)  Rijves  v.  I)ul:e  of  Wdlingfon, 

the  Will  here  :  Lee  v.  Moore,  Palm.  9  Beav.  579. 
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An  executor 
derives  his 
title  from  the 
Will  and  not 
the  probate  : 

relation  of  the 
probate  to  the 
testator's 
death. 
Courts  of 
Equity  are 
Courts  of 
construction 
of  Wills : 


(1st  January,  1898),  by  sect.  1,  sub-sect.  (3)  of  that  Act  "  Probate 
and  Letters  of  Administration  may  be  granted  in  respect  of  real 
estate  only,  although  there  is  no  personal  estate."  By  sub- 
section 4  the  exiircssion  real  estate  in  that  part  of  the  Act  is  not 
to  be  deemed  to  include  land  of  copyhold  tenure  or  customary 
freehold  in  any  case  in  ■which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant.  Having  regard  to  the 
provisions"  of  this  Act,  and  of  the  Finance  Act,  1894,  it  would 
seem  that  a  Will  of  a  person  dying  after  the  commencement  of 
the  Land  Transfer  Act,  1897,  disposing  of  real  estate  only  and 
not  appointing  an  executor,  should  now  be  proved  in  the  Probate 
Division  [p). 

The  probate  is,  however,  merely  operative  as  the  authenticated 
evidence,  and  not  at  all  as  the  foimdation,  of  the  executor's 
title  :  for  he  derives  all  his  interest  from  the  Will  itself,  and 
the  property  of  the  deceased  vests  in  him  from  the  moment  of 
the  testator's  death  («/).  Hence  the  probate,  when  produced,  is 
said  to  have  relation  to  the  time  of  the  testator's  death  (r) . 

It  should  further  be  observed  that  a  Court  of  Equity  con- 
siders an  executor  as  having  a  fiduciary  capacity  as  regards  the 
legatees  in  respect  to  theii*  legacies,  and  in  certain  cases  as 
regards  the  next  of  kin  in  respect  of  the  undisposed-of  surplus, 
and,  since  the  Land  Transfer  Act,  1897,  as  regards  also  devisees 
or  the  heir  at  law  in  respect  of  the  real  estate,  and  will  compel 
the  executor  to  perform  his  testamentary  duties  with  propriety. 
Hence,  although  in  those  Courts,  as  well  as  in  Courts  of  Law, 
the  seal  of  the  Cornet  of  Probate  is  conclusive  evidence  of  the 
factum  of  a  Will  (s),  an  equitable   jurisdiction   has   arisen  of 


{p)  Gf .  observations  of  Sir  James 
Hannen,  In  the  goods  of  Gimn,  9 
P.  D.  244,  post,  p.  238,  n.  {h).  By 
sect.  64  of  20  &  21  yict.  c.  77,  in 
suits  to  establisli  a  devise  or  other 
testamentary  disposition  of  or  affect- 
ing real  estate,  on  notice  to  the 
opposite  party  as  provided  by  the 
Act  to  give  the  same  in  evidence, 
the  probate  or  letters  of  adminis- 
tration with  the  Will  annexed  or  a 
copy  thereof  respectively,  shall  be 
sufficient  evidence  of  the  Will  and 
of  its  validity  and  contents,  unless 
the  party  receiving  sucli  notice  shall 


give  notice  that  he  disputes  the 
validity  of  such  devise  or  other 
testamentary  disposition.  It  would 
seem,  however,  now  that  as  to  Wills 
of  persons  dying  after  the  1st  Dec. 
1897,  there  is  no  distinction  between 
real  and  pei'sonal  estate  as  to  proof 
of  title.     See  p)Ost,  p.  444. 

{q)  Smith  V.  Milks,  1  T.  E.  475, 
480. 

{r)  Wentw.  Off.  Ex.  115, 14th  edit; 
WhiteheadY.  Taijlor,  10  A.  &E.  210; 
Ingle  v.  Richards,  28  Beav.  366. 

(s)  See  post,  Pt.  I.  Bk.  vi.  Ch.  i. 
p.  431. 
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couHtniiug  the  Will,  in  order  to  enforce  a  proper  performance 
of  the  duties  of  the  executor  and  the  trusts  of  the  Will.  The 
Courts  of  Equity  are  consequently  sometimes  called  Courts  of 
Construction,  in  contradistinction  to  the  Court  of  Probate. 

It   should   be   observed,  that  as    long   as  the    Ecclesiastical  and  so  were 
Courts  had  the  exclusive  testamentary  jurisdiction,  they  were  tical  Coxu-ts : 
also  Courts  of  Construction  as  well  as  Courts  of  Probate,  be- 
cause   suits   for   legacies    might    have    been   brought   therein. 
Indeed,  the  cognizance  of   legacies   in  former    times  belonged 
exclusively  to  the  ecclesiastical  jurisdiction ;    for  the  Court  of 
Chancery,    till    Lord    Nottingham    extended    the    system    of 
equitable  jurisprudence,  administered  no  relief  to  legatees  [t). 
But  the  Court  of  Probate  was  not  a  Court  of    Construction  ;  ^^*  *^^  *^°^^ 
for,  as  it   has  already  appeared  (/^),  the  23rd    section    of    the  was  not: 
Act    by  which   it    was   created   expressly   prohibited    it  fi'om 
entertaining   any   such   suit.      The    same    observations  would 
seem  to  apply  to   the    Probate  Division    of    the  High    Court  nor  is' the  Pro- 
of   Justice,  for    by  sect.  34  of   the  Judicature  Act,  1873,  all  ^f  ^^^  jjj^j^ 
causes  and  matters  which  would  have  been  within  the  exclusive  Court  of 
cognizance  of  the  Court  of  Probate  are  assigned  to  the  Probate 
Division  of  the  High  Coui't,  and  by  the  same  section  all  causes 
and  matters  "  for  the  administration  of  the  estates  of  deceased 
persons,"  and  for  "  the  execution  of  trusts  charitable  or  private  " 
are  assigned  to  the  Chancery  Division  of  the  High  Court. 

And  by  sect.  11  (sub-s.  3)  of  the  Judicature  Act  of  1875,  it  was  38  &  39  Vict, 
enacted  that,  subject  to  rules  of  Court,  a  person  commencing  (gu^.g.  3). 
any  cause  or  matter  shall  not  assign  the  same  to  the  Probate 
Division,  unless  he  would  have  been  entitled  to  commence  the 
same  in  the  Court  of  Probate, 

By  section  24  of  the  Com-t  of  Probate  Act,  "  The  Court  of  20  &  21  Vict. 
Probate  may  requii'e  the  attendance  of    any  party  in  person,    "     '    f   ' 
or  of  any  person  whom  it  may  think  fit  to  examine  or  cause  Court  of 
to  be  examined  in  any  suit  or  other  proceeding  in  respect  of  examine  ^ 
matters,   or   causes    testamentary  {x),    and   may    examine,    or  witnesses. 

{t)  Decks  V.  Btridt,   5  T.  E.  690,  tion,  tliG  Coui't,  under  this  section, 

692.  ordered  a  subpoena  to  issue  for  the 

(w)  Ante,  p.  210.  attendance  of  certain  persons,  to  be 

(as)  Where  an  executor  was  de-  examined  as  to  their  knowledge  of 

sirous  to  propound  in  solemn  form  the  members  of  the  family  and  the 

the  last  Will  of  his  testator,  and  other  next  of  kin  of  the  deceased : 

cited  certain  next  of  kin,  but  was  Shepheard  v.  Bcetliam,  L.  E.  2  P.  & 

unable  to  ascertain  what  other  per-  D.    38-1 ;    In    the  goods   of  Swed, 

sons  were  entitled  in  the  distribu-  [1891]  P.  400. 
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As  to  pro- 
duction of 
deeds,  &c. 


Sect.  25. 
Power  of  the 
Court  to  en- 
force orders. 


21  &  22  Vict. 
c.  95,  s.  17. 
Judge  of  the 
Court  of  Pro- 
bate may 
amend  grants 
made  before 
Jan.  11, 1858. 
Cases  of 
grants  void 
or  voidable 
made  before 
the  Probate 
Act. 


21  &  22  Vict. 
c.  95,  8,  20. 


causo  to  l)G  examined,  upon  oath  or  affirmation,  as  the  case 
may  require,  parties  and  witnesses  by  word  of  mouth ;  and 
may  either  before  or  after,  or  with  or  without  such  examina- 
tion, cause  them  or  any  of  tliem  to  be  examined  on  interroga- 
tories, or  rocoivo  their  or  any  of  their  alRdavits  or  solemn 
affirmations,  as  the  case  may  be ;  and  the  Court  may  by  writs 
require  such  attendance,  and  order  to  be  produced  before  itself 
or  otherwise  any  deeds,  evidences,  or  •UTitings,  in  the  same  form, 
as  nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad 
tcdific(t»(him,  or  of  suhpania  duces  tecum,  is  now  issued  by  any  of 
her  Majesty's  Superior  Courts  of  Law  at  Westminster ;  and 
every  person  disobeying  any  such  writ  shall  be  considered  as  in 
contempt  of  Court,  and  also  be  liable  to  forfeit  a  sum  not 
exceeding  one  hundred  pounds." 

By  section  25,  "  The  Com-t  of  Probate  shall  have  the  like 
powers,  jurisdiction  and  authority,  for  enforcing  the  attendance 
of  persons  required  by  it  as  aforesaid ;  and  for  punishing  persons 
failing,  neglecting,  or  refusing  to  produce  deeds,  evidences,  or 
writings,  or  refusing  to  appear  or  to  be  sworn,  or  make  affirma- 
tion or  declaration,  or  to  give  evidence,  or  guilty  of  contempt, 
and  generally  for  enforcing  all  orders,  decrees,  and  judgments, 
made  or  given  by  the  Court  under  this  Act,  and  otherwise  in 
relation  to  the  matters  to  be  inquired  into  and  done  by  or  under 
the  Orders  of  the  Court  under  this  Act,  as  are  by  law  vested  in 
the  High  Court  of  Chancery  for  such  purj)oses  in  relation  to  any 
suit  or  matter  depending  in  such  Court." 

By  stat.  21  &  22  Vict.  c.  95,  s.  17,  "  The  Judge  of  the  Court 
of  Probate  shall  have  and  exercise  the  same  power  of  altering 
and  amending  grants  of  probate  and  letters  of  administration, 
made  before  January  11,  1858  (y),  as  any  Ecclesiastical  Court 
had  and  exercised  in  respect  of  such  grants." 

In  order  to  meet  the  case  of  grants  made  before  the  Act, 
which  were  void  or  voidable  by  reason  of  the  Courts  not  having 
jurisdiction  (s),  and  also  of  grants  which,  though  not  void  or 
voidable,  were  not  sufficiently  extensive  by  reason  of  not  reaching 
property  situate  out  of  the  j  urisdiction  of  the  Court  that  made 
the  grant,  provision  is  made  by  sections  86,  87  and  88  of  the 
Probate  Act,  1857  (20  &  21  Yict.  c.  77). 

By  stat.  21  &  22  Vict.  c.  95,  s.  20,  "All  second  and  subse- 


(?/)  The  day  when  the  Court  of  Probate  Act,  1857,  came  into  operation, 
(z)  See  mite,  p.  209. 
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quent  grants  of  probate  or  letters  of  administration  shall  be  Second  and 
made  in  the  Principal  Registry,  or  in  the  District  Registry  grS't^be 
where  the  original  Will  is  registered  or  the  original  grant  of  "lade  where 
letters  of   administration   has  been   made,  or   in   the   District  will  or  the 
Registry  to  which  the  original  "Will  or  a  registered  copy  thereof,  ^"f"^'^^^. 
or  the  record  of  the  original  grant  of  administration,  have  been  administra- 
transmitted  by  virtue  of  a  requisition  issued  in  pursuance  of  ^^^^^^^ 
section  eighty-nine  of  '  The  Court  of  Probate  Act,'  and  for  and 
in  respect  of  such  second  or  subsequent  grants  of  probate  or 
letters  of  administration  to  be  made  in  a  district  registry,  it 
shall  not  be  requisite  that  it  should  appear  by  affidavit  that  the 
testator  or  intestate  had  a  fixed  place  of  abode  within  the  district 
in  which  the  application  is  made." 

By  stat.  21  &  22  Yict.  c.  95,  s.  10,  it  is  enacted  that  where  stat.  21  &  22 
"  it  appears  by  affidavit  to  the  satisfaction  of  a  registrar  of  the  ^^'f^  ^'  ^^' 
principal  registry,  that  the  testator  or  intestate,  in  respect  of  jurisdiction 
whose  estate  a  grant  or  revocation  of  a  grant  of  probate  or  of  County 
letters  of  administration  is  applied  for,  had  at  the  time  of  his  contentious 
death  his  fixed  place  of  abode  in  one  of  the  districts  specified  in  business. 
Schedule  (A.)  to  the  said  '  Court  of  Probate  Act,'  and  that  the 
personal  estate  in  respect  of  which  such  probate  or  letters  of 
administration  are  to  be  or  have  been  granted,  exclusive  of  what 
the  deceased  may  have  been  possessed  of  or  entitled  to  as  a 
trustee,  and  not  beneficially,  but  without  deducting  anything  on 
account  of  the  debts  due  and  owing  from  the  deceased,  was  at 
the  time  of  his  death  under  the  value  of  200/.,  and  that  the 
deceased,  at  the  time  of  his  death  was  not  seised  or  entitled 
beneficially  of  or  to  any  real  estate  of  the  value  of  300/.  or 
upwards  {a),  the  judge  of  the  County  Court  having  jurisdiction 
in  the  place  in  which  the  deceased  had  at  the  time  of  his  or  her 
death  a  fixed  place  of  abode  shall  have  the  contentious  j mis- 
diction  and  authority  of  the  Court  of   Probate  in  respect  of 
questions  as  to  the  grant  and  revocation  of  probate  of  the  Will 
or   letters   of   administration   of   the  effects  of   such   deceased 
person,  in  case  there  be  any  contention  in  relation  thereto." 

It  is  not  obligatory  in  such  cases  to  apply  through  the  County  County  Court 
Court  for  probate  or  administration,  since  the  above  imisdiction  j*irisdiotion 

.  -n     1  -r\-    •   •  •         concurrent 

is  concurrent  with  that  of  the  Probate  Division  and  not  exclusive,  with  that  of 
but  the  Probate  Division  has  power  in  eases  where,  in  any  con-  division  ^but 

(«)  I.e.,  the  actual  value  of  the      other  charges :  Davies  y.  BrecJcnell, 
property  free  from  mortgages  or      L.  E.  2  P.  &  D.  177. 
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the  latter  has 
power  to 
remit  to 
County 
Coxirt. 


Stat.  20  k  21 
Vict.  c.  77, 
es.  55,  56,  57, 
and  59. 
Stat.  21  &  22 
Vict.  c.  95, 
ss.  10,  12, 
and  13. 
County  Court 
Eules,  1889, 
Ord.  XLIX. 


Stat.  20  &  21 
Vict.  c.  77, 
s.  58. 

Appeals  from 
County 
Court : 


to  Divisional 

Court. 

E.  S.  C.  1883, 

Ord.  LIX. 

r.  4. 

Jurisdiction 


tcntious  business  arising  out  of  an  application  for  probate  or 
administration,  it  is  shown  that  the  state  of  property  and  place 
of  abode  of  the  deceased  wore  such  as  to  give  contentious  juris- 
diction to  the  judge  of  a  County  Court,  to  send  the  cause  to 
such  County  Court,  and  the  judge  of  such  County  Court  shall 
proceed  therein  as  if  such  application  and  cause  had  been  made 
to,  and  arisen  in,  his  Court  in  the  first  instance  [b) . 

Sections  55,  bQ,,  57  and  59  of  the  Probate  Act,  1857  (20  & 
21  Yict.  c.  77),  and  sects.  10,  12  and  13  of  the  amending  Act 
(stat.  21  &  22  Vict.  c.  95),  relate  to  the  jurisdiction  of  County 
Courts  in  contentious  business.  The  rules  of  practice  regu- 
lating applications  in  respect  of  such  contentious  business  in 
County  Courts  are  contained  in  Order  XLIX.  of  the  County 
Court  Eules,  1889,  and  it  is  provided  by  rule  12  of  this  Order 
that  in  jD^oceedings  under  this  Order,  for  which  no  Pules  are 
thereby  provided,  the  Pules  and  practice  of  the  High  Court 
shall  be  followed  as  far  as  they  are  applicable. 

By  sect.  58  of  the  Probate  Act,  1857,  it  is  enacted,  that 
"  any  party  who  shall  be  dissatisfied  with  the  determination  of 
the  judge  of  the  County  Court  in  point  of  law  or  upon  the 
admission  or  rejection  of  any  evidence  in  any  matter  or  cause 
under  this  Act,  may  appeal  from  the  same  to  the  Court  of 
Probate  in  such  manner  and  subject  to  such  regulations  as  may 
be  provided  by  the  Pules  and  Orders  to  be  made  under  this 
Act,  and  the  decisions  of  the  Court  of  Probate  on  such  appeal 
shall  be  final  "(c). 

The  appeal  from  the  County  Court  under  this  section  is  now 
to  a  Di\TLsional  Court  of  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice.  (P.  S.  C.  1883, 
Order  LIX.  rule  4.) 

As  to  the   Probate  Jurisdiction  of  County  Courts  in   non- 


(&)  See  20  &  21  Vict.  c.  77, 
B.  59,  extended  to  applications  for 
the  revocation  of  a  grant  of  probate 
or  administration  by  21  &  22  Vict. 
c.  95,  s.  12.  And  see  also  Slater 
V.  AJvey,  L.  Pw  2  P.  &  D.  154.  As 
to  the  discretion  of  tbe  Court  to 
direct  a  trial  of  a  probate  cause  in 
tbe  County  Court  against  the  wish 
of  all  parties,  see  Dunn  v.  Dunn, 
1  Sw.  &  Tr.  521 ;  and  Bull  v.  Bull, 
30  L.  J.  P.  &  M.  40,  n.    As  to  the 


effect  on  the  jurisdiction  of  the 
High  Court  of  th^  transference  of 
a  testamentary  cause  to  the  County 
Court,  see  Zealley  v.  Vcryard,  L.  E. 
1  P.  &  D.  195;  Macleur  y.Madeur, 
ih.  604. 

(c)  And  see  Zealley  v.  Veryard, 
L.  E.  1  P.  &  D.  195;  Macleur  v. 
Macleur,  L.  E.  1  P.  »S:  D.  604.  See 
also  Coj^eland  v.  Simister,  [1893] 
P.  16. 
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contentious  business,   it   is   enacted    by   stat.    36   &   37    Yiet.  of  County 

r>    '^  9    +T     f  Courts  in  non- 

C.  04,  rnaX  contentious 

"  Where  the  whole  estate  and  effects  of  an  intestate  shall  business. 
not  exceed  in  value  the  sum  of  100/.,  his  widow  or  any  one  or  y^^^"  ^^52^ 
more  of  his  children,  provided  such  widow  or  children  respec-  «•  1 : 
tively  shall  reside  at  a  distance  exceeding  three  miles  from 
the  Registry  of  the  Court  of  Probate  having  jurisdiction  in 
the  matter,  may  apply  to  the  Registrar  of  the  County  Court 
within  the  district  of  which  the  intestate  had  his  fixed  place 
of  .abode  at  the  time  of  his  death,  and  the  said  Registrar  shall 
fill  up  the  usual  papers  required  by  the  Court  of  Probate  to 
lead  to  a  grant  of  letters  of  administration  of  the  estate  and 
effects  of  the  said  intestate,  and  shall  swear  the  applicant  and 
attest  the  execution  of  the  administration  bond  according  to 
the  practice  of  the  Court  of  Probate,  and  shall  then  transmit 
the  said  papers  by  post  to  the  Registrar  of  the  Court  of 
Probate  having  jurisdiction  in  the  matter,  who  shall  in  due 
com'se  make  out  and  seal  the  letters  of  administration  of  the 
estate  and  effects  of  the  said  intestate,  and  transmit  them  by 
post  to  the  said  Registrar  of  the  County  Court,  to  be  by  him 
delivered  to  the  party  so  applying  for  the  same,  without  the 
payment  of  any  fee  for  the  same,  save  as  is  provided  by  this 
Act "  (sect.  1). 

"The   Registrar   of   the   County   Com-t    may   require   such  s.  2: 
proof  as  he  may  think  sufficient  to  establish  the  identity  and 
relationship  of  the  applicant  "  (sect.  2). 

"  If    the    Registrar    of    the   Coimty   Court    has   reason   to  s.  3 : 
believe  that  the  whole  estate  and  effects  of  which  the  deceased 
died    possessed   exceeds   in   value    100/.,   he    shall    refuse    to 
proceed  with  the  application  until  he  is  satisfied  as  to  the  real 
value  thereof"  (sect.  3). 

By  sect.  4,  Registrars   of   County  Courts  may  exercise  the  s.  4. 
powers  of  Commissioners  of  the  Court  of  Probate. 

The  Act  of  1875  (stat.  38  &  39  Yict.  c.  27),  which  is  to  stat.  38  &  39 
be  read   and  construed  along  with  and  as  part  of   the  above  Extension  of 
recited  Act  (sect.  2),  extends  the  provisions  of  the  above  Act  former  Act. 
to   the   surviving   children   of   poor   widoics  who  die   intestate 
(sect.  1). 
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Wliat  execu- 
tor may  do 
before 
probate. 


SECTION  II. 

What  (lie  Executor  may  do  hcforo  Prohato. 

Upon  the  principles  stated  in  the  course  of  the  preceding 
section  {d),  it  has  been  held  that  the  executor,  before  he 
proves  the  Will,  may  do  almost  all  the  acts  which  are 
incident  to  his  office,  except  only  some  of  those  which  relate 
to  suits  {c).  Thus  he  may  seize  and  take  into  his  hands  any 
of  the  testator's  effects  (,/'),  and  he  may  enter  peaceably  into 
the  house  of  the  heu",  for  that  purpose,  and  to  take  specialties 
and  other  securities  for  the  debts  due  to  the  deceased  {(j) .  He 
may  pay,  or  take  releases  of,  debts  owing  from  the  estate  {Ji)  ; 
and  he  may  receive  or  release  debts  which  are  owing  to  it  (/) ; 
and  distrain  for  rent  due  to  the  testator  (/•) .  And  if,  before 
probate,  the  day  occur  for  payment  upon  bond  made  by,  or  to, 
the  testator,  payment  must  be  made  to,  or  by,  the  executor, 
though  the  Will  be  not  proved,  upon  like  penalty  as  if  it 
were  (/).  So  he  may  sell,  give  away  (;«),  or  otherwise  dispose, 
at  his  discretion,  of  the  goods  and  chattels  of  the  testator,  before 
probate  {n)  ;    he  may  assent  to,  or  pay,  legacies  (0)  ;    he  may 


{d)  Ante,  p.  214. 

(e)  Godolph.  Pt.  2,  c.  20,  s.  1 ; 
Wentw.  Off.  Ex.  81,  Uth  edit.; 
Treat,  on  Eq.  B.  4,  Pt.  2,  c.  1,  s.  2  ; 
WanJcford  v.  Wanlxford,  1  Salk. 
301  ;  Humphreys  v.  Ingledon,  1  P. 
Wms.  753. 

(/)  Godolpli.  Pt.  2,  c.  20,  s.  1 ; 
Wentw.  Off.  Ex.  81,  Hth  edit. 

((/)  Godolpli.  Pt.  2,  c.  20,  s.  3 ; 
Wentw.  Off.  Ex.  81,  14th  edit. 

(7?)  Ihid. 

(«;)  Co.  Litt.  292,  b;  Grayshrooh 
V.  Fox,  Plowd.  281  ;  Middletoii's 
Case,  0  Co.  28,  a;  Godolpli.  Pt.  2, 
c.  20,  s.  1;  Wentw.  Off.  Ex.  81, 
14th  edit. ;  IVanl-ford  v.  Wanl-ford, 
1  Salk.  306,  307 ;  Wills  v.  Bich,  2 
Atk.  285  ;  Be  Stevens,  [1897]  1  Ch. 
422,  430. 

(A-)  Whitehead  v.  Taylor,  10  A.  & 
E.  210. 

(/)  Godolph.  Pt.  2,  c.  2,  s.  3 ; 
Wentw.  Off.  Ex.  18, 14th  edit.    The 


penalty  is  now  saved  by  bringing 
the  princij^al  and  interest  and  costs 
into  Court,  under  stat.  4  Ann.  c.  3, 
16,  Euff.  §  13. 

(m)  The  words  in  the  text  are 
taken  from  Wentw.  Off.  Ex.  18. 
The  words  in  Godolph.  are  :  "  Also 
an  executor  may  before  probate 
give  or  sell  any  of  the  goods  and 
chattels  of  the  testator  not  other- 
wise bequeathed  in  the  Will,  and 
for  the  same  may  maintain  his 
action."  Inasmuch  as  under  the  ex- 
isting law  the  executor  is  not  en- 
titled to  the  undisposed-of  residue 
beneficially  {see  post,  p.  1217),  he  is 
not  now  entitled  to  give  away  the 
goods  and  chattels  of  the  testator, 
though  undisposed  of  by  the  Will. 

{n)  Godolph.  Pt.  2,  c.  20,  s.  3; 
Wentw.  Off.  Ex.  82,  14th  edit.    He 


(o)  Godolph.   Pt.   2,   c.  29,  s.  1 ; 
Wentw.  Off.  Ex.  82,  14th  edit. 
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enter  on  the  testator's  terms  for  years  {p),  and  lie  may  gain  a 
settlement  by  residing  in  the  parish  where  the  land  lies  (y). 

And  although  he  should  die,  after  any  of  these  acts  done,  These  acts 
without  proving  the  Will,  yet  do  these  acts   so  done  stand  though  he  ' 
firm   and   good(r).     Where   a    termor   devised    his    term    to  J|.^^;y;*]'°^* 
another  whom    he    made   his   executor   and    died ;    and    the  Will, 
devisee  entered  and  died  without  any  prohate  ;    it  was  held 
that  the  term  was  legally  vested  in  the  executor  by  his  entry, 
and  an  execution  of  the  devise,  without  any  probate  (s).     So 
if  an  executor  assents  to  a  legacy,  and  dies  before  probate, 
yet  the  assent  is  good  enough  (?").     So  all  payments  made  to 
him  are  good,  and  shall  not  be  defeated,  though  he  dies  and 
never  proves   the   Will(?/).     In   a   word,   the    executor's  not 
proving  the  Will  does,  upon  his  death,  determine  the  executor- 
ship, but  not  avoid  it  (cc) . 

It  must,  however,  be  carefully  observed  in  this  place,  that  if  acts  done 
although  an  executor  may,  before  probate,  by  assignment  of  a  tor  before 
term  for  years,  or  other  chattel  of  a  testator,  or  by  an  assent  to  P™bate  are 
a  specific  legacy,  give  a  valid  title  to  the  assignee  or  legatee  ;  title  or 
yet,  if  it  be  necessary  to  support  that  title  by  deducing  it  from  enfOTced^a^ 
the  assignment  or  assent,  it  also  becomes  requisite  to  show  the  subsequent 

•    11,1  •  i  •         l^  1  ^  •  ^  probate  must 

right  to  make  the  assignment  or  give  the  assent ;  wnich  can  be  shown, 
only  be  effected  by  producing  the  probate,  or  other  evidence  of 
the  admission  of  the  Will  in  the  Court :  for,  as  it  has  already 
appeared,  the  fact  of  a  particular  person  having  been  appointed 

may  release  or  assign  any  part  of  edit. ;  Brazier  v.  Hudson,  8  Sim.  67. 

the  personal  estate  before  probate :  (s)  Dyer,  367  a ;    Bex  v.  Stone, 

By  Lord  Macclesfield,  1  P.  Wms.  6   T.  E.  298 ;    Fenton  v.   Clegg,   9 

768,  Cumber's   Case.      It  is   couse-  Exch.  680. 

quently  no  objection  to  the  title  of  (t)  Johnson  v.  Warivick,  17  C.  B. 

an  assignee  of  a  patent,  that  the  516. 

assignors,    the     executors    of    the  (?t)    Wa)Jx-furd    v.    Wanl-ford,    1 

grantee,  had  omitted  to  register  the  Salk.  306,  507. 

probate  until  after  the  date  of  the  (x)  By  Lord  Holt,  in  Wankford 

assignment:  Elivood  v.  Christy,  17  v.  Wanhford,  1  Salk.  309.     Qumre, 

C.  B.  N.  S.  754.  whether,  when  a  debtor  makes  his 

[p)  Bex  V.  Stone,  6  T.  E.   298;  creditor    his    executor,    who    dies 

Dyer,  367,  a.     And  the  executor  of  after  having  intermeddled  with  his 

the  grantee  of  the  next  avoidance  goods,    but    before    probate,    and 

of  a  church  may  grant  the  advow-  before  any  election  made  to  retain, 

son  before    probate  :    SmithJcy  v.  the  executor  of  the  executor  may 

ChomeJey,  Dyer,  135  a.  retain.      See    Croft  v.  Pyhe,  3  P. 

(2)  Bex  v.  Stone,  6  T.  E.  295.  Wms.  182,  and  jposi,  Pt.  ill.  Bk.  11. 

\r)  Wentw.  Off.    Ex.    82,    Hth  Ch.  11.  §  yi.  p.  785. 
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executor  to  auotlier  can  bo  proved  by  no  otlier  means,  either  in 
Courts  of  Law  or  Equity  (i/).  If  tlio  executor  died  after  tlio 
assignment  or  assent,  without  having  obtained  probate,  letters 
of  administration  ctnn  tcstamcnto  annc.vo  must  bo  produced 
instead  {z). 

Again,  although  an  executor  can,  before  probate,  make  an 
assignment  and  give  a  receipt  for  purchase-money,  which  are 
binding,  yet  a  purchaser  is  not  bound  to  pay  the  purchase- 
money  till  probate,  because,  till  the  evidence  of  title  exists,  the 
executor  cannot  give  a  complete  indemnity  {a). 
He  cannot  ^j^  executor  caunot  maintain  actions  before  probate  unless 

maintain  ac-  .  „        .  . 

tions  before      such  as  are  founded  on  his  actual  possession :  for  m  actions 
pio  )a  e :  -where  he  sues  in  his  rei^resentative  character,  he  may  be  com- 

pelled, by  the  course  of  pleading,  to  produce  the  letters  testa- 
mentary at  the  trial,  or  in  some  cases,  by  an  application  to  the 
Court,  at  an  earlier  stage  of  the  cause  [b)  ;  and  in  those  actions 
where  he  sues  iu  his  individual  capacity,  relying  on  his  con-sf rue- 
fire  possession  as  executor,  although  he  does  not  name  himself 
as  executor  in  his  declaration,  nor  make  any  profert,  yet, 
generally  speaking,  it  will  be  necessary  for  him  to  prove  himself 
executor  at  the  trial  (c),  which  he  can  only  do  by  showing  the 
probate.  For  example,  where  an  executor  brings  trespass  de 
bonis  aspo)-fatis,  or  trover,  upon  his  testator's  possession,  and  a 
conversion  in  his  lifetime,  he  necessarily  describes  himself  as 
executor  in  his  declaration,  and  his  character  as  such  may  be 
traversed  :  And  where  the  goods  were  taken  or  converted  after 
the  testator's  death,  although,  since  the  property  in  the  goods 

{y)  See  ante,  p.  213.  for  tlie  return  of  the  bill  or    its 

(z)  Johnson  V.  IVarwid;  17  C.  B.      ^filue.     The  bankers  were  always 

510_  willing  to  j)ay  over  the  proceeds  of 

the  bill  to  the  executors  upon  pro- 
(a)  Newton  v.  Metropolitan  Man-       -j     •■         n        i    .        tt        x-l     j 
^  ^  -       -rs      o  o  duction  01  probate.     Upon  the  de- 

tvay  Company,  1  Dr.  &  Sm.  583.  s     ;i     t   t-  ^  •  *.  j- 

■^         -£      -^ '  lendants  taking  out  a  summons  for 

(6)    WM    V.    AdlHns,    14   C.   B.  an  order  that  all  j)roceedings  in  the 

401.       This     case     was    approved  action    shoidd  be    stayed    on    the 

and    followed    in    Tarn    v.    Com-  ground  that  the  same  was  fiivolous, 

mercial  Bank  of  Sydney,  12  Q.  B.  D.  vexatious,  and  an  abuse  of  the  pro- 

294,  where  a  testatrix  having  en-  cess  of  the  Court,  it  was  held  that 

dorsed  and  delivered  a  bdl  of  ex-  all  proceedings  in  the  action  ought 

change  to  her  bankers  for  collection  to   bo   stayed   until   the    plaintiffs 

at  maturity,  died  before  the  bill  be-  obtained  probate. 

came  due,  and  her  executors,  before  (c)  Blainfield  v.  March,    7  Mod. 

probate  of  the  Will  was  granted,  141,  by  Holt,  C.  J. ;  2  Saund.  47,  z, 

issued  a  writ  against  the  bankers  note  to  Wilhraham  y.  Snoiv. 
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draws  to  it  a  possession  in  law,  he  might  formerly  have  declared 
on  this  constructive  possession  of  his  own,  notwithstanding  ho 
had  never  had  actual  possession,  without  naming  himself  exe- 
cutor, still,  if  his  title  to  the  property  were  put  in  issue  by  the 
pleadings,  he  had  to  show  that  title  as  executor  at  the  trial  by 
producing  the  probate,  in  order  to  prove  his  constructive  posses- 
sion {(I).  And  now,  by  Order  III.  rule  4,  E.  S.  C.  1883,  if  the 
plaintiff  sues  in  a  representative  capacity,  the  indorsement  of 
claim  on  the  writ  of  summons  must  show  in  what  capacity  he 
sues. 

In  cases,  indeed,  where  the  executor  has  actually  been  pos-  except  where 
sessed  of  the  property  which  is  the  subject  of  the  action,  before  actual  pos- 
it came  to  the  hands  of  the  defendant,  such  possession  is,  accord-  session : 
ing  to  the  general  principle,  of  itself  sufficient,  without  showing 
any  title,  to  establish  a  prima  facie  case,  either  in  replevin, 
trover  or  trespass,  when  the  property  has  come  to  the  defendant's 
hands,  or  been  converted,  by  tort  {e),  or  in  debt  or  assumpsit, 
when  the  defendant  has  acquired  it  by  a  contract  with  the  exe- 
cutor (/).  In  such  case  it  is  evident  that  the  actual  posses- 
sion of  the  plaintiff  is  a  prima  facie  title,  without  reference  to 
the  circumstances  under  which  such  possession  has  been  obtained, 
whether  as  executor  or  by  any  other  means  {g).  Accordingly, 
in  the  case  of  OugJtton  v.  Seppings  (It),  a  sheriff's  officer  had 
seized  and  sold  a  pony,  claimed  by  the  plaintiff,  a  widow,  under 
an  execution  against  a  thii-d  party,  who  lodged  with  her  :  The 
action  was  brought  against  the  officer  for  money  had  and  re- 

{d)  Hunt    V.    Stecens,    3    Taunt.  ing  tlie  foui'tli  executor ;  altliough 

113.     And  any  defect  in  the  pro-  tlie  goods  were  sold  as  the  goods  of 

bate,    e.g.,   the  want  of   a  proper  the  testator:    Brassingion  v.  AuU, 

stamp,  will  be  as  fatal  as  the  non-  2  Bing.  177.    The  distinction  above 

production :  Ihid.  pointed  out  might  seem  unneces- 

(e)  Wentw.    Off.    Ex.    84,    14th  warily    labom-ed    in    the    present 

edit.;  Plowd.  281,in  (?TO?/s&rooA-v.  Treatise,    had    it    not    been    laid 

Fox.     See  Elliott  y.  Kemp,  7  M.  &  tlo^ii    ^^    previous  works   on  the 

W.  306   312   314.  same  subject  as  an  absolute  pro- 

n«     TTi                   '  position    that    an     executor    may 

\'^  '                '          ■         ■        '      ^'  maintain    actions    of    trespass    or 

14th  edit.  ,             in             vj.i!            -Li! 

trover,  before  probate,  lor  such  oi 

((/)  On  this  principle,  in  a  case  the  effects  of  the  testator  as  never 
where  three  out  of  four  executors  came  to  his  actual  possession,  taken 
made  a  sale  of  the  goods  of  theh  or  converted  after  the  testator's  de- 
testator,  it  was  held  that  the  three  cease.  See  Toller,  47  ;  2  Eoberts. 
might  sue  without  naming  them-  on  "Wills,  172,  173. 
selves  executors,  and  without  join-  {h)  1  B.  «&;  Ad.  241. 
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nor  can  his 
grantee : 


but  he  may 
commence  an 
action  before 
probate : 


coivcd,  to  recover  the  amount  of  tlie  sale  money  :  It  appeared 
that  the  pony  had  been  bought  by  the  lodger  for  the  plaintiff 
with  money  provided  by  her,  but  at  tliat  time,  and  for  several 
months  afterwards,  her  husband  was  alive  :  After  his  death, 
however,  the  plaintiff  fed  the  pony,  and  paid  bills  for  its  hay 
and  shoeing,  though  it  was  used  as  generally  by  the  lodger  as 
by  her :  No  probate  of  Will  or  letters  of  administration  were 
produced  :  It  was  objected,  that  assuming  even  that  the  plaintiff 
might  have  maintained  trespass  for  the  taking  of  the  pony,  she 
could  not  maintain  this  action,  which  was  founded  on  a  contract; 
and  that  the  pony  having  been  the  property  of  the  husband, 
passed  on  his  death  to  his  personal  representative,  and  it  had 
not  been  shown  that  the  plaintiff  was  either  executrix  or 
administratrix.  But  it  was  held  that  there  was  evidence, 
though  perhaps  slight,  that  the  plaintiff  was  in  possession  of  the 
pony  at  the  time  it  was  seized ;  and  if  so,  since  she  might 
clearly  have  maintained  trespass  against  a  wrong-doer,  she 
might  waive  the  tort,  and  maintain  this  action  to  recover  the 
money  produced  by  the  sale  {i). 

And  the  law  is  the  same  with  respect  to  the  grantee  of  the 
executor.  Accordingly,  in  an  action  of  trover  for  a  horse  and 
gig,  which  the  plaintiff  claimed  as  the  vendee  of  an  executor,  it 
was  held,  that  as  at  the  time  of  the  trial  the  Ecclesiastical  Court 
had  not  granted  probate,  and  the  executor  had  never  had  actual 
exclusive  possession  of  the  gig  and  horse,  the  plaintiff  could  not 
make  out  his  title,  though  he  produced  the  Will  appointing  his 
vendor  executor  [li) .  In  this  case,  the  plaintiff  and  defendant 
both  claimed  title  to  the  property ;  and  Lord  Tenterclen,  in  his 
address  to  the  jury,  observed,  that  if  the  plaintiff  had  proved  a 
clear  and  undisputed  possession,  it  might  have  been  sufficient ; 
but  it  appeared  that  the  defendant,  before  and  after  the  sale  to 
the  plaintiff,  used  the  gig  and  horse. 

But  although  an  executor  cannot  maintain  actions  before 
probate,  except  upon  his  actual  possession,  yet  he  may  advance 
in  them  as  far  as  that  step  where  the  production  of  the  probate 
becomes  necessary,  and  it  will  be  sufficient  if  he  obtains  the 
probate  in  time  for  that  exigency  (/).     Thus  where  he  sues  as 


{i)  See  also  accord.,  White  v. 
Mullett,  6  Exch.  713,  715.  Aud 
see  further  Waller  v.  Dralr/ord,  1 
E.  &  B.  749. 

(k)  Finney  y,  Finney,  8  B.  &  C. 


335. 

(/)  WiUs  V.  Eich,  2  Atk.  285  ; 
Eastern  v.  Carter,  5  Exch.  8,  14. 
The  Court  may,  however,  make  an 
order  compelling  him  to  produce 
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executor,  lie  may  commence  the  action  before  probate  (;;/)  :  for, 
as  it  has  been  before  observed,  the  probate,  although  obtained 
after  action  brought,  shall,  when  produced,  have  relation  to  the 
death  of  the  testator,  so  as  to  perfect  and  consummate  the  "Will 
from  that  period  (;/).  So  where  a  reversion  of  a  term  comes  to 
him,  he  may  avow  before  probate  for  such  rent  as  hath  accrued 
after  the  death  of  the  testator  (o),  and  if  such  an  issue  is  joined 
that  it  becomes  necessary  for  him  to  j)rove  his  title  by  executor- 
ship (as,  for  instance,  if  non  tenuit  should  be  pleaded),  it  will  be 
sufficient  if  he  obtains  probate  in  time  to  produce  it  in  evidence 
at  the  trial. 

So  an  executor,  before  probate,  may  commence  an  action  in 
the  Chancery  Division  (the  bill,  however,  formerly,  it  was  said, 
must  allege  that  he  has  proved  the  Will)  (;;),  and  the  subsequent 
probate  makes  the  action  a  good  one,  if  obtained  at  any  time 
before  hearing  [q) . 


in  some  cases 
he  may  avow 
or  declare  be- 
fore probate : 


he  may  com- 
mence action 
in  Chancery 
Division  be- 
fore probate : 


the  probate  upon  which  he  founds 
his  right  to  maintain  the  action 
or  stay  proceedings  until  he  places 
himself  in  a  situation  to  do  so : 
Webb  V.  Adhins,  U  C.  B.  401 ;  Turn 
v.  Commercial  Bank  of  Sydney,  12 
Q.  B.  D.  294, 

(m)  1  EoU.  Abr.  917,  A.  2  ; 
Martin  v.  Fuller,  Comb.  871  ; 
Wankford  v.  Wankford,  1  Salk. 
302,  303 ;  Webb  v.  Adkins,  14  C.  B. 
401.  But  in  cases  where  the  de- 
fendant does  not  dispute  his  liability 
or  the  title  of  the  executors  to  pro- 
bate, but  merely  requires  produc- 
tion of  the  probate  before  paying 
the  executor,  the  executor  ought 
not  to  sue,  and  the  Court  will  stay 
the  action  if  he  does.  See  Turn  v. 
Commercial  Bank  of  Sydney,  12 
Q.  B.  D.  294. 

(n)  Plowden,  281 ;  1  EoU.  Abr. 
917,  A.  2. 

(o)  Wankford  v.  Wankford,  1 
Salk.  307,  per  Holt,  C.  J. ;  White- 
head V.  Taylor,  10  A.  &  E.  210. 
It  is  said  an  executor  may  main- 
tain a  gnare  impedit,  if  he  be  en-  ' 
titled  to  the  next  presentation  of 
a  church,  which  has  become  void, 

W.E. VOL.  I. 


without  showing  forth  the  WiU : 
Wentw.  Off.  Ex.  84,  14th  edit. 
But  if  by  the  course  of  the  plead- 
ings it  should  become  a  part  of  his 
case  to  prove  his  title,  he  certainly 
can  only  do  so  by  producing  the 
probate ;  and  it  may  be  doubtful 
whether  the  passage  above  cited  is, 
in  any  case,  law,  inasmuch  as  it 
would  seem  that  executors  must 
show  their  title  in  the  declaration 
in  quare  impedit, 

(p)  Humphreys  v.  Ingledon,  1 
P.  Wms.  753.  It  seems,  however, 
that  an  executor  may,  pending  an 
application  for  probate,  bring  an 
action  to  protect  the  estate,  by  ob- 
taining an  injunction  or  otherwise, 
although  he  alleges  in  the  state- 
ment of  claim  that  he  has  not  yet 
obtained  probate.  See  Newton  y. 
Metropolitan  liuilivay,  1  Dr.  &  Sm. 
583,  infra,  note  {q) ;  and  see  pmsf, 
p.  1540. 

(q)  Humphreys  v.  Humphreys,  3 
P.  Wms.  351.  And  in  the  case  of 
Patten,  Executrix,  v.  Panton,  in 
the  Exchequer,  1793,  it  was  said, 
arguendo,  that  it  had  been  deter- 
mined by  that  Court  about  three 
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he  may  bo 

potitiouiiiy 
creditor  in 
bankruptcy 
before 
probate : 
and  may 
present 
■winding-np 
petition : 
he  may  bo 
sued  before 
probate. 


An  Gxocutor  can  bo  a  petitioning  creditor  in  bankruptcy,  but 
he  must  obtain  probate  before  lie  can  get  a  receiving  order  (>•). 

It  would  seem  also  that  the  executor  of  a  creditor  of  a  com- 
pany may  present  a  winding-up  petition  under  tlie  Companies 
Act  before  he  has  obtained  probate  :  it  being  sufficient  if  he  has 
obtained  probate  before  the  hearing  of  tlie  petition  (.v). 

On  the  other  hand,  if  he  have  elected  to  administer,  he  may 
also,  before  probate,  be  sued  at  law  or  in  equity  by  the  deceased's 
creditors,  whose  rights  shall  not  be  impeded  by  his  delay,  and 
to  whom,  as  executor  dejiirc  or  dc  facto,  he  has  made  himself 
responsible  {f).  So  an  action  may  be  commenced  against  an 
executor,  before  probate,  by  a  residuary  legatee,  for  an  account 
of  the  estate  and  effects  of  the  testator,  and  to  have  the  assets 
secured  (ii).  So,  before  probate,  an  executor  may  be  compelled 
to  discover  the  personal  estate  of  his  testator,  though  a  suit  be 
pending  respecting  the  validity  of  the  Will  (x).  But  a  creditor 
of  a  deceased  debtor  cannot  sue  a  person  named  as  executor  in 


years  ago,  that  it  is  sufficient  if  the 
probate  were  obtained  at  any  time 
before  bearing:  3  Bac.  Abr.  53, 
by  Gwillim,  Executors  (E.)  14. 
But  a  plea  that  the  executor  bas 
not  obtained  probate  was  allowed, 
on  tbe  ground  that  the  cause  must 
be  considered  as  having  come  on  to 
be  heard  :  Simons  v.  Milman,  2  Sim. 
241.  See  also  Jones  v.  Ilowells,  2 
Hare,  353,  per  Wigram,  V.-C. ; 
post,  Pt.  V.  Bk.  I.  Ch.  II.  In 
Neivton  v.  Metropolitan  Railiuay 
Company,  1  Dr.  &  Sm.  583,  a  bill 
by  executors  for  a  specific  per- 
formance alleged,  as  the  fact  was, 
that  the  executors  had  not  proved. 
Notice  of  motion  for  an  injunction 
was  given,  and  at  that  time  when 
the  motion,  but  for  the  press  of 
business,  would  have  been  heard, 
there  was  no  probate :  but  when 
the  motion  was  actually  heard,  the 
probate  was  in  Court;  and  it  was 
held  by  Sir  E.  Eindersley,  V.-C, 
that  the  defendants  could  not  resist 
the  motion  upon  the  ground  of 
demurrer.  See  also  Beardmore  v. 
Gregory,  34  L.  J.  Ch.  392. 


(r)  See  Ex  p)arte  Paddy,  3  Madd. 
241 ;  Rogers  v.  James,  7  Taunt.  147, 
cases  decided  under  the  old  Bank- 
ruptcy Acts. 

(s)  Re  Masonic  &  General  Life 
Assurance  Co.,  32  C.  D.  373. 

{t)  Wentw.  Off.  Ex.  86,  87,  14th 
edit.;  Plowd.  280;  ToUer,  49.  It 
is  clear  ujjon  the  grounds  which 
have  already  been  stated  (see 
p.  200),  that  if  he  has  adminis- 
tered, he  will  be  liable,  not  only 
before  i^robate,  but  though  he 
should  refuse  to  take  probate,  and 
administration  should  be  com- 
mitted to  another.  See  the  obser- 
vations of  Best,  C.  J.,  in  Douglas 
V.  Forest,  4  Bingh.  704. 

(m)  Blewitt  V.  Blewitt,  1  Younge, 
41. 

{x)  Dulwich  College  v.  Johnson, 
2  Vern.  49.  See  also  Phipps  v. 
Steiuard,  1  Atk.  285  :  Eonbl.  Treat, 
on  Eq.  Bk.  4,  Pt.  2,  c.  1,  s.  2,  n.  b. 
Since  the  passing  of  the  Judicatui'e 
Acts,  actions  for  the  sole  purpose  of 
obtaining  discovery  have  become 
very  rare. 
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the  Will  of  tlie  deceased  unless  he  has  either  administered,  that 
is,  intermeddled  with  the  estate,  or  proved  the  Will  and  conse- 
quently the  seizure  and  sale  of  part  of  the  testator's  assets, 
under  an  execution  founded  upon  a  judgment  in  a  suit  so 
constituted,  was  ineffectual  to  bind  the  testator's  estate  (y) . 

If  an  executor  die  before  probate,  although,  as  already  If  ho  die  be- 
mentioned,  the  acts  which  he  may  legally  do  before  probate  hirexeCTitor' 
stand  firm  and  good,  yet  his   executor  may  not  prove  both  shall  not  be 

^  i  executor  to 

Wills,  and  so  become  executor  to  both  the  testators  (;:) .     But  the  first 
administration  of  the  goods  of  the  first  testator,  with  the  Will  *°«<^''itor. 
annexed  to  it,  is  to  be  committed  to  the  executor  of  the  executor, 
if  the  first  executor  is  residuary  legatee  of  the  first  testator ;  or 
if  he  is  not  then  to  such  other  person  as  may  be  the  residuary 
legatee ;  otherwise  to  the  next  of  kin  of  the  first  testator  («). 

{y)  MoJiamidu  Mohideen  Hadjiar  (a)  Isted  v.  Stanley,  Dyer,  372,  a; 

V.  Pitcley,  [1894]  A.  0.  437.  Wentw.  Off.  Ex.  82,    14th  edit. ; 

(z)   Wanhford    v.     Wanhford,    1  Godolph.    Pt.  1,  c.   20,  s.   2.     See 

Salk.  308,  in  Lord  Holt's  judgment:  post,   Pt.   I.   Bk.  v.   Ch.   iii.   §  i. 

S.C.,\  Preem.  520.  p.  371. 
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CHAPTETl  THE  SECOND. 

OF  THE  MANNER  OF  OBTAINING  PROBATE  AND  THE  PRACTICE 
OF  THE  COURT  WITH  RESPECT  THERETO. 


Executor 
alone  can 
prove  "Will. 


Citation, 
purpose  of. 


SECTION  I. 

Bii  whom  the  Will  should  he  proved :  and  herewith  of  the 
Production  and  Deposit  of  Tedamentary  Papers. 

i  HE  only  person  by  whom  the  testament  can  be  proved  is  the 
executor  named  in  it  (r/),  whom  (as  before  stated)  the  Court 
may  cite  to  the  intent  to  prove  the  testament,  and  take  upon 
The  executor    \^yqi  the  execution  thereof,  or  else  to  refuse  the  same  ih).     This 

may  be  cited  i  i       •  r> 

to  prove.  may  the  Court  do,  not  only  ex  officio,  but  at  the  instance  of  any 
j)arty  having  an  interest,  which  interest  is  proved  by  the  oath  of 
the  party. 

A  citation  answers  two  purposes :  it  either  compels  a  repre- 
sentation to  be  taken  by  those  who  are  primarily  entitled  to  it, 
or  where  they  do  not  take  it,  the  process  provides  a  substitute 
for  a  voluntary  renunciation  on  their  part.  Availing  himself, 
therefore,  of  the  rule,  a  person  having  an  inferior  interest,  but 
unable  to  procure  the  renunciation  of  the  persons  who  have  the 
superior  interest,  cites  all  those  persons  who  have  such  superiority 
to  take  the  required  grant,  or  show  cause  why  it  should  not  be 
made  to  himself. 

Thus  in  the  case  of  a  Will,  the  residuary  legatee,  or  residuary 
devisee  if  there  is  real  estate,  cites  the  executor  to  accept  or 
refuse  probate  of  the  Will,  or  to  show  cause  why  letters  of 
administration  with  the  Will  annexed,  of  all  the  estate  which 
by  law  devolves  to  and  vests  in  the  personal  representative  of 
the  deceased,  should  not  be  granted  to  him  (the  residuary 
legatee  or  residuary  devisee)  {c) . 


(a)  WanTtford  v.  Wanlcford,  1 
Salk.  309. 

[h)  Swinb.  Pt.  6,  s.  12,  pi.  1  ; 
Godolpli.  Pt.  1,  c.  20,  s.  2;  ante, 


p.  197. 

(c)  For  forms  of  citation,  see 
Tristram  &  Coote's  Prob.  Prac. 
13tli  edit.  p.  770. 
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A  legatee  or  a  creditor  {d)  similarly  cites  both  tlie  executor 
and  the  residuary  legatees  and  residuary  devisees,  if  there  is  real 
estate,  or  the  testator's  next  of  kin  and  heir-at-law  if  the  residue 
has  not  been  disposed  of. 

Before  any  citation  can  issue  in  respect  of  a  Will,  that  Will 
must  have  been  filed. 

The  party  citing  must  therefore  have  previously  obtained 
possession  of  the  Will  or  had  it  filed  {c). 

By  the  Court  of  Probate  Act,  1857,  s.  26,  "  The  Court  of  20  &  21  Vict. 
Probate  may,  on  motion  or  petition,  or  otherwise  in  a  summary  ^     '  ^'     ' 
way,  whether  any  suit  or  other  proceeding  shall  or  shall  not  be  produce  any 
pending  in  the  Court  with  respect  to  any  probate  or  administra-  i^urno™in^*  t 
tion,  order  any  person  to  produce  and  bring  into  the  principal  be  testamen- 
or  any  district  registry,  or  otherwise  as  the  Court  may  direct, 
any  paper  or  writing  being  or  purporting  to  be  testamentary, 
which  may  be  shown  to  be  in  the  possession  or  under  the  control 
of  such  person  ;  and  if  it  be  not  shown  that  any  such  paper 
or  writing  is  in  the  possession  or  under  the  control  of  such 
person,  but  it  shall  appear  that  there  are  reasonable  grounds  for 
believing   that  he  has  the   knowledge  of   any  such  paper  or 
writing,  the  Court  may  direct  such  person  to  attend  for  the 
purpose  of  being  examined  in  open  Court  (/),  or  upon  interro- 
gatories respecting  the  same,  and  such  person  shall  be  bound  to 
answer  such  questions  or  interrogatories,  and  if  so  ordered,  to 
produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject 

{d )  A  creditor  may  cite  the  next  unable  from  illness  to  attend  to  bo 

of    kin    to    accept    administration  examined  in  open  Court,  tbe  Court 

though  his  right  of  action  is  barred  has   power    under  this   section   to 

by  the  Statute  of  Limitations :  In  order  his   attendance    to    be   exa- 

the  goods  of  Coombs,  L.  E.  1  P.  &  D.  mined  viva  voce  before  a  commis- 

193.  sioner :  Banfidd  v.  Pickard,  6  P.  D. 

(e)    Tristram    &    Coote's    Prob.  33.     The  Court  will  not  under  this 

Prac.  13th  edit.  p.  232.  section   order    the    attendance    for 

(/)  See  lu  the  goods  of  Sheplierd,  examination  in  open  Coui-t  by  way 

[1891]  P.  323.      The  examination  of  preliminary  proceeding  and  with 

of  a  person  resjiecting  his  know-  the  object  of  ascertaining  whether 

ledge  of  testamentary  papers  under  there  is  any  case  of  resisting  pro- 

this  section  must  be  either  in  open  bate  of  the  Will,  of  the  attesting 

Court  or  on  interrogatories,  so  there  witnesses  to  a  Will,  because  they 

is  no  power  to  order  his  examina-  may  have  declined  to  give  infor- 

tion  before  the  Registrar  of  the  dis-  mation    as    to    the    circumstances 

trict  where  he  resides  :  In  the  goods  attending    the    execution    of    the 

o/iatys,  L.  E.  2  P.  &  D.  458.    But  same:    Evans  v.   Jones,   36   L.   J. 

if  he  be  proved  by  affidavit  to  be  P.  &  M.  70. 
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21  &  22  Vict, 
c.  9a,  H.  23. 
Registrar 
may  issue 
subpoenas. 


Practice  -witli 
regard  to 
citations  in 
non-conten- 
tious business. 


Solicitor  who 


to  the  like  process  of  contempt  in  case  of  default  in  not  attending 
or  in  not  answering  sucli  questions  or  interrogatories,  or  not 
bringing  in  such  paper  or  writing,  as  ho  would  have  been  subject 
to  in  case  he  had  been  a  party  to  a  suit  in  the  Court,  and  had 
made  such  default ;  and  the  costs  of  any  such  motion,  petition, 
or  other  proceeding  (r/),  shall  be  in  the  discretion  of  the  Com-t." 

Further,  by  stat.  21  &  22  Yict.  c.  95,  s.  23,  it  is  enacted  that 
"  It  shall  be  lawful  for  a  registrar  of  the  principal  registry  of 
the  Court  of  Probate,  and  whether  any  suit  or  other  proceeding 
shall  or  shall  not  be  pending  in  the  said  Court,  to  issue  a 
subpoena  requiring  any  person  to  produce  and  bring  into  the 
principal  or  any  district  registry,  or  otherwise  as  in  the  said 
subpoena  may  be  directed,  any  paper  or  writing  being  or  pur- 
porting to  be  testamentary,  which  may  be  shown  to  be  in  the 
possession,  within  the  power,  or  under  the  control  of  such 
person;  and  such  person,  upon  being  duly  served  with  the 
said  subpoena,  shall  be  bound  to  produce  and  bring  in  such 
paper  or  writing,  and  shall  be  subject  to  the  like  process  of  eon- 
tempt  in  case  of  default  as  if  he  had  been  a  party  to  a  suit  in 
the  said  Court,  and  had  been  ordered  by  the  judge  of  the  Court 
of  Probate  to  produce  and  bring  in  such  paper  or  writing  "  iji). 

The  practice  with  regard  to  citations  in  non-contentious  busi- 
ness is  in  all  respects  the  same  as  that  which  prevailed  before 
the  passing  of  the  Judicature  Acts.  Not  having  been  affected 
by  them  in  any  way  it  continues  in  force  as  before  (/) .  For 
rules  relating  to  the  practice  in  this  respect,  see  Probate  Pules 
of  1862  (Non-Contentious),  Pules  68—70. 

It  has  been  more  than  once  laid  down  by  Lord  Eldon,  that 


[g)  On  a  motion  for  attacliment 
of  a  person  served  with,  a  subpcena 
tinder  tHs  section  to  bring  in  a 
testamentary  paper  and  failing  to 
comply  with  it,  the  party  proceeded 
against  must  receive  notice  of  the 
application  in  the  first  instance : 
Baigent  v.  Baigent,  1  P.  D.  421. 

{h)  Where  a  subpoena  has  been 
personally  sei'ved  upon  a  person 
to  bring  in  a  testamentary  paioer, 
and  such  person  fails  to  comply 
therewith,  the  Court  will  not  at 
once  order  an  attachment  to  issue 
against  him,  but  will  make  a  pre- 
liminary order  that  he  shall  attend 


in  Court  to  be  examined  in  refer- 
ence to  his  possession  of  such 
paper :  Parkinson  v.  Thornton,  37 
L.  J.  P.  &  M.  3.  And  where  an 
executor  who  had  intermeddled 
with  the  estate,  but  did  not  take 
probate  of  the  Will,  had  been  cited 
to  do  so  and  had  not  obeyed  the 
citation,  the  Court  refused  to  order 
an  attachment  in  the  first  instance, 
but  directed  that  a  peremptory 
order  should  be  served  to  take 
probate  within  ten  days :  Mordaunt 
v.  Clarke,  L.  E.  1  P.  &  D.  592. 

(i)  Tristram   &   Coote's  Probate 
Practice,  13th  edit.  283. 
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the   lien  of   an   attorney  or  solicitor  does  not  extend  to  the  prepared  the 
original  Will  executed  by  his  client ;  and  that  he  cannot  refuse  lig^  on  it, 
the  production  of  it  {k) . 

In  Brown  v.  Coafe-s  {/),  Sir  John  Nicholl  strongly  inclined  Holder  of  a 
to  an  opinion,  that  a  mere  holder  of  a  Will,  monished  to  bring  allowed  to 
it  into  the  Prerogative  Coiu't,  could  not  be  allowed  to  dispute  dj^^pute  juris- 
the  jurisdiction,  and  put  the  other  party  to  the  necessity  of 
showing  jurisdiction  by  giving  proof  of  bona  notabilia,  prior  to 
giving  up  the  Will. 

Disputed  Wills  ought  to  be  lodged  in  the  Eegistry  of  the  Disputed 

Court  for   custody.      On   one   occasion  Sir  John  Nicholl  ob-  tobe^lod^ed 

served  (m),  "  Practitioners  have  no  right  to  keep  Wills  in  their  in  the 

.  .  I.J  ;    J    1    21     i  ii  registry, 

possession,     i  have,  m  several  instances,  stated,  that  the  expense 

necessary  to  get  a  Will  out  of  the  hands  of  a  party  must  fall 

upon  those  who  withhold  it." 

It  has  been  the  constant  practice  of  the  Coiu't,  to  order  all  Order  to 
testamentary  papers  to  be  brought  in  when  required.     And  a  ^gg[!°Q^^tary 
duplicate  is  a  part  of  a  Will,  and  to  be  considered  a  testamen-  papers. 
tary  paper  within  this  rule  (n). 

Whether  the  Will  respected  personal  estate  only,  or  whether  Deposit  of 
it  was  a  mixed  Will,  concerning  both  lands  and  goods,  it  was,  ^^j^^^. 
after  probate,  deposited,  together  with  all  other  testamentary  ^^en  and 
papers,  in  the  Eegistry  of  the  Ecclesiastical  Court  in  which  it  ^"^^^q^^ 
had  been  proved.     And  now,  by  the  66th  section  of  the  Court  20  &  21  Vict. 
of  Probate  Act,  1857  (20  &  21  Yict.  c.  77),  "there  shall  be  one  «•  77,  s. 
place  of  deposit  imder  the  control  of  the  Court  of  Probate,  at  deposit  of 
such   place  in  London  or  Middlesex  as  her  Majesty  may  by  ^.»™^^ 
order  in  Council  direct,  in  which  all  the  original  Wills  brought 
into  the  Court  or  of  which  probate  or  administration  with  the 
Will  annexed  is  granted  under  this  Act  in  the  principal  registry 
thereof,  and  copies  of  all  Wills  the  originals  whereof  are  to  be 
preserved  in  the  district  registries,  and  such  other  documents  as 
the  Com't  may  direct,  shall  be  deposited  and  preserved,  and  may 
be  inspected  under  the  control  of  the  Court  and  subject  to  the 
rules  and  orders  under  this  Act"  (0).     If  the  Will  should  be 

{k)  Georges   v.    Georges,    18  Yes.  2  A.  &  E.  45. 
294;    Lord  v.   Wvrmleighton,    Jac.  (?)  1  Add.  345. 

580;    BaJch  v.   Symes,   1  Turn.   &  (m)  Cunningham  v.    Seymour,  2 

Euss.  87.     He  engages  to  make  a  Pliillim.  250. 

Will  effectual  for  tte  purposes  of  (w)  Killican   v.   Parker,    1    Cas. 

tlie  testator ;    -wliicli  it  cannot  be  temp.  Lee,  662. 
unless   it  is  produced  elsewhere:  (o)  By  sect.  67,  "  The  judge  shall 

Jac.  581.    See  also  Ex  parte  Law,  cause  to  be  made  from  time  to  time 


66. 
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Stat,  20  &  21 
Vict.  c.  77, 
B.  64: 

probate  to  be 
evidence  of 


needed  in  order  to  "bo  put  in  evidence  in  somo  otlior  judicial 
proceeding',  the  attendance  of  tlie  registrar,  or  otlier  proper 
officer,  with  it  must  be  procured.  In  some  cases,  an  order  of 
the  Court  of  Chancery  has  been  obtained  that  it  shall  be  de- 
livered out  by  the  registrar  on  giving  security  to  return  it  {]>). 
And  the  Ecclesiastical  Court  itself  has,  on  several  occasions, 
ordered  the  Will  to  be  delivered  out  of  its  Eegistry  for  the 
legal  purpose  of  its  being  sent  to  the  proper  place  for  its 
custody  (^7).  The  last  of  these  orders  (r)  appears  to  have  been 
a  decree  that  the  "Will  and  codicils  of  Napoleon  Bonaparte 
should  be  delivered  out  (after  notarial  copies  had  been  made)  in 
order  to  be  sent  to  the  legal  authorities  in  France  to  be  recorded 
there  in  the  proper  place. 

But  with  respect  to  cases  where  it  was  formerly  necessary  to 
produce  the  original  AVill,  in  order  to  establish  a  devise  of  real 
estate,  it  is  enacted  by  stat.  20  &21  Vict.  c.  77  (Court  of  Probate 


in  the  principal  registry  of  tlie  Court 
of  Probate  calendars  of  tlie  grants 
of  probate  and  administration  in 
the  principal  registry,  and  in  the 
several  district  registries  of  the 
Court,  for  such  periods  as  the  judge 
may  think  fit,  each  such  calendar 
to  contain  a  note  of  every  probate 
or  administration  with  the  Will 
annexed  granted  within  the  period 
therein  specified,  and  also  a  note  of 
every  other  administration  granted 
within  the  same  period,  such  respec- 
tive notes  setting  forth  the  dates  of 
such  grants,  the  registry  in  which 
the  grants  were  made,  the  names 
of  the  testators  and  intestates,  the 
place  and  time  of  death,  the  names 
and  descriptions  of  the  executors 
and  administrators,  and  the  value 
of  the  effects ;  and  the  calendars  to 
be  so  made  shall  be  printed  as  the 
same  are  from  time  to  time  com- 
pleted." 

By  sect.  68,  "The  registrars 
shall  cause  a  printed  copy  of  every 
calendar  to  be  transmitted  through 
the  post  or  otherwise,  to  each  of 
the  district  registries,  and  to  the 
office  of  Her  Majesty's  Prerogative 


in  DuhJin,  the  office  of  the  Com- 
missary of  the  county  of  3Iidlothiun 
in  Edinburgh,  and  such  other 
offices,  if  any,  as  the  Court  of 
Probate  shall  from  time  to  time 
by  rule  or  order  direct ;  and  every 
printed  copy  of  a  calendar  so 
transmitted  as  aforesaid  shall  be 
kept  in  the  registry  or  office  to 
which  it  is  transmitted,  and  may 
be  inspected  by  any  person  on 
payment  of  a  fee  of  one  shilling 
for  each  search,  without  reference 
to  the  number  of  calendars  in- 
spected." 

By  sect.  69,  "An  official  copy  of 
the  whole  or  any  part  of  a  Will,  or 
an  official  certificate  of  the  grant  of 
any  letters  of  administration,  may 
be  obtained  from  the  registry  or 
district  registry  where  the  Will  has 
been  proved  or  the  administration 
granted,  on  the  payment  of  such 
fees  as  shall  be  fixed  for  the  same 
by  the  rules  and  orders  under  this 
Act." 

(p)  See^os^,  §ix.,  p.  302. 

\q)  Post,  §  VII.,  p.  299,  n.  (w)- 

('/•)  In  re  Na;poleon  Bonaparte,  2 
Eobert.  606. 
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Act),  s.  64,  that  on  notice  being  given  of  intending  to  put  the  the  Will  in 
probate  in  evidence,  the  probate  shall  be  sufficient  evidence  of  reaUstate 
the  Will  and  its  validity,  unless  the  other  party  shall  give  unless  the 
notice  that  he  intends  to  dispute  the  validity  of  the  Will.  the  AViU  is 

This  subject,  and  the  enactment  contained  in  the  62nd  section  <i^^pute(l. 
of  the  same  statute,  that  the  probate  shall  be  conclusive  of  the  vict'.  c.  77 
validity  of  the  Will,  in  all  proceedings  affecting  the  real  estate,  ^-  ^^• 
where  the  probate  has  been  granted  after  proof  in  solemn  form, 
&c.,  and  also  the  effect  of  the  Land  Transfer  Act,  1897,  with 
regard  to  probate  and  letters  of  administration  in  respect  of  real 
estate,  will  be  considered  hereafter  [s),  together  with  the  general 
doctrine  of  the  effect  of  probate. 


SECTION  II. 

When  the  Will  is  to  he  ^jrorcd. 

If  the  testator  be  yet  living,  the  judge  may  not  proceed  to  the  a  Will  can- 
proving  of  his  testament ;  because  it  is  of  no  force  as  long  as  ^"^.^^  P]""^®*^ 
the  testator  lives,  who  also  may  revoke  or  alter  the  same  at  any  time  of  the 
time  before  his  death  (/). 

By  91st  section  of  the  Probate  Act,  1857  (20  &  21  Vict.  20  &  21  Vict. 
■  c.  77),  it  is  enacted,  that  "One  or  more  safe  and  convenient  ^'     '  ^'     '. 

1  •        •  1     n    1  •^     ^  As  to  deposi- 

depository  or  depositories  shall  be  provided,  under  the  control  tories  for  safe 
and  directions  of  the  Court  of  Probate,  for  all  such  Wills  of  wiSuvfn| 
living  persons  as  shall  be  deposited  therein  for  safe  custody :  persons. 
and  all  persons  may  deposit  their  Wills  in  such  depository  upon 
payment  of  such  fees  and  under  such  regulations  as  the  judge 
shall  from  time  to  time  by  any  order  dii-ect." 

The  time,  after  the  testator's  death,  when  the  Will  is  to  be  Time  within 
proved  is  somewhat  uncertain,  and  left  to  the  discretion  of  the  ^jij  ouo-ht 
judge,  according  to  the  distance  of  the  place,  the  weight  of  the  *o  ^e  proved. 
Will,  the  quality  of  the  executors,  the  absence  of  the  witnesses, 
the  importunity  of  creditors  and  legatees,  and  other  circumstances 
incident  thereto.      And  by  stat.  55  Geo.  III.  c.  184,  s.  37,  it  is  Penalty  imder 
enacted,  that  "  if  any  person  shall  take  possession  of,  and  in  any  l^  ^1°'  ^^Jn' 
manner  administer,  any  part  of  the  personal  estate  and  effects  of  for  adminis- 
any  person  deceased,  without  obtaining  probate  of  the  Will  or  out^btainia^o- 
letters  of  administration  of  the  estate  and  effects  of  the  deceased,  probate  or 

letters  of 

(s)  Post,  Pt.  I.  Bk.  VI.  Ch.  I.,  p.  431  et  seq. 
{t)  Swinb.  Pt.  6,  s.  13,  pi.  1. 
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ndmiuistra- 
tiou. 


rcnalty  now 
ill  force  in 
substitution 
for  above. 


Eule43,P.  E. 

1862. 


Rule  45. 


Presumption 
of  death. 


within  six  calendar  months  after  his  or  her  decease,  or  witliin 
two  calendar  months  after  the  termination  of  any  suit  or  dispute 
respecting  the  AVill  or  the  right  to  letters  of  administration,  if 
there  shall  be  any  such,  which  shall  not  be  ended  within  four 
calendar  months  after  tlio  death  of  tlio  deceased ;  every  person 
60  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and 
also  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per  centum 
on  the  amount  of  the  stamp-duty  payable  on  the  probate  of  the 
"Will,  or  letters  of  administration  of  the  estates  and  effects  of  the 
deceased." 

The  penalty  now  substituted  for  that  imposed  by  the  above 
section  is  one  hundred  pounds  or  double  the  amount  of  duty 
chargeable,  according  as  the  Commissioners  elect,  which  is  a 
debt  due  to  the  Crown,  and  is  recoverable  by  any  of  the  ways  or 
means  in  force  for  the  recovery  of  probate,  legacy  or  succession 

duty(?0. 

By  rule  43  of  the  "  General  Eules  and  Orders  for  the  Eegis- 
trars  of  the  Principal  Registry  (made  in  18G2),"  "No  probate 
or  letters  of  administration  with  the  Will  annexed  shall  issue 
until  after  the  lapse  of  seven  days  from  the  death  of  the  deceased, 
unless  under  the  direction  of  the  judge,  or  by  order  of  two  of  the 
registrars." 

And  by  rule  45,  "in  every  case  where  probate  or  adminis- 
tration is,  for  the  first  time,  applied  for  after  the  lapse  of  three 
years  from  the  death  of  the  deceased,  the  reason  of  the  delay 
is  to  be  certified  to  the  registrars.  Should  the  certificate  be 
unsatisfactory  the  registrars  are  to  require  such  proof  of  the 
alleged  cause  of  delay  as  they  may  see  fit." 

If  a  death  cannot  be  proved,  recourse  must  be  had  to  the 
presumption  of  law^  (.r).  At  common  law  a  jury  may  presume 
that  a  man  is  dead  at  the  expiration  of  seven  years  from  the 
time  he  was  last  known  to  be  living  {y).  There  is,  however,  no 
legal  presumption  as  to  the  date  of  the  death  (s) . 


[u)  Customs  and  Inland  Eeyenue 
Act,  1881,  44  Vict.  c.  12,  s.  40; 
Finance  Act,  1894,  s.  8  (1),  (5)  and 
(6).  Proceedings  may  also  be  taken 
under  stat.  28  &  29  Vict.  c.  104, 
s.  57 ;  and  see  j3os#,  p.  1729.  See  also 
AU.-Gen.  v.  New  York  Breweries 
Co.,  [1898]  1  Q.  B.  205;  [1899] 
A.  C.  62. 

{x)  Swinb.   Pt.  6,  e.  13,  pi.  2; 


Godolph.  Pt.  1,  c.  20,  8.  3;  Dean 
y.  Davidson,  3  Hagg.  554 ;  In  the 
goods  of  Hutton,  1  Curt.  595. 

[y)  Doe  V.  Jesson,  6  East,  84,  85 ; 
Doe  V.  Nepcan,  5  B.  &  Ad.  86; 
8.  G.  in  error,  2  M.  &  W.  894. 

(z)  Doe  V.  Nepean,  uhi  supra  ;  In 
the  goods  of  Smith,  2  Sw.  &  Tr.  508; 
Thomas  y.  Thomas,  2  Dr.  &  Sm. 
298;  In  the  goods  of  Alston,  [1892] 
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In  the  case  of  In  the  goods  of  Clark  (a),  upon  application  by 
tlie  sister  and  next  of  kin  of  a  married  woman  wlio  liad  died 
intestate  in  1889,  and  whose  husband  had  gone  to  South 
America  in  1870,  and  had  not  been  heard  of  since  1873, 
when  his  letters  suddenly  ceased,  for  a  grant  of  administration 
to  her  sister's  estate,  the  Court  refused  to  allow  an  affidavit  to 
be  made  swearing  to  the  death  of  the  husband  as  having 
occurred  on  or  since  July,  1873,  on  the  ground  that  his  death 
might  be  presumed  from  the  lapse  of  time  since  he  was  last 
heard  of.  Butt,  J.,  said,  "It  is  very  unusual  to  give  leave  to 
presume  the  death  of  some  person  other  than  the  person  whose 
estate  is  to  be  administered.  I  have  never  done  it  myself,  and 
I  am  not  aware  that  it  has  ever  been  done.  If  the  applicant  is 
prepared  to  swear  that  her  sister  died  a  widow  the  grant  will  go 
as  a  matter  of  course."  In  such  cases  in  the  absence  of  definite 
proof  of  the  date  of  death  of  the  husband,  and  of  his  having 
j)redeceased  his  wife,  the  Court  will  not  grant  administration  to 
the  wife's  next  of  kin  without  citing  the  husband  or  his  repre- 
sentatives. If  the  next  of  kin  of  the  husband  claim  administra- 
tion to  the  wife  on  the  ground  that  he  survived,  they  must 
produce  evidence  of  the  fact,  and,  conversely,  if  the  next  of 
kin  of  the  wife  claim  the  grant,  they  must  show  that  she 
survived  {b) . 

SECTION  III. 

Of  the  Practice  of  the  Probate  Division,  and  herewith  of  the  Proof 
of  Wilts  in  Common  Form. 

By  the  Coui-t  of  Probate  Act,  1857,  20  &  21  Yict.  c.  77,  s.  13,  20  &  21  Vict. 
"  There  shall  be  established  for  each  of  the  districts  specified  in  ^'  '^'^'  ^'  ^^' 

District 

Schedule  (A.)  to  this  Act,  and  at  the  places  respectively  men-  Registries  to 
tioned  in  such  schedule,  a  public  registry  attached  to  and  under  Reestablished, 
the  control  of  the  Court  of  Probate,  hereinafter  referred  to  as 
'  The  District  Eegistry.'  " 

By  the  46th  section  of  the  same  statute,  "  Probate  of  a  "Will  S.  46. 
or  letters  of  administration  may,  upon  apphcation  for  that  pur-  ^^^^^^^  and 
pose  to  the  district  registry,  be  granted  in  common  form  by  the  tion  may  be 
district  registrar  in  the  name  of  the  Court  of  Probate,  and  under  fo^on  form 

P.    142       See  also   post,    p.    955,  (^i)  in  the  goods  of  mdwUs,  L.B. 

note  (71). 

(a)L.E.15P.D.10.  2P.&D.461. 
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by  District 
Rof^'istrars, 
if  it  shall 
appear  by 
affidavit  that 
the  testator, 
<fcc.,  had  a 
fixed  place 
of  abjde. 


S,  47. 

Affidavit  to 
be  conclusive 
for  autlioriz- 
ing  grant  of 
probate. 


S.  48. 
District 
Registrar 
not  to  make 
grants  when 
there  is  a 
contention. 


S.  49. 

As  to  trans- 
mission of 
notice  of  ap- 
plication for 
grants  of 
probate,  &c., 
to  District 
Registrar. 


the  seal  appointed  to  Tbe  used  in  sucli  district  registry,  if  it  shall 
appear  hy  affidavit  of  the  porson  or  some  or  one  of  tlie  persons 
applying  for  the  same  that  the  testator  or  intestate,  as  the  case 
may  be,  at  the  time  of  his  death  had  a  fixed  place  of  abode 
within  the  district  in  which  tlie  application  is  made,  and  snch 
place  of  abode  being  stated  in  the  affidavit,  and  such  probate  or 
letters  of  administration  shall  have  effect  over  the  personal  estate 
of  the  deceased  in  all  parts  of  England  accordingly  "  (c). 

And  by  sect.  47,  "  Such  affidavit  shall  be  conclusive  for  the 
purpose  of  authorizing  the  grant  by  the  district  registrar  of 
probate  or  administration ;  and  no  such  grant  of  probate  or 
administration  shall  be  liable  to  be  recalled,  revoked,  or  other- 
wise impeached  by  reason  that  the  testator  or  intestate  had  no 
fixed  place  of  abode  wdthin  the  district  at  the  time  of  his  death, 
and  every  probate  and  administration  granted  by  any  such 
district  registrar  shall  effectually  discharge  and  protect  all 
persons  paying  to  or  dealing  with  any  executor  or  administrator 
thereunder,  notwithstanding  the  w^ant  of  or  defect  in  such 
affidavit,  as  is  hereby  required." 

By  sect.  48,  "  The  district  registrar  shall  not  grant  probate  or 
administration  in  any  case  in  which  there  is  contention  as  to  the 
grant,  until  such  contention  is  terminated  or  disposed  of  by 
decree  or  otherwise,  or  in  which  it  otherwise  aj)pears  to  him  that 
probate  or  administration  ought  not  to  be  granted  in  common 
form." 

By  sect.  49,  notice  of  every  application  to  any  district 
registrar  for  the  grant  of  probate  or  administration  shall  be 
transmitted  by  such  district  registrar  to  the  registrars  of  the 
principal  registry  by  the  next  post  after  such  application  shall 
have  been  made  ;  and  such  notice  shall  contain  such  particulars 
as  in  the  section  mentioned  ;  and  no  probate  or  administration 
shall  be  granted  in  pursuance  of  such  application  until  such 
district  registrar  shall  have  received  a  certificate  under  the 
hand  {d)  of  one  of  the  registrars  of  the  principal  registry,  that  no 
other  application  appears  to  have  been  made  in  respect  of  the 
goods  of  the  same  deceased  person. 


(c)  It  is  not  obligatory  to  apply 
for  probate  or  administration  to 
any  district  registry,  but  tbe  appli- 
cation may,  in  every  case,  be  made 
to  the  principal  registry.  See  sect. 
59  of  the  Probate  Act,  1857. 


{d)  By  stat.  21  &  22  Vict.  c.  95, 
s.  26,  the  certificate  need  not  be 
under  the  band,  but  may  be  issued 
under  a  stamp  provided  for  that 
purpose,  and  approved  of  by  the 
judge  of  the  Court. 
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By  sect.  51,  every  district  registrar   is  to   transmit  to  the  S.  51, 
registrars   of    the   principal   registry   a   list   of    probates   and  trarlTo  trans- 
administrations  and  a  certified  copy  (e)  of  every  Will  to  which  mit  lists  of  pro- 

•I  1     ,  -x     •    •  I      L'  ^   L  bates  and  ad- 

any  such  probate  or  admmistration  relates.  ministrations 

By  sect.  52,  "  Every  district  registrar  shall  file  and  preserve  ^?  <^opics  of 
all  original  Wills  of  which  probate  or  letters  of  administration,  g  §2. 
with  the  Will  annexed,  may  be  granted  by  him,  in  the  public  District 
registry  of  the  district  subject  to  such  regulations  as  the  judge  preservTori<^i. 
of  the  Court  of  Probate  may  from  time  to  time  make  in  relation  nal  Wills. 
to  the  due  preservation  thereof  and  the  convenient  inspection  of 
the  same." 

By  sect.  29,  "  The  practice  of  the  Court  of  Probate  shall,  Stat.  20  &  21 

Vict   c    77 

except  where  otherwise  provided  by  this  Act,  or  by  the  rules  or  g,  29'.  '     ' 

orders  to  be  from  time  to  time  made  under  this  Act,  be,  so  far  Practice  of 

as  the  circumstances  of  the  case  will  admit,  according  to  the  pi-oi.ate  to  be 

present  practice  in  the  Prerogative  Court  "  if).  according  to 

IIP  !•         ^^^  practice 

By  sect.  oO,  rules  and  orders  were  to  be  made  lor  regulating  of  the  Pre- 

the  procedure  of  the  Comi.  J?«^^^!j;^ 

By  sect.  18  of  the  Judicature  Act,  1875,  it  is  enacted  that  38  &  39  Vict. 
"All  rules  and  orders  of  Court  in  force  at  the  time  of  the  ^  V' ^ n    * 
commencement  of  this  Act  in  the  Court  of  Probate,  the  Court  for  Probate, 
Divorce  and  Matrimonial  Causes,  and  the  Admiralty  Court,  or  AcTmirait 
in  relation  to  appeals  from  the  Chief  Judge  in  Bankruptcy,  or  Courts  to  re- 
from  the  Court  of  Appeal  in  Chancery  in  bankruptcy  matters, 
except   so  far  as  they  are  expressly  varied  by  the  first  schedule 
hereto,  or  by  rules  of  Court  made   by  order  in  council  before  the 
commencement  of  this  Act  (g),  shall  remain  and  be  in  force  in  the 
High  Court  of  Justice  and  in  the  Court  of  Appeal  respectively 
until  they  shall  respectively  be  altered  or  annulled  by  any  rules 
of  Court  made  after  the  commencement  of  this  Act. 

"  The  President  for  the  time  being  of  the  Probate  and  Jurisdiction 
Divorce  Division  of  the  High  Court  of  Justice  shall  have,  with  "f  probate^ 
regard  to  non-contentious   or   common  form  business  in    the  &c.,  Division 

(e)  By  stat.  21   &  22  Vict.  c.  95,  goods  of  Oliphant,  1  Sw.  &  Tr.  525. 

s.  25,  these  copies  may  be  certified  See  also  Belhiii  v.  Skeats,  1   Sw.  & 

and  transmitted  under  a  stamp  pro-  Tr.   148;  27  L.   J.    P.    &  M.  56; 

videdfor  that  purpose.  Braine  v.  Braine,  1  Sw.  tS:  Tr.  271 ; 

(/)  Sir  C.  Cresswell  appears  to  29  L.  J.  P.  &  M.  151. 
have  been  of  opinion  that  this  sec-  {[/)  The  words  in  italics  are  re- 

tion  applies  to  the  procediu-e  only  pealed  by  the  Stat.  Law.  Eev.  Act, 

of  the  Coui't,  and  not  to  the  prin-  1883. 
ciples  on  which  it  is  to  act :  In  the 
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c  iiitcntioua 

probate 

business. 


to  make  rules  Probato  Court,  the  powers  now  conferred  on  the  judge  of  the 
as  to  nou-        Pj.^^^.^^p  q^^^^j.^  ^^  20  &  21  Vict.  c.  77,  soct.  30." 

Under  tlie  powers  conferred  by  20  &  21  Vict.  c.  77,  s.  30, 
copious  rules  and  orders  were,  in  the  years  18G2  and  1863,  made 
for  the  guidance  of  practitioners  in  the  Court  of  Probate,  both 
in  respect  of  contentious  and  non-contentious  business,  and  for 
the  instruction  as  well  of  the  principal  registrars  as  of  the 
district  registrars,  together  witli  a  very  large  collection  of  forms  ; 
as  to  which  it  is  thought  more  expedient  to  refer  to  the  books  of 
Probate  practice  than  to  insert  them  in  this  Treatise  (//). 

These  rules,  orders,  and  directions  are  for  the  most  part 
founded  on  the  doctrines  and  practice  jireviously  establislied 
in  the  Prerogative  Court  with  regard  to  the  making,  &c.,  of 
Wills,  which  have  already  been  stated  in  the  progress  of  this 
work. 


"Ways  of 

proving  a 

Will: 

i.  Common 

Form : 

ii.  Solemn 

Form. 

Common 
form. 


A  testament  may  be  proved  in  two  ways ;  either  in 
Common  Form,  or  by  Form  of  Law  ;  which  latter  mode  is  also 
called  the  Solemn  Form,  and,  sometimes,  proving  ^^r  testes  {i). 

A  Will  is  proved  in  common  form,  when  the  executor 
j)resents  it  before  the  judge,  and  in  the  absence,  and  without 
citing  the  parties  interested,  produces  witnesses  to  prove  the 
same ;  who  testifying,  by  their  oaths,  that  the  testament 
exhibited  is  the  true,  whole,  and  last  Will  and  testament  of 


[h)  The  Judicature  Acts  do  not 
appear  to  liave  altered  the  procedure 
or  practice  of  the  Court  of  Probate 
with  respect  to  non-contentious 
business.  Nor  do  they  alter  or  en- 
large the  jurisdiction  of  the  Court 
of  Probate  in  non  -  contentious 
matters  :  In  the  goods  of  Tomlinson, 
6  P.  D.  209.  Biit  prior  to  the  passing 
of  the  Judicatiu'e  Acts  the  Probate 
Court  never  recognized  the  docti'ine 
of  equitable  conversion,  and  in  the 
case  of  In  the  goods  of  Ounn,  9  P.  D. 
242,  244,  Sir  James  Hannen  said : 
"  It  appears  to  me  that  a  very  great 
change  has  been  worked  now  by 
the  fusion  of  all  the  Courts  into 
one.  There  is  no  difference  be- 
tween the  law  to  be  administered 
in  this  [Probate]  Division  and  else- 
where, but  each  Court  is  to  ascer- 


tain what  the  law  is,  whether  legal 
or  equitable,  and  I  think  therefore 
it  is  open  to  me  to  establish  a  dif- 
ferent basis  to  that  which  existed  in 
the  Probate  Court.  I  am  of  opinion 
that  where  freehold  property  has 
had  impressed  upon  it  a  changed 
character  by  reason  of  the  doctrine 
of  equitable  conversion,  it  is  to  be 
treated  as  personalty,  and  probate 
duty  is  payable,  and  it  therefore 
follows  that  probate  must  be 
granted."  And  in  the  case  of  Att.- 
Oen.  V.  Marquis  of  Aileshury,  12 
App.  Cas.,  at  p.  696,  Lord  Mac- 
naghten,  in  the  course  of  his  judg- 
ment, cited  this  case  with  approba- 
tion. 

(0  Swinb.  Pt.   16,  s.  14,  pi.  1; 
Godolph.Pt.  1,  c.  20,  s.  4. 
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tlie  deceased,  the  judge  thereupon,  and  sometimes  upon  less 
proof,  does  annex  his  probate  and  seal  thereto  (/.•). 

If  the  Will   he  perfect  on  the  face  of  it,  and  there  is  an  Manner  of 
attestation    clause,    referring   to    the    solemnities   required   by  probate  m 
the  statute  1  Yict.  c.  26,  s.  9,  as  having  been  complied  with  {e.g.,  ^°°'™°'^ 
"  signed  and  declared  by  the  above-named  testator,  as  and  for 
his  last  Will  and  testament,  in  the  presence  of  us  present  at 
the   same   time,  who,  in  his  presence  and  in  the  presence  of 
each  other,  have  hereunto  set  our  names  as  witnesses  thereto. 
John  Styles,  Richard  Nokes  "),  probate  in  common  form  may 
be  obtained  upon  the  oath  of  the  executor  alone. 

But  if  there  is  no  attestation  clause,  or  if  there  is  a  clause  Where  no  or 
which  does   not  state   a  performance  of  all  the  statutory  re-  t™t^tion*^*" 
quirements,  an  affidavit  is  required  from  one  of  the  subscribing  clause, 
witnesses,  by  which  it  must  appear  that  the  Will  was  executed 
in   compliance   with  the  statute  (?;?).      But  this  rule  may  be 
dispensed  with,  if  the  witnesses,  after  diligent  inquiry,  are  not 
forthcoming  («) . 

Where  it  appears  from  the  affidavits,  the  attestation  clause 
being  imperfect,  that  the  Will  was  not  properly  attested  by 
the  witnesses  under  the  statute,  the  Court  will  not  decree 
administration  to  pass  to  the  effects  of  the  deceased  «.s  dead 
intestate ;  for  there  miorht  be  collusion  :  All  that  the  Court 
will  do  in  such  cases  is  to  reject  the  prayer  for  probate,  leaving 
the  parties  to  take  out  administration  if  they  think  proper ;  as 
notwithstanding  the  Court  declines  to  grant  Probate,  the  Will 
might  be  propounded  and  established  (o) . 

If  a  Will,  bearing  date  on  or  after  January  1,  1838,  has  Probate  of 
upon  the  face  of  it  any  unattested  obliteration,  interlineation,  ui,i  alterations 

(/c)  Swinb.    Pt.  6,   s.    14,   pi.  2 ;      Dickson,  6  Notes  of  Cas.  278.     As 

Godolpli.  Pt.  1,  c.  20,  s.  4.  to  the  course  to  be  adopted  wben 

,,,  -r,  i-    1     T      i-         i  no  affidavit  is  obtainable,  see  Eule  7, 

(?)  For    practical    directions  for  io^.wt^t       n     ^.   \-       ^ 

,  y.   .  ,     n        r   i.    •  P.  E.  1862  (Non-Contentious), 

obtammor  srant  of  probate  m  com-  ^  ^  ^   -,.       J^     . 

„  -r,  )     -n    1,  i  [o)  In  the  goods  of  Aylinq,  1  Curt, 

mon  form,  see  Browne  s   Probate  „,y  c,       .      t   /i  i    \p  jit  ^^ 

^        .  913.    hQQ  ?ils,o  111  the  goods  of  Watts, 

^^^  ih.  594;  Eule  5,  P.  E.  1862  (Non- 

{m)  In  the  goods  of  Johnson,  2  Contentious).     If  on  perusing  tbe 

Curt.  341 ;  In  the  goods  of  Batten,  affidavit  or  affidavits  setting  forth 

7  Notes  of  Cas.  290 ;  Eule  4,  P.  E.  the    facts   of    the   case    it    appear 

1862    and   1871    (Non-Contentious  doubtful  whether  the  WiU  or  codicil 

Business).     As  to  what  is  sufficient  i^as  been  duly  executed,  the  regis- 

attestation,  see  ante,  p.  62'  et  seq.  trar    may  require  the    parties    to 

(«)  In  the  goods  of  Luffman,  5  bring  the  matter  before  the  judge 

Notes  of  Cas.  183 ;  In  the  goods  of  on  motion  :  Eule  6. 
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and  oblitcra- 
tious. 


Probate  in 
fac  .simile. 


or  alteration,  the  practice  is  to  require  an  affidavit,  showing 
whether  they  were  made  before  or  after  the  execution  of  the 
Will  (7^). 

Where  alterations  are  satisfactorily  shown  to  have  been 
made  before  the  execution,  it  is  usual  to  engross  the  probate 
copy  of  the  Will  fair,  inserting  the  words  interlined  in  their 
proper  places,  and  omitting  words  struck  through  or  obli- 
terated. But  in  cases  where  the  construction  of  the  Will 
may  be  affected  by  the  appearance  of  the  original  paper,  the 
Court  will  order  the  probate  to  pass  in  fac  simile  {q).  And  it 
appears  to  have  been  sometimes  supposed  that  the  grant  of 
such  a  probate  leaves  it  ojien  to  a  Court  of  Construction  to 
inquu'e  whether  such  alterations  of  the  Will  were  made  under 
such  cii'cumstances  as  to  be  effectual  (r).  But  it  is  plain,  it 
would  seem,  that  unless  the  Court  of  Probate  had  adjudged 
that  the  obliterations  or  other  alterations  had  been  effectually 
made,  the  decree  would  have  been  for  probate  of  the  Will  in 
its  original  state.  A  fac  simile  probate,  therefore,  of  a  Will 
made  after  the  Wills  Act  came  into  operation  is  conclusive 
in  the  Courts,  that  the  Will  was  in  that  state  before  its 
execution,  i.e.,  that  the  testator  duly  executed  it  with  the 
alterations  or  cancellations  upon  it  («).  And  the  object  of  the 
fac  simile  is  that  the  alterations,  &c.,  may  possibly  help  to 
show  the  meaning  of  the  testator :  As,  for  example,  in  a  case 
where  a  testator  says,  "  I  give  A.  B.  an  annuity  of  500/.,  and  I 
also  give  him  1,000/." :  and  the  testator  then  strikes  out  down 
to  and  including  the  words  "  500/."  (/). 


[p)  Eules  8,  9,  10,  and  11,  P.  E. 
(Non-Contentious  Business).  One 
of  the  subscribed  witnesses  mil 
suffice,  if  be  can  speak  positively. 
But  if  none  of  tbem  can  do  so, 
tbey  should  all,  whatever  be  their 
number,  join  in  the  affidavit :  In 
the  goods  of  Townshend,  5  Notes  of 
Cas.  146.  If  none  of  them  can 
depose  negatively  or  affirmatively, 
the  practice  is  for  the  executor  to 
join  in  the  affidavit  and  depose 
that  he  cannot  adduce  any  further 
or  other  evidence,  and  then  pro- 
bate will  be  granted  of  the  Will  as 
it  originally  stood.  When  two  wit- 
nesses join  in  one  affidavit,  both 


must  depose  to  the  due  execution  : 
In  the  goods  of  Batten,  7  Notes  of 
Cas.  290.  See  ante,  p.  107,  as  to 
probate  where  words  are  com- 
pletely obliterated. 

{q)  See  2Mst,  Pt.  i.  Bk.  vi.  Ch.  i. 
p.  446;  In  the  goods  of  Raine,  34 
L.  J.  P.  M.  &  A.  125  ;  In  the  goods 
of  Smith,  3Sw.  &Tr.  889. 

(r)  See  the  argument  of  Sir  R. 
Bethell  in  Shea  v.  Boschetti,  18 
Beav.  321 ;  3  De  G.  M.  &  G.  778, 
779. 

[s)  Oann  v.  Gregory,  3  De  G. 
M.  &  G.  777 ;  post,  Pt.  i.  Bk.  vi. 
Ch.  I.  pp.  445,  446. 

{t)   Qann  v.   Gregory,   3  De  G. 
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In  a  case  where  a  testator,  ha\dng  duly  executed  a  Will,  Probate  after 
made   a   later  one,  betraying  on  the  face  of  it  insanity,  the  pei^ons  ° 
executors  of  the  earlier  Will  took  out  a  decree  calling  on  all  interested  to 
persons  interested  in  the  later  paper  to  propound  it,  with  an  later  paper, 
intimation   that,  on   not   appearing,  the   Court   would   decree 
probate  of  the  earlier  Will :  The  persons  cited,  executed  proxies 
declining  to  propound  the  later  paper,  and  consenting  to  probate 
of    the   earlier   one :    And   Sir   H.    Jenner    Fust   accordingly 
decreed  probate  of  it  in  common  form,  without  the  later  paper 
having  been  propounded  at  all,  and  said  that  the  course  which 
had  been  taken  was  that  which  ought   to  be  adopted   in  all 
similar  instances  («) . 


SECTION  IV. 


Proof  of  Wi/k  in  Solemn  Fonn,  or  per  Testes. 


This  is  a  part  of  the  "  contentious  business  "  of  the  Com-t  (.r),  Proof  in 
which  now  commences  by  the  issue  of  a  writ  of  summons  in  an  cout'eutiour ' 
action  which  is  substituted  for  the  citation  formerly  used.  business. 

When  a  Will   is  to   be  proved  in  solemn  form,  it  is  still  ^tstSuted 
requisite,  in  accordance  with  the  old  practice,  that  such  persons  f?r  former 
as  have  interest  (that  is  to  say,  the  widow  and  next  of  kin  of  p^.^^^  ■ ' 
the  deceased,  to  whom  the  administration  of  his  goods  ought  to  f'olemn  form 
be  committed,  if  he  died  intestate,  and  now  the  heir  at  law,  if  practice : 
there  is  real  estate)  should  be  cited  to  be  present  at  the  probation 
and  approbation  of  the  testament. 

M.  &  G-.  780.     Suppose,  again,  the  Acts  and  Eiiles,  together  with  the 

•words     "to     be     equally    divided  Eules  and  Orders  of  1862,  1865  and 

amongst  them"  interlined   (with-  1874  (Contentious  Business)  made 

out  any  caret  to  show  where  they  under  the  authority  of  the  Probate 

were  intended  to  come  in),  and  in  Com-t  Act  and  by  the  old  practice 

such  a  position  that  they  are  ap-  inherited    by    the    Probate    Com-t 

plicable  to  two   sets   of  legatees  :  from  the  Prerogative  Court,  save  in 

In   such   a  case,   it   should   seem,  so  far  as  the  same  have  been  altered 

there  must,  of  necessity,  be  a  fac  by  the  Judicature  Acts  and  Eules : 

simile  probate.  Kennaway  v.  Kennaway,   1  P.  D, 

148  ;    which  case  shows  that  not- 

(«)  Palmer  v.  Dent,  2  Eobert.  withstanding  the  substitution  of  a 
2S4  ... 

writ   of   summons  fo3-    the    initial 

(cc)  E.  S.  C.  1883,  Ord.  ii.  r.  1.  citation  the  former  practice  as  to 
The  practice  in  contentious  business  citing  to  see  proceedings  still  ob- 
is now  governed  by  the  Judicature  tains. 

W.E. — VOL.  I.  B 
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According  to  tlio  practice  under  tlie  Court  of  Probate  Act, 
1857,  declarations  and  pleas  were  substituted  for  the  old  modes 
under  the  new  of  pleading.     Now,  by  the  Judicatui'e  Acts,  statements  of  claim 
and  defences  are  substituted  for  declarations  and  pleas. 

By  rule  4  of  the  Rules  and  Orders,  18G2  (Contentious), 
"  Executors  or  other  parties  who,  previously  to  the  passing  of 
the  *  Court  of  Probate  Act,  1857,'  might  prove  Wills  in  solemn 
form  of  law,  shall  be  at  liberty  to  prove  Wills  under  similar 
circumstances,  and  with  the  same  privileges,  liabilities,  and 
effect,  as  heretofore." 

Rule  5. — "  Next  of  kin  and  others,  who,  previously  to  the 
passing  of  the  said  Act,  had  a  right  to  put  executors  or  parties 
entitled  to  administration  with  Will  annexed  upon  proof  of  a 
Will  in  solemn  form  of  law,  shall  continue  to  possess  the  same 
rights  and  privileges,  and  be  subject  to  the  same  liabilities  with 
respect  to  costs  as  heretofore." 

Rule  6. — "  Parties  who  previously  to  the  passing  of  the  said 
Act  had  a  right  to  intervene  in  a  cause  may  do  so,  with  leave  of 
the  judge  or  one  of  the  registrars,  obtained  by  order  on  summons, 
subject  to  the  same  limitations  and  the  same  rules  with  respect 
to  costs  as  heretofore." 
The  executor        The  difference  between  the  common  form  and  the  solemn 
proof  in  com-   form,  with  rcspect  to  citing  the  parties  interested,  works  this 
StTd^tr^^^  diversity  of  effect :  viz.,  that  the  executor  of  the  Will  proved  in 
the  Will  2^cr     common  form  may,  at  any  time  within  thirty  years,  be  com- 
pelled, by  a  person  having  an  interest,  to  prove  it  per  testes  in 
solemn   form  (//) .      Thus,  a  probate   of  a   codicil  granted  in 

[ll)  Godolph.  Pt.  1,  c.  20,  s.  4.  Dodson,    accord.      But    where    a 

Indeed,  Swinburne,   Pt.   6,    s.   14,  party  who  is  thus  entitled  to  call 

pi.  4,  seems  to  consider  ten  years  in  the  probate  and  put  the  execu- 

as  the  limit  within  which  the  exe-  tor  to  proof  of  the  Will,  chooses  to 

cutor  may  be  compelled  to  prove  :  let  a  long  time   elapse  before   he 

but  this  probably  is  a  tyiDograj^hical  takes  this  step,  he  is  not  entitled 

mistake   for  thirty.      See  4  Burn.  to  any  indulgence  at  the  hands  of 

E.  L.  318,  Phillimore's  edit.    How-  the  Court.     He  is  entitled  to  have 

ever,  in  Hoffman  v.  Norris  (Pre-  the  law  strictly  administered   and 

rog.    1805),  reported  in  a  note  to  to  nothing    beyond    it:    Blahe  v. 

Newell  V.   Weehs,   2   Phillim.    231,  Knight,  3  Curt.  553.      And  under 

Sir  Wm.  Wynne  says,  "I  do  not  such      circiimstances     the      Coiu't 

know  that    there   is    any   specific  (having  regard  to  the  infirmity  of 

time  that    limits    a  party."      See  the   witnesses'   memory   after    the 

also    Merryiveather    v.     Turner,    3  lapse  of  time)  is,  it  would  seem, 

Curt.    802,    817;    In   the   goods   of  somewhat  astute   to   discover   cir- 

Topping,  2  Eobert.  620,  by  Sir  J.  cumstances  whereupon  to  found  an 
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common  form  1808,  was  iipou  the  citation  of  tlie  executor  by  a 
next  of  kin  to  prove  it  jyer  testes  in  due  form  of  law,  revoked  in 
1818  (s),  and  one  granted  in  1807,  by  a  similar  proceeding 
revoked  in  1820  {a).     So  that  if  the  witnesses  be  dead  in  the 
meantime,  it  may  endanger  the  whole  testament.     Whereas,  but  not  when 
the  testament  being  proved  in  solemn  form  of  law,  the  executor  proTe/in 
is  not  to  be  compelled  to  prove  the  same  any  more ;  and  although  solemn  form. 
all  the  witnesses  afterwards  be  dead,  the  testament  still  retains 
its  full  force  {}>) . 

Hence,  not  only  are  Wills  proved  in  solemn  form,  at  the  The  executor 
instance  of  persons  who  desire  to  invalidate  them ;    but   the  pr™^^the^^ 
executor  himself  may,  and  in  prudence  often  does,  for  greater  Will  in 
security,  propound  and  prove  the  Will,  in  the  first  instance,  per  in  the  first 
testes,  of  himself,  citing  the  next  of  kin,  and  in  cases  coming  instance, 
within  the  operation  of  the  Land  Transfer  Act,  1897,  citing 
also  the   heir-at-law,  and  "  all   others   pretending   interest  in 
general,"  to  "  see  proceedings ; "  which  being  done,  the  Will 
shall  not  be  set  aside  afterwards  (provided  there  be  no  irregularity 
in  the  process)  when  the  witnesses  are  dead  (r) . 

Executors  cannot  be  allowed  to  issue  a  citation  against  the 
legatees  under  a  codicil,  which  they  do  not  believe  to  be  a  true 
codicil  of  the  deceased,  calling  on  them  to  propound  and  prove 
it  if  they  think  fit.  The  proper  course  is  for  the  executors  to 
prove  the  Will  in  solemn  form,  and  cite  the  next  of  kin  and 
the  asserted  legatees  under  the  codicil  to  see  the  Will  proved  ((/) . 

The  next  of  kin,  as  such  merely,  are  entitled  to  caU  for  proof  The  executor 
in  solemn  form  of  the  deceased's  Will,  of  common  right.     And  ^i^a  to'^^"^" 

inference  that  tlie  formalities  re-  lias  proved,  the  Will  in  common 
quired  for  a  due  execution  of  the  form,  a  party  desirous  of  putting 
Will  have  been  gone  through.  See  him  to  proof  in  solemn  form  com- 
the  cases  collected,  ante,  p.  79.  mences  an   action  for   revocation, 

(2)  SattertJnvaite  y.  SaUerthwmte,  leaving  first  cited  the  executor  to 
3  Phillim.  1.  bring  in  the  probate.     If  the  exe- 

cutor desires  to  sustain  the  Will,  he 
must  either  plead    and  propound 
it  in  the  action  for  revocation,  or 
{h)  Swinb.  Pt.  6,  s.  14,  pi.  4.  ^^  ^^^^  commence  an  action  him- 

(c)  1  Ought,  tit.  n,  s.  5;  tit.  222,  self  to  obtain  proof  in  solemn  form, 

s.  1,  2 ;    Lister  v.  Smith,  3  Sw.  &  See   Tristram    &    Coote's    Probate 

Tr.  53.    And  the  executor  is  entitled  Practice,     13th    edit,    as     to    best 

to  deduct  his  costs  of  proving  the  course  to  pursue,  having  regard  to 

Will  in   solemn  form  out  of  the  the  onus  of  proof, 
estate:  Burls  v.  Burls,  L.  E.  1  P.  {d)  In  the  goods  of  Benlow,  2  Sw. 

&  D.  472,  476.    Where  an  executor  &  Tr.  488. 

R  2 


(k)  Fiuucanex.  (rrt?//ere,  3 Phillim. 
405. 
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prove  in 
solemn  form 
by  a  next  of 
kill,  who  has 
acciuiesced 
and  received 
a  legacy : 


but  he  must 


the  mere  acquiescence  of  a  next  of  kin  to  the  probate  being 
taken  in  tlio  common  form  is  no  bar  to  the  exercise  of  this  right, 
even  though  he  has  received  a  legacy  as  due  to  him  under  the 
Will ;  for  he  is  still  at  liberty  to  call  in  the  probate,  and  put 
the  executor  on  proof  of  that  identical  Will  per  testes  (e).  A 
strong  instance  of  this  occurs  in  the  case  of  Core  v.  Spenser 
(which  was  decided  in  the  Prerogative  Court  of  Canterbury,  in 
179G)  (/),  where  Spenser,  the  executor,  was  cited  to  bring  in 
the  probate  of  a  Will,  taken  in  1788,  eight  years  before,  at  the 
suit  of  Core,  whose  mother  had  received  an  annuity  under  that 
Will  for  five  of  the  eight  years ;  and  she,  Core  herself,  her 
mother  dying  at  the  end  of  the  fifth  year,  for  the  remaining 
three :  Spenser,  in  that  case,  appeared  under  protest,  and  con- 
tended that  Core  was  barred  from  putting  him  on  proof  of  the 
Will :  But  the  Court  thought  otherwise,  and  overruled  the 
protest.  However,  long  acquiescence,  unaccounted  for  by  any 
special  circumstances,  and  acts  done  by  a  next  of  kin  under  the 
provisions  of  the  Will,  may  (if  no  fact  appears  which  excites  a 
reasonable  suspicion  of  the  genuineness  or  validity  of  the  Will) 
amount  to  such  a  waiver  of  his  rights,  as  to  preclude  him  from 
putting  the  Will  in  suit  (g).  But  where  a  Will  of  the  deceased 
having  been  found  in  which  the  plaintiff  was  named  executor, 
he  gave  notice  thereof  to  the  defendant,  who  was  about  to 
obtain  a  grant  in  the  goods  of  the  deceased  as  interested  under 
a  previous  Will,  and  entered  a  caveat,  and  before  the  caveat  had 
been  warned  and  therefore  before  contentious  proceedings  had 
originated  therefrom,  he  withdrew  it,  and  signified  to  the  defen- 
dant that  he  did  not  seek  to  establish  his  Will,  and  administration 
with  the  earlier  Will  annexed  issued  to  the  defendant,  and 
subsequently  the  plaintiff  took  out  a  citation  calling  upou  the 
defendant  to  bring  in  the  administration  and  show  cause  why  it 
should  not  be  revoked,  the  Court  held  that  the  plaintiff  was  not 
precluded  from  continuing  a  suit  to  determine  which  was  the 
last  Will  of  the  deceased  (/;). 

But  before  a  legatee,  who  has  received  all   or  part  of  his 


(e)  Bell  V.  Armstrong,  1  Add. 
370;  Merry  weather  \.  Turner,  3 
Curt.  802. 

(/)  1  Add.  374,  in  Sir  J.  Nicholl's 
judgment  in  the  case  of  Bell  v. 
Armstroiuj. 

{g)  Hoffman  v.  Norris,  2  Phillim. 


230,  in  a  note  to  Newell  v.  Weeks ; 
Braham  v.  Burchell,  3  Add.  257, 
258.  See  also  Merry  weather  v. 
Turner,  3  Ciu:t.  802.  See  ante, 
p.  242,  n.  {y). 

[h]  Ooddard  v.  Smith,  L.  E.  3 
P.  &  D.  7. 


oil.  II.  §  IV.]  In  Solemn  Form.  245 

legacy,  can  be  permitted  thus  to  dispute  the  "Will,  he  must  bring  bring  his 
into  Court  the  amount  of  the  legacy  paid  to  him,  to  abide  the  CourtV^  ° 
event  of  the  suit  (?). 

A  legatee  who  has  renounced  administration  c»w.  testamento  Legatee  who 
aiinexo,  as   legatee   and  next  of  kin,  whereupon  it  has  been  adm^n^stra-^ 
granted  to  another,  is  not  barred  by  such  renunciation  from  tion  with 
contesting  the  Will ;  and  he  may  therefore  cite  such  adminis-  annexed : 
trator  to  bring  the  letters  of  administration  into  Court  to  prove 
the  Will  by  witnesses,  or  to  show  cause  why  the  deceased  should 
not  be  pronounced  to  have  died  intestate,  and  why  adminis- 
tration should  not  be  granted  to  himself  (k) . 

But  when  the  executor  propounds  and  proves  the  Will,  per  if  the  execu- 
testes,  of  himself,  duly  citing  the  next  of  kin  "  to  see  proceed-  *°''  o™nd 
ings,"  all  next  of  kin  so  cited  are,  generally  speaking,  thereby  the  Will,  a 
for  ever  barred ;  and  if   he  so  propounds  and  proves  the  Will  thouo-h  not' 
against   ccrfaiii   only  of   the   deceased's   next   of  kin,  without  cited,  cannot 
having   cited   them   all   to   see   proceedings,   the   others,  even  if  privy  to 
though  uncited,  if  to  a  certain  extent  privy  to  and  aware  of  the  *^®  ^^®*       ' 
suit,  shall  not  put  the  executor  on  proof  per  testes  of  the  Will, 
so  once  already  proved,  a  second  time  (/). 

It  is  clearly  established  that  before  a  person  can  be  permitted 
to  contest  a  Will,  the  party  propounding  has  a  right  to  call  on 
him  to  show  that  he  has  some  interest  (;;?). 

Any  interest,  however  slight,  and  even,  it  seems,  the  bare  What  interest 
possibility  of   an  interest,  is  sufficient   to   entitle   a   party  to  haTe'^to  entftle 

(/)  Bell    V.    Armstrong,    1    Add.  such.  Will  being  taken  :  and  where 

374;  Braham  v.  Burchell,  3  Add.  on  a  verdict,  the  Court  had  pro- 

256,  257.     Secus,  where  the  legatee  nounced  for  a   Will,   and  a   next 

is  a  minor:  Goddard  v.  Norton,  5  of  kin  so  situated  had  entered  a 

Notes  of  Gas.  76.  caveat,  the  Court  directed  probate 

to  issue,  in  spite  of  the  caveat,  and 
(k)  Gascoiine  v.  Chandler,  2  Cas.  ,  i    j.i  a      i-    i  •       • 

^  ^  -^  condemned    the    next    of    kin    m 

"■         '        ■  costs :    Ratcliffe  v.   Barnes,    2   Sw. 

{I)  Newell  V.    Weeks,  2  Phillim.  &   Tr.    486.      But    this   rule   does 

224 ;    Bell  v.   Armstrong,    1   Add.  not  apply    to    a    case   where    the 

372.     Accordingly  it  was  held  by  parties  to  the  suit  compromise  it 

Sir  C.  Cresswell  that  a  next  of  kin,  and  the  decree  is  founded  on  the 

though  not  cited  to  see  proceedings,  compromise  :     Wtjtcherley    v.    An- 

and  not  having  intervened,  if   in  drews,  L.  R.  2  P.  &  D.  327. 

fact  cognisant   of  a   suit  between  [m)  Hingeston  v.   Tucker,  2  Sw. 

the  executor  and  another  next  of  &  Tr.  596.     But  when  two  persons 

kin,   ending  in   the  establishment  oppose    a  Will,    one    cannot    call 

of  the  Will,  is  not   at  liberty   in  upon  the   other  to   i)ropound    his 

any    way    to    oppose    probate    of  interest :  Ibid. 
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him  to  oppose  oj-ipose  a  testamentary  paper.  Thus  wliero  a  testator  disposed 
of  all  his  personal  estate  by  his  Will  and  gave  his  real  estate, 
but  none  of  his  personal,  to  his  brotlier's  children,  and  by  a 
codicil  he  gave  them  pecuniary  legacies,  revoking  the  devise  to 
them  of  the  real  estate  which  was  of  greater  value  than  the 
legacies ;  it  was  held  that  they  might  oppose  the  codicil  alone, 
notwithstanding  their  only  right  to  a  share  of  the  personalty 
was  under  it  («).  Though  a  next  of  kin  may,  as  such,  oppose 
all  the  testamentary  papers,  he  has  not  a  right  to  oppose  any 
particular  one  he  may  think  fit ;  for  some  interest  in  it,  however 
remote,  is  necessary  (o), 

A  creditor  has  only  a  right  to  have  a  constat  of  the  estate  of 
the  deceased,  to  see  whether  there  are  assets  sufficient  to  pay  the 
debts ;  but  he  cannot  controvert  the  validity  of  a  Will ;  for  it  is 
indifferent  whether  he  shall  receive  his  debt  from  an  executor  or 
an  administrator  ;  and  if  a  creditor  was  admitted  to  dispute  the 
validity  of  a  Will,  it  would  create  infinite  trouble,  expense,  and 
delay  to  executors  ( p) . 

But  when  administration  has  been  granted  to  a  creditor,  he 
may  oppose  a  Will ;  he  is  the  same  for  this  purpose  as  the  next 
of  Idn  [q) . 

And  he  may  contest  a  Will  without  costs  ;  because  he  is  the 
appointee  of  the  Court  and  defends  in  that  character,  and  does 
not  appear  simply  as  a  creditor  (r). 

If  nobody,  who  has  the  right,  appears  to  oppose  the  Will,  the 
ofiicto  to  order  Court  is  not  obliged,  c.r  officio,  to  order  a  citation  to  issue  to  call 
SexiTtL     the  next  Of  kin  (.s). 

A  legatee  A  legatee  cannot  set  up  a  Will,  after  it  has  been  litigated 

cannot  set  up   j^etwecn  the  executor  and  next  of  kin,  or  between  the  executor 

a  VV  iJl  which  ' 

has  been  pro-  and  the  executor  of  another  Will,  and  pronounced  against,  unless 
against  after  ^®  ^^"^  show  the  parties  agreed  to  set  aside  the  Will  by  fraud  or 
being  liti-        collusion  {t).    But  if  he  is  afraid  the  executor  will  not  do  justice, 


A  creditor 
cannot  dis- 
pute the 
validity  of  a 
Will,  unless 
lie  has  had  a 
grant  of  ad- 
ministration ; 


but  when  ad- 
ministration 
is  granted  to 
him  he  may- 
oppose  a 
^\i\\ : 

and  this  with- 
out costs. 

Court  not 
obliged  ex 


(ji)  Kipping  v.  Ash,  1  Eobert. 
270.  See  also  Dixon  v.  Allinson, 
3  Sw.  &  Tr.  572.  But  see  the  ob- 
servations of  Sir  C.  Cresswell  on 
th.e  first-named  case  in  Crispin  v. 
Doglioni,  2  Sw.  &  Tr.  17. 

(o)  Baskcomh  v.  Harrison,  2 
Eobert.  118  ;  S.  C,  7  Notes  of 
Cas.  275. 

(p)  Burroughs  v.  Griffiths,  1  Cas. 
temp.  Lee,  544;   Menzies  v.  Put- 


hrooh,  2  Curt.  845. 

{q)  Balls  V.  Chisman,  1  Pliillim. 
159,  160,  jjer  curiam. 

(r)  Menzies  v.  Pulbrook,  2  Curt. 
851. 

(s)  Burroughs  v.  Griffiths,  1  Cas. 
temp.  Lee,  544. 

[t)  Bittleston  v.  CkirJc,  2  Cas. 
temp.  Lee,  250  ;  Hayle  v.  Hasted, 
1  Curt.  236 :  or  unless,  as  it  is  said, 
there  has   been   neglect    or   mis- 
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lie  may  intervene  for  his  interest  pending   the  siiit(?<),  but  gated  by 

apparently  not  after  the  hearing  (./■).  or  by^the^"' 

According  to  the  old  practice  of  the  Prerogative  Court,  when  executor  of 

an  executor  had  been  called  upon  by  a  next  of  kin  to  prove  the  Accordino-  to 

Will  jyer  tcdcs,  and  had  sufficiently  proved  it,  if  the  party  who  ol<i  practice 

caused  him  to  do  this  merely  cross-examined  the  witnesses  pro-  -^^ras  not  liable 

duced   in  support  of  the  Will,  he  was  not  subject  to  costs,  to  costs,  when 
^  ^  ,  '  .  ,  ''  .       ne  compelled 

generally  speaking  (//) .     A  next  of  kin  might,  however,  exercise  the  executor 

his  undoubted  right  in  this  matter  so  vexatiously,  as  to  make  ^^^Jg^^^^^^ 
himself  reponsible,  if  not  wholly,  in  part  for  the  costs  of  his 
opponent  (c) .     And  there  was  a  difference  between  next  of  kin,  s^''"*.  of  a 
who  are  favourites  of  the  Coui't,  and  the  legatees  under  a  former  prior  Will : 
Will ;  for,  though  such  a  legatee  might  call  for  proof,  ])cr  testes, 
of  a  Will,  by  which  his  interests  under  a  former  Will  were  pre- 
judiced, and  might  interrogate  the  witnesses  produced  in  support 
of  that  Will,  he  did  this  at  the  risk  of  being  condemned  in  costs, 
if  the  Court  had  reason  to  suspect  him  of  undue  litigation  (a). 

Where  an  executor,  who  had  obtained  probate  of  a  former  And  so  it  was 
Will,  or  a  creditor  who  had  a  grant  of  administration,  opposed  a  cutor  who^*^" 
later  Will,  he  had  the  same  right  to  do  so  without  being  subject  had  obtained 
to  costs,  as  where  a  Will  was  opposed  by  next  of  kin  {b) .      But  former  Will, 
costs  might  be  decreed  against  a  party  who  had  taken  probate  of  or  creditor 
a  Will  which  he  knew  was  not  the  last  Will  of  the  deceased  (c) .  grant  of  ad- 

Eule  18  of  Order  XXI.  of  the  Eules  of  the  Supreme  Court  ^^[^i^^ration. 

•••       .  Ihe  practice 

of  Judicature,  1883,  as  amended  August,  1898,  provides  that  as  to  costs  is 

now  governed 

management  in  the  conduct  of  the  in  forma  pauperis,  put  the  executor 

smt:  1  Curt.  240.  of  a  later  Will  to  proof  per  testes, 

[u)  Bittleston    v.    Clark,    2    Cas.  after  seven  years'  acquiescence  in 

temp.  Lee,  250.  the  probate,  and  the  proofs  then 

(x)  Peters    v.    TiUey,    11    P.    D.  adduced  were  perfectly  clear   and 

145.     See  the  judgment  of  Butt,  J.,  satisfactory;  the  Coiu't  condemned 

in  this  case,  p.  149.  the  party  in  costs,  suspending  the 

(«/)  1  Oughton,  tit.  G,  s.  7 ;  Reeves  taxation  while  he  continued  a  pau- 

V. -FrefZ/H^,  2Phillim.  56;   Urquliart  per:   TTo^Her  v.  3/e«rs,  2  Hagg.  524. 
V.  Fricker,  3  Add.  56.  (a)   Urquliart  v.  Fricl-er,  3  Add. 

(z)  Urquhart  v.  Fricher,  3  Add.  58 ;  Hocldey  v.  Wyatt,  1  P.  D.  239. 
57.     As  where  a  next  of  kin  ac-  (6)  1    Phillim.   160,   note   (e)   to 

quiesced  in  the   probate,  and  re-  Dabhs  v.  Chisman.     See  also  Lovett 

ceived  his  legacy,  and  then,  after  v.  Harkness,  1  Cas.  temp.  Lee,  332; 

a  considerable  interval,  cited  the  Manfield  v.  Shaw,  3  Phillim.  22  ; 

executor  to  prove  the  Will :  Bell  Boston  v.  Fox,  29  L.  J.  P.  M.  &  A. 

V.  Armstrong,    1   Add.    375.     And  68. 

where  a  next  of  kin  and  residuary  (c)  Martin  v.   Robinson,    2   Cas. 

legatee  under  a  prior  Will,  suing  temp.  Lee,  535. 
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by  R.  S.  C.      "  the  party  opposing-  a  Will  may  with  his  defence  give  notice  to 
XXl'.  rule  18,  ^^^^  P''^i'ty  setting  up  tlio  Will,  that  he  merely  insists  upon  the  Will 

as  amciulcil      l)ein"'  i)rovod  in  solemn  form  of  law,  and  only  intends  to  cross- 
by  rules  of  ^,  '  ^  . 

S^  C.  of  examine  the  witnesses  produced  in  support  of  the  Will,  and  he 

^igus ,        .  g]j.^||  thereupon  bo  at  liberty  to  do  so,  and  shall  not,  in  any  event, 

be  liable  to  pay  the  costs  of  the  other  side,  unless  the  judge 

shall  be  of  opinion  that  there  was  no  reasonable  ground  for 

opposing  the  Will  "  {(I). 

This  rule  in  its  original  form  re-enacted  rule  41  (Contentious 
Business),  the  practice  under  which  was  that  a  next  of  kin  who 
availed  himself  of  this  rule  was  in  the  same  position  {e)  as  a  next 
of  kin  in  the  Prerogative  Court,  i.c.^  not  liable  to  costs  (/')  :  But, 
if  he  called  witnesses  in  support  of  pleas  of  undue  execution,  and 
incapacity,  or  the  like,  his  liability  to  costs  was  in  the  discretion 
of  the  Court,  and  he  was  not,  generally  speaking,  condemned  in 
costs,  if  there  was  a  reasonable  ground  for  litigation  {g).  But  a 
failure  to  establish  pleas  of  undue  influence  and  fraud  was,  as  a 
general  rule,  followed  by  condemnation  in  costs  (Ji), 

Order  XXI.  rule  18  applies  only  in  the  case  of  a  party 
opposing  a  Will  which  another  party  is  seeking  to  prove  in 
solemn  form  :  it  does  not  apply  to  the  case  of  a  party  who  asks 
for  revocation  of  probate  (/). 

But  it  should  be  observed  that  E.  S.  C.  1883,  Order  LXV. 
rule  1,  provides  that  where  any  action  or  issue  is  tried  by  a 

{d)  Spicer  v.    Spicer,    [1899]  P.  Will  being  proved  in  solemn  form, 

38;  Davies  v.  Jones,  ibid.  161.  and  only  intended  to  cross-examine 

(e)  If  tlie  party  opposing  a  Will  the  "witnesses,  it  was  lield  that  the 
did  not  deliver  the  notice  of  his  Court  had  no  jurisdiction  to  con- 
intention  not  to  call  witnesses  until  demn  him  in  costs  :  Leigh  v.  Green, 
after  he  had  delivered  his  plea,  he  [1892]  P.  17,  distinguishing  Beale 
lost  the  protection  against  condem-  v.  Beale,  L.  E.  3  P.  &  D.  179. 

nation  in  costs  given  by  the  above  /  \    -n        ?  d        ?       o  o       p 

1      .,         1   J-,  J-         n         ,  vj)  Bramley\.  Bramleij,  3  Sw.  & 

rule  41,  and  the  question  oi  costs  m     ^oa      xr-  t'-        o  o       p 

,   „'  ,,        ,.        ,.  „    ,,  Tr.  430;  Ferrey  v.  King,   3  Sw.  & 

was  left  to   the   discretion  of  the  m     -,      m-      u.       m-      ^^    t    -n    , 

^       .      „  ^„,  .   ,      ^     ^  Tr.  ol ;   Tippett  v.  Ttppett,  L.  E.  1 

Court:  Bone  v.    Whittle,   L.    E.    1  t>    r  -n    <;i      e    vj,        o    li    t    -n 

-r^    o   T^    r..^      a        ^       T  P.  &  D.  o4  ;  Smith  v.  Smith,  L.  E. 

P.  &  U.  249.     bee  also  Leeman  v.  i  p  ^»  D   osQ 

George,  L.  E.  1  P.  &  D.  542. 

(/)  CJeare  v.    Cleare,    L.    E.    1  (^0  SummerellY.  Clements,  Z  Sw. 

P.  &  D.  655.     There  may  be  cases,  &  Tr.  35;  Bone  v.  Whittle,  L.  E. 

however,   where  he  will   be   con-  1  P.  &  D.   249.     See  also  Ireland 

demned  in  costs  :    Beale  v.  Beale,  v.  Bendall,  L.  E.  1  P.  &  D.  194 ; 

L.  E.  3  P.  &  D.  179.     Where,  how-  Harrington    y.    Bounjer,    L.    E.    2 

ever,    the   party   opposing  a  Will  ^-  ^  -D-  2^^- 

had    given    notice  under  rule   41  {i)  Tomalin  v.  Smart,  [1904]  P. 

that   he    merely  insisted    on    the  141. 
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juiy,  tlie  costs  shall  follow  the  event  unless  the  judge  by  whom 
such  action,  cause,  matter,  or  issue  is  tried,  or  the  Court,  shall 
for  good  cause  otherwise  order  {k)  :  And  by  the  Judicature  Act, 
1890,  s.  5,  it  is  enacted  that,  "  subject  to  the  Supreme  Court  of 
Judicature  Acts,  and  the  rules  of  Court  made  thereunder,  and  to 
the  express  provisions  of  any  statute,  whether  passed  before  or 
after  the  commencement  of  this  Act,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court,  including  the  administra- 
tion of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court 
or  judge,  and  the  Com't  or  judge  shall  have  full  power  to  deter- 
mine by  whom  and  to  what  extent  such  costs  are  to  be  paid  "  (/). 

Yery  material  alterations  in  the  law,  with  respect  to  probate  20  &  21  Vict. 
in  solemn  form  of  "Wills  relating  to  real  estate,  were  effected  bv  %'-?!'  t'  ^^' 

Heir   <S:c     to 

the  Court  of  Probate  Act,  1857  (20  &  21  Yict.  c.  77).     One  of  be  cited  when 
the  great  objects  of  that  Act  was  to  prevent  the  possibility  of  a  fnyreaffsTt' 
double  trial  on  the  same  Will :  And  accordingly  it  is  enacted  is  proved  in 
by  sect.  61,  that  where  the  validity  of  a  Will  affecting  real  '        ^  °^™' 
estate  is  disputed,  on  proving  it  in  solemn  form  or  any  other 
contentious  cause,  the  heir-at-law,  devisees,  &c.,  shall  be  cited. 
And  by  sect.   62,  after  proof  in  solemn  form,   or  where  the  S.  62. 
validity  of  the  Will  is  otherwise  decided  on,  the  decree  of  the  Where  the 
Court  shall  be  binding  on  all  persons  interested  in  the  real  the  Will  is 
estate.  ^^'''f'^  0°' , 

the  decree  of 

But  by  sect.  63,  it  is  provided  that  the  probate,  decree,  or  the  Court  is 
order  of  the  Court  shall  not  in  any  case  affect  the  heir  or  any  on  the  per-°^ 
person  in  respect  of  his  interest  in  real  estate,  unless  such  heir  sons  interested 
or  person  has  been  cited  or  made  party  to  the  proceedings,  or  estate : 
derives   title   under   or   through   a   person    so   cited   or  made  ^-  ^^  • 

,     >  provided  they 

party  (y;^).  have  been 

The  position  of  an  heir-at-law  cited  under  the  61st  section  is  ^^^^^[ 
similar  to  that  of  the  next  of  kin  when  cited  to  see  proceedings  costs  of  heii-- 
in  the  Prerogative  Court,  and  therefore,  though  if  he  contents  ^t-^^^  ■"'^^n 
himself  with  putting  the  executor  to  proof  of  the  Will,  and 

{h)    See    Morris   v.    Freeman,    3  connected  with  and  following  them 

P.    I).    65  ;    Foley   v.    Brogan,    11  will  be  found  stated  verbatim,  and 

L.  E.  Ir.  Cb.  D.  421.  tbe  whole  subject  of  the  probate  of 

(/)  As  to  the  construction  of  this  ^^^^P"*^'^    ^^^^^«     (including    Wills 

section,  see  London  County  Council  a^ectrng  real  estate)  will  be  con- 

V.    Overseers  of  West  Ham,   [1892]  '^*^^^'"'^'    ^^   ^   subsequent  part  of 

2  Q.  B.  nS;  Re  Fisher,  [1894]   1  ^^'^    Treatise,    together    with    the 

Ch.  453.     And  SB^post,  p.  286.  '^1^''"^  ^'  *°  *^^  ^^^^^  ^^  P^'^^'^te 

generally :    Post,    Pt.    I.    Bk.    vi. 
(m)  These    sections    and    others      Ch.  i.  pp.  441 — 444. 
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Whon  costs 
decreed  out  of 
the  estate, 
■when  to  be 
paid  by  the 
unisuccessful 
party. 
Eule  78. 
Order  for 
citation  of 
heir,  &c. 


Probate  Rule 
of  20th  Nov., 
1897,  under 
Land  Trans- 
fer Act, 
1897. 


cross-examining  the  witnesses,  lie  is  not  liable  to  costs,  yet  if  he 
places  pleas  of  undue  influence  and  fraud  on  the  record,  and 
fails  in  proof  of  them,  he  is  liable  to  costs  [n). 

The  inquiry  as  to  the  cases  in  which  costs  will  be  decreed  out 
of  the  estate  of  the  deceased,  and  the  general  question  as  to 
whon  the  unsuccessful  party  will  bo  condemned  in  costs,  will  be 
discussed  hereafter  (o) . 

By  rule  78  (Contentious  Business),  it  is  ordered  that  "  any 
person  proceeding  to  prove  a  Will  in  solemn  form,  or  to  revoke 
the  probate  of  a  Will,  may,  if  the  Will  affects  real  estate,  apply 
to  the  judge,  or  to  a  registrar  in  his  absence,  for  an  order 
authorizing  him  to  cite  the  heii'  or  heirs-at-law  or  other  person 
or  persons  having  or  pretending  interest  in  such  real  estate  to 
see  proceedings ;  and  the  judge  or  registrar  on  being  satisfied 
by  affidavit  that  the  Will  in  question  does  affect  or  purport  to 
affect  the  real  estate,  will  make  an  order  authorizing  the  person 
applying  to  cite  the  heir  or  heirs-at-law  or  other  such  person 
or  persons  as  aforesaid ;  provided  always,  that  the  judge  may 
give  any  special  directions  as  to  the  persons  to  be  cited  which  he 
may  think  the  justice  of  the  case  requires"  (^;). 

The  Probate  Eule  of  Nov.  20th,  1897,  made  in  consequence 
of  the  Land  Transfer  Act,  1897,  provides  that "  all  rules,  orders, 
and  instructions,  and  the  existing  practice  of  the  Court  with 
respect  to  non-contentious  business  shall,  so  far  as  the  circum- 
stances of  each  case  will  allow,  be  applicable  to  grants  of  probate 
and  administration  made  under  the  authority  of  the  Land 
Transfer  Act,  1897." 


(/«)  Fyson  V.  Wtstrope,  1  fSw.  & 
Tr.  279. 

(o)  Pt.  I.  Bk.  IV.  Ch.  II.  §  VII. 
p.  285. 

{p)  Where  an  executor  pro- 
pounds the  latter  of  two  Wills,  the 
Court  will  direct  a  citation  to  issue 
against  the  devisees  under  the 
earlier  Will  and  against  the  heir- 
at-law,  although  already  before  the 
Coiu't  as   defendant   in   the   suit : 


Lister  v.  tiraith,  3  Sw.  &  Tr.  53. 
The  fact  of  one  co-heir  being  an 
infant  and  child  of  a  plaintiff  is  no 
ground  for  the  Coui't  refusing  to 
allow  such  co-heir  to  be  cited : 
NkhoU  V.  Binns,  1  Sw.  &  Tr.  19. 
In  this  case  Sir  C.  Cresswell  ob- 
served, that  the  61st  and  63rd  sec- 
tions do  not  seem  quite  consistent : 
The  former  is  more  imperative  in 
its  terms  than  the  latter. 


Ch.  II.  §  v.]    Evidence  in  Testamentary  Causes.  251 

SECTION  V. 

Evidence  in  Testamentary  Causes. 

It  is  now  proposed  to  consider  some  rules  of  evidence  with 
resjDect  to  the  admission  of  disputed  Wills  to  probate. 

Bj  the  Com-t  of  Probate  Act,  1857  (21  &  22  Vict.  c.  77,  Court  of 
s.  33),  "  The  rules  of  evidence  observed  in  the  Superior  Court  18.57,  s.  33.' 
of  Common  Law  at  Westminster  shall  be  applicable  to  and  Rules  of 

6VlcldlCG  111 

observed  in  the  trial  of  all  questions  of  fact  in  the  Court  of  common  ?aw 
Probate."  S?"'^'  ^^  ^'' 

observed. 

By  the  common  law  the  evidence  of  all  persons  having  an  By  commoa 
interest,  and  the  husbands  or  wives  of  such  persons,  was  inad-  ofTnierested 
missible,  but  this  rule  has  been  abrogated  by  statute.  persons  iu- 

By  stat.  1  Vict.  c.  26,  s.  17,  it  is  enacted,  "  That  no  person  competency 
shall,  on  account  of  his  being  an  executor  of  a  Will,  be  incom-  of  executor 
petent  to  be  admitted  a  witness  to  prove  the  execution  of  such  c.  26,  s.  17. 
Will,  or  a  witness  to  prove  the  validity  or  invalidity  thereof." 

This  section  rendered  an  executor,  who  was  also  entitled  to  a  Executor  who 
legacy  in  that  character,  a  competent  witness  to  support  the  is  a  comjietent 
Will,  if  he  had  released  his  legacy  iq).  witness  if  he 

.  .  has  released 

And  by  stat.  6  &  7  Vict.  c.  85  (which  was  held  to  apply  to  his  legacy, 
proceedings  in  the  Ecclesiastical  Court)  (r),  competency  is  con-  Competency 
f  erred  on  interested  witnesses  generally ;  and  by  stat.  14  &  15  and  parties 
Vict.  c.  99,  s.  2,  on  parties  to  suits  ;  and  by  stat.  16  &  17  Vict.  ^1^^^^/  J;/ 
c.  83,  s.  1,  on  husbands  and  wives  of  parties.  14  &  15  Vict. 

By  stat.  17  &  18  Vict.  c.  47,  "  In  any  suit  or  proceeding  ^q  &'n\ict. 
depending  in  any  Ecclesiastical  Court  in  England  or  Wales,  the  ^-  ^^• 
Court  (if  it  shall  think  fit)  may  summon  before  it  and  examine,  (,47 
or  cause  to  be  examined,  witnesses  by  word  of  mouth,  and  either  Witnesses 
before  or  after  examination  by  deposition  or  affidavit ;  and  notes  monedVnd'^" 
of  such  evidence  shall  be  taken  down  in  writing  by  the  judge  examined 

.    .  ^  ^        L\  1    •  1     l^i^'o,  fees. 

or  registrar,  or  by  such  other  person  or  persons,  and  m  such 
manner,  as  the  judge  of  the  Court  shall  direct." 

By  stat.  20  &  21  Viet.  c.  77,  s.  31,  "  Subject  to  the  rcgula-  Mode  of 
tions  to  be  estabhshed  by  such  rules  and  orders  as  aforesaid,  the  ^ejic'^e^in^^' 
witnesses,  and  where  necessary,  the  parties,  in  all  contentious  contentious 
matters,  where  their  attendance  can  be  had,  shall  be  examined  Court  of 
orally  by  or  before  the  judge  in  open  Court ;  provided  always,  •^^^^^^'^  ;f,^*' 

{q)  Munday  v.  Slaughter,  2  Curt.  (r)  This  Act  did  not  repeal  any 

72.  of  the  proyisions  of  the  Wills  Act. 
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tlmt,  subject  to  any  such  regulations  as  aforesaid,  tlie  parties 
sliall  bo  at  liberty  to  verify  their  respective  cases,  in  whole  or 
in  part,  by  affidavit,  but  so  that  the  deponent  in  every  such 
affidavit  shall,  on  the  ajtplication  of  the  opposite  party,  be  sub- 
ject to  be  cross-examined  by  or  on  behalf  of  such  opposite  party, 
orally  in  open  Court  as  aforesaid  ;  and  after  such  cross-examin- 
ation, may  be  re-examined,  orally  in  open  Court  as  aforesaid,  by 
or  on  behalf  of  the  party  by  whom  such  affidavit  was  filed." 
Sect.  32.  And  by  sect.  32,  it  is  provided,  "  That  where  a  witness  in  any 

Court  may  &uch.  matter  is  out  of  the  juiisdiction  of  the  Court,  or  where,  by 
sionsorg-ive  rcasou  of  his  illncss  or  othorwiso  (.v),  the  Court  shall  not  think 
orders  for  ex-  g|.  ^^  enforce  the  attendance  of  the  witness  in  open  Court,  it 

ammation  of  ... 

-witnesses  shall  be  lawful  for  the  Court  to  order  a  commission  to  issue  for 
are^unaUe^to*'  ^^6  examination  of  such  witness  on  oath,  upon  interrogatories 
attend.  or  otherwise,  or  if  the  witness  be  within  the  jurisdiction  of  the 

Court,  to  order  the  examination  of  such  witness  on  oath,  upon 
interrogatories  or  otherwise,  before  any  officer  of  the  said  Court, 
or  other  person  to  be  named  in  such  order  for  the  purpose  ;  and 
all  the  powers  given  to  the  Courts  of  Law  at  Westminster  by 
the  Acts  of  the  thirteenth  year  of  King  George  the  Third, 
chapter  sixty-three,  and  of  the  first  year  of  King  William  the 
Fourth,  chapter  twenty -two,  for  enabling  the  Courts  of  Law  at 
Westminster  to  issue  commissions  and  give  orders  for  the 
examination  of  witnesses  in  actions  depending  in  such  Com'ts, 
and  to  enforce  such  examination,  and  all  the  provisions  of 
the  said  Acts,  and  of  any  other  Acts,  for  enforcing  or  otherwise, 
applicable  to  such  examination,  and  the  witnesses  examined, 
shall  extend  and  be  applicable  to  the  said  Court  of  Probate,  and 
to  the  examination  of  witnesses  under  the  commissions  and 
orders  of  the  said  Court,  and  to  the  witnesses  examined,  as  if 
such  Court  were  one  of  the  Courts  of  Law  at  Westminster,  and 
the  matter  before  it  were  an  action  pending  in  such  Court." 

By  sect.  18  of  the  Judicature  Act,  1875,  it  is  enacted  that 
all  rules  and  orders  of  Court  in  force  at  the  time  of  the 
commencement  of  that  Act  in  the  Court  of  Probate,  shall 
remain  and  be  in  force  in  the  High  Court  until  altered  or 
annulled  by  any  rules  of  Court  made  after  the  commencement 
of  that  Act,  and  further  that  the  President  for  the  time 
being  of  the  Probate  and  Divorce  Division  of  the  High  Court 
of    Justice    shall    have   with    regard    to    non-contentious    or 

(s)  See  Brown  v.  Bruwn,  L.  E.  1  P.  &  D.  720. 
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common  form  business  in  the  Probate  Court,  the  powers  con- 
ferred on  the  judge  of  the  Probate  Coiu-t  by  the  30th  section 
of  20  and  21  Yict.  cap.  77.  By  the  Probate  Act,  1857,  sect. 
29,  the  Probate  practice  was  to  be  that  of  the  Prerogative 
Court,  unless  altered  under  that  Act.  The  rules  and  orders  of 
the  Court  of  Probate  have  not  been  abrogated  and  remain  in 
force  {t) .  The  rules  and  orders  under  the  Judicature  Act  do  not 
apply  in  non-contentious  business,  but  they  apply  to  contentious 
business  where  not  inconsistent  with  the  rules  and  orders  of  the 
late  Court  of  Probate,  or  where  they  contain  any  new  provision 
as  to  probate  practice  (?/). 

Formerly  the  general  rule  was,  that  if  a  party  be  put  to  proof  Attesting 
of  a  "Will,  he  must  examine  the  attesting  witnesses,  witnesses : 

But  since  the  passing  of  the  Court  of    Probate  Act,  1857, 
sect.    33  (.r),    it    has    not    been    necessary  to   call    both    the  not  necessary 
attesting  witnesses  to  prove  the  execution ;  for  in  the  Courts  of  ^^  °^^^  ^°*^" 
Law  the  execution  of  a  Will  may  be  proved  by  calling  one  only 
of  the  attesting  witnesses  (//). 

In  the  Ecclesiastical  Courts   on  affidavit   that   an  attesting  Practice  in 
witness  had  been  diligently  sought,  and  could  not  be  found,  an  Ecclesiastical 

1  V      i-  1     J      1  Courts  where 

executor  might  pray  publication;  but  the  other  party  had  a  attesting  wit- 
right  to  a  monition  against  the  witness  to  attend  for  cross-  briounll!^ ''°' 
examination,  if  they  could  discover  him  (2). 

[t)  Druce  v.  Young,  [1899]  P.,  at  lie  was  bound  to   call   the   other 

p.  101.     Certain  new  regulations  as  attesting  witness:    Owen  v.    Wil- 

to  the  use  of  paper  instead  of  parch.-  Hams,  32  L.  J.  P.  M.  &  A.   159. 

uient  for  grants  and  engrossments  See  also  Coles  v.  Coles,  L.  E.  1  P.  & 

taking    effect  in    January,    1901,  D.  70. 

have,  however,  been  made.  (2)  Mynn  v.  Rohinson,   1   Hagg. 

(«)  In  the  goods  of  Caspari,    75  ^^-     Where  the  attesting  witness 

L.  T.  663.      See,  however,  I71  the  is  dead,  or  insane,  or  absent  in  a 

goods  of  Bristow,  66  L.  T.  60 ;  and  foreign  country,   or  not  amenable 

QQQ  Fowler  y.  Bur  stow,  20  c.  J).,  a.i  ^0    ^^^    process    of    the    superior 

p.  243.     See  also  ante,  p.  237.  Courts,    or    where    he    cannot    be 

found      after      diligent      inquiry, 

{x)  See  ante,  p.  251.  evidence  of    the    witness's    hand- 

(2/)  Belhin  v.  Skeats,  1  Sw.  &  Tr.  wi'iting    has  always  been   admis- 

148 ;   Forster  y.  Forster,  33  L.  J.  sible :    Eoscoe's    Nisi    Prius    Evi- 

P.  M.  &A.  113;  Bowman  y.  Hodg-  dence,    17th    edit.    p.    133.     In    a 

son,  L.  E.    1  P.   &  D.  362.      But  suit  for  revocation  of  probate  on 

where  the  party  propounding  a  Will  the   grounds    of    undue    influence 

in  a  contested   suit  called  one  of  and  incapacity  where  it  appeared 

the  attesting  witnesses  who   gave  that  every  effort  had  been  made 

evidence  against   the  due   execu-  to  find  one  of  the  attesting  wit- 

tion,  Sir  C.   Cresswell    held   that  nesses   but   without    success,   the 
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Doctrine  of 
Ecclesiastical 
Courts  as  to 
mode  of 
proving  hand- 
writing : 

in  Common 
Law  Courts 
prior  to  Com- 
mon Law 
Procedure 
Act,  1854. 
Rule  that  on 
proof  of  sign- 
ing, instruc- 
tions and 
knowledge  of 
the  contents 
shall  be  pre- 
sumed : 


There  has  already  been  occasion  to  show  {a)  that  a  Will  may 
be  admitted  to  probate,  as  duly  executed  under  the  Wills  Act, 
notwithstanding-  the  attesting  witnesses  may  have  no  recollection 
at  all  as  to  the  circumstances  attending  the  execution,  or  notwith- 
standing one  only  should  affirm  and  the  other  negative,  or  even 
both  should  negative  a  compliance  with  the  statute,  or  the 
capacity  of  the  testator  {h). 

The  Ecclesiastical  Court  always  allowed  witnesses  skilled  in  the 
examination  of  handwriting  and  detection  of  forgeries  to  depose 
to  their  opinion,  upon  comjMrison  of  the  writing  in  question  with 
other  documents  admitted  to  be  in  the  handwriting  of  the  party, 
or  proved  to  be  so  by  persons  who  saw  them  written  ;  whereas,  in 
the  Common  Law  Courts,  this  mode  of  evidence  was  rejected 
until  the  passing  of  the  stat.  17  &  18  Vict.  c.  125  {(■). 

Grenerally  speaking,  where  there  is  proof  of  signature,  every- 
thing else  is  implied  till  the  contrary  is  proved  ;  and  evidence  of 
the  Will  having  been  read  over  to  the  testator,  or  of  instructions 
having  been  given,  is  not  necessary  (d)  :  for  when  an  instrument 
has  been  executed  by  a  competent  person,  it  must  be  presumed 
that  the  party  so  executing  knew  the  contents  and  the  effect 
of  the  instrument,  and  that  he  intended  to  give  that  effect  to 
it(.). 


Court  allowed  the  aflBdavit  made 
by  him  eight  years  before  at  the 
time  of  proving  the  Will  in  the 
District  Registry  to  be  admitted 
as  evidence  of  execution  and  capa- 
city: Oornall  v.  Mason,  12  P.  D. 
142.  See  also  Millar  v.  Sheppard, 
2  Cas.  temp.  Lee,  520,  as  to  proving 
the  handwriting  of  a  witness  when 
residing  in  an  enemy's  country. 
(«)  Ante,  p.  78  et  seq. 
(6)  See  arite,  p.  25. 
(c)  By  sect.  27,  "  Comparison 
of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction 
of  the  judge  to  be  genuine,  shall 
be  permitted  to  be  made  by  wit- 
nesses ;  and  such  writings,  and  the 
evidence  of  the  witnesses  respect- 
ing the  same,  may  be  submitted  to 
the  Court  and  jiu-y  as  evidence  of 
the  genuineness,  or  otherwise,  of 
the  writing  in  dispute." 


(fZ)  Billtnghurst  v.  VicJcers,  1 
Phillim.  187,  191 ;  Chare  v.  Cleare, 
L.  E.  1  P.  &  D.  655. 

(e)  Fawcett  v.  Jones,  3  Phillim. 
476;  Wheeler  v.  Alderson,  3  Hagg. 
587 ;  Broivmng  v.  Budd,  6  Moo. 
P.  C.  435.  Approbation  will  have 
the  effect  of  prior  instructions : 
Forfar  v.  Heastie,  2  Cas.  temp.  Lee, 
310;  Durnell  v.  Corfield,  1  Eobert. 
56.  Moreover,  a  testator  may,  if 
he  likes,  authorize  another  person 
to  make  a  Will  for  him,  and  may 
say,  "I  do  not  know  what  you 
have  put  down,  but  I  am  quite 
ready  to  execute  it,"  and  such  a 
WiU  would  be  admitted  to  probate  : 
per  Sir  C.  Cress  well,  Gunliffe  v. 
Cross,  3  Sw.  and  Tr.  38.  Accord- 
ingly that  learned  judge  held  a 
plea  that  the  alleged  codicil  was 
not  prepared  in  conformity  with 
the    intentions    of    the    deceased, 
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Although  the  rule  of  the  Roman  Law,  that  "  Qui  se  scripsit 
Jmredcm  "  could  take  no  benefit  under  a  Will,  does  not  prevail 
in  the  law  of  England,  yet,  where  the  person  who  prepares  the 
instrument,  or  conducts  its  execution,  is  himself  benefited  by  its 
dispositions,  that  is  a  circumstance  which  ought  generally  to 
excite  the  suspicion  of  the  Court,  and  calls  on  it  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  support  of  the  instru- 
ment, in  favour  of  which  it  ought  not  to  pronounce,  unless  the 
suspicion  is  removed,  and  it  is  judicially  satisfied  that  the  paper 
does  express  the  true  Will  of  the  deceased  {/) . 

Where  the  testator  is  blind,  it  must  be  proved  that  the 
contents  of  the  Will  were  known  to  the  deceased :  for  his  execu- 
tion, or  other  acknowledgment  of  the  Will,  is  not  sufficient,  and 
the  same,  where  from  want  of  education,  or  from  bodily  affliction, 
he  is  unable  to  read  (^7) . 

So  it  is  an  established  rule  in  the  Spiritual  Court,  that  where 
the  capacity  of  the  testator  is  doubtful  at  the  time  of  execution, 
there  must  be  proof  of  instruction,  or  of  reading  over,  or  other 


■whei'e  the 
lejyatee  is  the 
writer  of  his 
legacy  : 


■where  the 
testator  is 
blind  or 
cannot  read 


where  the 
capacity  of 
the  testator 
is  doubtful : 


and  tlie  deceased,  at  the  time  of 
the  execution  of  the  alleged  codi- 
cil, was  ignorant  of  the  contents 
thereof,  to  be  bad  on  demurrer : 
Cunliffe  v.  Gross,  3  Sw.  &  Tr.  37. 
If  a  testatrix  has  given  instruc- 
tions for  her  Will  and  it  is  pre- 
pared in  accordance  with  them, 
the  Will  will  be  valid,  though  at 
the  time  of  execution  the  testatrix 
merely  recollects  that  she  has  given 
those  instructions  but  believes  that 
the  Will  is  in  accordance  with  them  : 
Parker  v.  Fehjate,  8  P.  D.  171.  See 
also  MidcUehurst  v.  Johnson,  30  L.  J. 
P.  M.  &  A.  14.  But  see  contra 
Ilastelow  V.  Stobie,  L.  E.  1  P.  &  D. 
64 ;  35  L.  J.  P.  M.  &  A.  18  ;  S.  0., 
11  Jm-.  N.  S.  1039,  where  Sir  J.  P. 
Wilde  held  a  plea  "  that  the  de- 
ceased did  not  know  and  aj^prove 
of  the  contents  of  the  Will"  to  be 
good.  See  also  Cleare  v.  Chare, 
L.  E.  1  P.  &  D.  655;  Sutton  v. 
Sadler,  3  C.  B.  N.  S.  88,  99; 
Karunarutne  v.  Ferdinandus,  [1902] 
A.  C.  405,  413.     But  it  may  be 


doubted  whether  the  view  taken  by 
Sir  C.  Cresswell  is  not  more  correct. 
It  is  surely  a  somewhat  harsh  con- 
struction of  the  law  that  a  man 
shall  not  be  allowed  to  confide  in 
his  friend  or  solicitor,  and  dei^ute 
him  to  draw  up  his  Will,  and  adopt 
it  when  so  drawn  up,  without  ascer- 
taining what  the  contents  of  it  are ; 
particularly  in  Wills  containing 
complicated  limitations  it  would 
seem  to  be  unjust  to  require  that 
the  testator  should  understand  each 
limitation  which  the  solicitor  in 
whom  he  has  confided  has  thought 
proper  to  insert.  And  see  x><>st, 
p.  260. 

(/)  See  ante,  p.  87  et  seq.  , 
Dufaur  v.  Croft,  3  Moo.  P.  C.  136 
Durnell  v.  Corfield,  1  Eobert.  51 
Barry  v.  Butlin,  2  Moo.  P.  C.  480  : 
Fulton  V.  Andrew,  L.  E.  7  H.  L 
448;  Tyrell  v.  Painton,  [1894]  P 
151  ;  Wilson  v.  Bassil,  [1903]  P 
239. 

{(j)  Ante,\)^.  13,  14.    SeeEule71, 
P.  E.  1862  (Non-Contentious). 
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seaman  s 
Will  in 
f  avoiir  of 
his  aarent. 


Proof  of  Will 
by  mere  evi- 
dence of  hand- 
writing of 
attesting 
witnesses. 


satisfactory  evidence,  of  some  kind,  that  he  knew  and  ni»i)roved 
of  the  contents  of  the  AVill  (A).  But  this  rule  only  ai)plies,  or 
at  least  only  ai:)plies  with  any  stringency,  where  the  instrument 
is  inolHcious,  i.e.,  not  consonant  to  the  testator's  natural  alfections 
and  moral  duties,  or  where  it  is  obtained  by  a  party  materitdly 
benefited  (/).  In  a  case  Avhere  a  Will  had  been  propounded  in 
a  condidit  (/.•),  and  the  three  attesting  witnesses  only  had  been 
examined :  The  testatrix  was  upwards  of  eighty  years  of  age 
and  very  infirm,  deaf  and  almost  blind,  and  the  instrument 
had  been  drawn  up  from  directions  given  by  the  executor,  who 
was  partially  the  residuary  legatee,  and  no  instructions  were 
proved  to  have  been  given  by  the  deceased :  Sir  II.  Jenner  Fust 
pronounced  against  the  validity  of  the  Will,  not  on  the  supposi- 
tion of  any  fraud  having  been  practised,  but  on  the  ground  of 
failure  of  proof  (/) . 

Where  the  alleged  Will  of  a  seaman  is  in  favour  of  his  agent, 
there  must  be  clear  proof  not  only  of  the  subscription  of  the 
deceased  to  the  instrument,  but  also  of  his  knowledge  of  its 
nature  and  effect  ijn). 

Under  certain  circumstances,  the  validity  of  a  Will  may  be 
established  by  proving  the  handwriting  of  the  attesting  witnesses, 
though  no  evidence  can  be  given,  either  of  instructions,  or  of  the 
handwriting  of  the  deceased  {n). 


Parol  evidence 
respecting  the 
intention  of 
the  testator 
as  to  what 
shall  operate 
as  and  com- 
pose his  Will : 


In  a  Court  of  Construction,  when  \hQ  factum  of  the  instrument 
has  been  previously  established  in  the  Court  of  Probate,  the 
inquiry  is  almost  closely  restricted  to  the  contents  of  the  instru- 
ment itself,  in  order  to  ascertain  the  intentions  of  the  testator  (o) : 
But  in  the  Court  of  Probate  the  inquiry  is  not  so  limited  ;  for 
there  the  intentions  of  the  deceased,  as  to  what  shall  operate  as, 
and  compose  his  Will,  are  to  be  collected  from  all  the  circum- 


(/i)  Ante,  p.  88;  Bniingluirst 
V.  Vichers,  1  Phillim.  193 ;  Burru 
V.  ButUn,  ante,  p.  87 ;  Mitchell  v. 
Thomas,  6  Moo.  P.  C.  137  ;  Brown- 
ing V.  Budd,  6  Moo.  P.  C.  430. 

(t)  Brogden  v.  Broicn,  2  Add. 
449. 

(/>•)  A  condidit  was  in  ecclesias- 
tical law  tlie  name  of  a  plea  entered 
by  a  party  to  a  libel — i.e.,  a  claim 
in  the  Ecclesiastical  Court  —  in 
•wbicb  it  was  pleaded  that  the  de- 


ceased made  tbe  Will  tlic  subject 
of  the  suit,  and  that  he  was  of 
sound  mind. 

(1)  Sankeg  v.  Lilley,  1  Curt.  402. 
See  also  Harioood  v.  Baker,  3  Moo. 
P.  C.  C.  282  ;  Dufaicr  v.  Croft,  3 
Moo.  P.  C.  C.  136. 

{m)  ZachariasY.  Cb/Zis,  3  Phillim. 
202.     See  ante,  p.  37. 

{n)  Anderson  v.  Welch,  1  Cas. 
temp.  Lee,  577. 

(o)  See  Be  Bgwater,  18  C.  D.  17. 
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stances  of  the  case  taken  togetHer  (^;).     They  must,  however,  be 
circumstances  existing  at  the  time  the  Will  is  made  {q). 

If  there  is  an  ambiguity  upon  WiQ  factum  of  the  instrument, 
parol  evidence  may  be  admitted,  under  some  circumstances,  in 
the  Court  of  Probate,  to  explain  the  intention  of  the  testator. 
By  ambiguity  upon  the  facfiiDi  is  meant,  not  an  ambiguity  upon 
the  construction,  as  whether  a  particular  clause  shall  have  a 
particular  effect,  but  an  ambiguity  as  to  the  foundation  itself  of 
the  instrument,  or  a  particular  part  of  it :  As,  whether  the 
testator  meant  a  particular  clause  to  be  part  of  the  instrument, 
or  whether  it  was  introduced  without  his  knowledge  :  whether  a 
codicil  was  meant  to  republish  a  former  or  a  subsequent  Will  (>•) : 
or  whether  a  codicil,  purporting  on  its  face  to  confirm  other 
codicils  of  dates  subsecpient  to  that  of  its  own  execution,  was 
correctly  dated  (.s)  :  these  are  matters  of  ambiguity  upon  the 
faction  of  the  instrument. 

But  it  was  considered  as  a  rule  in  the  Prerogative  Court, 
that,  in  order  to  justify  the  admission  of  parol  evidence 
to  explain  an  ambiguity  upon  the  factum  of  an  instrument, 
the    amhigiiity    mu^t    he    npon    the    face    of   the   paper;     and 


receiA'able  if 
there  is  an 
ambiguity  on 
ih.e  factum : 


•what  is  such 
an  ambiguity : 


the  ambiguity 
must  bo  on 
the  face  of 
the  instru- 
ment : 


(p)  Greenovgh  v.  Martin,  2  Add. 
243;  Methuen  v.  MetJtuen,  2  Pliil- 
lim.  426;  In  the  goods  of  English, 
3  Sw.  &  Tr.  586;  Mohertson  v. 
Smith,  L.  E.  2  P.  &  D.  43;  Jenner 
y.  Ffinch,  5  P.  D.  106;  Chichester 
V.  Quairefages,  [1895]  P.  186.  See 
also  tlie  cases  collected,  ante,  p.  82, 
note  (d). 

{q)  HtochiveU  V.  Ritherdon,  1 
Pobei-t.  661,  658;  6  Notes  of  Cas. 
415,  per  Sir  H.  J.  Fust:  but  in 
C'ould  V.  Lakes,  6  P.  D.  1,  it  was 
held  that  statements  of  a  testatrix 
whether  made  before  or  after  the 
execution  of  the  Will  are  admissible 
to  show  what  papers  constitute  the 
WiU. 

(/■)  Lord  St.  Helens  V.  Lady  Exeter, 
3  Phillim.  461 ,  note  (g).  There  the 
testator  left  a  "Will,  dated  loth  Dec. 
1800,  and  a  codicil  all  in  his  own 
handwriting  beginning,  "This  is  a 
codicil  to  my  last  WiU  and  testa- 

W.E. AOL,  T. 


ment  of  the  10th  Jan.  1798,  and  I 
do  hereby  ratify  and  confirm  my 
said  Will:"  On  the  part  of  the 
executors  it  was  alleged  that  at  the 
time  of  the  execution  of  the  codicil 
the  deceased  was  at  Burghley,  and 
copied  this  from  a  form  which  he 
had  procured  from  his  solicitor,  and 
inadvertently  copied  the  date  from 
a  former  Will,  which  it  was  to  be 
presumed  had  been  destroyed,  as 
it  could  not  be  found :  Parol  evi- 
dence was  admitted  to  prove  this 
allegation,  and  show  this  mistake : 
and  the  codicil  was  pronounced  a 
codicil  to  the  WiU  of  December, 
1800. 

(.s)  In  the  goods  of  Thomson,  L.  E. 
1  P.  &  D.  8.  In  the  case  of  Eeffell 
v.  Befell,  L.  E.  1  P.  &  D.  139,  the 
Court  held  that  parol  evidence  is 
admissible  to  prove  that  a  Will 
was  executed  on  a  date  other  than 
that  which  appears  upon  the  face 
of  it. 
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and  be  com-  further,  tlio  facts  alleged  aud  to  be  proved  must  conipleteh/ 
moved  by'tho  I'^movc  that  ambiguity  (/).  When  no  ambiguity  wliatever 
proposed  appears  upon  the  face  of  the  instrument,  the  Court  will 
when  no  Dot    admit    parol    evidence :    Thus    in    the    case    of  Faiccett 

f^Sh^o"''  ^-  J'o>i'Cs{ii),  the  allegation  stated  in  substance  that  the 
instrument,  residuary  clause  of  the  Will  was  not  co-extensive  with  the 
inadmissible!'^  instructions  given  by  the  party  deceased,  and  the  allegation 
also  contained  an  averment  (which  it  was  proposed  to 
.  support  by  parol  evidence  only),  suggesting  that  such  varia- 

tion was  not  made  by  any  du-ections  received  from  the 
deceased,  nor  with  his  privity  or  knowledge,  but  through 
mere  error  and  oversight  of  the  drawer,  and  of  the  testatrix 
herself ;  and  tlie  Court  was  prayed  to  pronounce  for  the  part 
of  the  instructions  so  alleged  to  have  been  omitted  as  part  of 
the  Will :  But  Sir  John  Nicholl,  in  a  very  elaborate  judgment, 
in  which  all  the  previous  cases  upon  the  subject  are  collected 
and  commented  upon,  refused  to  admit  the  allegation,  on  the 
ground  that  the  Will  had  been  regularly  executed,  and  there 
was  no  ambiguity  apparent  upon  the  face  of  it. 

It  was   said   that   as   to   undue   omissions   or  insertions   in 

Wills,  the   result   prior  to   the  Wills   Act   of   the  authorities 

connected  with  this  subject  is,  that  where  these  two  conditions 

are  satisfied,  viz.,  1.  Some  absurdity  or  ambiguity  on  the  face 

of  the  Will  ascribable  to  something  either  omitted  or  inserted ; 

and,   2.    Clear   and   satisfactory   proof    that   the  insertion   or 

omission  was  contrary  to  the  intention  of  the  testator ;    the 

Court   is   at   liberty,  and  even   bound,  to   pronounce   for   the 

Will,    not    in    its    actual    state,    but    with    such    error    first 

reformed  or  corrected,  either  by  the  insertion  of  the  passage 

omitted,  or  by  the  omission  of  that  inserted. 

Omissions  With  rcspect  to  Wills  made  on  and  after  January  1,  1838, 

supplied  from  ^^   ^^   plain   that,  by  reason  of  the  provisions  of   the  statute 

the  instruc-      1    Vict.    c.   26,  the   whole   of   every   testamentary  disposition 

tions  in  any  j.    i         •  ■   •  •  V  -i 

case  in  Wills   must   be   in   Writing,    and   signed    and    attested  pm-suant   to 

Jan.^i'^^1838     ^^®  "^^^ '  ^kence  it  follows,  that  the  Court  has  no  power  to 

1  Vict.  c.  26.    correct  omissions  or  mistakes  by  reference  to  the  instructions 

in   any   case   to   which  that  statute  extends  (.r).     The   Court, 

(0  Fawcett  v.  Jones,  3  Phillim.  1  Phillim.  128. 

434 ;    Draper    v.   Hitch,    1    Hagg.  {u)  3  Phillim.  434. 

678;   Harrison   v.    Stone,  2  Ilagg.  (a;)  In  the  goods  of  Wilson ,  2  Curt. 

550 ;  Shadholt  v.  Waiujh,  3  Hagg.  853 ;  Stanley  v.  Stanley,  2  Johns.  & 

570;  and  see  Saml/ord  v.  Vaughan,  II.  491 ;  Harter  v.  Harter,  L.  K.  3 
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however,  has  power,  if  words  have  been  inserted   in  a  Will  Tower  of 
by  fraud  (//) ,  or  by  mistake,  without   the   knowledge   of  the  correct  error 
testator  iz) ,   to    correct    the    error    by   omission   of   words   so  1"  ^^f^  °*  . 

^  '  ,  "^  traud  or  mis- 

inserted,  and,  to  negative  the  knowledge  of  the  testator,  to  take  without 
refer  to  the  instructions,  but  the  Court  has  no  power  to  supply  t(^tator  -"^  ° 
words  accidentally  omitted  from  a  "Will  (a). 

In  the  case  of  Morreli  v.  Mor)rIl{b),  where  a  testator  in  the  by  striking 
instructions  for  his  Will  directed  that  all  his  B  shares  should  i^trodiiced 
be  given  to  his  nephews,  but  the  word  "  forty  "  was  inserted  in  without 
the  Will  before  the  word  "  shares  "  in  several  places,  and  the  not  read  over 
jury  found  that  the  word  "  forty  "  was  introduced  by  mistake,  l°}\!^.  ^^^' 
that  tlie  clauses  inchiding  the  word  were  never  read  over  to  the 
testator,  and  that  he  only  approved  of  the  Will  upon  the 
supposition  that  all  his  B  shares,  viz.,  400,  were  given  to  his 
nephew ;  it  was  ordered  that  the  w^ord  "  forty  "  wherever  it 
occurred  should  be  struck  out.  Sir  James  Hannen,  in  the 
course  of  his  directions  to  the  jury,  said,  "  There  can  be  no 
graver  question  brought  into  a  Court  of  law  than  the  question, 
what  is  a  man's  last  Will  when  he  is  dead  and  no  longer  able 
to  sj)eak  for  himself,  and  his  property  has  to  be  distributed 
according  to  the  particular  words  that  have  been  used  in  a 
particular  instrument.  The  law  has  established  certain  rigid 
safeguards  in  order  to  have  attested  evidence  of  what  such 
intention  was  ;  and  no  amount  of  proof  that  a  man  intended  to 
give  to  A  or  B  the  whole  or  part  of  his  property  avails.  He 
must  put  his  intentions  in  WTiting,  and  that  writing  and  his 
signature  to  it  must  be  attested  by  two  v/itnesses.  If,  therefore, 
a  mistake  is  made,  it  matters  not  how  plainly,  in  leaving  out 
words,  however  much  you  may  regret  their  omission,  we  cannot 
after  his  death  correct  that,  because  his  intention  would  not 
have  been  put  in  writing  and  attested  as  the  law  requires. 
There  is  a  second  class  of  mistake,  viz.,  where  words  are  inserted 
of   which  the   testator   knows   nothing.      To   take   a  familiar 

P.  &  D.  11.  See  also  BirU  v.  Blrl<s,  L.  E.  1  P.  &  D.  109,  116. 

4  Sw.  &  Tr.  23,  31  ;   34  L.  J.  P.  M.  (2)  /„  the  goods  of  Duane,  2  Sw. 

&  A.    92 ;    per  Sir  J.    P.   Wilde ;  &  Tr.  590 ;  In  the  goods  of  Osivald, 

Guardhouse    v.    Bhickhurn,   L.    E.  j^,  E.  3  P.  &  D.  162 ;  In  the  goods 

1  P.  &D.  109,  where  tliat  learned  ^^  Gordon,  [1892]  P.   228;  In  the 

judge     stated    tlie    general    rules  j,oo(7s  o/i)/oo/-e,  [1892]  P.  378. 

whicli,  since  the  Wills  Act,  ought  ,  ,    ^^  ^    ,       •,-    -r.    o  -r. 

,  ,.  *4.-u-        i.  (a)  HartcrY.  Earter,Li.i^.  3  P. 

to  govern  questions  01  this  nature.  )_' 

(2/)  Allen  V.  Macjiherson,  3  Phil- 

lim.  455;  Guardhouse^,  Blachhurn,  {h)  7  P.  D.  68,  70,  75. 

s2 
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instance,  suppose  people  about  tlio  testator  at  the  time  of  his 
death  take  liis  instructions  to  leave  his  property  to  certain 
persons  and  fraudulently  introduce  into  the  Will  their  own 
names  instead,  and  say,  *  I  leave  to  Tom  Smith  10/.',  &c.,  and 
never  read  that  to  him.  In  tliat  case  }'ou  may  strike  out  the 
passag-o,  Locause  he  did  not  kuow  it  was  tliore  or  intend  that  it 
should  be,  and  therefore  it  was  not  his  Will  in  any  sense  of  the 
word.  But  there  is  another  case,  and  this  case  is  somewhat  of 
that  kind — it  is  the  case  of  a  man  who  feels  himself  unable  to 
express  his  intentions  in  a  legal  and  formal  manner,  and  who 
confides  to  somebody  else  the  duty  of  expressing  them.  I 
should  say  that  in  the  majority  of  cases  where  a  lawyer  is 
employed  that  is  the  state  of  things.  The  testator  prefers  to 
rely  on  the  judgment  and  skill  of  a  trained  mind  to  express  his 
wishes  rather  than  to  run  the  risk  of  selecting  words  himself, 
and  when  that  is  the  case  he  adopts  the  words  used  by  that 
person  just  as  though  they  were  his  own.  There  is  no  difference 
between  the  case  of  his  referring  it  to  a  particular  person  to 
express  his  wishes  who  makes  the  mistake,  and  himself, 
knowing  what  his  own  wishes  are  and  setting  about  to  express 
them,  making  the  mistake.  He  might  foolishly  attempt  to  use 
technical  language ;  if,  for  instance,  he  had  put  down  heir  at 
law  when  in  fact  he  meant  next  of  kin,  he  must  bear  the 
consequences ;  and  so  if  he  trusts  to  anybody  else  to  express  his 
wishes  and  adopts  the  words  used  by  that  person  as  his  own, 
then  that  alone  can  remain  as  the  evidence  of  his  intention." 

Sir  James  Hannen  in  his  judgment  in  the  same  case,  delivered 

after  the  findings  of  the  jury,  said :  "  The  jury  found  that  the 

testator  never  authorized  the  introduction  of  the  word  '  forty ' 

in  the  Will,  and  never  heard  that  it  had  been  introduced,  and 

that  lie  executed  the  Will  in  the  belief  that  it  had  carried  out 

scens,  -where      his  instructions.     In  the  case  of  Hartcr  v.  Harter  (<?)  I  held  that 

seen  the  words  ^^®  language  of  a  Will  could  not  be  changed  where  a  testator 

and  adopted     had   seen   the   words   and   adopted  them;    but   in    Fulton   v. 

AndrciD  {d) ,  ^N\lQrQ  a  residuary  bequest  was  introduced  into  a 

Will  without  the  knowledge  and  authority  of  the  testator,  the 

clause  containing  the  bequest  was  rejected.     If  so,  the  same 

principle  may  be  applied  to  a  single  word,  and  therefore  on  the 

ruling  of  the  House  of  Lords,  in  Fulton  v.  Andrew  (d),  I  held 

that  the  words  may  be  struck  out  which  had  been  introduced 

(c)  L.  E.  3  P.  &  D.  11,  22.  (.;)  L.  R.  7  IL  L.  US, 
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without  the  authority  of  the  testator."  Tlie  Court  accordingly 
directed  that  the  word  "  forty  "  bo  struck  out  of  the  Will  in  the 
four  places  in  which  it  occuiTcd  in  the  Will  {c) . 

So  in  the  case  of  Collins  v.  Ehtone  {/)  a  testatrix,  who  had 
made  a  Will  and  a  codicil  thereto,  made  a  second  Will,  which 
disposed  only  of  a  small  policy  of  insurance  on  her  life  and  was 
prepared  for  her  on  a  printed  form  by  one  of  her  executors. 
This   form   commenced   with   a   clause    revoking   all   previous 
testamentary  dispositions ;  but  when  this  was  read  over  to  her 
she  objected  to  it,  saying  she  did  not  wish  to  revoke  her  first 
Will  and  codicil ;  but  she  executed  the  second  Will  as  read  over  althougli 
to  her,  being  satisfied  by  the  assurance  of  her  executor  who  told  en-on^eous 
her  that  as  the  second  Will  related  only  to  the  insurance  policy,  impression 
the    words    of    revocation    would   not    apply  to    her    former  effect: 
testamentary  dispositions,  and  that  to  make  an  erasm'e  might 
invalidate  the  Will.     It  was  held  on  the  authority  of  Morrell  v. 
MorrcH  that  the  testatrix  must  be  taken  to  have  known  and 
approved   of    the  words    of    revocation    and    that    probate  of 
the   second   Will  must   go    with    those   words    included,   and 
that   the   earlier  Will  and   codicil  could  not  be  admitted  to 
probate. 

Speaking  generally,  apart  from  fraud,  the  fact  that  a  Will 
has  been  duly  read  over  to  a  capable  testator  on  the  occasion  of 
its  execution,  or  that  its  contents  have  been  brought  to  his 
notice  in  any  other  way,  should,  when  coupled  with  its  execu- 
tion, be  held  conclusive  evidence  that  he  approved  of,  as  well  as 
knew  the  contents  thereof  {g). 

In  the  case  of  In  the  goods  of  Biisliell  {//),  Butt,  J.,  granted  but  it  is  now 
probate  of   a  Will  with  the  word   "  Bristol "    substituted  for  ^ords  cannot 
"  British,"  which  latter  word  had  been  inserted  in  the  Will  by  be  inserted  or 
mistake  in  copying  the  draft  Will ;  and  in  the  case  of  In  the 
goods  of  Huddlestonij)  the  same  learned  judge  allowed  the  word 
"including"  to  be  substituted  for  "excluding."    But  in  the  case 


(e)  Morrell  v.  Morrell,  7  P.  D.  68.  of  law  tliat  where  a  testator,  corn- 
See  also  In  the  goods  of  Boehm,  petent  in  mind,  has  had  a  Will  read 
[1891]  P.  247.  over  to  him  and  has  thereupon  exe- 

(/)  [1893]  P.  1.  See  also  Beamish  ciited  it,  that  all  further  inquiry  is 

v.  Beamish,  [1894]  1  Ir.  7.  shut  out :  Fulton  v.  Andrew,  L.  E. 

((/)    Guardhouse     v.     Blac/churn,  7  H.  L.    448.     And    see   Goodacre 

L.  R.  1  P.  &  D.  109,  116 ;  Atter  v.  v.  Smith,  L.  E.  1  P.  &  D.  359. 
AtMnson,   L.  E.   1    P.   &   D.  665.  (//)  13  P.  D.  7. 

But   there  is  no  unyielding  rule  (/)  63  L.  T.  255. 
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Verdict  in 
ejectment : 
iuadmissible 
in  a  testa- 
mentary 
cause. 


of  I)t  flio  (joo(h  of  JFaUiCki/  (/.•),  whore  tlio  engrossing  clerk  liad 
copied  the  number  of  one  house  twice  over  and  omitted  the 
number  of  anotlier  liouse,  and  the  Will  was  read  over  to  the 
testatrix  but  the  clerical  error  was  not  discovered  till  after  her 
death,  Sir  F.  II.  Jeune  said  his  dilhcultj  was  as  to  putting  a 
number  in,  not  in  striking  a  figure  out,  though  he  knew  that 
In  the  ffoods  of  Ba^licll  it  was  boldly  done,  and  ho  declined  to 
permit  the  insertion  of  the  correct  number,  but  struck  out  the 
number  inserted  by  mistake,  leaving  a  blank  in  its  place.  And 
in  In  the  goods  of  Scholt  {I)  the  same  learned  judge,  upon  an 
application  to  rectify  a  clerical  error  in  the  residuary  clause  by 
substituting  the  word  "  residue  "  for  the  word  "  revenue,"  held 
that  words  might  be  struck  out  but  nothing  could  bo  inserted, 
and  in  his  judgment,  referring  to  the  two  above-mentioned 
decisions  of  Mr.  Justice  Butt,  said  that  "  Both  of  the  cases  cited 
were  decided  by  the  same  learned  judge.  I  am  afraid  it  must 
be  admitted  that  upon  this  point  of  probate  practice  the  late  Sir 
Charles  Butt  was  heretical.  I  find  that  a  note  has  been  put  in 
manuscript  in  the  margin  of  In  the  goods  of  Bushcll  in  my  copy 
of  the  Law  Reports.  It  is  in  these  words  :  '  By  the  President's 
direction  this  is  not  to  be  followed.  Note  of  order  of  judge  may 
be  put  in  margin  of  Probate.'  The  President  at  that  time  was 
Sir  James  Hannen,  who,  I  am  informed  by  the  registrar,  would 
not  allow  the  order  made  by  Sir  Charles  Butt  to  be  carried  out 
in  practice.  Under  these  circumstances,  I  think  these  two 
decisions  of  Sir  Charles  Butt  must  now  be  said  to  be  finally 
disposed  of.  I  make  an  order  in  the  present  case  to  strike  out 
the  words  '  revenue  of  the  said '  from  the  residuary  clause  "  {m). 
It  is  then  left  to  and  is  the  province  of  the  Court  of  Construction, 
i.e.,  the  Chancery  Division,  to  determine  the  meaning  and  effect 

of  the  Will(«). 

A  verdict  in  an  action  of  ejectment,  brought  for  the  pm'pose 
of  trying  the  validity  of  a  Will  as  to  realty,  was  not  admissible 
in  an  allegation  in  a  testamentary  cause,  respecting  the  same 
Will,  in  the  Ecclesiastical  Court  (o) . 


In  what  cases      Not  only  when  the  competency  of  the  testator  is  in  dispute, 


(7c)  69  L.  T.  419. 

(0  [1901]  P.  190. 

(???)  See  also  VattgJwn  y.  Chrl-, 
87  L.  T.  144.  But  where  the  rejec- 
tion of  part  alters  the  sense  of  the 
remainder,  qmere  whether  there  is 


a  valid  Will  within  the  meaning  of 
1  Vict.  c.  26,  s.  9  :  Rhodes  v.  Rhodes, 
1  A.  C.  192. 

(?/)  See  j9osf,  p.  904. 

(o)  Grindall  v.  GrindaJl,  3  Hagg. 
250. 
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but  in  all  cases  where  there  is  any  imputation  of  fraud  in  the  the  declara- 
making  of  the  Will,  the  declarations  of  the  testator  are  admis-  testator  are 
siblo  in  evidence  respecting  his  dislike  or  affection  for  his  rela-  admissible  in 

GvidcncG 

tions,  or  those  who  appear  in  the  Will  to  be  the  objects  of  his 
bounty,  and  respecting  his  intentions  either  to  benefit  them  or 
to  pass  them  by  in  the  disposition  of  his  property  (j;). 

In  order  to  rebut  the  presumption  which  exists  that  unattested  To  rebut  pre- 
alterations  appearing  on  the  face  of  a  Will  were  made  after  the  unTt^ested 
execution  (q),  it  is  allowable  to  give  evidence  of  declarations  of  alterations 

..  0  ^  •      •    1       1-  were  made 

the  testator,  made  before  the  execution,  oi  his  intention  to  pro-  after  execu- 
vide  by  his  Will  for  a  person  who  Avould   be  unprovided  for  ^j^^^  made'^^' 
without  the  alterations  in  question ;  but  the  testator's  declara-  bef(»'Ci  but 
tions,  made  after  the  execution,  to  the  effect  that  alterations  had  execution  of 

been  made  previously  to  the  execution  of  the  Will  are  inadmis-  ^?fp  admia- 

■■■  ''  sible. 

sible  (r). 

In  many  cases,  however,  the  declarations  of  a  testator,  made  Declarations 
after  a  Will  has  been  executed  are  admissible,  and  are  most  ^ecutlon'of 
important,  e.g.^  in  questions  of  testamentary  capacity  and  fraud.  Will  admis- 
Upon  a  question  between  heir  and  devisee  as  to  the  competency  cases. 
of  the  testator  at  the  time  of  making  his  Will,  it  was  held  to  be 
no  misdirection  to  tell  the  jury  that  they  might  take  into  con- 
sideration statements  made  by  the  testator  as  to  the  dispositions 
contained  in  his  Will,  and  which,  in  fact,  corresponded  there- 
with, as  throwing  back  light  on  the  period  at  which  the  Will 
was  executed  (a  year  before),  and  as  affording  means  of  inferring 
what  was  the  state  of  competency  at  that  period  (-s) . 

The  contents  of  a  lost  Will,  like  those  of   any  other   lost  Evidence  of 

i  ,  1  11,  1  '  ^  ii.1       the  contents 

instrument,  may  be  proved  by  secondary  evidence,  and  the  ^f  ^  lost  Will 
verbal  and  written  declarations  or  statements  made  by  a  testator  admissible, 
either  contemporaneously  with  or  prior  to  the  execution  of  his 
Will  are  admissible  as  evidence  to  corroborate  the  other  testi- 
mony as  to  what  is  in  the  Will,  and  as  tending  to  make  clear 
his  intentions  and  to  show  what  he  intended  his  Will  to  con- 
tain (;').      These  declarations  are  not  strictly  evidence  of  the 

[p)  Doe\.  Palmer,  16  Q.  B.  747,  tor  as  to  the  person  he  liaci  appointed 

7o9.  executor,  made  before  the  execution 

(2)  Ante,  p.  99.  of  a  codicil  which  referred  to  the 

(r)  Doe    V.    Palmer,    uhi    supra.  Will:  In  tlie  goods  0/ 5'^/i-es,  L.  E. 

See  also  Bench  v.  Bench,  2  P.  D.  3  P.  &  D.  26. 

60.      So  where  the  name  of   the  (s)  Sutton  y.  Sadler,  3  C.  B.  N.  S. 

executor  appointed  by  a  Will  was  99.     See  also  WJiiteley  v..  King,  17 

written  on  an  erasure,   the   Court  0.  B.  N.  S.  756. 

admitted  a  declaration  of  the  testa-  (i^)  Johnson  v.    Si//ord,   L.   E.   1 
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contents  of  tlio  AV^ill ;  tlioy  are  simply  evidence  of  the  intention 

of  the  person  who  afterwards  executes  the  Will;   evidence  of 

probahility  of  a  high  degree  in  some  cases,  and  of  a  low  degree 

in  others :  its  cogency  depending  very  much  on  the  nearness  in 

point  of  time  of  the  declaration  of  intention  to  the  period  of  the 

execution  of  the  Will  [u).      This  secondary  evidence  should, 

however,  be  of  extreme  cogency,  and  such  as  to  satisfy  the  Court 

beyond  all  reasonable  doubt  that  it  has  really  before  it  the 

Evidoncoof     testamentary  intentions  of  the  testator  (.?■) .     But  since  a  AVill 

rwiii  dc"        w'hieh  has  been  destroyed  animo  rcvocandi  cannot  be  revived  by 

stroyed  animo  ^  subsequent  codicil,  for  not  being  in  existence  it  cannot  be  incor- 

inadmissible,    porated  in  or  republished  by  such  codicil  by  reference,  it  follows 

since  It  cannot  ^]^^^  secondary  evidence  of  what  the  contents  of  the  destroyed 
be  revived  ....  .  . 

by  codicil.        Will  were  is  not  admissible,  notwithstanding  that  a  subsequent 

duly  executed  codicil  may  have  purported  to  re^dve  such  Will  {y) . 

Whether  AVhether  declarations  of  a  testator,  as  to  the  contents  of  his 

mlie^afur       Will,  wliicli  is  not  forthcoming,  made  after  its  execution,  are 

execution  as     admissible  to  prove  its  contents,  is  a  question  that  has  been 

to  CODi^PTli^S 

of  lost  Will  much  discussed.  In  Doe  v.  Palmer  (z),  Lord  Campbell  said  that 
cannot°bT^^^^  declarations  of  the  testator  made  after  the  Will  was  executed, 
considered  that  alterations  in  the  Will  had  been  made  previously  to  its 
Doe  Pal  e-  ^^^cution,  would  not  be  admissible;  and  in  Quick  v.  Quick  {a)  it 
Quick  T.  was  decided  by  Lord  Penzance  that  declarations  made  after  the 

Quick.  execution  of  the  Will   as  to  the  contents  were  inadmissible  : 

^^Leomrds'^  but  in  the  case  of  Sugckn  v.  Lord  St.  Leonards  {h),  the  Court 
of  Appeal,  Mellish,  L.  J.,  dissenting,  overruled  Quick  v. 
Quick,  and  decided  that  declarations  of  a  testator  made 
after  the  execution  of  his  Will  were  admissible  as  secondary 
evidence  of  the  contents,  Cockburn,  C.  J.,  in  the  course 
of  his  judgment,  saying,  "  The  admissibility  of  declara- 
tions made  subsequently  to  the  execution  of  the  Will  creates 

P.  &  D.  546  ;  Lo  the  c/oods  of  Sykes,  {if  Hah  v.  ToMove,  2  Eob.  318, 

L.  E.  3  P.  &  D.  26  ;  Sugclen  v.  Lord  330 ;    Newton  v.   Neivton,    5  L.  T. 

St.  Leonards,  1  P.  D.  154;  Dencliy.  N.  S.   218   (reversed  on  appeal  on 

Bench,  2  P.  D.  CO;  Gould  v.  Lakes,  another  point  only  :  12  Ir.  Ch.  Eep. 

6  P.  D.  1.     See  also  post,  p.  293,  as  118);  Bogers  v.  Goodenough,  2  Sw. 

to  probate  of  a  Will  lost,  or  can-  &  Tr.  342 ;  In  the  goods  of  Steele, 

celled  or   destroyed    by  fraud    or  L.  E.   1  P.  &  D.  at  y)]}.  576,  577 ; 

mistake,  or  become  illegible.  In  the  goods  of  Eeade,  [1902]  P.  75  ; 

(«)  Sugdtn  V.  Lord  St.  Leonards,  and  see  ante,  p.  144,  n.  (^n). 

1  P.  D.  at  p.  242.  (z)  16  Q.  B.  747,  759. 

(x)  Woodward  y.   Gouldstone,  11  («)  3  Sw.  &  Tr.  442. 

App.  Oas.  469,  at  p.  475.  [h)  ]  P.  D.  154. 
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greater  difficulty  by  reason  of  a  dictum  of  Lord  Campbell  in 
J)oe  V.  Palmer,  and  a  decision  of  Lord  Penzance  in  Quick  v. 
Quick.  In  principle  there  appears  to  me  to  be  no  distinction. 
The  position  of  the  testator  is  the  same,  as  respects  both  peculiar 
knowledge  and  motive  for  speaking  the  truth,  which  can  be  no 
less  than  the  motive  which  he  has  when  making  statements  as  to 
his  intentions  prior  to  the  execution  of  the  Will.  In  the  case  of 
a  holograph  Will,  the  testator  alone  may  know  the  contents. 
In  the  case  of  its  loss,  his  statements  afford,  morally,  the  best 
evidence  of  the  contents ;  yet  w^e  are  asked  to  exclude  their 
operation  as  showing  the  contents,  though  it  is  acknowledged 
that  such  evidence  is  available  to  rebut  the  presumption  of  revo- 
cation, and  to  establish  what  is  called  adherence  to  the  Will. 
The  adoption  of  such  a  rule  would,  moreover,  lead  to  a  very 
strange  anomaly.  The  great  majority  of  statements  made  by 
a  testator,  adduced  for  the  purpose  of  proving  adherence,  are  in 
fact  statements  as  to  the  contents  of  the  Will.  But  such  state- 
ments of  the  contents  of  the  Will,  assumed  to  be  truthful, 
having  been  admitted  and  acted  upon  for  the  purpose  of 
showing  that,  so  far  as  the  testator  was  concerned,  the  Will 
was  still  alive,  how  is  it  possible  to  shut  out  that  evidence  when 
the  contents  come  directly  in  question  ?  It  appears  to  me  that 
if,  as  an  exception  to  the  general  rule,  the  evidence  is  admissible 
for  the  one  purpose,  it  must  be  equally  so  for  the  other.  How 
can  we  use  evidence  of  the  contents  of  a  Will  for  an  ulterior 
purpose,  and  shut  out  the  same  evidence  when  the  contents  of 
the  Will  are  themselves  immediately  in  question  ?  As  regards 
the  two  authorities  referred  to,  it  is  to  be  observed  that  what 
was  said  by  Lord  Campbell  in  Doe  v.  Pa/mer  is  merely  an  obiter 

dictum The  dictum  of  Lord  Campbell  does  not  really, 

any  more  than  the  decision  in  the  case,  aifect  the  question  of  the 
admissibility  of  the  declarations  of  a  testator  as  to  the  contents 
of  his  Will  where  the  execution  is  not  in  question.  The  case 
of  Quick  V.  Quick  is,  however,  an  authority  directly  in  point,  as 
the  contents  of  the  Will  were  there  sought  to  be  proved  by 
declarations  of  the  testator  made  after  its  execution.  Refusing 
to  act  on  these  declarations.  Lord  Penzance  refused  probate  of 
the  Will.  Taking  a  different  view  of  the  law,  for  the  reasons  I 
have  given,  I  cannot  concur  in  the  judgment  of  Lord  Penzance 
in  the  case  of  Quick  v.  Quick,  and  I  feel  we  are  bound  to  over- 
rule it.     I  am,  therefore,  of  opinion  that  the  various  statements 
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of  Lore!  St.  Leonards,  whollier  before  or  after  the  execution  of 
his  Will,  are  admissible  to  prove  its  contents." 

Mellish,  L.  J.,  however,  dissented  as  to  the  admissibility  of 
declarations  made  after  the  execution  of  the  Will,  saying  in  liis 
judgment,  "  I  think  there  is  a  most  material  distinction,  as  was 
pointed  out  by  Lord  Campbell  in  Doe  v.  Palmer,  between  decla- 
rations made  before  a  Will  is  executed  and  declarations  made 
subsequently.      The  declarations  which  are   made   before  the 
Will  are  not,  I  apprehend,  to  be  taken  as  evidence  of  the  con- 
tents of  the  Will  which  is  subsequently  made — they  obviously 
do  not  prove  it ;  and  wherever  it  is  material  to  prove  the  state 
of  a  person's  mind,  or  what  was  passing  in  it,  and  what  were 
his  intentions,  there  you  may  prove  what  he  said,  because  that 
is  the  only  means  by  which  you  can  find  out  what  his  intentions 
were.     When  a  doubt  is  tliroAATi  on  the  correctness  of  evidence 
which  has  been  given  as  to  the  contents  of  a  Will,  the  decla- 
rations of  the  testator  as  to  what  he  intended  to  put  in  his  Will, 
made  either  contemporaneously  with,  or  prior  to  the  execution 
of,  his  Will,  are  obviously  evidence  which  may  corroborate  the 
other  testimony  as  to  what  is  contained  in  the  Will.     But,  to 
my  mind,  they  do  not  of  themselves  prove  what  were  the  con- 
tents of  the  Will,  they  only  corroborate  the  other  evidence 
which  has  been  given  of  the  contents,  because  it  is  more  pro- 
bable that  the  testator  has  than  that  he  has  not  made  a  ]oarticular 
devise,  or  a   particular  bequest,  when  he  has   told  a   person 
previously  that  he  intended  to  make  it,  inasmuch  as  it  shows 
that  he  had  it  in  his  mind  to  make  such  a  Will  at  the  time  he 
made  that  declaration.     But  a  declaration  after  he  has  made 
his  Will,  of  what  the  contents  of  the  Will  are,  is  not  a  statement 
of  anything  which  is  passing  in  his  mind  at  the  time,  it  is 
simply  a  statement  of  a  fact  within  his  knowledge,  and  there- 
fore you  cannot  admit  it  unless  you  can  bring  it  within  some  of 
the  exceptions  to  the  general  rule,  that  hearsay  evidence  is  not 
admissible  to  prove  a  fact  which  is  stated  in  the  declaration. 
It  does  not  come  within  any  of  the  rules  which  have  been 
hitherto  established,  and  I  doubt  whether  it  is  an  advisable 
thing  to  establish  new  exceptions  in  a  case  which  has  never 
happened  before,  and  may  never  happen  again,  for  you  then 
establish  an  exception  which  more  or  less  throws  doubt  on  the 
law.     It  appears  to  me  it  would  be  better  to  leave  it  to  the 
legislatui'e  to  make  the  improvement,  which,  in  my  opinion, 
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ought  to  be  made  in  om*  present  rules  with  regard  to  the  admis- 
sibility of  evidence  of  that  description." 

In  the  case  of  Woodward  v.  Gouhtone  decided  in  the  House  Woodu-ard  v. 
of  Lords  (c),  the  case  of  Sugdcn  v.  Lord  St.  Leonards  was  com- 
mented on,  and  the  question  of  the  admissibility  in  evidence 
of  post  testamentary  declarations  of  a  testator  as  to  the  contents 
of  his  "Will  discussed.  Lord  Herschell  in  the  comvse  of  his 
speech  said :  "  There  is  one  other  point  upon  which  the  Court 
below  was  bound  by  the  authority  of  Siigden  v.  Lord  St. 
Leonards,  but  which  would  be  open  to  review  in  this  House, 
and  upon  which  I  desire  to  reserve  my  opinion.  It  will  be 
observed  that  the  only  evidence  of  the  contents  of  the  Will  in 
this  case  are  the  post  testamentary  declarations  of  the  testator. 
If  these  declarations  be  inadmissible,  then  there  is  absolutely  no 
evidence  to  support  the  case  of  those  who  are  propounding  the 
Will.  As  the  Court  below  came  to  the  conclusion  that  even 
admitting  them  the  Will  was  not  established,  and  as  we  concur 
(for  I  believe  all  your  Lordships  concm-)  in  that  view,  of  course 
the  question  does  not  arise  here  for  determination ;  but  as  far 
as  I  am  concerned,  I  desire  to  guard  against  its  being  supposed 
that  I  hold  that  these  post  testamentary  declarations  are  admis- 
sible. It  is  a  matter  which  has  given  rise  to  considerable 
difference  of  judicial  opinion.  ...  I  do  not  desire  to  be  under- 
stood as  dissenting  from  the  judgment  of  the  majority  of  the 
Court  of  Appeal  in  Sugden  v.  Lord  St.  Leonards  upon  this  point. 
I  have  expressed  the  doubts  which  I  entertain ;  all  I  desire  is 
to  leave  the  question  open  should  it  hereafter  come  before  your 
Lordships'  House  for  decision." 

Lords  Blackburn  and  Fitzgerald  also  expressed  their  desire 
to  reserve  their  opinion  on  the  point,  Lord  Fitzgerald  saying, 
"  A  good  deal  has  been  said  as  to  the  admissibility  in  evidence 
of  parol  statements  of  testators  alleged  to  have  been  made  after 
^Q  factum  of  the  Will.  Upon  that  I  wish  to  reserve  my  opinion. 
My  impression  is  that,  however  such  statements  of  the  testator 
were  dealt  with  in  Sugden  v.  Lord  St.  Leonards,  the  true  ground 
upon  which  such  evidence  ought  to  be  received,  if  received  at 
all,  was  not  fully  discussed,  and  it  is  not  necessary  to  decide  it 
now.  Therefore  I  reserve  my  opinion  upon  it."  The  question 
therefore  cannot  be  considered  settled. 

It  is  settled  law,  however,  that  declarations  made  by  a  testator  The  execution 

(c)  1 1  App.  Cas.  469. 
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not  admissILlo  to  prove  the  execution  hj  him  of  a  Will 
con  formally  to  the  statute  (^/)  ;  it  -would  be  contravening?  the 
provisions  of  the  Wills  Act  to  prove  the  factum  of  a  Will  by 
hearsay,  and  the  exorcise  of  the  testamentary  power  being 
conditional  on  the  observance  of  the  formalities  proscribed  l)y 
the  statute,  a  man  cannot  by  his  own  mere  assertion  establish 
that  he  has  fulfilled  the  necessary  conditions.  Upon  the  same 
principle  it  has  been  decided  that  such  declarations  were  inad- 
missible to  prove  that  a  testatrix  had  executed  her  Will  in 
duplicate,  and  had  revoked  the  Will  by  destroying  one  of  the 
duplicates  {e). 

It  was  held  in  Keen  v.  Keen  (/),  that  declarations  of  a 
testator  showing  an  intention  to  adhere  to  a  Will  are  admissible 
in  evidence  to  rebut  the  presumption  of  its  revocation  arising 
from  its  not  being  forthcoming  after  his  death ;  and  that 
declarations  made  to  the  contrary  effect  are  also  admissible  to 
contradict  the  evidence  of  an  intention  to  adhere  to  a  non- 
forthcoming  Will.  In  this  case  Sir  James  Ilannen  said  :  "  Now 
I  think  there  can  be  no  doubt  that  while  on  the  one  hand 
evidence  of  statements  made  by  a  testator  subsequent  to  the 
execution  of  a  Will  that  he  intends  to  act  in  conformity  with 
the  disposition  contained  in  the  Will  is  clearly  admissible,  it 
necessarily  follows  that  other  statements  made  by  the  testator 
to  a  contrary  effect  must  also  be  admissible.  The  admissibility 
of  such  evidence  cannot  depend  on  the  form  of  words  in  which 
the  intention  is  expressed.  The  object  of  language  is  to  convey 
ideas,  and  in  the  conveyance  of  ideas  it  matters  not  what  parti- 
cular form  of  words  is  used.  Therefore  a  statement  by  a  testator 
that  he  has  altered  his  mind  as  to  the  disposition  of  his  property, 
and  that  he  has  therefore  destroyed  his  Will,  although  it  may 
not  be  evidence  of  the  fact  of  destruction  of  the  Will,  is  evi- 
dence of  intention  from  which  the  fact  of  destruction  may  be 
inferred,  there  being  other  circumstances  leading  to  the  same 
conclusion." 


[d)  Doe  V.  Palmer,  16  Q.  B.  747, 
759  ;  In  the  goods  of  Ripley,  1  Sw. 
&  Tr.  68;  Staines  y.  Stewart,  2 
Sw.  &  Tr.  320  ;  In  the  goods  of 
Hardy,  30  L.  J.  P.  M.  &  A.  at 
p.  143 ;  Sugden  v.  Lord  St.  Leonards, 


1  P.  D.  154,  227. 

(f)  Atkinson  v.  Morris,  [1897] 
P.  40. 

(/)  3  P.  &  D.  105,  107.  See 
also  Hale  v.  Tokdove,  2  Piob.  at 
p.  328. 
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SECTION  YI. 

Of  the  Prolate  of  Witls  of  Foreigners,  8fe.,  and  of  British  Subjects 
domicited  out  of  tlie  Jurisdiction  of  tJie  Court. 

If  a  testator  domiciled  abroad   dies    without  leaving  any  If  the 
personal  property  in  this  country,  or   since   the   coming  into  ieft^no%ro- 
operation  of  the  Land  Transfer  Act,  1897,  without  leaving  any  pe^ty  in 
real  or  personal  property  in  this  country,  generally  speaking,  his  his  Will  need 
Will  need  not  be  proved  in  any  Court  of  Probate  here  :  and,  |^°*  ^_°  proved 
therefore,  where  the  plaintiff,  as  administrator  of  I.  S.,  who  died 
at  Naples,  brought  his  bill  to  have  a  discovery  of  the  intestate's 
personal  effects,  the  defendant  pleaded  that  the  deceased  had  by 
his  Will  made  him,  the  defendant,  his  executor,  and  he  had 
proved  the  Will  according  to  the  law  of  the  country ;  and  he 
denied  that  the  deceased  had  left  any  estate  but  what  was  at 
Naples :  and  this  plea  was  held  good  [rf) .     But,  although  the 
maxim  " inobilia  sequuntur persona)n''^  had  no  application  to  pro- 
bate duty,  yet  estate  duty  is  now  payable  under  section  1  of  the 
Finance  Act,  1894,  if  under  the  law  in  force  before  the  passing 
of   the  Act,  legacy  or  succession  duty  is  payable   in  respect 
thereof   (sect.  2   (2))  (//).     The  liability  of   personal  estate  to 
legacy  duty  depends  wholly  upon  the  domicil  of  the  owner  at 
the  time  of  his  death,  and  the  local  situation  of  the  property  is  an 
immaterial  circumstance  (/).     Section  8  (3)  of  the  Finance  Act, 
1894,  renders  the  executor  of  the  deceased  personally  liable  for  the 
estate  duty.    If  a  testator  domiciled  here  makes  a  Will  disposing  estate  duty  on 
of  his  property  and  dies  leaving  foreign  moveable  property,  but  aWe  property 
without  leaving  any  property  in  this  country,  should  there  be  "^iil  be  ac- 
no  occasion  to  obtain  probate  here  (f) ,  the  estate  duty  will  be  Account : 
accepted  on  an  Account  (Form  C — 1). 

But  if  a  foreign  executor  should  find  it  necessary  to  institute  but  if  foreign 

a  suit  here,  to  recover  a  debt  due  to  his  testator,  he  must  prove  ^^.^^^^*^"^ 

the  Will  here  also,  or  a  personal  representative  must  be  con-  institute  a 

stituted  by  the  Probate  Division  here  to  administer  ad  litem  (/) .  ^^^gt  be'^con- 

So  an  executor  having  obtained  probate  in  Ireland  could  not  stituted  per- 

sonaJ  repre- 

{g)  Jauncey   v.    Scaley,    1   Yern.  (/)  ThomsoHr.A(h\-Qen,,13Qim. 

397;  post,  Pt.  I.  Bk.  y.  Cli.  ii.  §  i.  153. 

p.  338.  (/i,-)  Cf.  observations  of  Sir  James 

(h)  See  Hanson's  Death.  Duties,  Hannen  in  In  the  goods  of  Gunii,  9 

4tli  edit.   115.     As  to   the  maxini  P.  D.  at  p.  244 ;  a/ife,  p.  238,  n.  (A). 

"mohilia  sequuntur  iiersonam,"  see  {I)  Att.-Gen.  v.  CockereU,  1  Price, 

post,  p.  272,  n.  {»).  179,  by  Eichards,  B.  Mitf.  PL  177, 
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scntativo  by 
the  Probate 
Division : 


bring-  an  action  licre  as  executor,  even  to  recover  Irisli  assets, 
Avitliout  liaving  oLtainod  probate  in  England  also  {»i).  For  the 
Courts  hero  will  not  recognize  any  Will  of  personalty  except 
such  as  the  Court  of  Probate  of  this  country  has  by  the  probate 
adjudged  to  be  the  last  Will  {)i).  Therefore,  if  a  testator  die  in 
India,  and  his  personal  estate  be  wholly  there,  and  his  executor 
be  resident  there,  and  the  Will  be  proved  there,  yet  if  a  part  of 
the  assets  remain  in  the  hands  of  the  executor  unappropriated, 


4tli  edit. ;  TijUr  v.  IkU,  2  M.  &  Cr. 
89;  Att.-iitn.  y.  Bouiccns,  4  M.  & 
W.  193. 

{m)  Carter  v.  Crofts,  Godb.  33; 
Whyte  V.  Rose,  3  Q.  B.  508,  per 
Tindiil,  C.  J.  But  now  sealing  an 
Irisli  probate  or  a  Scotch,  con- 
firmation gives  tbem  a  like  force 
and  effect  as  if  a  Probate  had 
been  granted.  See  20  &  21  Vict. 
c.  79,  s.  do;  21  &  22  Vict.  c.  95, 
s.  29,  and  Eule  73,  P.  E.  1862 
(Non- Contentious) :  also  Diveniuj 
V.  Corcoran,  32  L.  J.  P.  &  M. 
26,  as  to  Irish  probates :  and 
21  &  22  Vict.  c.  56,  ss.  9,  12  and  14, 
as  to  Scotch  confirmations.  "Where 
confirmation  of  the  executor  of  a 
person  who  has  died  domiciled 
in  Scotland  has  been  sealed  with 
the  seal  of  the  Court  of  Probate, 
in  manner  j^rovided  by  sect.  12 
of  21  »&  22  Vict.  c.  56,  the  executor 
has  all  the  powers  of  an  ordinary- 
English  executor,  and  may  sell 
and  disjiose  of  leaseholds  in  Eng- 
land, although  they  are  specifically 
bequeathed,  and  although,  by  the 
law  of  Scotland,  an  executor  can- 
not deal  with  leasehold,  property 
in  that  country  :  Hood  y.  Bar- 
rington,  L.  E.  6  Eq.  218.  W.  E. 
died  possessed  of  property  of  small 
value  in  this  country,  and  entitled 
under  the  Will  of  his  uncle  to  large 
assets  in  Scotland  which  were  being 
duljr  administered  there.  The  exe- 
cutors of  W.  E.  proved  his  Will  in 
Scotland  only.  A  legatee  under 
W.  E.'s  Will  applied  for  a  grant 
of  administration  of  the  estate  of 


AV.  E.  in  this  couiitry,  which  aji- 
plicatiou  was  opposed  by  the  exe- 
cutors. It  was  hold  (1)  that  the 
Court  is  not  bound  to  make  such, 
a  grant,  but  that  its  power  is  dis- 
cretionary ;  and  (2)  that,  it  not 
having  been  shown  that  the  exe- 
cutors were  not  doing  their  duty, 
there  was  no  necessity  for  any 
grant  in  this  country  :  In  the  goods 
of  Ewing,  6  P.  D.  19  ;  see  also 
the  cases  there  cited.  Eurther 
provisions  as  to  reseating  confir- 
mations and  additional  confirma- 
tions or  eiks  are  contained  in 
39  &  40  Vict.  c.  70,  ss.  41—45. 
These  sections  meet  the  difficulties 
raised  in  such  cases  as  In  the 
goods  of  Rude,  L.  E.  2  P.  «fe  D. 
86.  The  object  of  sect.  12  of 
21  &  22  Vict.  c.  56  is  to  render 
unnecessary  a  second  ajjplication 
for  probate,  but  the  Scotch  con- 
firmation is  not  conclusive  evi- 
dence of  the  domicil,  if  that  ques- 
tion has  been  raised  in  the  English 
Court  :  Ilaicarden  y.  DunJop,  2 
Sw.  &  Tr.  340.  Where  the  proper 
duty  has  been  paid  in  Scotland, 
no  further  duty  is  payable  on 
reseating  :  Booth^s  Trusts,  1  Giff. 
46.  By  22  Vict.  c.  30,  s.  1,  pay- 
ments made  in  reliance  on  any 
instrument  sealed  under  21  &  22 
Vict.  c.  56  are  protected,  notwith- 
standing any  defect  affecting  the 
validity  of  the  confirmation. 

(h)  Price  y.  Deivhurst,  4  M.  & 
Cr.  80,  81  ;  Bond  v.  Graham,  1 
Hare,  484  ;  Lasseur  y.  TyrconneJ, 
10  Beav.  28. 
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and  come  to  be  administered  in  England,  and  a  legatee  in 
England  institute  a  suit  here  for  tlie  payment  of  his  legacy  out 
of  such  unappropriated  assets,  administration  to  the  testator  ought 
to  be  taken  out  in  this  country,  and  the  administrator  made 
a  party  to  the  suit  (o).  So  to  an  action  which  seeks  an  account 
of  the  assets  of  an  intestate,  who  died  in  India,  possessed  by  a 
personal  representative  there,  a  personal  representative  of  the 
intestate,  constituted  in  England,  is  a  necessary  party,  though  it 
does  not  appear  that  the  intestate,  at  the  time  of  his  death,  had 
any  assets  in  England  (p).  And  it  may  be  stated,  as  a  fully 
established  rule,  that  in  order  to  sue  in  any  Court  of  this  country, 
whether  of  law  or  equity,  in  respect  of  the  rights  or  property  of 
a  deceased  person,  the  plaintiff  must  appear  to  have  obtained 
probate  or  letters  of  administration  in  the  Court  of  Probate  of  this 
country,  except  in  the  case  of  Irish  probates  and  Scotch  con- 
firmations resealed,  and  of  probates  and  letters  of  administration 
granted  in  British  possessions  and  sealed  by  the  Probate  Court  in 
the  United  Kingdom  under  the  Colonial  Probates  Act,  1892  (q). 
Likewise,  if  a  Will  be  made  in  a  foreign  country,  and 
proved  there,  disposing  of  personal  property  in  this  country,  the 
executor  must  prove  the  Will  here  also  {>•).      And  generally 


established 
rule  that  to 
sue  iu  this 
country  pro- 
bate or  letters 
of  administra- 
tion must  be 
obtained  here, 
except  in  case 
of  Irish  pro- 
bates, Scotch 
confirmations, 
or  colonial 
grants  re- 
sealed : 
but  a  Will 
made  abroad 
of  property 
in  this 


(o)  Logan  v.  Fairlie,  2  Sim.  & 
Stu.  284 ;  1  Myln.  &  Cr.  59.  See 
also  Lowe  v.  Fairlie,  2  Madd.  101. 

{p)  Tyler  v.  Bell,  2  Myln.  &  Cr. 
89  ;  Bo7id  v.  Graham,  1  Hare,  482. 
See  post,  Pt.  V.  Bk.  ii.  Ch.  ii.  p.  1648. 

(q)  Whjte  V.  Bose,  3  Q.  B. 
507.  See  also  M'Mahon  v.  Baw- 
lings,  16  Sim.  429  ;  Enuhin  v. 
Wylie,  10  H.  of  L.  19,  per  Lord 
Cranworth;  and  see  the  Colonial 
Probates  Act,  1892,  iMst,  p.  274. 
It  appears  from  an  able  note  to 
the  American  edition  of  the  j^re- 
sent  Treatise  (which.  Mr,  Francis 
I.  Troubat  has  done  the  author 
the  honour  of  publishing  at  Phila- 
delphia), that  it  has  been  esta- 
blished as  a  rule,  by  repeated 
decisions  in  many  of  the  States, 
that  the  executor  or  administra- 
tor of  a  person  who  dies  domi- 
ciled in  Great  Britain,  or  any 
other  foreign  country,  cannot  main- 


tain an  action  in  the  United  States, 
by  virtue  of  letters  testamentary 
or  administration  granted  to  him 
in  the  country  where  the  de- 
ceased died  :  But  that  on  the 
gi'ound  of  them,  an  ancillary  pro- 
bate authority  or  administration 
will  be  granted  :  And  further,  that 
the  rule  just  mentioned  does  not 
apply,  except  where  the  party  sues 
in  right  of  the  deceased.  If  he  sues 
in  his  own  right,  although  that 
right  be  derived  under  a  foreign 
Will,  no  administration  need  be 
taken  out  in  the  United  States. 
See  also  Story's  Confl.  of  L.  Ch.  viii. 
ss.  513,  516,  517,  and  the  note  of 
Mr.  Asa  Fish,  to  the  5th  American 
edition  of  this  Work.  And  see 
accord.  Vanqueliii  v.  Boitard,  15 
C.  B.  N.  S.  341. 

(r)  Leey,  Moore, 'PaXm.  163;  Tour- 
ton  V.  Floiver,  3  P.  Wms.  369;  Van- 
thienen  v.  VantJiienen,  Fitzgib.  204. 
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country  must 
be  proved 
here. 


The  rights  of 
the  repre- 
sentative con- 
stituted here 
of  a  person 
domiciled 
here  extend 
to  personal 
property 
abroad : 


speaking,  the  Court  of  Probate  in  this  country  will  adopt  the 
decision  of  the  Court  of  ProLate  in  the  foreign  country  in  which 
the  testator  died  domiciled  (.s). 

Before  granting  probate  of  a  foreign  Will  of  personal  property 
the  CoTU't  should  be  satisfied  of  one  of  two  things,  viz.,  either 
that  the  Will  is  valid  by  the  law  of  the  country  where  the 
testator  was  domiciled,  or  that  a  Court  of  the  foreign  country 
has  acted  upon  it  and  given  it  efficiency  {t). 

All  moveable  {u)  personal  property  follows  the  person,  and 
the  rights  of  a  person  constituted  in  England  representative  of 
a  party  deceased,  domiciled  in  England,  are  not  limited  to  the 
personal  property  in  England,  but  extend  to  such  property, 
wherever  locally  situate  (^') . 


(s)  See  ;post,  p.  375.  See  Hay- 
mond  v.  De  WaiteviUe,  2  Cas.  temp. 
Lee,  358,  as  to  the  proper  authenti- 
cation of  a  copy  of  a  Will  proved 
and  deposited  in  a  Covut  of  a 
foreign  State.  E,.  domiciled  in 
Mexico  made  a  Will  according  to 
the  law  of  Mexico.  The  proper 
Court  there  decreed  probate  of  a 
Spanish  translation  and  not  of  the 
original.  It  was  held  that  the  grant 
in  this  country  must  be  made  upon 
the  production  of  an  English  trans- 
lation of  the  Sj^anish  copy  and  not 
of  a  certified  copy  of  the  original : 
1)1  the  goods  of  Jtide,  4  P.  D.  76. 
See  also  In  the  goods  of  CJarhe,  36 
L.  J.  P.  &  M.  72.  In  a  case  where 
the  Will  of  a  British  subject  domi- 
ciled abroad  at  the  time  of  his 
death  had  been  proved  in  the  French 
Courts  and  deposited  with  a  notary 
who  by  the  law  of  France  was  for- 
bidden to  allow  it  to  be  removed 
from  his  custody,  it  was  held  that 
probate  might  be  granted  of  a  copy 
of  the  original  Will  properly  proved, 
limited  to  such  time  as  might  elapse 
before  the  original  itself  should  be 
brought  in  :  In  the  goods  of  Lemme, 
[1892]  P.  89. 

{t)  In  the  goods  of  Desha  is,  34 
L.  J.  P.  &  M.  58. 

(m)  See  Frcke  v.  Lord   Ccrherjf, 


L.  E.  16  Eq.  4G1,  where  Lord  Sel- 
borno,  L.  C,  in  his  judgment,  says: 
"The  doctrine  depends  upon  a  prin- 
ciple which  is  expressed  in  the  Latin 
words  \jnoliilia  sequuntnr personam'] ; 
and  that  is  the  only  principle  of  the 
whole  of  our  law  as  to  domicil 
when  applicable  to  the  succession  of 
what  we  call  personal  estate.  It  is 
so,  not  by  any  special  law  of  Eng- 
land, but  by  the  deference  which, 
for  the  sake  of  international  comity, 
the  law  of  England  pays  to  the  law 
of  the  civilised  world  generally. 
Domicil  is  allowed  in  this  country 
to  have  the  same  influence  as  in 
other  coiintries  in  determining  the 
succession  of  moveable  estate  ;  but 
the  maxim  of  the  law  of  the  civilised 
world  is  mobilia  seqmintur  per- 
sonam, and  is  founded  on  the 
nature  of  things.  When  '  mobdia  ' 
are  in  places  other  than  that  of  the 
person  to  whom  they  belong,  their 
accidental  situs  is  disregarded,  and 
they  are  held  to  go  with  the  j^erson. 
But  land,  whether  held  for  a  chattel 
interest  or  held  for  a  freehold  in- 
terest, is  in  nature,  as  a  matter  of 
fact,  immoveable,  and  not  move- 
able. The  doctrine  is  inapplicable 
to  it."  See  also  In  the  goods  of 
TampJin,  [1894]  P.  45,  46. 
(,r)  Sprafty.  Harris, 4  Ha gg.  405. 
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It  must  not  be  understood,  liowover,  that  where  a  testator  dies  but  the  grant 
domiciled   iu   England,  leaving    assets   abroad,  the    grant   of  here^oes'iiot 
probate  here  can  extend  to  them,  so  as  to  give  the  executor  the  extend  to  it : 
legal  right   to   recover  them   abroad.      For   the   probate  was 
never   granted   except   for   goods   which   at    the  time   of  the 
death    were    within    the    jurisdiction    of    the    Ordinary  who 
made   the   grant  (//)  :    though   if   it   should   become   necessary 
that   the  Com-ts  of  the  foreign  country  where  the  assets  arc 
situate  should  grant  probate  or  administration  for  the  purpose 
of  giving  a  legal  right  to  recover  and  deal  with  them,  such 
Courts,  by  the  comity  of  nations,  would  probably  follow  the 
decision  of  the  Court  of  Probate  in  this  country,  as  being  the 
country  of  domicil  (s) . 

Again,  if  a  Will  be  made  here  and  proved  in  the  Court  of  nor  to  "Will 
Probate  here,  the  probate  will  not  extend  to  property  in  the  property  in 

colonies  ia)  ;    though,   if    the   testator   was   domiciled    in   this  ^^^  colonies, 
^  '^  '  °   '  &c. 


(y)  Att.-Oen.  v.  Dimond,  1  Cr.  & 
J.  356.  So  wliere  the  deceased  left 
a  Will  expressly  limited  to  her  pro- 
perty abroad,  which  was  proved  by 
her  executors  in  the  foreign  Court, 
but  she  died  intestate  as  to  her 
property  in  this  country,  it  was 
held  that  administration  of  her 
property  iu  this  country  might  be 
gi-anted  to  her  sole  next  of  kin.  In 
the  goods  of  Mann,  [1891]  P.  293. 

[z)  See  Story's  Confl.  of  L. 
Ch.  xiii.  ss.  512,  513,  518.  The 
Courts  of  the  country  where  the 
deceased  was  domiciled  will  ad- 
minister the  property  wherever 
situate ;  but  if,  in  the  course  of  the 
administration,  it  becomes  neces- 
sary to  take  legal  proceedings  to 
reduce  the  estate  into  possession, 
the  representative  constituted  by 
the  Court  of  the  domicil  will  have 
to  clothe  himself  with  a  title  from 
the  Court  where  the  property  is 
locally  situate :  by  the  comity  of 
nations,  however,  the  foreign  Coui-t 
will,  as  a  matter  of  course,  grant 
probate  ancillary  to  that   granted 

W.E. — VOL.  I. 


by  the  Courts  of  the  domicil.  In 
all  matters,  except  that  of  pi'o- 
cedure,  the  foreign  Courts  have  no 
jurisdiction,  unless  the  representa- 
tives themselves  accept  the  jui'is- 
diction  of  such  foreign  Coui-t,  to 
determine  questions  of  construction 
or  administration,  and  then  the 
foreign  Court  will  apply  the  ho: 
domicilii:  Enoliin  v.  Wylif,  10  H. 
L.  Cas.  p.  1 ;  In  the  goods  of  Cosna- 
hari,  L.  E.  1  P.  &  D.  183;  /n  the 
goods  of  Hill,  L.  E.  2  P.  &  D.  89 ; 
In  the  goods  of  Weaver,  36  L.  J. 
P.  &  M.  41. 

(o)  Burn  v.  Cole,  Ambl.  416 ; 
Atkins  V.  Smith,  2  Atk.  63.  So  a 
defendant  who  had  been  arrested 
in  Ireland,  by  writ  of  ne  exeat 
regno  issued  out  of  Chancery  there 
for  a  debt  due  to  an  intestate,  was 
discharged,  on  the  ground  that  the 
plaintiff  had  not  obtained  adminis- 
tration in  that  country  :  Sivift  v. 
Sivift,  1  Ball  &  Beat.  326.  See 
stat.  23  Vict.  c.  5,  s.  1,  by  which 
probate  here  is  to  extend  to  India 
Government  notes,  &c. 
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The  Colonial 
Prohiites  Act, 
1892. 


An  executor 
may  sue  here 
in  respect  of 
foreign  assets 
Avithout  a 
foreign  pro- 
bate. 


Rule  as  to 
grant  of  pro- 
Late  where 
testator  has 
made  two 
Wills — one 
relating  to 
foreign  assets, 


country,  the  Judge  of  rroLato  iu  tlio  Plantalious  is  bound  by 
the  probate  hero,  and  ought  to  grant  it  to  the  same  person  {b) . 

The  Colonial  Probates  Act,  1892  (55  &  56  Yiot.  c.  G),  pro- 
vides for  the  recognition  in  the  United  Kingdom  under  Order 
in  Council  {c)  of  probates  and  letters  of  administration  granted 
in  British  possessions,  which  when  sealed  with  the  seal  of 
the  Court  of  Probate  in  the  United  Kingdom  shall  be  of  the 
like  force  and  effect,  and  have  the  same  operation  in  the  United 
Kingdom  as  if  granted  by  that  Com*t ;  and  sect.  3  extends  the 
application  of  the  Act  to  probate  or  letters  of  administration 
granted  by  British  Courts  in  foreign  countries  [d). 

But  though  the  executor  of  a  man  who  has  died  domiciled 
in  England  be  not  able  to  sue  in  a  foreign  Court  by  virtue  of 
an  English  probate  (any  more  than  he  can  sue  in  an  English 
Court  by  virtue  of  a  foreign  probate),  yet  for  the  purpose  of 
suing  in  an  English  Court,  a  probate  obtained  in  the  proper 
Court  here  extends  to  all  the  personal  property  of  the 
deceased  wherever  situate  at  the  time  of  his  death,  whether 
in  Great  Britain  or  the  Colonies,  or  in  any  country  abroad  (f). 
So  an  executor  having  clothed  himself  with  an  English 
probate,  might,  without  having  obtained  probate  in  Ireland 
also,  sue  in  the  Courts  here  to  recover  a  debt  which  was  bona 
notahilia  in  Ireland  (_/'). 

If  a  testator  has  made  two  independent  Wills,  one  disposing 
of  his  property  in  this  country  and  the  other  disposing  of  his 
property  abroad,  the  former  alone  should  be  admitted  to 
probate  here  {g) .  If,  however,  the  two  Wills  are  not  inde- 
pendent the  case  is  diflPerent,  as  where  an  English  Will  ratifies 


{h)  By  Lord  Mansfield,  Ambl. 
416. 

(c)  Orders  in  Council  have  from 
time  to  time  been  made  by  ■which 
the  Act  is  directed  to  aj^ply  to  many 
of  the  British  possessions. 

{d)  A  colonial  grant,  though 
limited,  may  be  reseated  in  the 
United  Kingdom,  provided  that  the 
pi'oper  conditions  prescribed  by  this 
Act  have  been  complied  with :  In 
the  goods  of  Smith  the  younger,  [1904J 
P.  114. 

(')  Whyte  V.  Rose,  3  Q.  B.  493, 
507. 


(/)  Whyte  V.  Rose,  ih.  493.  It 
•would,  however,  be  a  good  defence 
to  such  an  action  that  the  debt  had 
been  paid  to  a  personal  representa- 
tive of  the  deceased  dulj^  constituted 
in  Ireland  :  Ih.  510. 

[g)  III  the  goods  of  Coode,  1  P.  & 
D.  449 ;  In  the  goods  of  Astor,  1 
P.  D.  150;  In  the  goods  of  Murray, 
[1896]  P.  65,  where  the  earlier 
cases  are  referred  to,  and  in  which 
the  learned  judge  (Gorell  Barnes, 
J.)  expressed  the  opinion  that  the 
Pinance  Act,  1894,  did  not  affect 
the  question  what  documents  ought 
to  be  admitted  to  probate. 
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and  confirms  a  foreign  "Will,  it  is  right  tliat  tlio  latter  should  the  other  of 
be  incorporated  in  the  probate  (A).     According  to  the  practice  assets. 
where  the  foreign  Will  is  not  included  in  the  probate,  a  copy 
must  be  filed  in  the  registry  together  with  an  affidavit  verifying 
it,   and   a  note   must   be   appended  to  the  probate  tliat  such 
affidavit  has  been  filed  (?). 

It   is   now   a   clearly  established  rule  that  the  law  of  the  The  law  of 
country,  in   which   the   deceased  was   domiciled   at   the   time  donndl^^  ^ 
of  the   death,  not   only  decides  the  course  of  distribution  or  regulates  the 
succession   as   to   movable   personalty,  but   also  regulates  the  the  validity 
decision  as  to  what  constitutes  the  last  Will,  without  regard      ^'^°  ^^^^ 

'       .  o  as  regards 

to  the  place  either  of  bu^th  or  death,  or  the  situation  of  the  movable 
property  at  that  time  (/r),  peisona  y . 

Accordingly,   if    the   deceased  was   a    foreigner,   domiciled  "^ith  respect 
abroad,  and  his  Will  be  brought  into  the  Court  of  Probate  of  the  Will 
here  for  the  purpose  of  being  admitted  to  probate,  the  Court,  domidiecf'^^^ 
in  deciding  whether  the  instrument   be  a  valid  Will  or  not,  abroad,  the 
will  be  guided  not  by  our  own  law,  but  by  the  law  of  the  \,q  o-i,ided  by 
country   where  the   deceased   was   domiciled  (/).      Thus  in   a  the  law  of 

tilG  dIsCG  Oi 

case,  where  the  testatrix  was  a  married  woman,  a  native  of  domicil: 
Spain,  domiciled  there,  and   it  appeared  upon  affidavits,  that 
by  the  law  of  Spain  she  had  power  to  bequeath,  as  a  feme  sole, 
the  property  which  she  brought  her  husband  on  her  marriage, 

(//)  In  ihe  goods  of  Lord  Hoivden,  claimed,  the  fund,  it  was  lield  that 

43  L.  J.  P.  &.  M.  26.  as  the  right  claimed  was  not  in  the 

(j)  In  the  goods  of  Murray,   uhi  nature  of  a  succession  the  maxim 

supra.  "  mohilia  seriuuntur  personam"  did 

{k)  Craigie   v.    Leivin,    3    Curt.  not  apply,  and  that  the  Crown,  by 

435  ;    Be  Zichy  Ferraris   v.   Lord  the  law  of  England,  was  entitled  to 

Hertford,  3  Curt.  468,  486 ;  Brevier  the    fund    as    hona    vacantia :    Re 

V.   Freeman,    10   Moo.  P.  C.  306;  Barnetfs  Trusts,  [1902]  1  Ch.  847. 

Enohin  v.    WyJie,   10  H.   of  L.  1 ;  Chattel  interests  in  land  situate  in 

Crispin  v.  DogUoni,   3  Sw.  &   Tr.  this    country,    although    personal 

96,  99 ;   Whicker  v.  Hume,  7  H.  of  property  for  the  purpose  of  succes- 

L.   124;  Miller  v.  James,  L.  E.  3  sion,  are  governed,  not  by  the  law 

P.   &  D.  4.     See,   however,   as  to  of  domicil,  but  by  the  lex  loci  rei 

Wills    made   by    British    subjects  sitce  :  Freke  v.  Lord  Carhery,  L.  E. 

dying  after  August  6,  1861,  stat.  24  16  Eq.  465;  Duncan  v.  Laivson,  41 

&  25  Vict.  c.  114,  s.  3,  post,  p.  281,  C.  D.  394  ;  Pepin  v.  Bruyere,  [1902] 

and  see  stat.  24  &  25  Vict.  c.  121.  1  Ch.  24. 

Where,  however,  an  Austrian  bas-  {I)  Curling  v.   Thornton,  2  Add. 

tard  who  was   entitled  to   a  fund  21.     The  French  lawyers,  it  woixld 

in   Court  in  this  country  died  in  seem,  acknowledge  the  same  prin- 

Vienna  intestate  and  without  heirs,  ciple.      See   Collectanea    Juridica, 

the  Austrian  Government  haying  vol.  1,  pp.  331,  333;  2  Add.  22. 

t2 
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Will  by 
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ject domiciled 
abroad  valid 
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law  but  in- 
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meaning  of 
the  term 
^^  the  law  of 
the  country 
of  domiru  :  " 


probate  was  granted  of  the  Will,  made  according  to  the  law  of 
that  country  [m). 

And  it  was  established  by  the  determination  of  the  Delegates 
in  SftDtlci/  V.  Berncs  {n),  that  the  same  rule,  viz.,  that  the  question 
of  the  validity  of  a  Will  of  a  testator  domiciled  abroad  ouglit  to 
be  determined  in  oiu'  Courts  of  Probate  according  to  the  law  of 
the  country  where  the  testator  died  domiciled,  extends  to  the 
case  of  a  British  subject  domiciled  in  a  foreign  state,  notwith- 
standing the  Will  disposes  of  property  in  England.  In  that 
case  the  Delegates,  reversing  a  sentence  of  the  Prerogative 
Court,  refused  probate  to  two  codicils,  disposing  solely  of  money 
in  the  British  funds  and  made  by  a  British  born  subject, 
domiciled  in  the  Portuguese  dominions,  on  the  ground  that  the 
instruments  were  not  executed  according  to  the  law  of 
Portugal  (o). 

And  it  would  seem  that  if  a  British  subject,  domiciled  in  a 
foreign  country,  by  his  Will  appoints  an  executor,  but  makes  a 
disposition  of  his  property,  which,  though  valid  by  the  law  of 
England,  is  invalid  by  the  laws  of  that  foreign  country,  the 
Com-t  of  Chancery  is  at  liberty,  noticithdtntding  probate  may  have 
been  granted  to  the  executor  in  this  country,  to  hold  that  the  Will 
has  no  operation  beyond  the  appointing  of  the  executor  (7;)  ; 
and,  consequently,  that  subject  to  any  duties  and  debts  he  is  a 
trustee  for  the  next  of  kin,  and  must  distribute  the  property 
exactly  as  if  the  deceased  had  died  intestate. 

When  it  is  said  that  the  law  of  the  country  of  domicil  must 
regulate  the  succession,  it  is  not  always  meant  to  speak  of  the 
general  law,  but,  in  some  instances,  of  the  particular  law  which 
the  country  of  domicil  applies  to  the  case  of  foreigners  dying 
domiciled  there,  and  which  would  not  be  applied  to  a  natural 


(»i)  In  the  goods  of  Maraver,  1 
Hagg.  498. 

(»)  3  Hagg.  374. 

(0)  But  ttis  rule  has  been  modi- 
fied by  statute  as  to  British,  subjects 
dying  after  the  6th  August,  1861. 
See  24  &  25  Vict.  c.  114,  post, 
p.  281. 

[p)  Tltornton  v.  Cm-ling,  8  Sim. 
310.  See  also  Camphdl  v.  Beaufoy, 
Johns.  320.  Pepin  v.  Brunere, 
[1902]  1  Ch.  24.  On  the  same 
principle  it  would  seem  that  a  Will 


of  a  British  subject  which  must  be 
held  by  an  English  Court  to  be 
duly  executed  by  reason  of  24  &  25 
Yict.  c.  114:  {post,  p.  281),  though  not 
in  the  foitn  required  by  the  law  of 
the  place  of  the  testator's  domicil, 
may  stiU  be  invalid,  either  because 
the  testator  is  according  to  the  law 
of  his  domicil  incapable  of  making 
a  Will,  or  because  the  Will  is  mate- 
rially invalid  or  inoperative  as  con- 
taining provisions  contravening  the 
law  of  the  testator's  domicil :  Dicey 
on  the  Law  of  Domicil,  p.  306. 
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born  subject  of  that  country.     Thus  in  Collier  v.  Ricaz  (y),  the 
testator,  an  English  born  subject,  died  domiciled  in  Belgium, 
leaving  a  Will  not  executed  according  to  the  forms  required  by 
the  Belgian  law:    By  that  law,  the  succession  in  such  a  case 
is  not  to  bo  governed  by  the  law  of  the  country  applicable  to  its 
natural  born  subjects,  but  by  the  law  of   the  testator's  own 
country :  And  it  was  held  that  the  Will,  being  valid  according 
to  the  law  of  England,  ought  to  be  admitted  to  probate  (r).     So 
in  Jlfdfdss  V.  Jlrilfass  (-v),  it  appeared  that  by  the  law  of  Turkey  no 
subject  of  that  country  can  make  a  Will :  By  treaty  between 
Great  Britain  and  the  Ottoman  empii'e  an  English  domiciled 
subject  may  make  a  Will  {t)  :    The  deceased,  John  Maltass,  was 
born  at  Smyrna  of  English  parents,  his  father  having  been  long 
settled  as  a  merchant  there  :  The  deceased  was  himself  a  member 
of  a  commercial  firm  at  Smyrna  and  died  there,  having  been 
constantly  resident  there,  except  that  he  passed  his  boyhood  in 
England  for  the  purposes  of  education :  And  it  was  held  by 
Dr.  Lushington  (sitting  for  Sir  H.  Jenner  Fust)  that  a  Will 
made  by  the  deceased  in  1834,  and  which  was  good  according 
to  the  law  of  England  as  it  then  stood,  was  entitled  to  probate : 
For  if  the  testator  was  to  be  regarded  as  domiciled,  in  the  legal 
sense,  in  Tm"key,  and  if  the  law  of  domicil  did  prevail,  the  law 
of  Turkey,  in  conformity  with  the  Treaty,  says,  that  in  such 
case  the  succession  to  the  personal  estate  shall  be  governed  by 
the  British  law  ;  if  he  was  not  domiciled  in  Turkey,  but  in 
England,  then  the  law  of  England  prevailed,  propria  vigore.  — 
But  in  either  point  of  view,  the  Will,  in  order  to  be  valid,  must 
have  been  made  according  to  the  testamentary  law  of  England  : 
And   accordingly,  Sir   H.    Jenner   Fust   refused   to  admit  to 
probate  a  Will  of  the  same  party  deceased,  which  had  been 
made  after  the  year  1837,  and  had  not  conformed  to  the  Wills 
Act  (^/). 

[q)  2  Curt.  855.  domicil  arising   frora  society  and 

(r)  See  the  observations  made  on  not  fi'om  connection  witli  a  locality. 

this  case  by  Lord  Wensleydale  in  Therefore  where    the    testator,    a 

Bremer  v.  Frennan,  10  Moo.  P.  C.  member  of  the  Chaldean  Catholic 

374.      See  also  the  observations  of  community  having  a  Turkish  domi- 

Sir  J.  Hannen  in  Bloxam  v.  Favre,  cil  of  origin,  fixed  his  permanent 

8  P.  D.  103.  residence   in  Cairo,  where  he  ac- 

(s)  1  Eobert.  67.  quired  the   status   of    a  protected 

(t)  See  3  Curt.  231.  British   subject,    it  was  held  that 

(h)  Maltass  v.  Maltass,   3   Curt.  as  Cairo  was  not  a  British  posses- 

231.     There  is  no   such  thing  as  sion  governed  by  English  law,  the 
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Agvaiu,  if  the  testator  was  a  British  subject,  and  at  tlio  time 
of  his  death  domiciled  in  some  other  part  of  the  British 
dominions,  out  of  England,  the  Court  upon  application  for 
probate,  has  felt  itself  bound,  where  the  death  occurred  before 
August  Gth,  1861,  to  defer  to  the  law  of  the  place  where  the 
deceased  was  domiciled  (.r) , 

Upon  this  ground  it  was  the  practice,  upon  production  of  an 
exemplified  copy  of  the  probate  granted  by  the  proper  Court  in 
the  country  where  the  deceased  died  domiciled,  for  the  Preroga- 
tive Court  here  to  follow  the  grant  upon  the  application  of  the 
executor,  in  decreeing  its  own  probate.  And  the  practice  of 
the  Probate  Division  is  similar  (y).  The  grant  will  not  neces- 
sarily be  a  grant  of  probate :  if  the  person  to  whom  the  foreign 
Court  has  made  the  grant  is  a  person  not  entitled  to  the  grant 
as  executor  according  to  the  law  of  England,  the  grant  will  be 
of  administration  with  the  Will  annexed  (2).  The  Court  has 
power  to  make  such  a  grant  of  letters  of  administration  under 
the  73rd  section  of  20  &  21  Vict.  c.  77. 

The  extent  to  which  the  Com't  of  Probate  ought  to  follow  a 
foreign  grant  of  probate  was  very  fully  considered  by  Lord 
Penzance  in  the  case  of  In  the  goods  of  Earl  (a).  In  his  judg- 
ment in  that  case — in  which  the  testator  died  domiciled  in  New 
South  "Wales  and  probate  to  the  widow  as  executrix  according 
to  the  tenor  was  granted  by  the  Supreme  Coiu't  of  that  Colony 
— the  learned  judge  said :  "In  this  case  I  took  time  to  consider 
the  question  to  what  extent  the  Court  ought  to  follow  a  foreign 
grant  of  probate,  the  grant  having  been  made  to  the  applicant 
by  the  Court  of  the  coimtry  of  domicil  as  executrix  according  to 
the  tenor.  It  is  admitted  that  the  terms  of  the  Will  were  not 
such  as  to  constitute  the  aj)plicant  executrix  according  to  the 
tenor  in  this  country,  but  the  Court  is  asked  to  follow  the 
foreign  grant  in  that  respect.  I  have  looked  into  the  cases  in 
which  questions  of  this  sort  have  arisen,  and  I  find  that  for  a 
long  time  considerable  difficulty  was  felt  as  to  the  extent  to 
which  foreign  grants  should  be  followed,"  and  after  discussing 


testator's  permanent  abode  therein 
vinder  Britisli  protection  did  not 
attach,  to  hiui  an  English  or  Anglo - 
Egj^tian  domicil  :  Abdul  Messih 
V.  Farra,  13  A.  0.  431,  approving 
JRe  Tootal's  Trusts,  23  C.  D.  532. 
(x)  See  Stat.  24  &  2o  Yict.  c.  114, 


s.  2,  post,  p.  281. 

(y)  Ante,  p.  272,  n.  (s). 

(2)  In  the  goods  of  Briesemann, 
[1894]  P.  260  ;  In  the  goods  of  Voti 
Linden,  [1896]  P.  148. 

(o)  L.  E.  1  P.  &  D.  450. 
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the  several  cases  on  the  point  {b)  the  learned  judge  said  :  "  The 
result  of  the  cases  is  that  in  the  Prerogative  Court  the  tendency 
was  to  follow  the  foreign  grant  where  it  could  he  done,  but 
there  was  a  reluctance  to  lay  down  any  absolute  rule  in  the 
matter,  whilst  the  decisions  in  the  Court  of  Probate  (as  In  the 
goods   of  H.E.n.    the   Duchess   of  Orleans)  {c)    have   militated 

against  the  rule  of  following  the  foreign  grant There 

was  no  power  in  the  old  Ecclesiastical  Courts  to  make  a  grant, 
except  in  the  direction  indicated  by  the  practice  of  those  Courts. 
This  Court,  however,  is  armed  with  a  special  power  by  the  73rd  The  grant 
section  of  20  &  21  Yict,  c.  77  {d).     I  think  the  Court  ought  to  made  under 
act  upon  that  section,  and  to  make  a  grant  in  all  such  cases  as  ^^ J^  ^^  y^*^** 
the  present  to  the  person  who  has  been  clothed  by  the  Com-t  of 
the  country  of  clomicil  with  the  power  and  duty  of  administer- 
ing the  estate,  no  matter  who  he  is  or  on  what  ground  he  has 
been  clothed  with  that  power. 

"  The  grant  under  the  73rd  section  will  describe  him  as  a 
person  having  that  power,  and  thus  the  difficulty  will  be  avoided 
of  declaring  that  a  person  is  executor  who,  according  to  the 
practice  of  the  Court,  is  not  executor,  and  of  continuing  a  chain 
of  executorship  by  persons  who  are  executors  according  to  the 
law  of  a  foreign  country,  but  not  according  to  the  law  of  this 
country.  It  is  one  thing  to  make  a  grant  of  administration  and 
another  to  make  a  grant  of  probate  to  a  person  as  executor, 
which  involves  many  peculiar  consequences.  I  shall  make  the 
grant  of  administration  with  the  Will  annexed  to  the  applicant 
under  the  73rd  section,  as  the  person  entitled  under  the  grant 
of  the  Court  of  the  country  of  the  deceased's  domicil  to  ad- 
minister the  estate  "  {e). 

The  Probate  Division,  however,  is  not  merely  mechanically  The  Court, 
guided  by  the  foreign  grant,  but  exercises  its  own  judgment  and  gxercLTs  a 
discretion  (/)  ;  thus  in  the  case  of  In  the  goods  of  Weaver  {g),  discretion  in 

(i)  Larpent  v.  Sindry,   1   Hagg.  In  the  goods  of  Cosnahan,  L.  B-.  1 

at  p.  383 ;  In  the  goods  of  Bead,  ib.  P.  &  D.  183  ;  In  the  goods  of  HiU, 

at    p.   476  ;    In   the   goods    of   the  L.  E.  2  P.  &  D.  89 ;  la  the  goods  of 

Countess  da  Cunha,  ib.  237  ;  In  the  Smith,  16  W.  E.  1130 ;  In  the  goods 

goods  of  the  Duchess  of  Orleans,  1  of  Dost  Ahj  Khan,  6  P.  D.  6 ;  In  the 

Sw.  &  Tr.  253 ;    Enohin  v.  Wylie,  goods  of  Brieseman,  [1894]  P.  260  ; 

10  H.  of  L.  C.  115.  -S.  a,  W.  N.  [1895]  p.  32  ;  In  the 

(c)  1  Sw.  &  Tr.  253.  goods  of  Meatijard,  [1903]  P.  125. 

{d)  See  2^ost,  p.  356,  where  this  (/)  In    the  goods  of   Cosnahan, 

section  is  set  out.  L.  E.  1  P.  &  D.  183. 

(e)  See  further  on  this  question,  (.7)  36  L.  J.  P.  &M  41. 
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followiiij,'  tlio  foreign  grant  having  been  made  to  nominees  of  tlie  testator's 
"•laiit!''°°  widow,  tlie  person  entitled  to  the  grant,  upon  the  widow's 
express  consent,  Lord  Penzance  declined  to  grant  administra- 
tion to  one  of  the  said  nominees,  without  the  consent  of  the 
widow,  the  learned  judge  saying  :  *'  It  is  said  the  Coui-t  ought 
to  dispense  with  such  consent,  because  it  is  bound  to  follow  the 
American  grant.  When  the  Coui't  of  a  foreign  country  in 
which  a  person  dies  domiciled  grants  administration  to  one  who 
by  the  law  of  that  country  is  entitled  to  the  grant,  this  Court,  in 
making  a  grant  with  reference  to  property  situate  here,  follows 
the  foreign  grant.  But  this  case  does  not  fall  within  that  rule, 
for  here  the  grant  was  made,  not  to  persons  entitled  to  it,  but  to 
persons  nominated  by  the  widow ;  and  if  the  foreign  law  is  to 
be  followed,  this  Court  should  require,  as  was  the  case  in  the 
American  Court,  the  widow's  consent  before  the  grant  is  made." 
The  authority  of  the  widow  having  been  subsequently  produced, 
the  grant  was  made  to  the  nominee  as  attorney  for  the  widow. 

In  Laneuville  v.  Anderson  {//),  it  was  held  that  where  in  the 
case  of  a  domiciled  Frenchman,  the  French  Court  had  decreed 
that  the  time  limited  by  the  French  law  for  the  execution  of  the 
executorship  thereby  created  had  passed,  and  that  the  executor 
had  no  more  right  to  intermeddle  in  the  estate  of  the  testator, 
and  that  the  parties  beneficially  interested  were  the  only  persons 
who  had  a  right  to  interfere,  the  Court  held  itself  bound  by 
such  decree,  and  refused  to  grant  probate  (with  respect  to  per- 
sonalty in  England)  to  such  an  executor.     So,  in   Crispin  v. 
Dogiioni  (i),  Sir  C.   Cresswell  held,  that  the  judgment  of  the 
Court  of  Domicil  of  the  deceased  is  binding  on  the  Court  of  a 
foreign  country,  in  all  questions  as  to  the  succession  and  title  to 
personal  property,  whether  under  testacy  or  intestacy,  where  the 
same  questions  between  the  same  parties  are  in  issue  in  the 
foreign   Court   which    have    been    decided    by   the   Court   of 
Domicil. 
Duty  of  Court      Wlien  the  deceased  has  left  a  Will,  valid  by  the  law  of  his 
inc^^pTO^ertv^"  domicil,    and  probate,   either   original  or   ancillary,  has   been 
where  de-        obtained  here,  the  duty  of  the  Court  in  administering  the  pro- 
Will  valid        perty,  supposing  a  suit  to  be  instituted  for  its  administration, 
by  law  of        jg  ^q  ascertain  who  by  the  law  of  domicil  are  entitled  under  the 

domicil  and  .  . 

probate  has      Will,  and  that  being   ascertained  to  distribute   the   property 
in  En°"-ia^nd^     accordingly.     The  duty  of  administration  has  to  be  discharged 

{h)  2  Sw.  &  Tr.  24.  (?)  3  Sw.  &  Tr.  96. 
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by  the  Courts  of  this  country,  though  in  the  performance  of 
that  duty  they  will  he  guided  by  the  law  of  the  domicil ;  and 
where  there  are  no  proceedings  pending  in  the  foreign  Court 
under  which  the  interests  of  the  plaintiff  can  be  equally  pro- 
tected the  jTirisdiction  is  not  discretionary,  but  is  a  matter  of 
course  (/.•).  The  dictum  of  Lord  Westbury  in  E)ioJii)i  v.  Wi/Vte  (/), 
that  "  the  Court  of  the  domicil  is  the  fonon  coiiciir.'iKS  to  which 
the  legatees  under  the  Will  of  a  testator,  or  the  parties  entitled 
to  the  distribution  of  the  assets  of  an  intestate,  are  required  to 
resort,"  was  dissented  from  by  the  majority  of  the  Lords  who 
decided  that  case,  and  has  been  expressly  disapproved  of  in 
Eicing  v.  Orr-Eicing  (m) ,  and  cannot  be  considered  law. 

The  rule  above  laid  down  {)i)  applies  to  the  case  of  a  person  Will  of  a 
not  a  native  of  this  countrj^  but  domiciled  here  at  the  time  of  native  but^ 
his  death :  in  this  case,  the  law  of  England  is  to  regulate  the  domiciled 

liGrG 

decision  as  to  the  validity  of  a  Will  of  movable  personal  estate, 
or  what  are  the  rights  under  it  (o). 

The  rules  of  law  for  ascertaining  the  domicil  are  considered  Rules  for 
in  a  subsequent  part  of  this  Work,  conjointly  with  the  rules  of  domicil"   ° 
law  as  to  the  distribution  of  the  effects  of  deceased  persons  who 
have  died  domiciled  in  a  foreign  country  (p). 

The  above  rules  as  to  the  validity  of  Wills  in  point  of  form 
were  rendered  to  a  great  extent  inapplicable  to  Wills  made  by 
British  subjects  dying  after  6th  August,  1861,  by  the  statute 
24  &  25  Vict.  c.  114,  known  as  Lord  Kingsdown's  Act. 

By  the  first  section  of  that  Act,  "  every  Will  and  other  testa-  As  to  Wills 
mentary  instrument  {q)  made  out  of  the  United  Kingdom  by  a  British ^ub- 
Brif/sh  subject  (whatever  may  be  the  domicile  of  such  person  at  i*^'^*^  dying- 
the  time  of  making  the  same,  or  at  the  time  of  his  or  her  death)  isoi.     °     ' 

{k)  Enoliin  v.  Wylic,  10  H.  of  L.,  Ch.  ii.  §  i.  p.  843,    as  to  the  con- 

atp.  19,byLord.  Cranworth;  i?M;?'H^  struction  of  the  Will  of  a  testator 

v.  Orr-Eiuing,  9  App.  Cas.  34  ;  >S.  C,  domiciled  abroad. 

10  App.    Cas.  453;  Ahd-ul-Messih  {p)  Post,  Pt.  ill.  Bk.  iv.  Ch.  i. 

v.  Farra,  13  App.  Cas.,  at  pp.  437,  §  V.    p.   1261.      As  to  raising  the 

438.  question  of  domicil,  see  Duprez  y. 

(0  10  H.  of  L.,  at  p.  13.  T'frff,  L.  E.  1  P.  &  D.  583. 

,    ,    ^    .           .^       r.    .       rv  .  il)  ^^  determining  the  question 

V-    ^  \  '^'         ^^        what  papers  are  testamentary  under 

Cas.  34  ;  10  App.  Cas.  453.  , t  „  ■  ■  *  j.v  •      .   -    j.      .^ 

'  ^  ^  the  provisions  oi  this  statute,  the 

(")  --i^'^^''  P-  -"5.  Court  will  have  regard  to  the  law 

(o)  Price    V.    Dewhurst,     8   Sim.  of  one  country  only,  and  will  not 

279 ;    S.  C,  4  Mylne  &  Cr.  76,  82  ;  mix  up  the  legal  precepts  of  differ- 

Yates  V.    Thompson,   3   CI.    &  Fin.  ent  countries.  Peche/l  v.  Hilderley, 

544.       See  post,   Pt.  in.   Bk.   iii.  L.  E.  1  P.  &  D.  673. 
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Stat.  24  k  25 
Vict.  0.  114. 
"Wills  made 
by  Riitish 
subjects  out 
of  the  king- 
dom to  bo 
admitted  if 
made  accord- 
ing to  the 
law  of  the 
place  where 
made,  or 
where  testator 
was  domiciled 
or  had  his 
doniicil  of 
origin, 
S.  2.     WiUs 
made  by- 
British  sub- 
jects in  this 
kingdom  to 
be  admitted 
if  made 
according  to 
local  law. 
S.  3.    Change 
of  domicil 
not  to  in- 
validate Will 
or  alter  the 
construction. 


sliall,  as  regards  personal  estate,  te  held  to  Lo  well  executed  for 
tlie  purpose  of  being  admitted  in  Etnjland  and  Ireland  to  pro- 
bate, and  in  Scotland  to  confirmation,  if  the  same  be  made 
according  to  the  forms  required  eitlior  by  the  law  of  the  place 
where  the  same  was  made,  or  by  the  law  of  the  place  where 
such  person  was  domiciled  when  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of  her  Majesty's  dominions  where 
he  had  his  domicile  of  origin  "  (r). 

Sect.  2. — "  Every  Will  and  otlier  testamentary  instrument 
made  within  the  United  Kingdom  by  any  Brifi.s/i  subject  (wliat- 
ever  may  be  the  domicile  of  such  person  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death)  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed,  and  shall  be  ad- 
mitted in  Enrjlaud  and  Ireland  to  probate,  and  in  Scotland  to 
confirmation,  if  the  same  be  executed  according  to  the  forms 
required  by  the  laws  for  the  time  being  in  force  in  that  part  of 
the  United  Kingdom  where  the  same  is  made  "  (s). 

Sect.  3. — "  No  Will  or  other  testamentary  instrument  shall 
be  held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the 
construction  thereof  be  altered,  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same  "  (/). 

In  In  the  Estate  of  Groos  (n),  it  was  held  that  this  section  is 
not  limited  in  its  operation  to  the  Wills  of  British  subjects,  but 
extends  to  the  Will  of  a  foreig-n   testatrix  made  before  her 


(r)  As  to  the  application  of  this 
section  to  a  Will  executed  in 
France  by  a  naturalised  English- 
man, see  In  the  goods  of  Lacroix, 
2  P.  D.  94.  A  Will,  however,  of 
a  foreigner  executed  abroad  accord- 
ing to  the  formalities  required  by 
the  Engliish  law  is  invalid,  not- 
withstanding the  provisions  of  this 
statute,  and  of  the  Naturalisation 
Act,  1870,  that  jDroperty  may  be 
disposed  of  by  an  alien  in  the 
same  manner  in  all  respects  as  by 
a  natural-born  British  subject :  In 
the  goods  of  Von  Bitseck,  6  P.  D. 
211 ;  Bloxam  v.  Favre,  8  P.  D.  101 ; 
9  P.  D.  130. 

(s)  A  naturalised  British  subject 
whilst  domiciled  in  England  made 
a  WiU  according  to  the  forms  re- 


quired by  the  law  of  England.  At 
the  time  of  his  death  he  was  domi- 
ciled in  Italy.  His  Will  was  ad- 
mitted to  probate  under  this  sec- 
tion :  III  the  goods  of  OaUy,  1  P.  D. 
438. 

{t)  A  domiciled  Scotchman  made 
a  Will  and  afterwards  married  in 
Scotland.  He  subsequently  ac- 
quired an  English  domicil,  which 
he  rotaiiied  till  his  death.  It  was 
held  that  as  the  Will  was  valid  as 
long  as  he  remained  in  Scotland, 
it  was  not  revoked  by  his  subse- 
quent change  of  domicil,  and  was 
entitled  to  probate  in  England : 
In  the  goods  of  Reid,  L.  R.  1  P.  & 
D.  74. 

(»)  [1904]  P.  269. 
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marriage,  and  in  strict  conformity  witli  the  law  of  her  foreign 
domicil  at  that  time,  according  to  which  marriage  does  not 
revoke  a  Will ;  and  that  the  English  domicil  acquired  by  the 
testatrix  after  the  date  of  her  Will,  and  after  the  date  of  the 
marriage,  did  not  affect  the  validity  of  the  Will. 

Sect.  4. — "  Nothing  in  this  Act  contained  shall  invalidate  any  S.  i.  Nothing 
Will  or   other   testamentary  instrument,   as   regards   personal  invalidate 
estate,  which  would  have  been  valid  if  this  Act  had  not  been  ^^ills  other- 
passed,  except  as  such  Will  or  other  testamentary  instrument 
may  be  revoked  or  altered  by  any  subsequent  Will  or  testa- 
mentary instrument  made  valid  by  this  Act." 

Sect.  5. — "  This  Act  shall  only  extend  to  Wills  and  other  S.  5.    Extent 
testamentary  instruments  made  by  persons  who  die  after  the  °  -^  ^  • 
passing  of  this  Act"  (Aug.  6,  1861). 

It  must  be  here  observed,  that  where  a  Will  is  made  disposing  Will  made 
of  personal  property  situate  in  this  country,  under  a  power  of  conformably^^' 
aj)pointment  in  an  English  Settlement,  and  it  is  duly  executed  to  the  terms 
in  compliance  with  the  requisites  of  the  power,  it  has  been  held  b^t  not  con-' 
that  such  a  Will  ought  to  be  admitted  to  probate  in  this  country,  foi-mably  to 
notwithstanding  it  be  not  properly  executed  according  to  the  the  place  of 
forms  prescribed  by  the  testamentary  law  of  the  country  in  ^o^i^'^i^- 
which  the  testator  was  domiciled  at  the  time  of  his  death  (.r) ,  as  it 
may  nevertheless  be  a  good  execution  of  the  power,  which  is  a 
question  to  be  decided  by  the  Court  of  Construction  {//),  and  a 

(.r)  Tatnall  v.    Hanhey,    2  Moo.  Council  in.   Barnes    v.    Vincent,    5 

P.  C.  342,     The  opinion  to  the  con-  Moo.  P.  C.  201,  whicli  was  subse- 

trary  expressed  by  Sir  C.  Cresswell  quent  to    Tatnall  v.   Ilankei/  (^xli 

in  CrooJcenden  v.  Fuller,  1  Sw.  &  Tr.  supra),  and,  as  he  thought,  incon- 

441,  454,  was  declared  by  that  judge  sistent  with  the  note  to  that  case, 

to  be  incorrect.     See  In  the  goods  of  the    authority    of    which,    case    he 

Alexander,  29  Ij.  J.  P.  M.  &  A.  93.  questioned.      And  in   the   case   of 

But  Lord  Penzance,  although  be  In   the  goods  of  Huher,  [1896]  P. 

felt  bound  to  follow  th.e   case  of  209,  Sir  F.  H.  Jeune,  though  ap- 

In  the  goods  of  Alexander,  in  the  proving  of  the  reasoning  of  Lord 

case  of  In  the  goods  of  Hallyhurton,  Penzance,  followed  the  case  of  la 

L.  R.  1  P.  &  D.  90,  feeling  strongly,  the  goods  of  Alexander,  saying  that 

he  said,  th.e  necessity  of  upholding  inasmuch  as  Lord  Penzance  in  1866 

a  decision  upon   such   a   question  refused  to  disturb  the  law  as  laid 

until  overruled  by  a  Court  of  Ap-  down  in  that  case  because  Wills 

peal,  as   otherwise  great  injustice  might  have  been  made  in  reliance 

might  be  occasioned,  expressed  a  on  that  authority,  d  fortiori  must 

strong  opinion  that  Croohenden  v.  be  pursue  the  same  course  in  1896. 

Fuller   expressed   a  truer  view  of  And  see  In  the  goods  of  Trefond, 

the  law  and  was  more  in  accordance  [1899]  P.  247. 

with  the  judgment  of  the  Privy  (y)  D'lluart  v.  Harhiess,  34  B. 
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testamentary  appointment  will  not  be  read  or  established  in  the 
Chancery  Division  unless  it  has  been  proved  as  a  AVill ;  and  the 
probate  is  conclusive  that  tlie  document  is  a  valid  Will  (~).  It 
has  been  decided,  liowever,  by  the  cases  of  Re  Kinain\s  Trusts  (a) 
and  IIu)i))iu'J  v.  IFididhcI  [h)  that  a  Will  which  was  only  valid  by 
virtue  of  24  &  25  Vict.  c.  114  (Lord  Kingsdown's  Act),  is  not 
a  valid  execution  of  a  power,  wlicther  special  or  general,  unless 
the  Will  is  executed  in  the  presence  of  and  attested  by  two 
witnesses  as  required  by  sects.  9  and  10  of  the  Wills  Act.  In 
the  first  of  those  cases  it  was  held  by  Kay,  J.,  that  a  holograph 
codicil  of  a  British  subject  made  in  France  and  unattested, 
Avhich  had  been  admitted  to  probate  under  Lord  Kingsdown's 
Act,  was  invalid  as  a  testamentary  exercise  of  a  power  of 
appointment  given  by  an  English  Will,  sects.  9  and  10  of  the 
Wills  Act  not  being  revoked  by  Lord  Kingsdown's  Act,  w^hich 
does  not  deal  with  powers  of  appointment.  And  in  Hummel  v. 
HiimmcJ,  the  second  of  the  above-mentioned  cases,  where  a 
daughter  of  a  testator  had  under  her  father's  Will  a  general 
testamentary  power  of  appointment,  no  formalities  of  execution 
being  specified,  over  a  share  of  residuary  estate,  Kekewich,  J., 
following  lu  re  Kiru-an^s  Trusts,  held  that  a  disposition  made 
by  the  daughter  in  France  by  a  writing  signed  by  her  and  not 
attested,  but  valid  as  a  Will  according  to  French  law,  would 
not,  even  if  admissible  to  probate  under  sect.  1  of  Lord  Kings- 
down's  Act,  operate  as  an  execution  by  the  daughter  of  her 
general  testamentary  power  of  appointment  by  Will. 

But  a  power  to  appoint  "by  a  Will  duly  executed,"  and  not 
requiring  any  special  formalities  of  execution,  is  well  exercised 
by  a  Will  good  according  to  the  law  of  the  country  of  the 
testator's  domicil,  though  ill  executed  according  to  the  law  of 
England  (f).     Where,  however,  the  Will  exercising  the  power 

324;    Pouey  v.  Ilordern,   [J900]    1  [1900]  1  Ch.  442,  in  wliich  case,  it 

Cli.  492 ;  Be  Megret,  [1901]  1   Ch.  being  indicated  upon  the  face  of 

547.  the  Will  that  the  testatrix  wrote  it 

(z)  D'Huart  v.  Harkness,  34   B.  with  reference  to  the  law  of  Eng- 

324  ;  Douglas  v.  Cooper,  3  M.  &  K.  land  as  well  as  the  law  of  France, 

378;  Morgan  v.  Annis,  3  De  G.  &  Stirling,  J. ,  held  that  he  was  entitled 

Sm.  461  ;    Bradford  v.    Young,   26  to  apply  the  rules  of  construction 

Ch.  D.  656.  which  would  by  English  law  be  ap- 

(f/)  25  Ch.  D.  373.  phed  to  a  Will  in  the  same  terms 

(i)  [1898]  1  Ch.  642.  and  of  the  same  date,  including  the 

(c)  VHuart  v.  Harkness,  34   B.  rule  of  construction  introduced  by 

324 ;  34  L.  J.  Ch.  311;  Be  Price,  sect.  27  of  the  Wills  Act,  and  that 
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is  required  to  be  executed  with  special  formalities,  it  is  not 
enougli  that  the  instrument  purporting  to  execute  the  power 
should  be  a  Will  valid  according  to  the  law  of  domicil ;  and  in 
cases  where  the  provisions  of  the  "Wills  Act  as  to  the  execution 
of  powers  do  not  apply,  the  Will  must  comply  with  the  terms  of 
the  2^0 wer  (</). 


SECTION  VII. 

Practice  of  the  Probate  Divisioit  in  regard  to  Costs  and  in  rctation 
to  of  Iter  niafters  respectiiuj  Grant  of  Probate. 

Costs  in  the  Probate  Division  are  now  governed,  as  in  the  Coats  ia  the 
other  Divisions  of  the  High  Court,  by  the  Judicature  Acts  and  Division : 
the  Rules  of  the  Supreme  Court  made  thereunder,  but,  inasmuch 
as  by  those  Acts  and  Rules  costs  are,  speaking  generally,  in  the 
discretion  of  the  Court,  the  result  is  that  the  rules  as  to  costs, 
which  formerly  obtained  in  the  Court  of  Probate,  are  still 
observed  in  the  Probate  Division,  and  that  portion  of  this 
Treatise  which  deals  with  such  rules  is  therefore  preserved,  sub- 
ject to  such  modifications  as  may  have  been  introduced  by  recent 
decisions,  or  rules. 

Ord.  LXV.  r.  1  of  the  Rules  of  the  Supreme  Court,  1883,  now  governed 
provided  that  "Subject  to  the  provisions  of  the  Acts  and  these  isss.Ord. " 
rules  the  costs  of  and  incident  to  all  proceedings  in  the  High  LXV.  r.  i. 
Court  shall  be  in  the  discretion  of  the  Court  or  judge:  but  nothing  Act^Tsoo^ 
herein  contained  shall  deprive  an  executor,  administrator,  trustee,  ^«-  ^  and  5. 
or  mortgagee  who  has  not  unreasonably  instituted  or  carried 
on  or  resisted  any  proceeding,  of  any  right  to  costs  out  of  a 
particular  estate  or  fund  to  which  he  would  be  entitled  accord- 
ing to  the  rules  hitherto  acted  upon  in  the  Chancery  Division : 
Provided  also  that,  where  any  action,  cause,  matter  or  issue  is 
tried  by  a  jury,  the  costs  shall  follow  the  event,  unless  the 
judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or 
the  Court,  shall,  for  good  cause,  otherwise  order." 

It  was  decided  in  the  case  of  Pe  Milts'  Estate  {e)  that  the 
Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883, 
Ord.  LXV.  r.  1,  did  not  enable  the  Court  or  a  judge  to 
order  costs  to  be  paid  by  persons  who  before  the  Acts  came  into 


therefore  the  general  bequest  ope-  {d)  Barretto  v.    Young,   [1900]  2 

rated  as  a  valid  execution  of  the      Ch.  339. 

general  power.  (e)  34  Ch.  Diy.  24. 
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In  ■what  case 
costs  decreed 
out  of  the 
estate  of  the 
deceased . 


operation  could  not  liavo  been  ortlored  to  pay  them ;  the  effect 
and  intention  of  the  Acts  and  Orders  being  not  to  give  any  new 
jurisdiction  to  award  costs,  but  only  to  regulate  the  mode  in 
which  costs  were  to  be  deidt  with  where  the  Coiu't  antecedently 
had  jiu'isdiction  either  originally  or  by  statute  to  award  costs. 
This  rule  adopted  the  practice  of  the  Court  of  Chancery,  where, 
speaking  generally,  costs  were  in  the  discretion  of  the  Coui't ; 
and  applied  it  to  the  Common  Law  Division  as  well  (./').  But 
now  it  is  enacted  by  section  5  of  the  Judicature  Act,  1800,  that 
"  Subject  to  the  Supreme  Court  of  Judicature  Acts,  and  the 
rules  of  Court  made  thereunder,  and  to  the  express  provisions  of 
any  statute,  whether  passed  before  or  after  the  commencement 
of  this  Act,  the  costs  of  and  incidental  to  all  proceedings  in  the 
Supreme  Court,  including  the  administration  of  estates  and 
trusts,  shall  be  in  the  discretion  of  the  Court  or  judge,  and 
the  Court  or  judge  shall  have  full  power  to  determine  by 
■whom  and  to  what  extent  such  costs  are  to  be  paid  " — thus 
doing  away  with  the  effect  of  the  above-mentioned  decision  in 
Re  Mills'  Edate,  and  giving  to  the  Court  a  new  jurisdiction  [g). 

The  question  of  costs  was  in  the  discretion  of  the  judge  under 
the  practice  both  of  the  Court  of  Probate  and  of  the  Prerogative 
Coui't,  its  predecessor  (//). 

It  was  only  under  special  circumstances  that  the  Ecclesiastical 
Court  directed  costs  to  be  paid  out  of  the  estate  of  the 
deceased  (/).  It  did  not  follow  that  a  party  was  entitled  to 
his  costs  out  of  the  estate,  because  there  was  '^Jusfa  causa 
Htigandi "  (A)  :  but  the  principle  which   guided   the  Court 


m 


(/)  Foster  v.  Great  Western  Rail, 
Co.,  8  Q.  B.  p.  520. 

((/)  Re.  Fisher,  [1894]  1  Ch.  450 ; 
Re  Wrexham,  &c.  Rail.  Co.,  [1900] 
1  Ch.  261.  By  sect.  4  of  the  Judi- 
cature Act,  1890,  it  is  enacted  that 
"  Nothing  in  this  Act  shall  alter 
the  practice  in  any  criminal  cause 
or  matter,  or  in  bankruptcy,  or  in 
proceedings  on  the  Crown  side  of 
the  Queen's  Bench  Division."  See 
London  County  Council  v.  Overseers 
of  West  Ham,  [1892]  2  Q.  B.  104. 
See  also  ante,  p.  248. 

(/i)  See  ante,  p.  237,  and  Eules  4, 
5,  and  6  in  the  Court  of  Probate, 
1864  (Contentious  Business). 


[i)  Dean  v.  Russel,  3  Phillim.  334. 
The  Court  had,  prior  to  the  passing 
of  the  Land  Transfer  Act,  1897,  no 
j  urisdiction  to  order  costs  to  be  paid 
out  of  the  real  estate :  Yountj  v. 
Bendy,  L.  E.  1  P.  &  D.  344 ;  Davies 
V.  Reynolds,  L.  E.  3  P.  &  D.  90 ; 
Re  Shaw,  [1894]  3  Ch.  at  p.  620. 
Except,  it  seems,  by  consent  of  the 
2)arties  interested,  in  cases  ■where 
the  personal  estate  is  insufficient: 
Smith  V.  liophinson,  4  P.  D.  84. 

(A-)  BarwiclcY.  MuJlings,  2  Hagg. 
234.  In  Nicholls  v.  Binns,  1  Sw.  & 
Tr.  239,  241,  Sii-  C.  Cresswell  said 
that  by  the  practice  of  the  Eccle- 
siastical Courts,  where  there  was  a 
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decreeing  sucli  costs  was,  that  the  party  was  led  into  the  con- 
test by  the  state  in  which  the  deceased  left  his  papers  {I) ,  or 
that  the  validity  of  the  Will  has  been  contested  on  a  doubtful 
point  of  law  [m). 

Two  rules  were  laid  down  by  Sir  J.  P.  Wilde  for  the  guidance 
of  the  Court  of  Probate  [n)  : — First,  if  the  cause  of  litigation 
takes  its  origin  in  the  fault  of  the  testator  (o),  or  those  interested 
in  the  residue  (p),  the  costs  may  be  properly  paid  out  of  the 
estate ;  secondly,  if  there  be  a  sufficient  and  probable  ground, 
looking  to  the  knowledge  and  means  of  knowledge  of  the 
opposing  party,  to  question  either  the  execution  of  the  Will 
or  the  capacity  of  the  testator  (q) ,  or  to  put  forward  a  charge 
of  undue  influence  or  fraud,  the  losing  party  may  properly  be 
relieved  from  the  costs  of  his  successful  opponent  (r). 


fan'  case  for  inquhy,  the  next  of 
kin  miglit  call  on  tlio  executors  to 
prove  the  Will  in  solemn  form,  and 
generally  speaking,  at  the  expense  of 
the  estate.  But  the  same  judge 
refused  to  allow  the  next  of  kin 
their  costs  out  of  the  estate,  when 
they  had  chosen  to  raise  a  question 
of  domicil,  which  was  likely  to  put 
the  executors  to  great  expense : 
Onslow  V.  Cannon,  2  Sw.  &  Tr.  136. 
See  also  Seaton  v.  Sturch,  29  L.  J. 
P.  &  M.  195. 

(?)  Jlillam  V.  Wall-er,  1  Hagg. 
75. 

{m)  Robins  v.  Dolphin,  1  Sw.  & 
Tr.  518.  And  the  general  propo- 
sition, that  where  a  party  en- 
titled in  distribution  simj)ly  calls 
for  proof  of  a  Will,  and  merely 
cross-examines  the  witnesses,  with- 
out any  misconduct  in  the  suit, 
he  is  entitled  to  have  his  costs  out 
of  the  estate,  is  fully  supported  by 
the  authorities  :  Frinsep  v.  Dyce 
Sombre,  10  Moo.  P.  C.  232.  But 
it  is  otherwise  where  the  proceed- 
ings were  not  taken  simply  for  the 
purpose  of  getting  the  opinion  of 
the  Court  on  the  Will,  but  were 
ancillary  to  another  suit  pending 
in  respect  of  the  real  estate  :  Swin- 


fen  V.  Siuinfen,  1  Sw.  &  Tr.  283. 
For  instances  where  the  unsuccess- 
ful party  has  not  been  condemned 
in  costs,  see  Ferrey  v.  King,  3  Sw. 
&  Tr.  51 ;  Bramley  v.  Bramley,  ib. 
430  ;  Tippett  v.  Tippett,  L.  E.  1 
P.  &  D.  54.  See  further  as  to 
costs,  Cleare  v.  Cleare,  L.  E.  1 
P.  &D.  655  ;  and  ante,  p.  247  et  seq, 

(h)  Mitchell  V.  Gard,  3  Sw.  &  Tr. 
275. 

(o)  See  accord.,  Boiujldon  v. 
Knight,  L.  E.  3  P.  &  D.  64 ;  Charter 
V.  Charter,  L.  E.  7  H.  L.  364  ; 
Jenner  v.  Ffinch,  5  P.  D.  106. 

(^:»)  Williams  v.  Henery,  3  Sw.  & 
Tr.  471. 

(f/)  Frere  v.  Peacoclc,  1  Eob.  456  ; 
Waring  y.  Waring,  5  Not.  of  Cas. 
324. 

(r)  See  accord.,  Davies  v.  Gregory, 
L.  E.  3  P.  &  D.  28 ;  Ortony.  Smith, 
ib.  23;  Eoe  v.  Nix,  [1893]  P.  55. 
See  further  Nash  v.  Yelloly,  3  Sw. 
&  Tr.  59,  where  a  plaintiff  who 
was  the  executor  was  condemned 
in  costs,  the  Will  having  been 
refused  probate  on  the  ground  of 
undue  influence.  But  in  cases 
where  neither  the  testator  by  his 
own  conduct,  nor  the  executors 
or    persons    interested    under   the 
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Cases  iu 
•vs'hich  fxocu- 
tor  pioi.dund- 
iiifr  a  Will 
•VN-ill  be  con- 
deinnod  iu 
costs. 


Legatee 
proving  Will 
entitled  to 
costs  out  of 
the  estate. 


Altliougli,  generally  speakin<^-,  an  executor  propounding  a 
Will  will  be  entitled  to  his  costs,  yet  sometinio.s  he  will  be 
condemned  in  costs,  as  where  without  explanation  he  con- 
sented to  a  verdict  against  him  on  the  morning  of  the 
trial  (.s),  or  knowing  that  the  Will  had  not  been  well  executed  it), 
or  where  there  is  an  inoillcious  instrument  propounded  by  a 
person  materially  benefited  {u). 

The  mere  fact  that  a  person  who  has  improperly  propounded 
a  testamentary  paper  is  a  nude  executor,  is  no  ground  for 
relieving  him  from  his  liability  to  condemnation  in  costs  {x) . 

A  legatee,  performing  the  duty  of  an  executor  in  proving  the 
Will  or  codicil,  is  entitled  to  his  costs  out  of  the  estate  {y).  But 
the  rule  as  to  a  legatee  having  his  costs  out  of  the  estate  on 
establishing  a  codicil,  is  not  so  general  as  in  the  case  of  a 
Will  {z)  :  And  if  they  are  occasioned  by  his  own  delay  in  pro- 
ducing the  paper,  he  must  pay  his  own  costs  {a) . 

Where  an  executrix  through  her  negligence  lost  a  Will,  and 
proved  a  draft  of  it,  she  was  ordered  to  pay  the  costs  of  the 
defendants,  and  was  allowed  out  of  the  estate  such  costs  only  as 
she  would  have  been  entitled  to  if  she  had  proved  the  original 
Will  in  solemn  form  {h) . 


Will  hy  their  conduct,  liave  brouglit 
about  tlie  litigation  as  to  its  validity, 
but  the  opponents  of  the  Will,  after 
due  inquiry  into  the  facts,  enter- 
tained a,  bond  fide  belief  in  the  exist- 
ence of  a  state  of  things  which,  if 
it  did  exist,  would  justify  litiga- 
tion, and  the  opposition  is  unsuc- 
cessful, each  party  must  pay  his 
own  costs:  Iktvies  v.  Orecjory,  uhi 
supra. 

(.s)  Riclidrds  v.  Humplireijs,  29 
L.  J.  P.  &  M.  137. 

{i)  Clarl-son  v.  Waterliouse,  29 
L.  J.  P.  &  M.  136. 

(h)  Dodge  v.  Meech,  1  Hagg.  612. 

(.r)  Jiennie  v.  Massic,  L.  E.  1 
P.  &  D.  lis. 

(y)  WiUiams  v.  Goude,  1  Hagg. 
610  ;  Sutton  v.  Drax,  2  Phillim. 
323.  And  just  as  an  executor  who 
proves  a  Will  is  entitled  to  take  the 
costs,  which  he  has  incurred,  out 


of  the  estate  without  any  order  of 
the  Coiu't,  so  a  legatee,  performing 
the  duty  of  an  executor,  will  be 
entitled  to  an  order  that  his  extra 
costs  shall  be  paid  out  of  the  estate. 
See  Wilkinson  v.  Corfield,  6  P.  D. 
27.  The  order  will  be  nomine  ex- 
pensarum  :  Bremer  y.  Freeman,  Dea. 
&  Sw.  258.  See  also  Bewsher  v. 
WiUiams,  3  Sw.  &  Tr.  62.  So  a 
next  of  kin  who  had  successfully 
oj^posed  a  Will  propounded  by  the 
widow  of  the  deceased  as  sole  exe- 
cutrix named  therein,  the  widow 
not  being  condemned  in  costs,  was 
held  to  be  entitled  to  costs  out  of 
the  estate :  Critchdl  v.  Critchell,  3 
Sw.  &  Tr.  41. 

(z)  Hcadington  v.  HoUoway,  3 
Hagg.  280,  283. 

(</)  Ihid. 

\h)  Burls  V.  Burls,  L.  E.  1  P.  & 
D.  472. 
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Where  a  party  propounding  a  "Will  became  a  bankrupt,  the  Security  for 
Court  directed  him  to  find  security  for  costs  (t*). 

The  rule  of  the  Common  Law  Courts  as  to  the  occasions  on 
which  seciu'ity  for  costs  should  be  given,  was  adopted  by  the 
Com't  of  Probate,  e.g.,  security  for  costs  was  required  of  a 
plaintiff  to  a  suit  when  resident  without  the  jurisdiction  of  the 
Court,  but  was  not  required  of  a  person  who  was  the  defendant 
or  in  a  similar  position  (c/).  It  should  be  observed,  that  on  the 
question  as  to  the  immunity  of  the  defendant  from  giving 
security  for  costs,  the  substantial,  and  not  only  the  nominal, 
position  of  defendant  and  plaintiff  respectively  in  the  suit  should 
be  considered,  as  in  certain  cases,  in  the  Probate  Division,  the 
nominal  position  of  plaintiff  or  defendant  depends  on  the  mode 
in  which  the  cause  commenced  [c) . 

This  question  of   giving  security  for  costs  in  the   Probate  Amount  of 
Division  was   governed   by  the   old  common  law  rule,  which 
required  substantial  security  according  to  the  nature  of  the  case 
and  given  from  time  to  time  (,/').    And  now,  in  all  the  Divisions  R.  s.  C.  1883, 
of  the  High  Court  under  R.  S.  C.  1883,  Order  LXV.,  rule  6,  ^"^;  ^^^• 
in  any  cause  or  matter  in  which  security  for  costs  is  required, 
the  security  shall  be  of  such  amount,  and  be  given  at  such 
times,  and  in  such  manner  and  form,  as  the  Court  or  a  judge 
shall  direct. 

Married  women  suing  as  plaintiffs  without  their  husbands  Liability  of 
being  joined  are  not,  since  the  Married  Women's  Property  Act,  ™omen  to 
1882,  liable  to  give  security  for  costs  icj).  give  security 

— ■_  for  costs. 

The  position  of  a  party  opposing  a  Will,  and  giving  notice  Q^g^g  ^^  '^^^^ 
under  P.  S.  C.  Order  XXL,  rule  18,  with  regard  to  his  liability  of  a  party 
to  pay  costs  under  the  practice  of  the  Prerogative  Court,  the  Will  after 
Court  of  Probate,  and  the  Probate  Division  of  the  High  Court,  giving  notice 

'  o  J  under  K.  S.  C. 

respectively,  has  already  been  dealt  with  iji).  Ord.  XXI. 

There  is  no  definite  rule  as  to  the  payment  of  the  costs  by  or  ^     ' 

interveners. 
(r)    Ooldie    V.   Murray,    2    Curt.      Aynard,  4  C.  P.  D.  352 ;  Tomlinson 

797;  Lambert  x.  Bessett,  11  Ir.  E.      y.   Land  Finance    Corporation,    14 

Eq.  291,  a  case  of  a  defendant  a      Q.  B.  D.  539.     But  see  In  the  goods 

caveator  and  uncertificated   bank-      of  Ticomcy,  [1900]  Ir.  E.  2. 

^'^^1^*-  (/■)    Repuhlic  of  Costa   Rica  v. 

^  {d)  Itolson  v.  Fwlson,  3  Sw.  &  Tr.  ^^/„„^,^^  l_  ^^  3  q.  d.  62. 

568. 

(e)  Rolson  v.  Rolson,  3  Sw.  &  Tr.  (i/)  Threlfall  v.  Wilson,  8  P.  D. 

568.     And  see  Crispin  v.  DogJione,  ■^"• 

1  Sw.  &  Tr.  522.     Cf.  Behnontex.  {h)  Ante,  p.  247. 

w.i<:. — VOL.  I.  V 
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to  interveners.    Each  particular  case  depends  on  its  own  circum- 
stances (/), 
Costs  of  party      By  the  practice  of    tlio  Prerogative  Court,  as  it   has  been 
executor  to       ah'oady  pointed  out  (/.•),  the  next  of    kin,  a  creditor  who  had 
prove  a  Will,    obtained  a  grant  of   administration,  or  an  executor  imder  a 
former  Will,  had  a  right  to  call  upon  the  executor  to  prove  the 
Will  in  solemn  form,  without  being  liable  for  costs,  provided 
that  they  did  not  do  so  vexatiously.     If  they  exercised  this  right 
vexatiously,  or  pleaded,  or  attempted  to  set  up,  a  case  of  fraud, 
which  they  were  not  justified  by  the  evidence  in  doing,  they 
were  liable  to  be  ordered  to  pay  costs.     This  right,  however, 
does  not  extend  to  a  residuary  legatee  under  a  former  Will. 

If  they  put  an  executor  on  proof  after  he  had  taken  probate 
in  common  form,  they  did  so  at  the  risk  of  being  condemned  in 
costs. 

In  a  testamentary  suit,  condemnation  in  costs  includes  all  the 
charges  of  an  administrator  pending  suit  (/) . 

The  Com-t  of  Chancery  had  and  the  High  Court  of  Justice 
now  has,  in  matters  of  equitable  jimsdiction  an  inherent  general 
discretionary  power  to  award  costs  as  between  solicitor  and  client 
to  a  successful  party  as  and  when  the  justice  of  tlie  case  might 
so  require  {ni).  The  Courts  of  Common  Law  however  had  no 
power  to  give  costs  as  between  solicitor  and  client  (»),  nor  had 
the  Ecclesiastical  Courts  power  to  give  costs  as  between  j)roctor 
and  client  (o).  In  the  case  of  Andreics  v.  Barnes  {m),  the  Court 
would  not  express  any  opinion,  as  the  question  did  not  arise, 
■whether  the  High  Court  had  such  jurisdiction  given  to  it  in 
common  law  matters  by  the  Judicature  Act.  It  would  seem, 
however,  that  now  under  section  5  of  the  Judicature  Act,  1890, 
the  High  Com-t  has  power  to  award  costs  as  between  solicitor 


What  costs 
are  incliidecl. 

Costs  as 
between 
Solicitor  and 
client. 


(/)  For  an  instance  in  wliicli 
the  interveners  have  been  allowed 
costs  out  of  the  estate,  see  Cross  v. 
Cross,  3  Sw.  &  Tr.  300;  but  see 
contra  Coh'in  v.  Fraser,  2  Hagg. 
368;  Shaiv  v.  Marshall,  1  Sw.  & 
Tr.  129.  An  heir-at-law  who  in- 
tervenes in  a  suit,  not  being  cited, 
and  op230ses  a  Will,  is  entitled  to 
costs,  if  the  Will  is  jDronounced 
against :  Rayson  v.  Parfon,  L.  E. 
2  P.  &  D.  38.     And  where  he  is 


made  a  party  by  order  of  the  Coui-t, 
even  though  he  is  ultimately  un- 
successful :  Singh-ton  v.  TomJinson, 
3  App.  Cas.  404. 

(A-)  Ante,  pp.  24G,  24". 

{l)  Fisher  v.  Fisher,  4  P.  D.  231. 

{m)  Andreics  v.  Barnes,  39  C.  I). 
133. 

(»)  Mordue  v.  Palmer,  L.  E.  6 
Oh.  22,  32. 

(o)  Peddle  v.  Evans,  1  Hagg.  684  ; 
Peddle  v.  Toller,  3  Hagg.  387. 
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and  client  in  matters  of  common  law  jurisdiction  except  so  far 
as  excepted  by  section  4  of  that  Act  (;;). 

The  Court,  in  a  case  where  a  defendant  had  destroyed  the  Lability  of 
Will  the  subject  of  proof,  held  that  it  had  power  to  condemn  but  who  has 
the  party  who  had  been  cited,  but  had  not  appeared,  in  the  '^^^  appeared 
costs  of  the  suit  {q)  ;  so  too  a  person  who  has  not  been  cited,  nor 
made  himself  a  party  to  the  suit,  but  who  has  entered  a  caveat, 
may  be  condemned  in  costs  (;•). 


It  is  a  necessary  consequence  of  some  of  those  rules  of  the  Probate  of  a 
Court  of  Probate,  which  there  has  already  been  occasion  to  j^^  p^rt  ' 
notice  {s),  that  a  Will  may  be  in  part  admitted  to  probate,  and  Riantedand 
in  part  may  be  refused.     Thus,  if  the  Court  shall  be  satisfied  refused : 
that  a  particular  clause  has  been  inserted  in  a  Will,  by  fraud, 
without  the  knowledge  of  the  testator  in  his  lifetime  (/),  or  by 
forgery  after  his  death  {ii),  or,  it  would  seem,  if  he  has  been 
induced  by  fraud  to  make  it  a  part  of  his  Will  (.r),  probate  will 
be  granted  of  the  instrument  with  the  reservation  of  that  clause. 
Again,  where  a  clause  is  introduced  in  a  testamentary  paper, 
2')ey  viCiinam,  and  the  deceased  executes  the  paper,  not  having 
given  any  instructions  for  such  clause,  and  it  not  having  been 
read   over  to  him,  probate  will   be   granted  of  the  remainder 
of  the  paper,  omitting  such  clause  (y).     So,  before  the  Wills 
Act,  since  part  of  a  Will  may  be  established,  and  part  held 
not  entitled  to  probate,  if  actual  incapacity  were  shown  at  the 
time  of  the  execution  of  the  latter  part,  the  Will  would,  in  such 
case,  be  engrossed  without  it  (z).     But  the  Court  cannot,  even  but  the  Court 
by  consent,  order  a  passage  of  the  Will  to  be  expunged,  which  p^Q.^^ 
the  testator,  being  of  sound  mind,  intended  to  form  part  of 
it  {a) .     But  though  the  Court  cannot  expunge  any  words  from 

(2))  Sect.  4  enacts:  "  Nothing  in  455,  note  (6). 

this  Act  shall  alter  the  practice  in  («)  Plume  v.  Beale,   1  P.  "Wms. 

any  criminal  cause  or  matter,  or  in  388. 

bankruptcy,  or  in  proceedings    on  {x)  Allen  v.  McPherson,  1  H.  of 

the    Crown   side    of    the    Queen's  L.  191. 

Bench  Division."  [y)  Ante,  p.  259,  note  (z). 

{q)  King  y.  Gillard,  L.  E.  1  P.  &  [z)    BiUinghurst     v.     Vichers,     1 

D.  539.  PhilHm.   187  ;    Wood  v.    Wood,  ih. 

(r)  Raidiffe  v.  Barnes,   31  L.  J.  357  ;  see  ante,  p.  36. 

P.  &  M.  61.  (a)  So,  where  a  legatee,  at  the 

(s)  Ante,  p.  259  et  scq.  request  of  the  testator,  signed  her 

{t)  Barton  v.   Bohins,  3  Phillim.  name  to  the  Will,  and  the  testator 
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Probato 
granted  in 
his  ri>rlit 
name  to  an 
executor 
■wrongly 
named  in 
the  Will : 


btit  the  Win 
cannot  be 
altered  : 


the  original  Will,  it  has,  it  seems,  allowed  offensive  passages, 
sucli  as  scurrilous  imputations  on  the  character  of  another 
man,  to  be  excluded  from  the  probate  and  copy  kept  in  the 
Eegistry(//). 

In  a  case  -where  the  executor  and  universal  legatee  had  been, 
by  a  mistake  of  the  solicitor  wlio  drew  the  Will,  described 
therein  by  a  wrong  name  ;  (viz.,  "  my  nephew  Barton  Nicholas 
Shutf/eicorfh'^  instead  of  "Barton  Nicholas  i?r///% ")  probate 
was  granted  to  him  in  his  riglit  name,  the  testator's  next  of  kin 
consenting  [c).  And  where  the  christian  names  of  an  executor 
called  in  a  Will  and  grant  of  probate  "  Frederick "  were 
"  Frederick  John  "  the  Court,  to  satisfy  an  objection  taken  by 
the  Bank  of  England  to  transferring  stock,  allowed  the  des- 
cription in  the  grants  to  be  altered  into  "  Frederick  Jolm  M. 
called  in  the  AVill  Frederick  M."  {d).  But  the  Court  cannot, 
even  by  consent,  alter  the  Will  by  substituting  one  name  for 
another,  however  cogent  the  evidence  of  mistake  may  be  {r). 


subsequently  duly  executed  tlie 
Will  in  the  presence  of  two  wit- 
nesses, wIlo  attested  it,  a  motion 
to  strike  out  tlie  name  of  the  lega- 
tee "was  rejected :  In  the  goods  of 
Miichell,  2  Ciu't.  916 ;  In  the  goods 
of  Forest,  2  Sw.  &  Tr.  334 ;  In 
the  goods  of  Raine,  34  L.  J.  P.  & 
M.  125  ;  In  the  goods  of  Smith, 
3  Sw.  &  Tr.  589  ;  In  the  goods 
of  Sharman,  L.  E.  1  P.  &  D.  661. 
Where  a  Will  had  been  executed 
in  the  presence  of  two  -witnesses, 
and  in  addition  to  their  signa- 
tures the  signature  of  a  third 
person,  -who  was  also  residuary 
legatee,  appeared  at  the  foot  of  the 
Will,  the  Court  received  evidence 
to  explain  whj^  such  signature  was 
■written,  and,  being  satisfied  that  it 
was  not  written  -with  the  intention 
of  attesting  the  signature  of  the 
testator,  ordered  it  to  be  omitted 
in  the  probate.  This  decision  does 
not  seem  quite  consistent  with 
the  earlier  cases,  and  particularly 
not  -with  In  the  goods  of  Forest, 
idn  supra,  in  which  case  Sir  C. 
Cresswell  pointed  out  that  if  the 
signature    were    omitted    in    the 


probate  the  next  of  kin  -would  be 
unable  in  a  Court  of  Construc- 
tion to  raise  the  question  as  to 
whether  the  signatiu-e  was  that  of 
a  subscribing  witness  so  that  per- 
sons signing  woiild  forfeit  all  in- 
terest under  the  Will,  whereas  if 
the  signature  were  retained  it 
might  still  be  shown  that  the  sig- 
nature was  not  that  of  a  subscribing 
witness.  The  case  of  In  the  goods 
of  Sharman  {xhr  siq:/.)  seems  to  have 
been  followed  in  the  case  of  Li  the 
goods  of  Smith,  15  P.  D.  2. 

{h)  Curtis  V.  Curtis,  3  Add.  33. 
The  words  sought  to  be  expunged 
in  that  case  were  in  the  Will  of  a 
husband  reflecting  severely  on  the 
conduct  of  his  wife.  In  the  goods  of 
Wurtnahj,  1  Eobert.  423 ;  Marsh 
V.  Marsh,  1  Sw.  &  Tr.  528;  In  the 
goods  of  Hon  ij wood,  L.  E.  2  P.  &  D. 
251. 

(c)  In  the  goods  of  Shuttleworth, 
1  Curt.  911.  And  sec  In  the  goods  of 
ChappcU,  W.  N.  (1894)  16. 

{d)  In    the    goods    of   Ilonywood, 
[1895]  P.  341. 
{e)  In  the  goods  of  Collins,  7  Notes 
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Nor  lias  the  Court,  under  any  circumstances,  power  to  make  nor  cancelled 
any  alteration  in  papers  of  which  probate  has  been  granted.  ^°  ^'^^  ' 
Therefore,  where  the  Vice-Chancellor  of  England  had  ordered, 
that  two  promissory  notes,  which,  with  certain  testamentary 
indorsements  on  them,  had  been  admitted  to  probate,  should  be 
paid  in  a  certain  way,  and  that  having  been  done,  he  further 
ordered  that  the  notes  should  be  cancelled,  Sir  H.  Jenner  Fust 
refused  to  direct  that  this  order  should  be  carried  into  effect  (,/'). 

It  is  laid  down  by  Swinburne,  that  if  a  testament  be  made  in  Probate  of  a 
writing,  and  afterwards  lost  by  some  casualty,  if  there  be  two  " 

unexceptionable  witnesses  who  did  see  and  read  the  testament 
written,  and  do  remember  the  contents  thereof,  these  two  wit- 
nesses, so  deposing  to  the  tenor  of  the  Will,  are  sufficient  for 
the  proof  thereof  in  form  of  law  [g).  In  such  cases  the  Court 
will  grant  probate  of  the  Will  "  as  contained  in  the  depositions 
of  the  witnesses  "  (//)  :  And,  at  this  day,  it  is  quite  clear  that  the 
contents  or  substance  of  a  testamentary  instrument  may  be  thus 
established,  though  the  instrument  itself  cannot  be  produced, 
upon  satisfactory  proof  being  given  that  the  instrument  was 
duly  made  by  the  testator,  and  was  not  revoked  by  him  (/). 
Thus,  where  the  testator  had  delivered  his  Will  to  A.  to  keep  or  of  a  Will 
for  him,  and  four  years  afterwards  died,  when  the  Will  was  <iaMelled  or 

'  ^    ^  ...  destroyed  by 

found  gnawu  to  pieces  by  rats,  and  in  part  illegible  ;  on  proof  fraud,  or  be- 
come illegible. 

of  Cas.  278;  In  the  goods  of  Boehn,  evidence.    As  to  tlie  admissibility 

[1891]  P.  247.     See  ante,  p.  261.  of    declarations,   written    or    oral, 

(/)  In    the  (joods  of  Hughes,   2  made  by  a  testator  ip/ore  and  after 

Robert.  341.  ^^  execution  of  his  Will,  see  ante, 

/  \  c<    •  -u  -Di  ^       1  I      1    I  P-  263.     The  contents  of  a  lost  Will 

(r/)  Swinb.  Pt.  6,  s.  14,  pi.  4.  ^  i  v     +i,         •  i  f 

may  be  proved  by  the  evidence  oi 
{h)  Trevehjan  v.  Trevehjan,  1  a  single  witness,  though  interested, 
Philhm.  154.  Where  a  Will  has  ^^^^^  ^^^^^^^^  ^^^  competency  are 
been  lost  and  evidence  of  its  con-  ^^i^^peached :  Sugden  v.  Lord  St. 
tents  is  supplied  by  the  production  ^^.,,„,,,^,^  j  p.  p.  154.  g^e  also 
of  a  draft  and  of  the  parol  testi-  ^^^  ^^^^  ^^^^  ^f  ^^^,.,,.^  ^_  j^^^^^^^j^^^ 
mony  of  persons  who  had  read  the  j .  p_  p_  j^^,  where  the  existence 
WMl,  the  parol  evidence  must  be  ^^^  contents  of  a  lost  Will  and  the 
placed  side  by  side  with_  the  draft,      i^andwriting  of  testator  and  attest- 

ing  witnesses  who  had  died  some 
time  after  the  testator  were  proved 
be  proved:  Burls  v.  Burls,  L.  E.      ^       ^^.^^   evidence.      The  circum- 

1  P.  &D.  472.  :  ^       „   o  • 

stances    01    this    case    were    very 
(?)  The  contents  of   a  lost  Will,      peculiar,  and   Cotton,    L.  J.,    dis- 
like those  of  any  other  lost  instru-      sented  from  the  judgment  of  the 
ment,  may  bo  proved  by  secondary      rest  of  the  Court. 


and  out  of  them  the  Court  will 
extract  the  contents  of  the  Will  to 
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of  the  substance  of  the  Will,  by  the  joining  of  the  pieces,  and 
tlio  memory  of  witnesses,  probate  was  granted  (/•) .  So  if  a 
AVill,  duly  executed,  is  destroyed  in  the  lifetime  of  the  testator, 
Avitliout  his  knowledge,  it  may  be  pronounced  for,  upon  satis- 
factory proof  being  given  of  its  having  been  so  destroyed,  and 
also  of  its  contents  (/).  And  where,  after  the  death  of  the 
testator,  his  AVill  and  codicil  were  wrongfully  torn  by  his  eldest 
son,  the  Court,  having  by  means  of  some  pieces  which  were 
saved,  and  by  oral  evidence,  arrived  at  the  substance  of  the 
instruments,  pronounced  for  them  {m).  But  when  allegations 
of  this  sort  are  made,  they  must  be  supported  by  the  clearest 
Parol  evidcuce  and  most  stringent  evidence  {n).  In  accordance  with  these 
tents  of  a  "^  '  decisions,  it  was  held  by  the  Court  of  Queen's  Bench,  in  Broivn 
V.  Broivn  (o),  that  parol  evidence  was  sufficient  to  prove  the 
contents  of  a  Will  and  thereby  establish  it,  so  as  to  revoke  a 
Will  of  earlier  date.  And  Lord  Campbell  laid  it  down  generally 
that  parol  evidence  of  the  contents  of  a  lost  instrument  may  be 
received  as  much  when  it  is  a  Will  as  if  it  were  any  other. 
And  this  case  was  acted  on  on  several  occasions  by  Sir  C.  Cress- 
well  (^),  and  by  the  Court  of  Appeal  in  Sugden  y.  Lord  Sf. 
Leonards  [q).  But  in  Wharram  v.  Wharrani  (/*),  Sir  J,  P.  Wilde 
appeared  to  doubt  the  soundness  of  the  doctrine  in  Brouii  v. 
Brown,  by  reason  of  the  j)ro vision  in  the  10th  section  of  the 


wm. 


{h)  Toller,  70.  As  a  general 
rule,  the  Court  requii'es  the  draft 
or  copy  of  a  lost  or  destroyed  WiU 
to  be  propounded  before  admitting 
it  to  probate ;  but  see  In  the  goods 
of  Barber,  L.  E.  1  P.  &  D.  267. 

(/)  TreveJyan  v.  Trevtli/an,  1 
Phillim.  149 ;  see  also  Parker  v. 
Ilichnoott,  1  Hagg.  211,  as  to 
granting  probate,  in  its  original 
state,  of  a  Will  altered  without  the 
testator's  concurrence.  See  also  In 
the  goods  of  Cooke,  3  Curt.  737. 

[m)  Foster  v.  Foster,  1  Add.  462  ; 
Knight  v.  Cook,  1  Cas.  temp.  Lee, 
413 ;  In  the  goods  of  Leigh,  [1892] 
P.  82.  See  also  Martin  v.  Lakiug,  1 
Hagg.  244,  where  the  widow,  after 
the  testator's  death,  caused  his  Will 
to  be  destroyed,  and  probate  of  the 
draft  of  such  Will  was  granted. 

(«)  Huhle  V.  Clark,  1  Hagg.  Ho; 


Wharram  v.  Wharram,  3  Sw.  &Tr. 
301,  307;  Moore  v.  Whitehouse,  3 
Sw.  &  Tr.  567. 

((>)  8  E.  &  B.  876. 

(jj)  In  the  goods  of  Gardner,  1 
Sw.  &  Tr.  109,  where  the  WHl  had 
been  left,  during  the  mutiny,  in 
India,  and  probate  was  granted  of 
the  Will  as  contained  in  the  affi- 
davits. See  also  In  the  goods  of 
Brown,  1  Sw.  &  Tr.  32,  where  the 
facts  were  the  same  as  those  in 
Brown  v.  Brown;  Wood  \.  Wood, 
L.  E.  1  P.  &  D.  309. 

[q)  1  P.  D.  154.  See  «»!'(%  p.  293, 
n.  (/).  See  also  Woodward  v.  Gould- 
stone,  11  App.  Cas.  469. 

(r)  3  Sw.  &  Tr.  301,  which  case 
now  seems  to  be  overruled.  See 
per  Jessel,  M.  E.,  in  Sugden  v. 
Lord  St.  Leonards,  1  P.  D.  154,  at 
p.  239. 
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Wills  Act  that  "no  Will  shall  be  valid,"  "unless  it  he   in 

writing,  &e."     And  the  learned  judge  seemed  to  think  that  the 

current  of  authorities  had  somewhat  hastily  flowed  on  past  the 

period  of  the  Wills  Act,  without  any  notice  of  that  enactment. 

But  with  the  greatest  deference  it  may  be  observed  that  it  is 

somewhat  difficult  to  see  how  that  enactment  affects  the  question ; 

and  the  learned  judge  himself  on  a  subsequent  occasion,  where 

a  case  of  suppression,  or  if  not  of  destruction  of  the  Will  was 

made  out,  granted  administration  with  the  Will  annexed  to  the 

residuary  legatee  (.s) .     So  ^^'llere  a  codicil  had  been  burnt  by  the 

testator's  order,  but  not  in  his  presence,  as  required  by  the 

statute.  Sir  J.  Dodson  decreed  probate  of  a  draft  coj^y  (/).     And 

it  should  seem,  that  unless  in   cases   of  this   kind   secondary 

evidence  of  the  Will  were  allowed  to  be  sufficient,  much  injustice 

and  impunity  for  fraud  would   be  permitted.     If  a  Will   be  Probate  of 

wholly  or  partially  cancelled,  or  destroyed,  by  the  testator  whilst  celled  by' 

of  unsound  mind,  probate  will  be  granted  of  it  as  it  existed  in  testator  while 

.  .ii/N  '""'  compos. 

its  integral  state,  that  being  ascertainable  {u) . 


Probate  granted  to  one  of    several  executors,  enures  to  the  Double  pro- 
benefit  of  all  (.r) .     Where   there   are   several   executors,  upon  there  are 
the  ffrant  of  probate  to  one  of  them,  it  is  usual  to  reserve  several  exe- 

cutors 

power  of  making  a  like  grant  to  the  others.  But  this 
appears  to  be  unnecessary,  both  because  the  probate  already 
granted  enures  to  theii-  benefit  and  because  they  have  a 
right  to  the  grant,  whether  the  power  be  reserved  or  not. 
The  practice  is  to  take  out  what  is  called  a  double  probate ;  What  is 
which  is  in  this  manner  :  The  first  executor  that  comes  in  takes  ^'^j^e^''^^^  ^^*^' 
probate  in  the  usual  form,  with  reservation  to  the  rest :  After- 
wards, if  another  comes  in,  he  also  is  to  be  sworn  in  the  usual 
manner,  and  an  engrossment  of  the  original  Will  is  to  be 
annexed  to  such  probate  in  the  same  manner  as  the  first ; 
and  in  the  second  grant  such  first  grant  is  to  be  recited  :  And 
so  on,  if  there  are  more  that  come  in  afterwards  (//). 

If  there  be  several  executors  appointed  with  distinct  powers,  Probafe 

(s)  Podmurc  v.  Whattoa,  3  Sw.  &  (.')  Wehster  v.  Sjiencer,  3  Barn.  & 

Tr.  449.  Aid.  363,  by  Bayley,  J. ;   Cummins 

[t)  In  the  goods  of  Dadds,  Dea.  &  v.  Cummins,  3  J.  &  Lat.  64. 
Sw.  290.  [rj)  4  Burn,   E.   L.  310,  Pliilli- 

{u)  Scruhy  \.   Fordham,   1  Add.  more' s  edition;  In  the  goods  of  BeJ I, 

74.  L.  R.  2  P.  .'c  D.  247. 
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Limited  pro- 
bate. 


■where  there     as  ouo  for  0110  part  of  the  estate,  and  another  for  another, 
excrtiti.rs         J'^t  tlieio  being  but  one  Will  to  be  proved,  one  proving  of  it 

with  distinct    Bulliccs  (::).     So  if  B.  is  made  executor  for  ten  years,  and  after- 
powers  :  . 
or  for  distiuct  waxds  C.  is  to  be  executor,  and  B.  proves  the  Will,  and  the  ten 

tkae^"^^  years  expire,  C.  may  administer  without  any  further  probate  {a). 

The  Court  may  grant  a  limited  probate  where  the  testator 
has  limited  the  executor  (/>).  And  it  is  laid  down  (r)  that 
if  a  man  makes  and  appoints  an  executor  for  one  particular 
thing  only,  as  touching  such  a  statute  or  bond  and  no  more, 
and  makes  no  other  executor,  he  dies  intestate  as  to  the 
residue  of  his  estate,  and  as  to  this  specialty  only  shall  have 
an  executor,  and  must  have  a  Will  proved :  but  in  case  he 
makes  another  Will  for  the  residue  of  his  estate,  both  Wills 
must  be  proved.  However,  where  there  is  an  executor 
appointed  without  any  limitation,  the  Coui't  can  only  pro- 
nounce for  the  Will,  or  for  an  absolute  intestacy  :  It  cannot 
pronounce  the  deceased  to  be  dead  intestate  as  to  the  residue, 
though  the  executor  may  eventually  be  considered  only  to  hold 
for  the  next  of  kin  ill). 

Where  an  executrix  was  appointed  in  a  codicil,  which 
gave  her  a  legacy,  and  nominated  her,  together  with  an 
executor  named  in  a  previous  Will,  executor  of  the  Will 
and  codicil,  declaring  it  to  be  a  part  of  the  Will,  and  giving 
them  the  residue  in  moieties,  it  was  held  that  she  had  a 
right  to  propound  both  the  Will  and  codicil,  if  she  thought 
proper,  though  the  other  executor  prayed  probate  of  the 
Will  alone,  and  opposed  the  codicil ;  for  if  the  codicil  was 
good,  it  w^as  part  of  the  Will,  and  gave  her  an  immediate 
interest  in  the  Will ;  and  if  she  propounded  and  proved  the 
codicil  alone,  the  next  of  kin  might  afterwards  oppose  the 
Will,  and  force  her  into  a  second  suit,  which  Avould  be 
unreasonable  ic). 


An  executor 
named  in  a 
codicil  may 
propound 
both  the  Will 
and  codicil. 


[z)  Wentw.  OS.  Ex.  31 , 1-itli  edit. ; 
Bac.  Abr.  Exors.  (C.)  4. 

(a)  Anon.,  1  Freem.  313;  Anon., 
1  Chan.  Cas.  265.  See  WatJdns  v. 
Brent,  1  Myl.  &  Cr.  104. 

{!))  1  Cas.  temp.  Lee,  280 ;  Davies 
v.  Queen's  Proctor,  2  Eobert.  413; 
In  the  goods  of  Beer,  ih.  349. 

(r)  Wentw.  Off.  Ex.  30,  14tli 
edit. 


(d)  Sutton  V.  Smith,  1  Cas.  temp. 
Lee,  275.  See  Spratt  v.  Harris,  4 
Hagg.  408,  409.  Cf.  Re  Ford, 
[1902]  1  Ch.  218,  and  [1902]  2  Ch. 
605,  wliere  the  Will  became  in- 
operative by  the  death  of  the  sole 
legatee  and  executrix,  and  letters 
of  administration  with  the  Will 
annexed  were  granted. 

{e)  MiUer  v.  Sheppard,  2  Cas. 
temp.  Lee,  506. 
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Probate  of  a  Will  cannot  be  granted  to  the  executor  while  probate  of  a 


a   contest   subsists  about   the  validity  of   a   codicil ;    for   that  ^g  had  durin 


being  undetermined,  it  does  not  appear  what  is  the  Will,  and  '^  ''*  P'-'>'<(ens 
the  executor  cannot  take  the  common  oath  (/).  codicil: 

In  a  ease  [g) ,  however,  where  a  question  arose  as  to  the  unless  by 
validity  of  a  codicil  revoking  the  appointment  of  a  co-executor, 
and  the  estate  required  an  immediate  representation,  probate 
of  the  undisputed  instruments  was  granted  to  the  other 
executors,  with  consent  of  the  co-executor,  reserving  all 
questions  {//). 

If  a  Will  has  been  proved  abroad,  probate  of  the  codicils.  Probate  of 
if  any,  must  be  granted  by  the  Court  which  granted  probate  -vvill  has 

of  the   Will(/).  been  proved 

Till  11  1  •  abroad. 

It  has  already  appeared,  that  where  there  is  a  sole  executor.  Executor  of 
or   sole   siu-viving   executor,    the    office    is    transmissible,    and  executor. 
his  executor  becomes  the  representative  of   the  original  testa- 
tor (/,•)  :    and  in  such  a  case,  no  new  probate  of  the  original 
Will  is  requisite  (/). 

Where   a    married   woman,    before    the   Married   Women's  Probate  of 
Property  Act,  1882,  made  a  Will  by  virtue  of  a  power,  or  of  f(,^t^  dvert 
property   enjoyed    by  her  separately,  such  Will,  as  there  has  \f^^^  , 
been  already  occasion  to  show,  might  be  admitted  to  probate,  Women's 
without   the    consent    of   her   husband  (;;0.     Where   the  Will  ^882"*^  ^''*' 
sought  to  be  established  was  made  by  her  under  a  power,  it 
was  held  that   the   instrument   creating  the   power   must   be 
pleaded  in   the    allegation  of   the  executor,  and  exhibited  (;?). 
The  probate,  however,  of  the  Will  of  a  feme  eovert  before  the  Limited  form 
Act  was  not  general,  but  limited  to  the  property  over  which  o^P^^^te. 


(/)  Neagley.  CastleJiaven,  2  Cas.  goods  of  Roharts,  L.  E.  3  P.  &  D. 

temp.  Lee,  246.  110. 

,  ,   ^     ,.          „     .,          ,  . ^  .  (i)  Inthegoodso/MiUer,8'P.D. 

((/)  Fowbs  V.  Davidson,  4  Notes  .„L 

of  Cas.  149.  ,;\     ,    ,           10A   10.-. 

[k)  Ante,  pp.  180,  182. 

(/i)  Where,  however,  there  is  no  (/)  Wank/ord  y.  Waiikford,  1 
lis  pendens,  but  the  Court  is  in-  Salk.  309. 
formed  of  the  existence  of  codicils  [m)  See  ante,  p.  43. 
abroad,  which  cannot  be  produced,  [n)  Temple  v.  ira//ie?',  3  Phillim. 
the  Court  will,  under  special  cir-  394 ;  In  the  goods  of  Monday,  1 
cumstances,  grant  probate  of  papers  Curt.  590.  And  by  Eule  15  (1862), 
forming  part  only  of  the  Will,  the  P.  E.  (Non-contentious)  now  re- 
executor  undertaking  to  prove  the  pealed,  it  must  have  been  specified 
other  papers  or  authentic  copies  in  the  grant  of  the  probate,  &c. 
thereof,  when  they  arrive :    In  the  See  arde,  p.  46. 
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Probate  of 

Will  oifcinc 
rorrrf  since 
tlie  Married 
Women's 


slio  liad  a  disposing  power  (o).     And  lier  Inisband  was  entitled 

to  have  a  grant  of  administration  caterorunt  (p). 

As  has  already  been  stated,  since  tlie  commencement  of  the 

Married  Women's  Property  Act,  1882,  the  limitation   in  tlie 

probate  of  the  Will  of  a  married  woman,  to  which  reference 

Property  Act,  has  been  made  above,  is  no  longer  required,  and  the  ('ourt  will 

"  ■  make  a  general  grant  (q) . 

no  lonircr  ^  o  \^/ 

limited  but  The  effect  of  the  general  probate  is  only  to  enable  the  exe- 

genera  grant.  Q■^J^^QJ,  j-q  gg^  j^  r^n  |.j^q  assets  of  the  wife  whether  she  has  power 

to  dispose  of  them  or  not,  and  it  does  not  affect  the  beneficial 
title  to  them  (/■). 

Where  upon  the  death  of  a  woman  married  before  the  com- 
mencement of  the  M.  W.  P.  Act,  1882,  it  appeared  that  before 
her  marriage  she  had  acquired  a  mortgage  debt,  which  her 
husband  had  not  reduced  into  possession,  and  had  since  her 
marriage  made  a  Will  purporting  to  dispose  of  all  her  real  and 
personal  property,  the  Court  made  a  grant  to  her  husband  of 
administration  to  such  of  her  property  as  she  had  no  power  to 


dispose  of  by  Will  (s). 

(o)  TappendenY.  Wuhh,\  Phillim. 
352 ;  Tucl^er  v.  Inman,  4  M.  &  G. 
1049  ;  Ledgard  v.  Garland,  1  Curt. 
286.  See  In  the  goods  of  BoswelJ, 
3  Curt.  744;  In  the  goods  of  Martin, 
3  Sw.  &  Tr.  1  ;  In  the  goods  of 
Be  Pradel,  L.  E.  1  P.  &  D.  454  ; 
In  the  goods  (f  Richards,  L.  R. 
1  P.  &  D.  156;  In  the  goods  of 
Cicbbon,  11  P.  D.  169;  In  the  goods 
of  Tharp,  3  P.  D.  76.  And  see 
ante,  p.  46. 

{p)  Brettchhy  v.  Lgnn,  2  Eobert. 
441,  471.  See  4  M.  &  G.  398, 
per  Tiudal,  C.  J. 

{q)  In  the'goods  of  Price,  12  P.  D. 
137.  See  also  In  the  goods  of  Hom- 
fray,  ih.  138,  n.  ;  Re  Lambert,  39 
C.  D.  626.  And  see  ante,  p.  46. 
These  cases  were  decided  upon  the 
New  Eules  of  April,  1887.  Eules  1 5 
and  18,  of  which  the  following  is 
the  substance,  as  set  out  in  In  the 
goods  of  Price,  7ibi  supra  :  "  In  a 
grant  of  probate  of  the  AYill  of  a 
married  woman,  or  the  WiU  of  a 
widow  made  during  coverture,  or 


letters  of  administration  with  such 
Will  annexed,  it  shall  not  be  neces- 
sary to  recite  in  the  gi'ant,  or  in  the 
oath  to  lead  the  same,  the  separate 
personal  estate  of  the  testatrix,  or 
the  power  or  authority  under  which 
the  Will  has  been,  or  purports  to 
have  been,  made.  The  probate,  or 
letters  of  administration  with  Will 
annexed,  in  such  cases  shall  take 
the  form  of  ordinary  grants  of  pro- 
bate or  letters  of  administration 
with  Will  annexed,  without  any 
exception  or  limitation,  and  issue 
to  an  executor,  or  other  person 
authorised  in  usual  course  of  repre- 
sentation to  take  the  same :  a  sur- 
viving husband,  however,  being 
entitled  to  the  same  in  preference 
to  the  next  of  kin  in  case  of  a 
l^artial  intestacy." 

(r)  Stanton  v.  Lambert,  39  Ch.  D. 
626;  Smart  v.  Tranter,  43  C.  D. 
587  ;  and  see  ante,  p.  46. 

(s)  In  the  goods  of  Leman,  [1898] 
P.  215,  where  the  form  of  order  is 
given.     See   also   In   the  goods   of 
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In   general   cases,   if   the  Will  be   limited   to   any  specific  Adiunustratio 
effects  of  the  testator,  the  probate  shall  also  be  so  limited,  and  ^'^'"°"""- 
an  adminiaf ratio  caieronuti  granted  (/). 

When  the  Will  is  proved,  the  original  is  deposited  in  the  Probate 
registry  (tt),  and  a  copy  thereof  on  parchment  is  made  out  under  ^^  ^°^  °^  ' 
the  seal  of  the  Court,  and  delivered  to  the  executor,  together  deposit  of 
with  a  certificate  of  its  having  been  proved  ;  and  such  copy  and  Hegistry. 
certificate  are  usually  st3ded  the  probate. 

There  has  already  been  occasion  to  explain  the  natm'e  of  a  Probate  in 
probate  in.  facsimile,  and  the  occasions  on  which  such  a  probate  •'"^■"""^• 
is  granted  (.r) .     The  operation  of  it  will  be  further  considered 
hereafter,  together  with  the  subject  of  the  effect  of  probate,  and 
letters  of  administration  generally  (//). 

If  a  Will  be  in  a  foreign  language,  the  probate  is  granted  of  Probate  of 
a  translation  of  the  same  by  a  Notary  Public  {z).     But  it  would  ^rejjjj  ^ 
seem  that  the  Court  of  Construction  is  not  bound  by  it,  and  language. 
may  themselves  correct  any  inaccuracy  in  it  [a). 

Where  the  probate  is  lost,  the  Spiritual  Coui't  never  granted  Lost  probate. 
a  second,  but  merely  an  exemplification  of  the  probate  from 
their  own  records,  and  such  exemplification  was  evidence  of  the 
Will  having  been  proved  [b). 

The  probate  may  be  revoked  either  on  suit  by  citation  {e.g.  Revocation 
where  the  executor,  after  proof  in  common  form,  is  cited  to  ck°  tkm  °^ 
prove  the  Will  in  solemn  form,  or  even  after  proof  in  solemn  appeal, 
form,  where  the  probate  is  shown  to  have  been  obtained  by 

Du)tovan,    78   L.  T.   567 ;   aud  see  codicil  itself  (termed  in   Scotland 

ante,  p.  46,  n.  {q).  a  deed  of  disposition  or  assigua- 

{t)  Wentw.    Off.    Ex.    30,    14th.  tion)  not  relating  to  any  property 

edit.;  Toller,  67.  of  the  testator  in  this  country :  In 

{u)  See  stat.  20  &  21  Vict.  c.  77,  the  goods  of  Nicholson,  2  Add.  333. 

s.  66,  by  which  provision  is  made  See  also  In  the  goods  of  Russell,  1 

for    a    place    for    the    deposit    of  Hagg.  91 ;  i?e  Napoleon  Bonaparte, 

original  Wills  when  proved:  a)>tf,  2  Robert.   290.     As  to  production 

p.  231.     On  one  occasion,  an  ori-  in  Com-t  of  original  Will,  see  ante, 

ginal  codicil,  of  which  probate  had  p.  232,  and  ^^os^,  p,  302. 

been    granted,    containing    an  as-  (a:)  Ante,  p.  240. 

signment  of  10,000?.  part  of  15,000/.  (?/)  Fast,   Pt.    I.   Bk.  vi.  Ch.    i. 

secured    by  a    heritable    bond    in  p.  431. 

Scotland,  was  delivered  out  of  the  [z)  Toller,  72. 

Eegistry  of  the  Prerogative  Court,  (a)  VFit  v.  L'Batf,  1  P.  Wms. 

in  order  to  its  being  registered  in  526 ;   post,    Pt.    i.   Bk.  vi.    Ch.    i. 

Scotland,    and    thei'e    finally    de-  p.  445. 

posited;    this    being  necessary  to  (h)  Shepiherd  y.  Shorthose,  I  Stra. 

carry  the  same  into  effect,  and  the  412. 
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fraud,  or  the  Will  of  which  it  has  been  granted  is  proved  to 
have  been  revoked,  or  a  later  Will  made)  {(•),  or  on  appeal  to  a 
higher  tribunal.  But  it  will  be  more  convenient  to  consider  the 
mode  of  such  revocation,  and  its  consequences,  at  a  future  stage, 
conjointly  with  the  revocation  of  grants  of  administration  {d). 


SECTION  VIII. 

Of  Mandamtis  to  coDipel  Probate. 

No  longer  As  matters  testamentary  in  which,  before  the  passing  of  the 

I)el  probiito  by  Judicature  Act,  the  Court  of  Probate  had  exclusive  jmisdiction, 

mandamus.      q^q  ^jy  i]^q\^  _^g|;  assigned  to  the  Probate  Division  of  the  High 

Court,  it   seems  clear  that  the   power  to   compel   probate   by 

Mandamus  no  longer  exists. 

The  King's  Bench  Division  in  which,  as  the  successors  of 
the  old  Court  of  Queen's  Bench,  the  right  to  issue  a  Mandamus 
is  vested,  is  powerless  to  control  by  Mandamus  the  proceedings 
of  any  but  an  Inferior  Court ;  and  thus  it  has  no  power  to 
superintend  or  control  the  Judges  of  another  Division  of  the 
same  Court,  should  they  exceed  their  authority  or  decline  to 
exercise  the  jurisdiction  which  they  possess. 

In  the  earlier  Editions  of  this  Work,  Pt.  I.  Bk.  lY.  Ch.  11. 
§  8,  will  be  found  a  reference  to  the  power  of  the  Temporal 
Courts,  formerly  existing  over  the  Ecclesiastical  Courts  exercised 
by  Mandamus  or  Prohibition. 


SECTION  IX. 

Ofu-hat  Instruments  Probate  is  neeessary,  and  u'liat 
Instruments  ought  not  to  be  prored. 

Probate  must  If  an  instrument  be  testamentary  [e) ,  whatever  may  be  its 
every  test  a- °  form,  probate  of  it  must  be  obtained  in  the  Probate  Division  ; 
mcntary  in-      otherwise  its  existence  cannot  be  recognized  in  any  Court  of 

strument.  . 

Law  or  Equity. 
No  prolate  of      A  paper  which  neither  disposes  of  property  nor  appoints  an 

paper  neither 

(c)  Wentw.    Off.    Ex.    Ill,    112,  (c)  As  to  wliat  is  a  testamentary 

14th  edit.  instrument,  see  ante,  p.  81  tt  seq., 

{d)  Post,  Pt.  I.  Bk.  VI.  Ck.  II.  and  post,   Pt.   ill.   Bk.  v.  Ch.  ii. 

jx  449.  p.  1833. 
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executor  generally  speaking  lias  no  testamentary  character  so  as  dihiposing  of 
to  enable  the  Court  to  grant  probate  of  it  (,/).  appmniig''' 

But  a  codicil,  not  containing  any  disposition  of  property,  but  exerator. 
simply  revoking  all  former  Wills,  is  of  a  testamentary  nature,  howet^er^' 
and  ought  to  be  admitted  to  probate  (^).     So  if  the  executor,  merely  re - 
after  probate,  discovers  any  testamentary  paper,  he  ought  to  coufiimin<,'- 
bring  it  into  the  Court  of  Probate,  even  though  it  be  a  mere  former  vViUs, 

.  °  should  be 

confirmation  of  the  Will  already  proved  (//).  proved. 

Prior  to  the  Land  Transfer  Act,  1897,  a  Will  clearhi  respecting-  ^'ormerly  a 

AVill  of  lands 

land  only,  and  not  personal  property,  and  not  appointing  an  only  could 
executor  could  not  have  been  proved  in  the  Court  of  Probate  or  ^°*  ^^7^^  ^^^^ 

*■  proved : 

Probate  Division  {i) ;  but  now  such  a  Will,  in  the  case  of  a 
testator  dying  after  the  commencement  of  the  said  Act,  may  be 
proved  in  the  Probate  Division  [k) . 

But  a  Will  concerning  both  lands  and  goods  had  to  be  proved  *^';^'^'  of  a 
entirely  in  the  Com-t  of  Probate  (/) ;  and  the  nomination  of  lands  and 
executors  in  a  testamentary  paper,  purporting  to  dispose  of  real  ^°°'^'^  • 
property   only,  entitled  the   document  to  probate  (;«).      And  executors 
notwithstanding  the  renunciation  of  the  executor  administration  ?^'®  ^PF.?,^°*^*^ 

"  .  .  in  a  Will  of 

was  granted  with  the  Will  annexed  (;?).     This  rule,  however,  Lands  only. 
did  not  hold  good  in  the  case  of  the  Will  of  a  married  woman  Probate  of 

.     .  .  ,,.  (.1    **  il^  of 

made  under   a   power  ot  appointment,  and  disposing  of  real  married 
property  only :  for  the  Will,  althouo'h  it  was  in  the  form  of  a  ""'°?^^^  ™^^^ 

L      L        J  J  ^  1  o       ^  under  power 

Will  as  required  by  the  instrument  giving  the  power,  is,  in  disposing 
fact,  a  conveyance  exercised  by  means  of  the  appointment,  and,  pTOperty!^ 
although   an  executor  was  appointed,  he  took  nothing  in  his 
character  of  personal  representative.     If,  however,  a  married 
woman  making  a  Will  disposing  of  realty  only,  and  appointing 
executors  (o),  had  not  only  a   power  of  appointment  given  her 

(/)  Van  Sfi'anhcnzee  v.  MoncJ;,  3  {m)  CDu'ijer  v.   Geare,  1  Sw.  & 

Sw.  &  Tr.  6.  Tr.  465 ;    In  the  goods  of  Burden, 

{g)  Brenchhy  v.  Btill,  2  Eobert.  L.  R.   1  P.  &  D.  325 ;  In  the  goods 

1(32,  of  Leese,  2  Sw.  &  Tr.  442;  Broivn- 

n\   TT'  J  7  77         \T-  11-  -D  ''"7<7  "V-  Pih'o,   7   P.    D.  61;  In  the 

(h)  ]\edd<iU  V.  Nixon,  li   Beav.         -^"^  ,'  ^  ^ 

j^J:,  ^  '  goods  of  Cuhhon,   11  P.  D.  169;  In 

the  goods  of  Hornbuckle,   15   P.  D. 
(0  Hahergham  v.  Vincent,  2  Yes.       j^g^  ^.^^     g^^  ^^^^  ^^,^^,.^^  ^_  ^^^^^^^ 

230,  by  Buller,  J. ;  In  the  goods  of  3  ^^^_  .3,  and  ante,  p.  157.  See 
Brummond,  2  Sny.  &  Tr.  8  ;  In  the  f^^,^^^^^.  ^^^  ^y  ^„^^^^  ^^^  lancaster,  1 
goods  of  Booth,  L.   E.  3   P.   &  D.       ^^^^  ^  rp^,_  ^q^_ 

'   '  (n)  In  the  goods  of  Jordan,  L.  R. 

(A-)  Land    Transfer    Act,    1897,  1  P.  &  D.  555. 
s.  1  (3),  2Mst,  p.  1275.  (0)  In  the  goods  of  Tomlinson,  6 

(0  Partridges  Case,  2  Salk.  553.  P.  D.  209. 
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by  the  deed,  Lut  also  a  vested  interest  to  lier  separate  use  in 
the  real  property  apart  from  that  power,  and  she  really  exer- 
cised, not  only  what  rights  she  had  under  the  power,  but  the 
rights  which  she  had  beyond  it,  she  was  in  the  position  of  a 
feme  sole  with  regard  to  the  real  estate,  and  the  Will  was  entitled 
to  probate  (y;).  And  since  the  Land  Transfer  Act,  1897,  the 
Will  of  a  married  woman  dying  after  the  commencement  of 
that  Act,  made  under  a  power  of  appointment  and  disposing  of 
real  property  only,  but  appointing  an  executor,  is,  it  would 
seem,  entitled  to  probate ;  and  administration  with  such  Will 
annexed  would,  it  would  seem,  be  granted  where  no  executor 
is  appointed  {q). 
Mode  of  In  the  case  of  a  Will  which  disposed  of  land  and  personal 

devise^f  property,  formerly,  if  there  was  occasion  to  prove  the  devise  of 

land.  the  land,  in  an  action  concerning  it,  it  was  necessary  to  give 

the  Will  itself  in  evidence ;  but  since  the  Court  of  Probate  Act, 
1857,  if  notice  is  given  of  the  intention  to  jiut  the  probate  in 
evidence,  the  probate  is  sufficient  evidence  of  the  Will  and  its 
validity,  unless  the  party,  to  whom  such  notice  has  been  given, 
shall  himself  give  notice  that  he  intends  to  dispute  the  validity 
of  the  Will  (r),  and  it  would  seem  that  in  the  case  of  testators 
dying  after  the  commencement  of  the  Land  Transfer  Act,  1897, 
the  probate  is  the  proper  evidence  of  the  Will  of  real  estate  to 
which  that  Act  applies. 
Production  of       When  an  original  Will  is  required  to  be  produced  in  Court, 
wnp^iow      ^^®  attendance  with  it  of  the  proper  officer,  in  whose  custody 
procured.         it  is  deposited,  may  be  j)rocured  in  the  same  manner  as  in  other 
eases  where  the  production  of  an  original  record,  or  instrument 
in  the  nature  of  a  record,  is  required  {it). 
Where  it  was       If  it  was  doubfftil  whether  some  part  of  the  property  was 
Avhethe"  all      freehold,  the  Ecclesiastical  Court  always  held,  that  it  ought  to 
the  property    grant  probate ;  for  the  obvious  reason  that  the  probate  might 
probate  was '   be  ncccssary  to  the  purposes  of  justice,  and  no  evil  would  arise 


{^ranted. 


from  the  grant  of  it  {s) . 


Probate  A  Will  made  in  execution  of  a  power  is  required  to  be  proved  (t). 

necessary  oi  j.  j.  a  \  / 

a  Will  made 

in  GXGCution 

of  a  power.  {p)  ^'^  f^'^  goods  of  Hornhurhle,  15       Thorold  v.  Thorold,  1  Phillim.  8,  9. 

P.  D.  149.  Seo    also    the   case   of    Durhin    v. 

[q)  See  ante,  p.  43.  Johnstone,  Prerog.  1796,  decided  by 

(r)  Stat.  20  &  21  Vict.  c.  77,  s.  64.  Sir  W.  Wynne,  and  reported  in  a 

See  ante,  p.  232 ;  post,  p.  443.  note  to  1  Phillim.  8. 

{)t)  Seeo^ie,  pp.  231,  232.  {t)  See  Sugd.  on  Pow.   21,   6th 

(s)   By    Sir    John    Nicholl,     in  edit. ;    Tattnall  v.  ffanley,  2  Moo. 
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But  though  a  Court  of  Equity  cannot  give  eifect  to  testa- 
mentary papers  without  probate,  it  may,  perhaps,  when  neces- 
sary, order  an  enquiry  for  the  very  purpose  of  sending  such 
papers  to  be  proved  (?/). 

In  Pelliam  v.  Neicton  (.r),  a  testatrix  dii-ected  her  executor  to  Probate  of 
deliver  certain  parcels  sealed  up,  and  directed  to  certain  persons,  dlrcctcSTy^*'^ 
which  were  in  a  small  iron  chest,  to  the  persons  to  whom  they  ^^^  ^^^^^  *«  ^'^ 

,..,  ,  ii'iji  -,-,  delivered  un- 

were  directed,  unopened,  and  desired  those  persons  would  not  opened  to 
tell  one  another  what  was  contained  in  their  respective  papers  :  ^®&^*^^'5' 
Sir  Gr.  Lee  was  of  opinion  that  the  executors  could  not  safely 
deliver  them  unopened;  for  if  they  should  be  called  to  an 
inventory,  they  could  not  give  in  one  on  oath,  without  knowing 
what  was  contained  in  those  parcels;  and  if  they  assented  to 
them  as  legacies,  and  there  should  not  be  assets  sufficient  to  pay 
the  debts,  they  would  be  guilty  of  a  devastavit :  The  learned 
judge  therefore  decreed  those  parcels  to  be  opened  in  the  pre- 
sence of  the  Registrar,  to  see  what  was  contained  in  them  :  They 
were  accordingly  opened  in  Court,  and  they  contained  bank- 
notes, some  of  20/.,  and  some  of  30/.  each,  of  which  a  schedule 
was  made,  of  the  names  of  the  persons,  and  of  the  sum  con- 
tained under  each  person's  name,  to  be  added  as  a  codicil  to  the 
Will :  and  probate  was  decreed  of  the  Will,  and  all  the  afore- 
said papers,  to  the  executors. 

In  Inchiquin  v.  Frencli  {//),  Lord  Thomond  by  his  Will  gave  instruments 
20,000/.  to  Sir  William  Wyndham  ;  and  by  a  deed  poll  of  the  ^*  ^^^^^. 
same  date,  which  referred  to  ms   Will,  he  declared  that  the  necessary: 
legacy  was  given  to  him  upon  trust  for  Lord  Clare  :  Sir  William  Declaration 
Wyndham  died  in  the  testator's  lifetime,  and  the  deed  poll  was  °^  *''"^* ' 
not  proved :   The  question  was,  whether,  though  the  legatee 
named  in  the  Will  had  died  before  the  testator,  the  person,  who 
was  the  cestui  que  trust  of  the  legacy,  and  was  substantially  the 
legatee,  was  entitled  to  the  20,000/.  under  the  deed  poll,  which 
had  not  been  proved  as  a  testamentary  paper:  Lord  Hard- 

P.  C.  342,   351,  352,  353;    Qolds-  Ch.  D.  p.  603,  that  the  report  in 

worthy  v.  CrossJeij,  4  Hare,  140.  1   Cox,  upon  which  Lord  Gifford 

(»)  See    Brencliley    v.    Lynn,    2  relied  in  his  judgment  in  Smith  v. 

Eobert.  458  et  seq,  by  Dr.  Lush-  AttersoU,  referred  to  in   the  next 

ington.  piT'ge,  is  incorrect  in  that  the  ques- 

(;r)  2  Cas.  temp.  Lee,  46.  tion  of  whether  there  was  a  trust 

{y)  1  Cox,   1.     This  case  is  also  was   not    really  decided;    but    as 

reported  in  Ambler,  p.  33,   and  it  Hall,  V.-C,  points  out.  Smith  y. 

would  seem  from  the  judgment  of  AttersoU  has  been  referred  to   in 

Hall,   Y.-C,   in  Be  Flcetvood,  15  subsequent  cases. 
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wickc  held,  tliat  the  deed  poll,  lliough  never  proved,  snfrieiently 
declared  the  trusts  of  the  legacy  of  20,000/.,  and  decreed 
accordingly. 

In  SniitJi  V.  Atfcrsoll{z),  a  testator  bequeathed  a  legacy  to  A. 
and  B.,  in  trust  for  certain  purposes,  which  the  Will  stated  to 
have  been  fully  explained  to  them  ;  on  the  same  day  a  pajier 
writing  was  signed  by  A.  and  B.  in  which  they  declared  that 
the  bequest  was  upon  trust  for  six  persons,  whose  names  were 
stated  ;  and  after  their  signature,  some  lines  were  added  in  the 
handwriting  of  the  testator,  by  which  a  seventh  person  (an 
unborn  child)  w^as  admitted  to  a  share  of  the  legacy  :  Upon 
a  bill,  filed  by  one  of  the  six  persons  named  in  the  body  of 
the  paper  WTiting,  Lord  Gifford,  M.  R.,  recognised  the  paper 
writing  as  a  valid  declaration  of  trust,  though  it  had  not  been 
proved  as  a  testamentary  paper. 


(z)  1  Euss.  Chanc.  Cas.  266.     As 
to  the  cases  in  which  a  Court  of 
Equity  will  give  effect  to  a  trust 
not  disclosed,  or  not  fully  disclosed, 
in    the    testamentary  instrument, 
and  as  to  what  evidence  is  admis- 
sible, see  ]\[oss  v.  Cooper,  1  J.  &  H. 
352,  367  ;   Irvine  v.  Sullivan,  L.  E. 
8  Eq.  673.     The  cases  are  reviewed 
by  Hall,  V.-C,  in  Be  Fleetwood,  15 
C.  D.  603.  And  see  Be  Stead,  [1900] 
1  Ch.  237.  The  ground  upon  which 
effect  is  given  to  non-testamentary 
documents  is  not  as  acts  of  the  tes- 
tator, but  rather  as  trusts  binding 
on  the  conscience  of  the  legatee. 
If  the  trust  is  expressed  on  the  face 
of  the  Will,  but  the  trusts  are  not 
fully  declared,  no  trust  afterwards 
declared  by  a  paj^er  not  execiited  as 
a  Will  could  be  binding :  JoJinson 
v.  Ball,  5  De  G.  &  Sm.  85  ;  Brig(js 
V.  Fenny,  3  Mac.  &  G.  546 ;  Single- 
ton V.  Tomlinson,  3  App.  Cas.  404. 
But  the  legatee  will  not,  in  such  a 
case,  take  a  beneficial  interest,  but 
will  be  treated  as  trustee  for  the 
next  of  kin  :  Be  Boyes,  26  Ch.  Div. 
535.     On  the   same    principle   the 
Court  will  enforce  the  trust  where 


no  trust  appears  on  the  face  of  the 
Will,  provided  the  Court  is  satis- 
fied that  there  has  been   a   com- 
munication   by    the    testator    and 
acceptance    by    the    legatee :     Be 
Boyes,   26    Ch.    D.    531.      And  it 
would    ajipear    that    a    trust    by 
communication    with    the    legatee 
may  be  created  by  a  communica- 
tion subsequent  to  the  Will :  Moss 
V.  Cooper,  1  J.  &  H.  352,  367 ;  but 
the  trust  must  be   communicated 
in    the    lifetime   of    the   testator  : 
Be  Boyes,  26  Ch.  Div.   531.     And 
see   Be   Stead,    [1900]    1    Ch.    237. 
It  was  at  one  time  supposed  that 
parol  evidence  was  not  admissible 
to  prove  the  trusts  in  cases  where 
the  trust  is  referred  to  in  the  Will, 
and   that   such   evidence    was   ex- 
cluded by  the  effect  of  the  Wills 
Act ;  but  it  would  appear  from  Be 
Fleetivood,    15   Ch.  Div.    594,  that 
this   distinction  between  the   case 
of  a  trust  mentioned  on  the  face 
of  the  Will  and  a  trust,  the  exist- 
ence of  which  is  undisclosed,  can- 
not be  supported.      And  see  post, 
p.  1224. 
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It  is  not  necessary  that  a  Will  simply  appointing  testamentary  A  Will 
guardians  should  be  proved  {n).  pointing 

It   was  not   necessary   to    prove   a   Will   in   the  Court    of  testamentary 
Probate,  to   entitle  a  legatee  to   recover  a  legacy  out  oi  real  need  not  be 
estate  {h).  "^^'^f:  . 

,  -i-r  VViU  fyj  vi  n  ty 

In  the   case   of  I)i   fJic  goods  of  Gunn,  Sir  James   Hannen  legacies  out  of 

held  that  since   the  passing  of   the  Judicature  Acts  and  the  !i^|,*^^*^*°- 

.  ,  .    .      Will  dispos- 

f  usion  of  all  the  Courts  into  one,  each  Court  having  to  ascertam  ing  of  free- 

what  the  law  is,  legal  or  equitable,  a  Will  disposing  of  freehold  yj^^Jg^^pgj.. 

property  which  by  the  doctrine  of  equitable  conversion  was  to  sonalty  by 

be  considered  as  personalty  was  entitled  to  probate  {c).    Prior  to  conversion. 

the  passing  of  these  Acts  it  was  otherwise  {d). 

The  proceeds  of  real  property  sold  under  the  Settled  Estates 

Acts,  and  not  yet  converted  into  realty,  were  held  not  to  have 

become  personal  property  in  respect  of    which  the   Court   of 

Probate  had  jurisdiction  {c). 

{a)  Oilliat  v.  GiUiat,  3  Phillim.  Marquis  of  Aileshuri/,   12  A.  C.  at 

222  ;  Lady  Chester's  Case,  1  Yentr.  p.  696. 

207  ;  Li  the  goods  of  Morton,  3  Sw.  ,^,  j^^  ^j^^        j^  ^j.  j^^^^       j^  ^ 

&  Tr.  422.  ^    ^ 


1  P.  &  D.  325 

( 
242.     And  see  Attorney-General  v.       65. 


(6)  Tucker  v.  Phipps,  3  Atk.  361. 

(c)  In  the  goods  of  Gunn,  9  P.  D.  (e)  In  the  goods  of  Lloyd,  9  P.  D. 


W.E. — VOL.  I. 


306 


Of  Prolate, 


[Pt.  I.  Bk.  IV. 


CHAPTER  THE  THIED. 


Wills  of 
soldiers,  sea- 
men and 
marines. 

1  Vict.  c.  26, 
s.  11. 


28  &  29  Vict. 
c.  72. 

28  &  29  Vict. 
0.  111. 

Stat.  28  Sc  29 
Vict.  c.  72, 
s.  2. 

Interpreta- 
tion clause. 


Sect.  3. 
Will  made 
before  entry 
ineffectual  as 
to  wages,  «&c. 


OF  THE   MAKING  AND   PROBATE   OF   THE   WILLS   OF 
SOLDIERS,    SEAMEN  AND   MARINES. 

XT  has  abeady  been  stated,  that  the  Statute  of  Frauds  con- 
tains an  exception  as  to  Wills  made  by  *'  any  soldier  being 
in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea"(r(').  This  exception  is  continued  by  1  Vict.  c.  26, 
by  the  11th  sect,  of  which  it  is  provided  and  enacted,  "that  any 
soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  this  Act "  {h). 

With  regard  to  the  Wills  of  seamen  and  marines  and  the 
disposal  of  their  effects,  various  other  statutes  have  been  passed 
from  time  to  time.  Those  which  are  now  in  force  are  28  &  29 
Vict.  c.  72,  28  &  29  Vict.  c.  Ill,  and  an  Order  in  Council  of 
Dec.  28th,  1865. 

By  stat.  28  &  29  Vict.  c.  72,  s.  2,  the  term  "  seaman  or 
marine  "  means  a  petty  officer  or  seaman,  non-commissioned 
officer  of  marines  or  marine,  or  other  person  forming  part  in 
any  capacity  of  the  complement  of  any  of  his  Majesty's  vessels, 
or  otherwise  belonging  to  his  Majesty's  naval  or  marine  force, 
exclusive  of  commissioned,  warrant,  and  subordinate  officers,  and 
assistant  engineers,  and  of  ki'oomen  (c) . 

3.  "A  Will  made  after  the  commencement  of  this  Act  by  any 
person  at  any  time  previously  to  his  entering  into  service  as  a 
seaman  or  marine  shall  not  be  valid  to  pass  any  wages,  prize 
money,  bounty  money,  grant  or  other  allowance  in  the  nature 
thereof,  or  other  money  payable  by  the  Admiralty,  or  any 
effects  or  money  in  charge  of  the  Admiralty." 


(o)  See  ante,  p.  90. 

(&)  See  ante,  p.  91  et  seq. 

(c)  This  definition  is  not  80  "wide 


as  the  meaning  which  has  been  put 
upon  the  term  "mariner  or  sea- 
man" within  sect.  11  of  the  Wills 
Act.     See  ante,  p.  92. 
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4.  "  A  Will  made  after  the  commencement  of  this  Act  by  Sect.  4. 
any  person  while  serving  as  a  seaman  or  marine  shall  not  be  -f  com^J^g^ 
valid  for  any  purpose  if  it  is  written  or  contained  on  or  in  with  power 

■  1  ^  1  •      1  L        'i.^  r  of  attorney. 

the    same   paper,  parchment   or   instrument    with  a  power  ot  •' 

attorney  "(r/). 

5.  "A  Will  made  after  the  commencement  of  this  Act  by  Sect.  s. 
any  person  while  serving  as  a  seaman  or  marine,  [or  when  he  ?'^^^?jj^'^°f 
has  ceased  so  to  serve,]  {e)  shall  not  be  valid  to  pass  any  wages,  seamen,  kn., 
prize  money,  bounty  money,  grant,  or  other  allowance  in  the  '^^  °  '"'ages, 
nature  thereof,  or  other  money  payable  by  the  Admiralty,  or 

any  effects  or  money  in  charge  of  the  Admiralty,  unless  it  is 
made  in  conformity  with  the  following  provisions : — 

(1.)  Every  such  Will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea ; 

(2.)  Where  the  Will  is  made  on  board  one  of  her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses  shall 
be  a  commissioned  officer,  chaplain,  or  warrant  or  sub- 
ordinate officer  belonging  to  her  Majesty's  naval  or 
marine  or  military  force  ; 

(3.)  Where  the  Will  is  made  elsewhere  than  on  board  one  of 
her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  officer  or 
chaplain,  or  warrant  or  subordinate  officer  as  aforesaid, 
or  the  governor,  agent,  physician,  surgeon,  assistant 
surgeon,  or  chaplain  of  a  naval  hospital  at  home 
or  abroad,  or  a  justice  of  the  peace,  or  the  in- 
cumbent, curate,  or  minister  of  a  church  or  place  of 
worship  in  the  parish  where  the  Will  is  executed,  or  a 
British  consular  officer,  or  an  officer  of  customs,  or  a 
notary  public  [or  a  solicitor  or  in  Scotland  a  law 
agent]  (/). 

A  Will  made  in  conformity  with  the  foregoing  provisions  shall, 
as  regards  such  wages,  money,  or  effects,  be  deemed  to  be  well 
made  for  the  purpose  of  being  admitted  to  probate  in  England ; 
and  the  person  taking  out  representation  to  the  testator  under 
such  Will  shall  exclusively  be  deemed  the  testator's  representa- 
tive with  respect  to  such  wages,  money,  or  effects." 

(d)  See  ante,  p.  36.  ^^.^  rpj^^  ^^^^^  ^^  brackets  have 

(e)  The  words  in  brackets  have      ,        '     ,   ,  ,     ^^  ^r-  , 

,  1   1 1,    PA  TT-  i       ^-  heen  added  by  60  Vict.  c.  la. 

been  repealed  by  60  Yict.  c.  lo.  *' 

x2 
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Sect.  6. 
As  to  AVills 
made  by 
])risoner8  of 
war. 


Sect.  7. 
Payment 
under  Will 
not  in  con- 
formity with 
Act. 


Order  in 
Council,  Dec. 
28,  1865. 
S.  3: 

8.  4: 


s.  5 
8.  6 


G.  "Notwitlistnnding-  anytliing  in  this  or  any  other  Act,  a 
Will  made  after  tho  commonocinont  of  this  Act  by  a  seaman  or 
marine  while  ho  is  a  prisoner  of  war  shall  (as  far  as  regards  the 
form  tliereof)  he  valid  for  all  purposes  if  it  is  made  in  conformity 
Avith  the  following  provisions  : — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signature 
thereto  is  made  or  acknowledged  by  him  in  the  presence 
of  and  is  in  his  presence  attested  by  one  witness,  being 
either  a  commissioned  officer  or  chaplain  belonging  to 
her  Majesty's  naval  or  marine  or  military  force,  or  a 
warrant  or  subordinate  officer  of  her  Majesty's  navy, 
or  the  agent  of  a  naval  hospital,  or  a  notary  public ; 

(2.)  If  the  Will  is  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  is  made ; 

(3.)  If  the  Will  is  in  writing  and  executed  with  the  formalities 
required  by  the  law  of  England  in  the  case  of  persons 
not  being  soldiers  in  actual  military  service  or  mariners 
or  seamen  at  sea." 

7.  "  Notwithstanding  anything  in  this  Act,  in  case  of  a  Will 
made  after  the  commencement  of  this  Act  by  any  person  while 
serving  as  a  marine  or  seaman,  and  being  either  in  actual  military 
service  or  a  mariner  or  a  seaman  at  sea,  the  Admiralty  may  pay  or 
deliver  any  wages,  prize  money,  bounty  money,  grant,  or  other 
allowance  in  the  nature  thereof,  or  other  money  payable  by  the 
Admiralty  or  any  effects  or  money  in  charge  of  the  Admiralty, 
to  any  person  claiming  to  be  entitled  thereto  under  such  Will, 
though  not  made  in  conformity  with  the  provisions  of  this  Act, 
if,  having  regard  to  the  special  circumstances  of  the  death  of  the 
testator,  the  Admiralty  are  of  opinion  that  compliance  with  the 
requirements  of  this  Act  may  be  properly  dispensed  with." 

By  the  Order  in  Council  of  Dec.  28th,  1865,  it  is  provided ; 
Sect.  3,  that  in  the  office  of  the  inspector  of  seamen's  Wills  there 
shall  be  a  repository  for  the  Wills  of  seamen  and  marines. 
Sect,  4,  that  such  Wills  intended  to  pass  naval  assets  (defined 
by  sect.  2  to  be  all  property  affected  by  28  &  29  Vict.  c.  Ill) 
may,  as  soon  as  practicable  after  execution,  be  sent  to  the 
Secretary  of  the  Admiralty  to  be  examined  by  the  inspector. 
Sect.  5,  that  the  Will  is  to  be  registered  by  the  inspector, 
together  with  certain  particulars  therein  mentioned.  Sect.  6 
provides  for  the  return  to  the  intending  testator  of  a  Will, 
which  appears  to  the  inspector  to  be  invalid  on  account  of  any 
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informality  or  of  non- accordance  in  any  respect  with  28  &  29 
Vict.  c.  72,  or  otherwise,  and  for  the  statement  in  writing  of  his 
ohjection  and  the  mode  of  removing  it.  Sect.  7  provides  for  the  e-  7 : 
stamping  of  a  Will  which  appears  valid,  for  its  being  placed 
under  seal  in  the  repository  provided,  and  for  the  issue  of  a 
receipt  for  it  to  the  testator.  Sect.  8  provides  that :  "  With  s.  8 : 
reference  to  every  such  Will  the  inspector  shall  also  proceed  as 
follows:  —  (1)  lie  shall,  with  all  convenient  speed,  issue  to  the 
person  appointed  executor,  if  any,  a  cheque  of  the  Will,  not 
giving  any  information  respecting  the  testator's  disposition  of 
his  property,  but  containing  directions  as  to  the  steps  to  be 
taken  on  the  testator's  death.  (2)  If  there  is  not  any  person 
appointed  executor,  then,  with  the  assent  of  the  testator,  either 
implied  by  the  mode  of  transmission  of  the  Will  to  the  Admiralty 
office  or  expressed,  but  not  otherwise,  he  shall  with  all  convenient 
speed  issue  to  the  residuary  or  the  universal  legatee,  or  other 
person  most  beneficially  interested  under  the  Will,  a  cheque  in 
lieu  of  the  Will,  containing  directions  as  to  the  steps  to  be  taken 
on  the  testator's  death,  ('"i)  If  in  any  such  last  mentioned  case, 
by  reason  of  the  absence  of  such  assent,  a  cheque  is  not  issued 
in  the  testator's  lifetime  then  he  shall,  with  all  convenient  speed, 
after  the  testator's  death  issue  to  the  residuary  or  the  universal 
legatee,  or  other  person  most  beneficially  interested  under  the 
Will,  a  cheque  in  lieu  of  the  Will,  containing  directions  as  to  the 
steps  to  be  taken  in  consequence  of  the  testator's  death." 

Sect.  9  provides  for  the  case  of  a  Will  not  deposited  by  the  s.  9 : 
testator  in  his  lifetime  that  it  shall  be  sent  as  aforesaid  by  the 
executor  or  other  person  having  possession  of  it.     Sect.  10  con-  s.  lO : 
tains  the  same  provisions  for  Wills  deposited  after  the  testator's 
death  as  sect.  5.      Sect.  11  provides  in  cases  where  the  Will  s.  ii: 
appears  invalid,  as  in  sect.  6,  that  the  inspector  shall  as  soon  as 
may  be  give  notice  in  writing  to  the  executor,  or  if  none  to  the 
residuary  or  universal  legatee,  or  other  person  most  beneficially 
interested  under  the  alleged  Will,  informing  him  that  it  is 
stopped  and  stating  the  reason.     Sect.  12  provides  that  where  s.  12 : 
the  Will  appears  valid  the  inspector  shall  have  it  stamped  and 
issue  to  the  executor,  or  if  none  to  the  residuary  or  universal 
legatee,  or  other  person  most  beneficially  interested  under  the 
Will,  a  cheque  in  lieu  of  the  Will  containing  directions  as  to 
the  steps  to  be  taken  in  consequence  of  the  testator's  death. 
Sect.  13.  "  Where  a  seaman  or  marine  dies  leaving  a  Will,  and  s.  13 : 
a  cheque  has  been  issued  in  pursuance  of  the  foregoing  provisions, 
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the  following-  stops  shall  bo  taken  (in  casos  Avhero  this  course  of 
proceeding  is  ap[)lical)lo)  hy  and  with  respect  to  the  holder  of 
the  cheque: — (J)  The  officiating  minister  of  the  parish  or  dis- 
trict parish  wherein  the  holder  of  the  cheque  resides  shall  on  his 
request  examine  him  and  two  inhabitant   householders  of  the 
jDarish  produced  by  him  for  the  purpose,     (2)  In  the  presence  of 
the  minister,  the  holder  of  the  cheque  shall  sign  the  application, 
and  the  householders  shall  sign  the  certificate  subjoined  to  the 
cheque  (all  blanks  being  first  filled  up  according  to  truth,  and 
the  minister  having  first  read  over  to  the  holder  of  the  cheque 
and  householders  the  caution  printed  on  the  cheque) ,  for  which 
purpose  the  holder  of  the  cheque  and  householders  shall  attend 
at  such  time  and   place  as  the  minister  appoints.       (3)   The 
minister  being,  on   examination  of  the   holder   of  the  cheque 
and  householders,  satisfied  of  the  truth  of  their  statements,  and 
of  the  holder  of  the  cheque  being  the  executor,  or  other  person 
therein  described  as  qualified  to  act,  and  of  the  persons  certifying 
being  inhabitant  householders  of  the  parish,  and  having  seen 
the  parties  sign  the  application  and  certificate  respectively,  shall 
add  a  description  of  the  height,  complexion,  colour  of  eyes  and 
hair  and  age  of  the  holder  of  the  cheque  and  of  any  observable 
peculiarities  of  person  about  him,  and  shall  certify  to  the  several 
particulars  by  subscribing  his  signature  thereto.     (4)  The  holder 
of  the  cheque  shall,  before  signing  the  application,  j)ay  to  the 
minister  a  fee  of  2s.  6d,  for  his  trouble  in  the  matter.     (5)  The 
application  and  certificates  being  completed,  the  minister   shall 
return  them  with  the  cheque  addressed  as  directed." 
•'*•  li  ••  Sect.  14.    "  If  the  inspector,  on  the  retui'n  of  the  cheque, 

application,  and  certificates,  is  satisfied  of  the  right  of  the 
claimant  he  shall  proceed  as  follows  : — (1)  In  case  representation 
is  required  or  intended  to  be  taken  out,  he  shall  indorse  on  the 
original  Will  a  certificate  (in  such  form  and  to  such  effect  as  he 
thinks  fit)  to  enable  the  claimant  to  take  out  representation, 
and  shall  deliver  the  Will  to  the  claimant;  and  probate,  obtained 
in  accordance  with  the  certificate,  being  produced  to  the  inspector 
and  registered  and  being  indorsed  by  him  as  available  for  receipt 
of  naval  assets,  shall  be  so  available.  (2)  In  case  representation 
is  not  required  or  intended  to  be  taken  out,  the  inspector  shall 
issue  to  the  claimant  a  certificate,  which  shall  be  available  for 
receipt  of  naval  assets,  without  probate." 
s-15:  Sect.  15.   "If  the   inspector,  on   the   return  of  the  cheque, 

application,  and  certificates,  is  not  satisfied  of  the  right  or  fitness 
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of  the  claimant,  lie  may  (by  indorsement  on  the  original  Will) 
certify  to  that  effect,  and  that  he  declines  to  interfere  ;  or  if  he 
thinks  fit,  he  may  (by  indorsement  on  the  original  Will)  certify 
his  objections  for  the  information  of  the  Court  out  of  which 
representation  would  be  taken,  and  if  the  Coui"t  thinks  fit  to 
grant  probate  to  the  claimant,  the  same,  being  produced  to  the 
inspector  and  registered,  shall  be  indorsed  by  him  as  available 
for  receipt  of  naval  assets  and  shall  be  so  available  accordingly." 

Sect.  16  provides  that  the  minister  shall  advise  the  Admiralty  s.  16: 
by  letter  of  his  reasons  if  he  is  not  satisfied  that  the  holder  of 
the  cheque  is  the  person  qualified  to  act  according  to  it. 

Sect.  17  provides  that,  where  probate  has  been  obtained  with-  s.  17. 
out  the  inspector's  certificate,  and  naval  assets  form  part  of  the 
effects,  the  inspector  may,  if  satisfied  that  representation  has  been 
obtained  by  the  proper  person,  admit  the  probate  as  authority 
for  the  receipt  of  naval  assets  by  indorsement  thereon,  and  that 
it  shall  be  available  accordingly. 

For  further  information  as  to  the  disposal  of  money  and 
effects  under  the  control  of  the  Admiralty  belonging  to  deceased 
officers,  seamen  and  marines  of  the  Eoyal  Navy,  and  marines 
and  other  persons,  see  stat.  28  &  29  Yict.  c.  Ill,  the  Order  in 
Council  just  referred  to  and  Tristram  &  Coote's  Probate  Practice, 
Pt.  I.  Ch.  IV.  With  regard  to  the  Wills  of  merchant  seamen, 
the  Merchant  Shipping  Act,  1894  (57  &  58  Yict.  c.  60)  provides,  57  &  58  Vict. 
by  sections  176,  177,  178  and  179,  for  the  mode  of  payment  by 
the  Board  of  Trade  of  the  money  and  effects  of  deceased  seamen 
and  apprentices  {g). 

{(j)  And  see  ante,  p.  37,  and  dlao  post,  p.  366. 
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BOOK    THE    FIFTH. 

OF  THE  ORIGIN  OF  ADMINISTRATION :  AND  OF  THE 
APPOINTMENT  OF  ADMINISTRATORS. 


CHAPTER  THE  FIRST. 

IN  WHAT  COURT  ADMINISTRATION  MUST  BE  TAKEN  OUT  I 
AND  THEREWITH  OF  WHAT  MAY  BE  DONE  BY  THE 
ADMINISTRATOR  BEFORE  LETTERS  OF  ADMINISTRATION 
ARE  GRANTED. 

In  case  a  party  makes  no  testamentaiy  disposition  of  his 
property,  he  is  said  to  die  intestate  {a) :  the  consequences  of  which 
it  is  now  proposed  to  consider. 

SECTION  I. 

In  what  Court  the  Letters  of  Administration  shall  be  obtained. 

In  ancient  time,  when  a  man  died  without  making  any  dis- 
position of  such  of  his  goods  as  were  testable,  it  is  said  that  the 
king,  who  is  parens  patriae,  and  has  the  supreme  care  to  provide 
for  all  his  subjects,  used  to  seize  the  goods  of  the  intestate,  to 
the  intent  that  they  should  be  preserved  and  disposed  for  the 
burial  of  the  deceased,  the  payment  of  his  debts,  to  advance 
his  wife  and  children,  if  he  had  any,  and  if  not,  those  of  his 
Ancient  pre-  blood(i).  This  prerogative  the  king  continued  to  exercise  for 
the^Crown  •  some  time  by  his  own  ministers  of  justice,  and  probably  in  the 
County  Court,  where  matters  of  all  kinds  were  determined  ;  and 
it  was  granted  as  a  franchise  to  many  lords  of  manors,  and 

(a)  2  Black.  Comm.  494.  (/))  Hensloe's  Case,  9  Co.  38,  h. 
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others,  who  had,  until  the  passing  of  the  Court  of  Probate  Act, 

a  prescriptive  right  to  grant  administration  to  their  intestate 

tenants   and   suitors   in   their   own   Courts   Baron   and    other 

Courts  (r).     Afterwards  the  Crown,  in  favour  of  the  Church,  transferred  to 

invested  the  prelates  with  this  branch  of  the  prerogative  :  for  it 

was  said,  none  could  be  found  more  fit  to  have  such  care  and 

charge  of  the  transitory  goods  of  the  deceased,  than  the  Ordinary, 

who  all  his  life  had  the  cure  and  charge  of  his  soul.      The 

goods   of  the   intestate   being   thus   vested    in   the   Ordinary, 

as  trustee  {d)  to  dispose  of  them  in  jnos  ksus,  it  has  been  said 

that  the   clergy  took  to  themselves   (under  the  name  of   the 

church  and  poor)   the  whole  residue  of  the  deceased's  estate, 

after  the  partes  rationahiles  of  the  wife  and  children  had  been 

deducted,  without  paying  even  his  lawful  debts  and  charges 

thereon:  until  by  stat.  "Westm.  2    (13  Edw.  I.  c.  19),  it  was  by  stat. 

enacted  that  the  Ordinary  should  be  bound  to  pay  the  debts  of  Ordinary"' 

the  intestate  as  far  as  his  goods  extended,  in  the  same  manner  bound  to  pay 

°    ,  debts  of  in- 

that  executors  were  bound  m  case  the  deceased  had  left  a  testate: 
"Will  {e).  However  in  Siicllinfs  Case,  it  was  resolved  that,  if 
the  Ordinary  took  the  goods  into  possession,  he  was  chargeable 
with  the  debts  of  the  intestate  at  common  law,  and  that  the 
stat.  Westm.  2  was  made  in  affirmance  of  the  common  law  (/). 
But  though  the  Ordinary  was  (either  at  common  law,  or  by 
force  of  this  statute,)  liable  to  the  creditors  for  their  just  and 
lawful  demands,  yet  the  residuum,  after  payment  of  debts, 
remained  still  in  his  hands,  to  be  applied  to  whatever  pm'poses 
the  conscience  of  the  Ordinary  should  approve.  The  flagrant 
abuses  of  which  power  occasioned  the  Legislature  to  interpose, 
in  order  to  prevent  the  Ordinaries  from  keeping  any  longer  the 
administration  in  their  own  hands,  or  those  of  their  immediate 

(c)  2  Black.  Comm.  494.  See  it  is  a  curious  fact,  and  one  which 
ante,  p.  208.  strongly  marks  the  influence  of  the 

(d)  The  clergy  had  never,  at  any  papal  power  in  England  at  that 
time,  in  this  country,  by  law,  any  period,  that  this  article  was  whoUy 
beneficial  interest  in  the  property  omitted  in  the  Magna  Charta  of 
of  intestates,  but  merely  the  right  Henry  III. :  note  to  Warwick  v. 
or  duty  of  jurisdiction  and  adminis-  Grevilh,  1  PhiUim.  124,  by  the 
tration,  and  the  right  of  possession  learned  reporter. 

for  the  latter  purpose  :     Dyke   v.  (/)   5    Eep.    82,    h.       See    also 

Walford,  0  Moo.  P.  C.  434.  IhnsJoes  Case,  9  Eep.  39,  b,  where 

(e)  2  Black.  Comm.  495.  The  Lord  Coke  lays  down  the  same  law, 
32nd  article  of  the  Magna  Charta,  and  cites  several  authorities  in  sup- 
extorted  from  King  John,  expressly  port  of  it :  Com.  Dig.  Administra- 
provides  against  these  abuses  ;  but  tor  (A.). 
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31  Edw.  III. 
stat.  1,  ad- 
miuistrtttion 
to  be  granted 
to  the  next 
and  most 
lawful 
friends ; 
•whence  origi- 
nuted  admin- 
istrators. 


By  the  Court 
of  Prohiite 
Act  (1S57), 
s.  3,  juris- 
diction of 
Ecclesiastical 
Courts  to 
grant  admin- 
istrntion  is 
abolished. 
By  sect.  4  to 
be  exercised 
in  the  Court 
of  Probate : 
and  now  exer- 
cised by  Pro- 
bate Division 
of  High 
Court. 


dependents:  and  therefore  the  statute  of  31  Edw.  III.  st.  1, 
c.  11,  provides,  "  tlmt  in  case  where  a  man  dicth  intestate,  the 
Ordinaries  shall  depute  of  the  next  and  most  lawful  friends  of 
the  dead  person  intestate  to  administer  his  goods :  which  persons 
so  deputed  shall  have  action  to  demand  and  recover,  as  executors, 
the  debts  due  to  the  said  deceased  intestate,  in  the  King's 
Court,  to  administer  and  dispend  for  the  soul  of  the  dead  :  and 
shall  answer  also  in  the  King's  Court,  to  others  to  whom  the 
said  deceased  was  holden  and  hound,  in  the  same  manner  as 
executors  shall  answer.  And  they  shall  he  accountable  to  the 
Ordinaries  as  executors  be  in  the  case  of  testament,  as  well  as  of 
the  time  past  as  the  time  to  come." 

This  is  the  original  of  administrators,  as  they  stood  at  the 
time  of  the  passing  of  the  Probate  Act  (1857),  20  &  21  Yict. 
c.  77  {rj).  They  were  the  officers  of  the  Ordinary  appointed  by 
him  in  pursuance  of  the  statute  (//),  and  their  title  and  authority 
were  derived  exclusively  from  the  Ecclesiastical  Judge,  by  grants 
which  are  usually  denominated  letters  of  administration. 

As  already  mentioned  (/),  by  the  3rd  section  of  the  Court  of 
Probate  Act  (1857),  the  jurisdiction  of  the  Ecclesiastical  and 
all  other  Courts  to  grant  letters  of  administration  of  the  effects 
of  deceased  persons  was  abolished  ;  and  by  sect.  4  [k),  that  juris- 
diction was  to  be  exercised  in  the  Queen's  name  by  the  Court  of 
Probate. 

The  jurisdiction  of  the  Coui't  of  Probate  was  by  the  Judica- 
ture Act  transferred  to,  and  is  now  exercised  by,  the  Probate 
Division  of  the  High  Court  of  Justice  (/) . 


SECTION  II. 


What  may  he  done  by  an  Administrator  before  Letters  of 
Administration  are  granted. 

Generally  an        It  has  been  shown  that  an  executor  may  perf  omi  most  of  the 

caMottcf  °^'   ^^^^  appertaining  to  his  office,  before  probate  {m).     But  with 

before  letters :  respect  to  an  administrator,  the  general  rule  is,  that  a  party 

entitled  to  administration  can  do  nothing  as  administrator  before 

letters  of  administration  are  granted  to  him ;  inasmuch  as  he 


{g)  2  Black.  Comm.  495. 

{h)  Ibid. 

(?:)  Ante,  p.  209. 

(Z)  A7ife,  pp.  209,  210. 


(/)  36  &  37  Vict.  c.  66,  s.  16.  See 
uute,  p.  210. 

{vi)  Ante,  p.  220  ct  seq. 
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derives  his  authority,  not  like  an  executor  from  the  Will,  but 
entirely  from  the  appointment  of  the  Court  {)i). 

Thus  it  was  always  held  at  law  that  an  executor  might  com-  he  cannot 
mence  an  action  before  proving  the  Will,  and  it  was,  generally  action  at  law: 
speaking,  sufficient  if  he  had  probate  in  time  for  the  hearing  (o), 
yet  letters  of  administration  must  issue  before  the  commence- 
ment of  a  suit  at  law  by  an  administrator  ;  for  he  has  no  right 
of  action  until  he  has  obtained  them  (j^). 

In  Chancery,  however,  the  practice  was  not  quite  so  strict,  although  he 
for  a  bill  in  Chancery  could  be  filed  before  a  plaintiff  had  taken  mence  action 
out  letters  of  administration  and  it  was  sufficient  to  have  them  iii/-]haucery 
at  the  hearing  ((/),  but  the  bill  had  to  allege  that  they  were 
already  obtained  (/•).    This  difference  of  practice  seems  to  remain 
notwithstanding  the  Judicature  Act. 

So  if  an  executor  releases  before  probate,  such  act  will  bind  A  release  by 
him  after  he  has  proved  the  Will  («)  ;  but  if  a  man  releases  trator  before 
and  afterwards  takes  out  letters  of  administration,  it  will  not  j^.*-*^^^'^  °°*' 
bar  him :    for  the  right  was  not   in  him  at  the  time  of  the 
release  (;*). 

So  though  an  executor  may  assign  a  term  for  years  of  the  Assignment 
testator,  before   probate,  yet   an   assignment   by  an   adminis-  by  adminis- 
trator before  letters  is,  it  seems,  of  no  validity  [ii).     Again,  if  j^^'ator  before 
the  deceased  was  a  tenant  from  year  to  year,  a  surrender  of  this  valid. 
leasehold  interest  cannot  be  made  by  a  next  of  kin  before  taking 
out  letters  of  administration  (.r). 

In  Doe  V.  Glenn  (//),  the  lessee  of  premises,  under  a  condition 
of  re-entry  if  the  rent  should  be  in  arrear  twenty-eight  days, 

(//)  Waril'foi-d    v.     Wanhfurd,    1  bill  filed :     Humphreys    v.    Huni- 

Salk.  301,  by  Powys,  J.        .  lyh'eijs,   3  P.   "Wms.  351 ;  Battmaii 

(o)  See  ante,  pp.  224,  225.  v.  Margerison,  6  Hare,    496.     But 

{jj)  Martiny,  Fuller,  Comb.  371 ;  see  Simons  v.  Milman,  2  Sim.  241  ; 

Com.  Dig.  Admon.  B.  9 ;  1  Salk.  Jones  v.  Howells,  2  Hare,  353.     See 

303,  by  Powell,  J. ;   Wooldridge  v.  emte,  p.  225. 

Bishop,    7   B.   &   C.    406.     An  acl-  (r)  Humphreys  v.  Ingledvn,  1  P. 

ministrator  with  the  Will  annexed  "Wms.  753 ;  Moses  v.  Levi,  3  Y.  & 

has  no  more  right  in  this  respect  Coll.  359,  366. 
than     any     other     administrator :  (s)  Ante,  p.  220. 

Phillips  V.  Hartley,  3  C.  &  P.  121.  {i)  Middleton's  Case,  5  Co.  28,  h. 

{q)  Fell    V.    Lutu'idge,   Barnard.  [u]  3  Preston  on  Abst.  146.     See 

Chanc.  Cas.  320,  by  Lord  Hard-  Bacon  v.  Simpson,  3  Mees.  &  W.  87, 

wicke,  who  observed  that  it   was  per  Parke,  B. 

different  at  law  :  Horner  v.  Horner,  {x)  Rex  v.  Great  Glenn  [Inhahi- 

23  L.  J.  Ch.  10.     See  also  as  to  the  tants  of),  5  B.  &  Adol.  188. 
relation  of  the  letters  obtained  after  {y)  1  Adol.  &  Ell.  49. 
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died  iu  bad  circumstances  :  His  brother  administered  do  son  tori  ; 
and  agreed  with  tlio  landlord  to  give  him  possession,  and  suffer 
the  lease  to  be  cancelled,  on  his  abandoning  the  rent,  which  was 
twenty-eight  days  in  arrear :  The  brother  afterwards  took  out 
letters  of  administration :  And  it  was  held,  that  his  agreement 
as  administrator  do  son  tort  did  not  conclude  him  as  rightful 
administrator,  nor  give  a  right  of  possession  to  the  landlord  who 
had  entered  under  the  agreement,  but  who  had  not  made  demand 
of  the  rent  according  to  the  common  law,  or  proceeded  by  eject- 
ment according  to  stat.  4  Greo.  II.  c,  28. 

Accordingly  it  w^as  held   in  a  subsequent   case  (s),  that  an 

administrator  was  not  estopped  by  a  mortgage  he  had  made  of 

the  premises  in  dispute  at  a  time  prior  to  his  having  become 

administrator. 

Notice  to  be         Where  it  had  been  agreed  by  articles  of  partnership  that  the 

ministrator       executor  or  administrator  of  a  deceased  partner  should  have  the 

not  effectually  option  of  Succeeding  to  the  share  of  the  deceased  in  the  partner- 
given  before       ,  .     ,       .  %  .    .  ,  .  ,  .       , 
letters.            ship  business  and  efiects  on  giving  notice  withm  three  calendar 

months  of  the  decease  to  the  surviving  partners,  it  was  held  that 

a  notice  given  by  the  administrator  of  the  deceased  partner 

within  the  three  months  of  his  death,  but  before  taking  out 

letters  of  administration,  was  not  an  effectual  notice  within  the 

meaning  of  the  indenture,  for  that  the  letters  of  administration 

had  not  relation  back  to  the  act  of  giving  notice,  so  as  to  clothe 

him  with  the  character  of  administrator  at  that  time  {a). 

Instances  of         Yet  cases  may  certainly  be  found,  where  the  letters  of  admin- 

valid  acts,  .  ,        .         ,  ,  ^    ^ -,   ,      ^  1      • 

though  done  istration  liavo  been  held  to  have  a  relation  to  the  death  of  the 
istraUorf""^"  iii^estate,  so  as  to  give  a  validity  to  acts  done  before  the  letters 
granted :  were  obtained.     Thus  if  a  man  takes  the  goods  of  the  intestate 

as  executor  de  son  tort,  and  sells  them,  and  afterwards  obtains 
letters  of  administration,  it  seems  the  sale  is  good  by  relation 
and  the  wrong  is  purged  {h).  So  in  Whitehall  v.  Squire  (c), 
where  an  intestate  had  delivered  to  the  defendant  a  horse  to 
depasture,  and  the  plaintiff,  before  administration  granted, 
desired  the  defendant  to  buiy  the  intestate  decently,  who  there- 
upon buried  him,  and  the  plaintiff  agreed  that  the  defendant 
should  keep  the  horse  in  part  satisfaction  of  the  charges ;  and 

(z)  Metiers  v.  Broicn,  1  Hurls.  &  p.  99,  4th   edit. ;  Foster  v.   Bates, 

C.  686.  12  M.  &  W.  226 ;  Hill  v.   Curtis, 

(o)  Holland  v.  King,  6  C.  B.  727.  L.  E.  1  Eq.  90,  100,  ante,  p.  190, 

{h)  Kenricli    v.    Burgess,    Moor.  note  [y). 
126 ;  Godolph.    Pt.    2,    c.    8,    s.   5,  (c)  1  Salk.  295. 
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afterwards  tlie  plaintiff  took  administration,  and  brought  trover 
for  the  horse  ;  it  was  held  by  Dolben  and  Eyre,  Justices  (Holt, 
C.  J.,  dissent icntc),  that  the  plaintiff  was  bound  by  the  agree- 
ment, and  could  not  maintain  the  action.  The  principle,  how- 
ever, of  this  decision  appears  to  have  been,  that  the  plaintiff, 
being  b.  particcps  cri minis  in  the  very  act  of  which  he  complained, 
should  not  be  permitted  to  recover  upon  it  against  the  person 
with  whom  he  colluded  {((). 

Other  instances,  of  the  relation  of  the  letters  of  administration 
to  the  death  of  the  intestate,  will  be  found  in  a  subsequent  part 
of  this  Treatise  {e) . 

But  it  may  here  be  observed,  that  it  has  been  lately  laid  down  only  when 
that  such  relation  exists  only  in  those  cases  where  tlie  act  done  ^°n  fit°''f  th 
is  for  the  benefit  of  the  estate  :    And  accordingly,  in  a  case  estate, 
where  the  widow  of  an  intestate  had  remained  in  the  possession 
of  her  husband's  property  for  some  time  after  his  decease,  and 
the  intestate's  son  had  not  interfered  in  any  way  with  the  pro- 
perty, which  was  seized  under  a  writ  of  fi.  fn.  issued  against  the 
widow,  and  the  son  afterwards  took  out  administration,  it  was 
held  that  there  was  no  evidence  from  which  the  administrator's 
assent  to  the  widow's  taking  the  property  could  be  implied  : 
And  by  Parke,  B.,  even  if  there  had  been,  the  estate  was  not 
bound  by  it,  as  the  act  to  which  the  assent  was  given  did  not 
benefit  the  estate  (/). 

(d)  Mountford  v.  Gibson,  4  East,  mimstrator.     See  further,  accord., 

446,   by  Lord  Ellenborougli.      In  Morgan  v.   Thomas,  8  Exch..   305, 

Stewart  v.  Edmonds,  Sittings  after  by  Parke,  B.     See  also  Parsons  v. 

Hil.  Term,  1828,  cora^n Abbott,  C. J.,  Mayesden,  1  Freem.  152,  where  it 

the  intestate  had  sent  some  plate  was  laid  down,  that  if  a  man  takes 

to    the    defendant,    a   silversmith,  the  goods  of  the  deceased  by  the 

for  safe  custody,  and  was  at  the  consent  of  him  to  whom  adminis- 

same  time  indebted  to  him  in  a  tration  is  afterwards  granted,  this 

sum  exceeding  the  value  of    the  is  no  defence,  if  he  is  sued  as  exe- 

plate  :      The    plaintiff,     after    the  cutor  de  son  tort.     But  see  Uill  v. 

death  of  the  intestate,  and  before  Curtis,  uhi  supra, 

he  obtained  letters  of  administra-  ,  v  ^       -^,        ^,        ^, 

,.                 ^  ;i  X     -1,     ,  .     .     .  M  Pos<,  Pt.  11.  Bk.  I.  Ch.i.  p.468. 

tion,  assented  to  the  defendant  re-  ,  \'      i        •  w    <>        ■,   -, 

...       ,v       1  i.     •         I.-  n    L-        £  As  to  the  right,  founded  on  mere 

tammg  the  plate,  m  satisfaction  oi  .          °     '            . 

1  .      ,  •■  ,      1        „,            1     i.    1        i.  possession,  to  bring  actions  against 

his  debt ;    he  afterwards  took  out  ^                '            ■  ?      .            f    . 

■■••,,.             1  ,          ,  ,  ,  wrong-doers,     without    producing 

administration,  and  brought  trover  °    „      ,    .   .         .      ^              ° 

t      .1        -,  ,        -r,      ii^ji^ji.  letters  of  administration,  see  ante, 

tor  the  plate :   i  or  the  defendant,  ^                                           ' 

WJiitehaJl  v.  Squire 'was  cited;  but      ^"'        ' 

the    C.    J.    held    that    the    assent  (/)  Morgan  v.  Thomas,  8  Exch. 

was  not    binding    upon    the    ad-      302. 


'^18  Of  the  Origin  of  Administration.     [Pt.  t.  J3k.  v. 

Security  dc-  Wlieie  a  question  was  pending  in  the  Ecclesiastical  Court,  as 
the^Eccle-^  to  a  party's  riglit  to  a  grant  of  letters  of  administration,  and 
Riastical  Court  qxxc\\  party  possossed  himself  of  a  portion  of  the  goods  of  the 
possessing  deceased  before  he  had  established  his  title.  Sir  Gr.  Lee  decreed 
beforradimn-  ^^^^  ^^  should  give  such  Security  for  the  safety  of  the  goods  as 
istratiou         the  Court  sliould  approve  {g). 

granted. 

{g)  Jones  v.  Yarnohl,  2  Cas.  tomp.  Lee,  570. 


Ch.  II.  §  I.]     Of  General  Letters  of  Administration,  319 


CHAPTER  THE  SECOND. 

OF  THE  GRANT  OP  GENERAL  ORIGINAL  ADMINISTRATION  IN 
CASES  OF  TOTAL  INTESTACY. 

SECTION  I. 

To  whom  General  Administration  is  to  be  granted. 

It  has  already  appeared  that  the  statute  31  Edw.  III.  st.  1,  stat.  3i  Edw. 
c.  11,  provides,  that,  in  cases  of  intestacy,  "the  Ordinaries  shall  "'■^'J"!^ admin- 
depute  of  the  next  and  most  lawful  friends  of  the  dead  person  istration  to 
intestate   to   administer   his   goods "(«).      The   power   of   the  the^nearest 
Ecclesiastical  Judge  was  a  little  more  enlarged  by  the  statute  and  most 
21  Hen.  YIII.  c.  5,  s.  3,  which  provides,  that  in  case  any  person  friends: 

die  intestate,  or  that  the  executors  named  in  any  testament  Stat.  2i  Hen. 

.  ...  VIII.  c.  5, 

refuse  to  prove  it,  the  Ordinary  shall  grant  administration,  "  to  s.  3,  to  the 

the  widow  of  the  deceased,  or  to  the  next  of  his  kin,  or  to  both,  '"'I'^o^  or 

'  _  '  '   next  01  kin, 

as  by  the  discretion  of  the  same  Ordinary  shall  be  thought  or  both  at 
good":  and  the  same  section  goes  on  to  enact,  that  "where 
divers  persons  claim  the  administration  as  next  of  kin,  which 
be  equal  in  degree  of  kindred  to  the  testator,  or  person  deceased, 
and  where  any  person  only  desireth  the  administration,  as  next 
of  kin,  where  indeed  divers  persons  be  in  equality  of  kindred  as 
is  aforesaid,  that  in  every  such  case  the  Ordinary  to  be  at  his 
election  and  liberty  to  accept  any  one  or  more  making  request 
where  divers  do  require  the  administration." 

Before,  however,  inquiring  into  the  rights  of  the  persons  Exclusive 
expressly  pointed  out  in  the  above  statutes,  it  is  proper  to  con-  ^fsband  to^ 
sider  the  right  of  the  husband  to  be  the  administrator  of  his  he  the  wife's 
wife.    This  right  belongs  to  the  husband  exclusively  of  all  other  traTor : " 

(a)  Ante,  p.  314. 
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29  Car.  II. 
c.  3: 


unaltered  by- 
Married 
Women's 
Property  Act, 
1882  : 


persons  (/*),  and  tlie  Ordinary  lias  no  power  or  election  to  grant 
it  to  any  other  (r).  The  foundation  of  this  claim  has  been 
variously  stated :  By  some  it  is  said  to  ho  derived  from  the 
statute  of  31  Edw.  III.  on  the  ground  of  the  husband's  being 
"  the  next  and  most  lawful  friend  "  of  his  wife  (r/)  :  while  there 
are  other  authorities,  M'hich  insist  that  the  husband  is  entitled  at 
common  law,yM;Y'  nutriii,  and  independently  of  the  statutes  {c). 
But  the  right,  however  founded,  is  now  unquestionable ;  and  is 
expressly  confirmed  by  the  statute  29  Car.  II.  c.  3,  which  enacts, 
that  the  Statute  of  Distributions  (22  &  23  Car.  II.  c.  10,)  "  shall 
not  extend  to  the  estates  of  femes  covert  that  shall  die  intestate, 
but  that  ttiei)'  tniahands  may  demand  and  have  adminktmtion  of 
their  rights,  credits,  and  other  personal  estates,  and  recover  and 
enjoy  the  same  as  they  might  have  done  before  the  making  of 
the  said  Act." 

The  Married  Women's  Property  Act,  1882,  has  not  altered 
the  devolution  of  the  undisposed  of  separate  personalty  of  a 
married  woman.  Accordingly,  on  the  death  of  a  married 
woman  without  disposing  of  her  separate  personalty,  the 
quality  of  separate  property  ceases,  and  the  right  of  the 
husband  to  such  undisposed  of  personalty  accrues  as  if  the 
separate  use  had  never  existed. 

Thus,  where  a  married  woman,  who  had  a  power  of  aj)- 
pointment  over  certain  trust  funds,  and  was  also  possessed  of 
separate  estate,  her  title  to  which  had  accrued  before  the 
Married  Women's  Property  Act,  1882,  but  including  also  a 
considerable  amount  of  savings  of  the  income  of  such  estate 
accrued  since  the  Act,  died  in  1887,  having  in  the  same  year 
made  a  Will,  by  which  she  exercised  her  power  of  appoint- 
ment over  the  trust  fund  and  appointed  executors,  but  made 
no  disposition  of  her  separate  property,  it  was  held  that  on 
the  death  of  the  testatrix  the  title  of  her  husband  to  her 
undisposed  of  separate  estate  accrued,  and  that  the  executors 


(6)  Humphrey  y.  BuUen,  1  Atk. 
459. 

(c)  Sir  Oeorge  Sandys  Case,  3  Salk. 
22. 

[d)  3  Salk.  22;  EUiott  v.  Gurr, 
2  Phillim.  19;  and  it  would  seem 
that  tliis  is  the  right  view :  Fetti- 
place  V.  Gorges,  1  Ves.  46 ;  Re  Lam- 


berfs  Estate,  39  0.  D.  626.  It  is  to 
be  remembered  that  administration 
was  not  necessary  to  enable  the 
husband  to  take  his  deceased  wife's 
chattels  or  chattels  real,  though  it 
was  necessary  to  enable  him  to  take 
her  outstanding  choses  in  action. 

(f)   Com.     Dig.     Administrator 
(B.  6) ;    Waft  v.  Watt,  3  Ves.  247. 
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of  her  "Will  became  trustees  for  him,  and  not  for  the  next  of 
kin  of  the  testatrix  (/). 

The  separate  use,  whether  created  hy  statute  or  settlement, 
is  exhausted  when  the  wife  dies  without  making  a  disposi- 
tion {(j) . 

Tliis  riglit  of  administration  to  the  wife  is  not  an  eccle- 
siastical, hut  a  civil  right  of  the  luisbaud,  though  it  is  a  right 
that  was  administered  in  the  Ecclesiastical  Courts  (//). 

Thou<?h  a  marrias:e  he  voidable,  by  reason  of  some  eaiioiu'eal  where  the 

^     "  °  .  .   .  marriage  was 

disability  {c.{/.,  on  account  of  corporal  infirmities  and  formerly  voidable  the 

as   being  within   the   prohibited  degrees  of  consanguinity  or  J^titfed  to 

affinity),  yet  the  husband  is  entitled  to  the  administration  of  administra- 

the   wife,  unless  sentence  of   nullity  was  declared  before  her 

death  (/) .     But  where  the  marriage  took  place  under  one  of  the  wck.s,  whore 

civil  disabilities  (such  as  prior  marriage,  want  of  age,  idiotcy, 

and  the  like,  and  since  5  &  G  "Will.  lY.  c.  54,  b}^  being  within 

the  prohibited  degrees  of  consanguinity  or  affinity) ,  the  contract 

of  marriage  is  absolutely  void  ah  initio;  and  consequently  the 

husband   cannot  be   entitled    to   take    administration.     Thus, 

where  it  appeared  that  the  woman  was  of  unsound  mind  at  the 

time  of  the  celebration  of  the  marriage,  the  husband  was  refused 

administration  of  her  effects,  and  condemned  in  costs  (/.•). 

Where  a  wife  has  been  judicially  separated  or  has  obtained  a  Administra- 
protection  order,  under  stat.  20  &  21  Yict.  c.  85,  s.  21  (/),  and  dying  after  a 
afterwards  dies  in  the  lifetime  of  her  husband,  intestate,  the  iii<iit=ial. 

'  '  separation  or 

Court  will  decree  administration,  limited  to  such  property  as  protection 
she  acquired  since  the  judicial  separation  or  protection  order 
(without  specifying  of  what  that  property  consisted),  to  the 
next  of  kin  of  the  wife  ;  as  to  the  remainder,  administration  will 
be  granted  to  the  husband  {ni) . 

(/)  Be  LamherVs  Estate,  39  C.  D.  (/.■)  Browning  v.  Beane,  2  Phillim. 

620.  G9. 

(ry)  Cooper  V.  Macdonald,  7  C.  D.  (/)  See  ante,  p.  48. 

288 ;  Be  Lamlerfs  Estate,  39  C.  D.  (/?i)  In    the    goods    of    Worman, 

633.     As  to  tlie  distinction  between  1  Sw.  &  Tr.  513.     See  also  In  the 

the  husband's  title,  Jure  mariti,  to  goods  of  Faraday,  2  Sw.  &  Tr.  369  ; 

pvoiDorty  to  which  his  deceased  wife  In  the  goods  of  Weir,   2  Sw.  &  Tr. 

was  entitled  for  her  separate  use,  451  ;   In   the  goods   of    Stephenson, 

and  as  her  administrator    to    her  L.  E.  1  P.  &  D.  289.     It  is  neces- 

separate  property  under  the   Act,  sary,  generally  speaking,  that  the 

see posi,  p.  521,  n.  (//).  husband  should  be  cited:  In  the 

{h)  By  Sir  J.  Nicholl,  in  Elliott  goods  of  Brighton,  34  L.  J.  P.  &  M. 

V.  Gurr,  2  Phillim.  19,  20.  55.    He  has  no  right  to   the  ad- 

(/)  Elliott  V.  Gurr,  2  Phillim.  19.  ministration   if  the  marriage  has 

W.E. — VOL.  I.  Y 
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Administra- 
tion to  wife 
livinsr  apart 


Husbaml  a  Upon  tliG  bankruptcy  of  the  Imsband  his  riglit  to  administer 

to  liis  wife's  estate  is  not  sucli  a  right  as  will  vest  in  the  trustee 
under  his  bankruptcy,  l)ut  under  special  circumstances  the  Court 
will  grant  administration  to  the  trustee  under  section  73  of  the 
Probate  Act,  1857  (;/).  Since  the  Land  Transfer  Act,  1897, 
if  a  wife  dies  leaving  real  as  well  as  personal  estate,  the  heir-at- 
law  of  the  wife  must  renounce  or  be  cited,  as  he  has  under  that 
Act  an  equal  right  to  the  grant  of  administration  with  the  next 
of  kin.  In  special  circumstances  the  grant  will  be  made  under 
section  73  of  the  Probate  Act,  1857,  excluding  the  husband  (o), 
but  in  ordinary  cases  it  would  seem  that  the  husband  would  be 
entitled  to  administration  in  priority  to  the  wife's  heir-at- 
law  {p). 

Where  a  husband  agreed  by  deed  of  separation  that  if  his 

wife  died  intestate  her  next  of  kin  should  be  entitled  to  her 

irom  husband  property,  and  she  died  intestate,  leaving  separate  property  of 

tion  deed.        which  she  had   become  possessed  by  virtue  of  the  deed,  the 

Court,  notwithstanding  the  husband  objected,  granted  letters  of 

administration  to  her  father  limited  to  that  property  {q) . 

It  would  seem  that  a  man  convicted  of  bigamy,  in  respect 
of  his  marriage  with  the  intestate,  might,  nevertheless,  pro- 
pound his  interest  as  the  lawful  husband  of  the  deceased, 
in  a  suit  touching  the  administration  of  her  effects  in  the 
Ecclesiastical  Court :  and  might  succeed  in  such  suit  on  proof 
shown  of  his  not  having  been  guilty  of  the  crime,  notwith- 
standing his  said  conviction  be  pleaded  and  proved  (r) . 

In  case  the  wife  died  intestate,  and  afterwards  the  husband 
died  without  having  taken  out  administration  to  her,  the 
Ecclesiastical  Court  at  one  time  considered  itself  bound  by 
the  statute  to  grant  administration  to  the  next  of  kin  of  the 
wife,  and  not  to  the  representatives  of  the  husband  [s).     But 


Husband  con- 
victed of 
big-amy. 


By  the  old 
practice  if 
the  husband 
died  before 
he  obtained 
administra- 
tion, it  was 
granted  to 
the  wife's 
next  of  kin : 


been  dissolved  on  the  ground  of 
his  adultery  and  desertion  :  In  the 
goods  of  Hay,  L.  E.  1  P.  &  D.  51  ;  35 
L.  J.  P.  &  M.  3. 

(«)  In  the  goods  of  Turner,  12 
P.  D.  18. 

(o)  Land  Transfer  Act,  1897,  s.  2, 
Probate  Pule,  Nov.  20,  1897:  In 
the  goods  of  Ardern,  [1898]  P.  147. 
See  also  In  the  goods  of  Roberts, 
[1898]  P.  149. 


( p)  See  the  Land  Transfer  Act, 
1897,  s.  2  (4),  Probate  Pule  of 
Nov.  20,  1897,  and  In  the  goods  of 
Ardern,  uhi  sup, 

[q)  Allen  v.  Humphry s,  8  P.  D. 
16.  See  also  In  the  goods  of  Moore, 
[1891]  P.  299. 

(r)  Wilkinson  v.  Gordon,  2  Add. 
152.  See  1  Phillips  on  Evidence, 
336  et  seq.  7tli  edit. 

(.s)  Reere  v.    Strafford,    1    Hagg. 
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such  administrator  was  considered  in  equity  as  a  trustee  for 
the  representatives  of  the  liushand  (/"). 

In  the  case  of  In  the  goods  of  GiH{u),  Sir   John  Nicholl  but  by  the 
adverted  to  the  inconvenience  of  this  rule  of  granting  adminis-  tice,  it  is 
tration  to  those  who  have  no  beneficial  interest,  and  its  defiance  of  granted  to 

'  _    _       the  husband  s 

all  principles.     And  in  a  subsequent  case  (,r)  he  granted  adminis-  representa- 

tration  do  bonis  non  of  a  feme  covert  to  the  representatives  of  the  the°property 

husband,  an  appearance   having   been    entered,  and    adminis-  belouKs  to  the 

tration  prayed  by  the   next  of  kin  of  the  wife,  and  observed  of  kin : 

that  he   should  have    done  the  same  if  the  husband  had  not 

taken  out  administration,  unless  it   could   be    shown  that    he 

had   not  the  interest,  but   that    the  property  belonged  to  the 

wife's   next  of   kin :    And   the   learned  judge  desired  that  it 

might  be  understood  in  the  Registry  that  this  was  to  be  the 

rule   for  the  future,   unless  special  cause   to    the   contrary  be 

shown  (//).     And  the  course  in  the  Courts  now  is,  in  all  cases 

where  the  wife  has  predeceased  her  husband,  to  grant  to   the 

representatives  of  the  husband  alone  letters   of  administration 

to  the  wife  (z).      But   if  the  next  of  kin  are  entitled   to  the 

beneficial  interest  (as  by  settlement),  the  administration  is  still 

to  be  decreed  to  them ;  because  the  principle  is  that  the  grant 

ought  to  follow  the  interest  {a) . 

It  must  be  observed,  however,  that  the  husband's  next  of  kin  but  husband's 
must  constitute   themselves   his   legal   personal  representatives  ^^ug\  ^rgt^^ 
before   they    have    any    claim   to    administer    to    the    wife's  constitute 

,    .      ,j,  themselves 

estate  (6).  his  legal 

personal 
representa- 
347.     See  also  the  other  cases  re-      852.     See  In  the  goods  of  Bdl,   1  ti\es. 

ported  in  the  Appendix  to  2  Hagg.  Sw.  &  Tr.  288.     If  the  husband's 

And  see^5os^,  p.  383.  representatives  are  several  adminis- 

{t)  Cart  V.  Rees,  cited  in  Squib  v.  trators,    they    must    all    join    in 

Wyn,   1  P.  Wms.  381;  Eumphretj  taking  out  the    administration  to 

V.  BuUen,  1  Atk.  458 ;  Be  Lamberfs  the  wife  ;  for  it  is  not  the  practice 

Estate,  39  C.  D.  62G,  635.  *»  ™ake  a  subsequent  grant  to  one 


{u)  1  Ilagg.  341. 
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alone   of    co-administrators:    Secus 
as  to  co-executor :  In  the  goods  of 
{x)  FkJder  V.  Hanger,  3  Hagg.      ^rayjer,  2  Robert.  409. 

(z)  Per  Lord  Hatherley  in  Par- 

{y)  Administration  of  the  effects  tington  v.  Att.-Gen.,  L.  R.  4  H.  L. 

of  a  former  -wife  was  refused  to  the  iqO   109. 

representatives    of    a    second   wife  („)  i^  the  goods  of  Pountney,   4 

who  had  taken  out  administration  Hao-f.  289. 

to  her  husband,  the  next  of  kin  of  (?,)  Jn  the  goods  of  Crause,  1  Sw. 

the  husband  not  having  been  cited :  &  Tr.  146 ;  Att.-Oen.  v.  Partington, 

In   the  goods  of  Bowerby,  2   Curt.  3  Hurlst.  &  C.  193,  206;  L.  R.  4 

y2 
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Tlie    case    of    Gutteridye    v.     ^tUiccU{('),    in    wliieh     Lord 

Brougliam    appears    to    have    acted    inconsistently  Avith    this 

doctrine,  must  be  considered  overruled  [d). 

Since  Land  In  the  case  of  In  ihe  goods  of  Roberts  {e)  Sir  F.  H.  Jeune 

i^tTalio^^'  held    that  in  cases   comprising  real  estate  and  coming  within 

real  estate        the  Operation  of   the    Land    Transfer  Act,  LS97,  the   heir-at- 

of  wife  hiis      law  of   the  wife  had  a  right    to  the   grant  of    administration 

prior  ri,o:lit,  to   jj^  priority  to  the  personal  representative  of  the  husband,  and 

the  personal     that    the    personal   representative    of    the    husband    was    not 

of'thelbix's-^^^  entitled  to  a  general  grant  until  the  heir  had  been  cited.     He 

band :  thought,  however,  that  although  theretofore  grants  ad  colligendum 

had  been  applicable  to  personal  estate  only,  they  might,  by 

virtue   of  the   Land  Transfer  Act,  1897,  and  the  rule   made 

under  it  of  the  20th  November,  1897,  be  made  applicable  to 

personal     _      real  estate.     He  therefore  granted  letters  of  administration  to 

of^husband^^^  ^^®  personal  representative  of  the  husband  limited  ad  colligcnduni 

may  obtain      till  the  heir-at-law,  who  was  unknown,  could  be  cited,  with  liberty 

'couigoi/hou       to   let   the   real   estate   and   to   sell   the    farming    stock    and 

be  cit'ed  ^'^^     implements  of  husbandry  belonging  thereto. 

Husband  and       It  aj^pears  to  have  been  ruled  in  the  Prerogative  Court,  that 

wife  drowned  ^]2ere  the  husbaud  and  wife  are  drowned  in  the  same  ship,  they 

in  the  same  _  n         J 

ship.  must  be  presumed  to  have  perished  at  the  same  moment  unless 

proof  can  be  obtained  as  to  the  exact  time  of  the  death  of 
either  (,/').  At  all  events  in  such  cases,  in  order  to  entitle  the 
husband  to  the  wife's  property,  it  must  be  proved  that  he 
survived  her ;  and  consequently  the  administration  thereof  must 
be  granted  to  her  next  of  kin,  if  his  representative  cannot  give 
any  such  j)roof  {g) . 

H.  L.  100;  In  the  goods  of  Harding,  his  legal  title  without  making  the 

L.  E.  2   P.  &  D.   394.     See  j)ost,  legatee  a  party,  which  would  in  fact 

Pt.  II.  Bk.  III.  Ch.  I.  §  III.  p.  655.  be  administering  the  fund  in  the 

(c)  1  M.  &  K.  486.  absence   of  the   owner.      See   also 

{d)  Partingto7i  v.  Att.-Oen.,  L.  E.  Pennimjton  v.  Bnddey,  6  Hare,  459, 

4   H.   L.    100.      See    also    Loij  y.  by  Wigram,  V.-C. 

Duckett,    1    Cr.    &   Ph.    312.      His  (e)  [1898]  P.  149. 

lordship    there    said    that    Sir    J.  (/)  In   the  goods   of   Sehvyn,    3 

Leach's  view  was  more  correct  than  Hagg.  784;  1  Curt.  705.     But  see 

Lord  Brougham's,  because  it  would  Underwood  v.  Wing,  4  De  G.  M.  & 

follow  from  Lord  Brougham's  that  G.  633.     See  jwsi,  Pt.  iii.  Bk.  ill. 

even  where  an  executor  had  assented  Ch.  ii.  §  v.  p.  955,  where  this  siib- 

to  a  legacy  he  might  still  sue  for  ject  is  more  fully  considered, 

the  fund  out  of  which  the  legacy  {g)  Satterthivaite     v.     Powell,     1 

was  to  bo  paid  on  the  strength  of  Curt.  705  ;  In  the  goods  of  Wheeler, 
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It  has  {ili-Gcady  appeared  that  in  several  cases,  even  before  the  In  what  cases 
Married  Women's  Property  Act,  1882,   a  feme  covert  might  the  wife 
make  a  Will.     It  remains  to  be  considered  to  what  extent  her  ^igl't  control 
Will   operates   as   a   bar   to    the   husband's  right    to   bo   hor  rif^ht  to  ad- 
administrator,  uunibter : 

Prior   to    the   Mamed  Women's   Property  Act,  1882,  the  law  prior  to 
husband's  right  was  wholly  or  partially  barred  according  to  the  Womeu's 
extent  of  the  power,  or  tlie  husband's  agreement,  as  the  case  Pi'opti'tyAct: 
might  be. 

Since  the  passing  of  the  Married  Women's  Property  Act,  law  since 
1882,   the    prior   authorities    have    become   of    little   moment  -Women's 
except   as  to  cases  excluded  from   or  not  falling  within  the  Property  Act: 
operation  of  that  Act  [h) .     In  cases  coming  within  the  operation 
of  the  Act  a  married  woman  can  appoint  anyone  she  pleases 
executor  of  her  Will,  and  exclude  her  husband's  right  to  be  her 
administrator ;  and  a  grant  of  Probate  of  the  Will  of  a  married 
woman  is  now  unlimited,  and  there  is,  generally  speaking,  no 
C(eierorum  grant  (/). 

If  the  wife  be  executrix  to  another,  and  dies  intestate,  then,  administra- 
as  to  the  goods  which  she  had  in  that  capacity,  administration  wife  is 
must  not  be  granted,  generally  speaking,  to  her  husband  (A').  "^^o+Jler^^  °^ 
In  fact,  in  this  case,  the  administration  is  not  of  the  goods  of 
the  wife,  but  de  bonin  non  of  her  testator,  cum  testamento  anncxo. 
Consequently,  the  administration  must  be  granted  according  to 
the  rules  established  with  respect  to  that  species  of  grant,  which 
will  be  explained  in  the  subsequent  chapter  (/). 

As  to  the  right  of  the  widow ;  the  stat.  21  Hen.  YIII.  c.  5,  Of  the  right 
s.  '3,  directs  that  the  Ordinary  shall  grant  administration  "to  rp,    q^^.  °^' 
the  widow  or  the  next  of  kin  or  to  both  "  at  his  discretion  [m).  may  grant  ad- 


ministratiou 


31  L.  J.  P.  M.  &  A.  40.     See  x^ost,  making  a  joint  grant  to  a  -widow 

Pt.  I.  Bk.  V.  Cli.  III.  §  I.  p.  373.  and  one   of    the   persons    entitled 

{h)  For  those  cases  see  WiUiams  '^'^  distribution   (but  not   next  of 

Exors.  Stli  edit.  pp.  420  and  421.  l^in).   even    with    the    consent    of 


(/)  See  ante,  p.  298. 


the   next   of   kin,    and  of  all  the 

other  persons    entitled    in    distri- 
(/.•)  Smithy.  Jones,  Bulstr.  45;      ^^^^-^^^   ^^^^  ^^^^  ^^^  ^3^.^^  ^^^^.^^ 

J^o.es  v.i?o.,  W.Jones,  176  ;Jno«.,  ^^    ^^^    ^^^^^^    ^^     p^.^^^^^    ^^^^ 

3  Salk.  21.  jg.^  ^ggg  ^^^^^^    pp_  2,bQ,  357),  did 

(0  Sects.  1,  2.  jiQ^^   under    the   circumstances    of 

{m)  Sir  C.  Cresswell  in  the  case  the  case,  enable  him  to  do  so.     In 

of  In  the  goods  of  Browning,  2  Sw.  a  later  case,  Sir  J.  P.  "Wilde  held 

&  Tr.    634,   held    that   the   Court  that  the   Court  had  power  under 

is  precluded  by  this  statute  from  sect.  73  of  the  Probate  Act,  1857, 
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to  her  or  next  Therefore,  where  it  was  moved  for  a  mandamus  to  the  official  of 
them  joiuth' :  ^^^^  Bishop  of  Gloucester  to  commit  administratiou  to  the  widow 
of  an  intestate,  the  Com-t  refused  the  motion,  saying,  that  it 
would  he  to  deprive  the  Ordinary  of  his  election  in  granting  it 
siuce  Land  to  her,  or  the  next  of  kin  (»).  And  now  in  cases  where  the  assets 
1 897"^ where  '  i^^clude  real  estate  and  coming  within  the  operation  of  the  Land 
assets  include  Transfer  Act,  1897,  by  virtue  of  section  2  (4)  and  Probate  Hule 

real  estate,  .  . 

heir-at-law      of  20th  Nov.,  1897,  the  hcir-at-law  is  declared  to  be  equally 
equally  in-      entitled  with  the  next  of  kin  to  the  grant,  and  it  would  seem 

titled  with  ^  ... 

next  of  kin :  therefore  that  in  such  cases  the  above-mentioned  discretion  of 
the  judge  extends  to  the  heir  as  well  as  to  the  widow  and  the 
next  of  kin.  Where  in  such  cases  there  is  only  real  and  no 
personal  estate,  administration  will,  it  seems,  be  granted  to  the 
heir  (0) . 
administra-  The  statute  further  directs  the  Ordinary,  in  his  discretion,  to 

eranSd^to  ^  grant  administration  to  both  the  widow  and  the  next  of  kin ; — 
them  both  and  it  has  been  held  that  the  grant  may  be  to  them  both  jointly, 
separately :°  ^^  both  separately,  by  committing  several  administrations  of 
several  parts  of  the  goods  of  the  intestate  (7;).  Thus  in  a  case 
where  a  man  died  intestate,  leaving  a  wife  and  brother,  the 
Ordinary  granted  the  administration  of  some  particular  debts  to 
the  brother,  and  of  the  residue  to  the  wife :  And  a  mandamus 
was  moved  for,  to  grant  administration  to  the  wife  :  But  by  the 
Court :  The  Ordinary  may  grant  administration  to  the  brother 
as  to  part,  and  to  the  wife  for  the  rest ;  in  which  case  neither 
can  complain,  since  the  Ordinary  need  not  have  granted  any 
part  of  the  administration  to  the  party  complaining :  But  if  the 
intestate  leave  a  bond  of  100/.,  the  Ordinary  cannot  grant  ad- 
ministration of  50/.  to  one  person  and  50/,  to  another,  because 
this  is  an  entii-e  thiug  (</). 
the  election  of      But  the  Com't  prefers  a  sole  to  a  joint  administration  (;■),  and 

to  make  a  joint  grant  of  admiuis-  being    no    personalty,    notice  was 

tration  to  the  next  of  kin,  and  to  a  not  required   to   be   given   to   the 

person  entitled  in  distribution,  the  next  of  kin. 

next  of  kin  consenting  to  the  grant,  {p)  1  Eoll.  Abr.  tit.  Exor.  (D.) 

and   there  being   special    circum-  pi.  1,  p.  908;  4  Biu'n,  E.  L.  361, 

stances  rendering  such  joint  grant  PhilHmore's  edition, 

convenient:  In  tJte  goods  o/Grundi/,  (7)  Fuictryx.  Fawtry,!  Salk.  36. 

L.  E.  1  P.  &  D.  459.  (?•)  Where  a  joint  grant  is  made 

(n)  Anon.,  1  Stra.  525.  to  the  widow  and  one  of  the  next 

(0)  In  the  goods  0/  JBa7'nett,  llSdS']  of  kin,  all  the  other  next  of  kin 

P.  145.     In  this  case  the  title  of  must  consent  that  the  grant  shall 

the  heir   being    clear,    and    there  be  so  made  :  In  the  goods  of  New- 
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never  forces  a  joint  oue;    and  is  always  accustomed  to  give  the  Court  is  in 

priority  to  the  -Nvidow  to  accept  or  refuse  administration,  or  to  -^vidow : 

show  cause  why  it  should  not  be  granted  to  the  next  of  kin ; 

and  the  election  of  the  judge  is  in  favour  of  the  widow,  under 

ordinary  circumstances  and  unless  good  cause  to  the  contrary 

is  sliown  (.s).     But  the  Comi  has  always  held  that  adniinistra-  widow  set 

tion  may  be  granted  to  the  next  of  kin,  and  the  widow  be  set    q^^  ^^^^^ . 

aside  upon  good  cause  {t)  ;  for  instance,  if  she  has  barred  herself 

of  all  interest  in  her  husband's  personal  estate  by  her  marriage 

settlement  («),  or  where  she  has  eloped  from  her  husband,  or 

cohabited   in  his   lifetime  with  another  man  (.r),  or  has  lived 

separate  from  her  husband  {ij) .     But  the  circumstance  of  the 

wife  having  married  again  is  no  valid  objection  {z).      However, 

if  the  deceased  left  children,  one  of  whom,  supported  by  the 

rest,   applies   for   administration,   the   second    marriage   might 

induce  the  Court  to  prefer  the  child  {a) . 

Where  the  widow  is  a  lunatic  her  committee  is  entitled  where  widow 
preferably,  in  like  manner  as  the  widow  would  be,  unless  good 
cause  to  the  contrary  is  shown  by  the  next  of  kin  [b) .  If  there  is 
no  committee  of  her  estate,  administration  is  granted  to  the 
^vidow's  next  of  kin,  or  to  the  next  of  kin  of  the  husband, 
according  to  circumstances  (c),  or  in  cases  coming  mthin  the 


is  a  lunatic ; 


laid,  L.  R.  1  P.  &  D.  285.  And 
the  consent  of  a  minor  of  twenty 
years  and  six  months  was  acted 
upon  in  In  the  goods  of  Dickinson, 
[1891]  P.  292.  There  were,  how- 
ever, special  circumstances. 

(«)  Stretch  V.  Fynn,  1  Cas.  temp. 
Lee,  30 ;  Goddard  v.  Goddard,  3 
Phillim.  638.  See  also  Atkinson  v. 
Barnard,  2  PhiUim.  317.  But  ad- 
ministration of  the  effects  of  a 
domiciled  Scotchman  was  granted 
to  the  brother  (the  next  of  kin  of 
the  deceased)  without  citing  the 
widow,  a  similar  grant  having 
already  been  made  in  Scotland  :  In 
the  (joods  of  Rogerson,  2  Curt.  656. 

{t)  See  accord.,  In  the  goods  of 
Anderson,  3  Sw.  &  Tr.  489 ;  Lire 
Boddcn,  28  L.  T.  N.  S.  368  ;  //;  the 
goods  of  Stevens,  [1898]  P.  126. 

(«)  Widkcr    V.     CarJess,    2   Cas. 


temp.  Lee,  560. 

(x)  Fleming  v.  Pelham,  3 
217,  note  [h) ;  Cunycrs  v.  Kitson,  3 
Hagg.  556.  It  should  be  noticed 
tha,t  where  an  application  is  made 
for  a  grant  of  administration  to  a 
person  other  than  the  widow  on 
the  ground  of  the  widow's  mis- 
conduct, the  Court  will  requii-e  the 
widow  to  be  cited  :  In  the  goods  of 
Middleion,  14  P.  D.  23. 

(//)  Lamhell  v.  Lanibell,  3  Hagg. 
568.  See  ChappeU  v.  ChuppeU,  3 
Curt.  429. 


494. 

(") 


Wthb    V.    Needhum,     1    Add. 

Ibid.  496. 

Afford  V.  xUfvrd,  Dea.  &  Sw. 


(c)  In  the  goods  of  Willian}s,  3 
Hagg.  217  ;  In  the  goods  of  Da  nor, 
5  Notes  of  Cas.  97. 
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a  divorce 

ac('oi'(liiis>'  to 
foreign  luw 
allmvod  in  a 
question  of 
grantinj^f  ad- 
ministration 
to  a  second 
■wife. 


Wife  divorced 
a  mensa  et 
thoro. 


Land  Transfer  Act,  1897,  to  the  lieir-at-law,  if  lie  is  the  person 
principally  intorosted  [d). 

Where  the  intestate  had  married  a  first  wife  in  Denmark, 
both  parties  hciug  domiciled  there,  from  whom  lie  was  divorced 
by  a  contract  of  separation  and  other  proceedings  amounting  to 
a  divorce  a  vhicuto  iiiafrijjio)ui  according  to  the  Danish  law,  and 
then  married  a  second  wife ;  such  second  wife  was  allowed 
hy  the  Prerogative  Court  to  take  out  administration  to  the 
husband  (c) . 

If  a  wife  has  been  divorced  a  mcnsa  et  tlioro,  for  adultery  on 
her  part,  she  forfeits,  it  would  seem,  her  right  to  the  adminis- 
tration {/). 


Of  the  right 
of  the  next 
of  kin : 

Who  are  the 
next  of  kin 
entitled  to 
administra- 
tion under 
the  statutes. 
Right  to  ad- 
ministration 
follows  the 
right  to  the 
property. 


It  now  becomes  necessary  to  inquire,  who  are  the  "next  and 
most  lawful  friends,"  and  the  "next  of  kin,"  entitled  to  the 
grant  of  the  administration  under  the  statutes. 

Lord  Coke  describes  them  to  be  "the  next  of  blood  who 
are  not  attainted  of  treason,  felony,  or  have  any  other  lawful 
disability  "  {g). 

It  may  here  be  observed,  that  it  is  a  settled  principle,  estab- 
lished by  the  Ecclesiastical  Court,  and  followed  by  the  Probate 
Court,  that  the  right  to  the  administration  of  the  effects  of  an 
intestate  follows  the  right  to  the  property  in  them,  or,  in  other 
words,  the  principle   is  that   the  grant  ought   to   follow   the 


(J)  Cf.  anie,  p.  322,  note  (o). 

(e)  Rijan  v.  Ryan,  2  PHUim.  332. 

(/)  Fettifer  \.  James,  Bunbury, 
16;  In  the  goods' of  Davies,  2  Curt. 
628,  where  Sir  H.  Jenner  in  his 
judgment  said  :  "  Although  this 
Court  has  a  discretion  granted  by 
the  statute,  the  practice,  which  is 
the  law  of  the  Court,  is  to  consider 
the  widow  as  entitled  to  the  admin- 
istration in  the  first  instance,  and 
although  divorced  a  mensa  et  thoro, 
she  is  the  widow  still.  But  where 
she  has  been  divorced  from  her 
husband  for  adultery  on  her  part, 
I  think  the  case  is  a  i^roper  one 
for  the  discretion  of  the  Court." 
Now  by  sect.  16  of  20  &  21  Vict. 
c.  85,  a  judicial  separation  is  sub- 


stituted for  divorce  a  mensa  et 
thoro ;  but  it  would  seem  that 
similar  principles  apply.  See  In 
the  goods  of  Ihler,  L.  E.  3  P.  &  D. 
50.  As  a  wife  divorced  a  vinculo 
matrimonii  has  forfeited  all  inter- 
est in  the  estate  of  the  deceased 
former  husband,  there  is  no  neces- 
sity for  citing  her  before  gi'anting 
administration  to  the  next  of  kin. 
See  In  the  goods  of  Nares,  13  P.  D. 
35.  But  the  Court  will  not,  at 
any  rate  without  notice,  pass  over 
the  widow  who  has  been  legally 
separated  from  her  husband  by 
reason  of  his  cruelty,  in  granting 
administration  to  his  estate  :  In  the 
goods  of  Ihler,  ubi  stipra. 

(</)  Hensloe's  Case,  9  Co.  39,  h. 
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interest  (A) .  Whence  it  seems  to  follow,  that  the  cases  which 
have  decided  what  persons  are  next  of  kin,  so  as  to  he  entitled 
to  a  share  of  the  intestate's  personal  estate  under  the  Statutes  of 
Distribution,  are  authorities  upon  the  question,  as  to  what 
parties  are  next  of  kin,  so  as  to  be  entitled  to  administration 
under  the  Statutes  of  Administration. 

It  has  been  laid  down,  that  the  Statute  of  Distribution  must  Construction 
be  construed  according  to  the  common  law  (/).  Nevertheless,  Dibtribution 
the  more  modern  cases  seem  to  have  fully  established  that  the  ^^  modera 

•^  _  cases  accord- 

construction,  as  to  the  proximity  of  degrees  of  kindred  at  least,  iug  to  rules  of 

is  to  be  according  to  the  rules  of  the  civil  law  (/.).  ^^^     ^^' 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  Deiinition 
subjects  to  be  "  viiicutiim  personarum   ah   codem  stipite  descen-  tuiuitT^' 
dcjitiii))/,'^  the  connection  or  relation  of  persons  descended  from 
the  same  stock  or  common  ancestor  (/) .     The  consanguinity  is 
either  lineal  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between  persons,  Lineal  con- 
of  whom  one  is  descended  in  a  direct  line  from  the  other,  as  ^''^"o"^'^^  ^• 
between  the  Propositus  and  his  father,  grandfather,  great- 
grandfather, and  so  upwards  in  the  direct  ascending  line,  or 
between  the  Propositus  and  his  son,  grandson,  great-grandson, 
and  so  downwards  in  the  direct  descending  line.  Every  genera- 
tion, in  this  lineal  direct  consanguinity,  constitutes  a  different 
degree,  reckoning  either  upwards  or  downwards :  The  father  of 
the  Propositus  is  related  to  him  in  the  first  degree,  and  so 
likewise  is  his  son  ;  his  grandsire  and  grandson  in  the  second ; 
his  great-grandsire  and  great-grandson  in  the  third.  This  is 
the  only  natural  way  of  reckoning  the  degrees  in  the  direct 
line ;  and  therefore  universally  obtains,  as  well  in  the  civil 
and  canon,  as  in  the  common  law.  This  lineal  consanguinity, 
it  may  be  observed,  falls  strictly  within  the  definition  of  vinculum 
2)ersona)'um  ah  eodem  stip'de  desceiideutiuni ;  since  lineal  relations 
are  such  as  descend  one  from  the  other,  and  both  of  course  from 
the  same  common  ancestor  {in) . 

Collateral  kindred  answers  to  the  same  description  :  collateral  Collateral 
relations  agreeing  with  the  lineal  in  this,  that  they  descend  from  ^°°^^f ' 
the  same  stock  or  ancestor ;  but  differing  in  this,  that  they  do 

{h)  By  Sir  John  NichoU,  In  the  (A)  LocJ^  v.  Lal-e,   2  Cas.  temp. 

goods  of  GiU,  1  Hagg.  342,    ante,  Lee,  420 ;  4  Burn,  E.  L.  543,  Pliil- 

p.  323.     And  see  post,  p.  345.  limore's  edition. 

(?■)  Blad-horough  y.   Davis,   1  P.  (/)  2  Black.  Comm.  203. 

Wms.  50.  (m)  Ihid. 
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not  descend  one  from  tlie  oilier.  Collateral  kinsmen  are  such, 
then,  as  literally  spring  from  one  and  the  same  ancestor  who  is 
the  stuys,  or  root,  the  stipes,  trunk,  or  common  stock,  from 
whence  these  relations  are  branched  out.  As  if  John  Stiles  has 
two  sons,  who  have  each  a  numerous  issue  ;  both  these  issue  are 
lineally  descended  from  John  Stiles  as  their  common  ancestor  : 
and  they  are  collateral  kinsmen  to  each  other,  because  they 
are  all  descended  from  this  common  ancestor,  and  all  have  a 
portion  of  his  blood  in  their  veins,  which  denominates  them 
coHsaiKjiiiiieos  (»). 

It  must  be  carefully  remembered,  that  the  very  being  of 
collateral  consanguinity  consists  in  this  descent  from  one  and 
the  same  common  ancestor.  Thus  Titius  and  his  brother  are 
related  ;  why  ?  because  both  are  derived  from  one  father  :  Titius 
and  his  first  cousin  are  related;  why  ?  because  both  are  descended 
from  the  same  grandfather ;  and  his  second  cousin's  claim  to 
consanguinity  is  this  :  that  they  are  both  derived  from  one  and 
the  same  great-grandfather.  In  short,  as  many  ancestors  as  a 
man  has,  so  many  common  stocks  he  has,  from  which  collateral 
kinsmen  may  be  derived.  And  as  we  are  taught  by  Holy 
"Writ,  that  there  is  one  couple  of  ancestors  belonging  to  us  all 
from  Avhom  the  whole  race  of  mankind  is  descended,  the  obvious 
and  undeniable  consequence  is,  that  all  men  are  in  some  degree 
related  to  each  other  (o) . 

The  mode  of  calculating  the  degrees  in  the  collateral  line  for 
the  purpose  of  ascertaining  who  are  the  next  of  kin,  so  as  to 
be  entitled  to  administration,  conforms,  as  it  has  been  above 
observed,  to  that  of  the  civil  law,  and  is  as  follows  :  to  count 
upwards  from  either  of  the  parties  related  to  the  common  stock, 
and  then  downwards  again  to  the  other,  reckoning  a  degree  for 
each  person,  both  ascending  and  descending  (;;)  ;  or,  in  other 
words,  to  take  the  sum  of  the  degrees  in  both  lines  to  the 
common  ancestor  (q). 

The  Propositus  and  his   cousin-german   are   related   in  the 


{u)  2  Black.  Comm.  204. 

(o)  Hid.  205. 

Ip)  Ibid.  207 ;  Toller,  88. 

{q)  I  hid.  and  Mr.  Christian's  note 
to  2  Black.  207.  According  to 
tko  canon  law,  the  mode  of  com- 
putation is  to  begin  at  the  common 
ancestor,   and  reckon  downwards, 


and  ill  whatsoever  degree  the  two 
jiersons,  or  the  more  remote  of 
them,  is  distant  from  the  common 
ancestor,  that  is  the  degree  in  which 
they  are  related  to  each  other.  It 
is  obvious,  that  the  degrees  by  this 
calculation  are  fewer  than  by  the 
mode  of  the  civilians. 


Cli.  ir.  §  1.]     To  ivhom  tlicij  ^should  he  granted.  J3«il 

fourth  degree — because,  folloAving  tlie  rule  of  computation,  from 
the  Propositus  ascending  to  his  father  is  one  degree  :  from  him 
to  the  common  ancestor,  the  grandfather,  two :  then,  descending 
from  the  grandfather  to  the  uncle,  tlu-ee :  and  from  the  uncle 
to  the  cousin-german,  four.  Again,  the  second  cousin  of  the 
Propositus  is  related  in  the  sixth  degree  ;  because,  from  the 
Propositus,  ascending  to  his  father  is  one  degree ;  from  his 
father  to  his  grandfather,  two ;  from  his  grandfather  to  his 
great-grandfather,  the  common  ancestor,  three;  then,  descending, 
from  the  great-grandfather  to  the  great-uncle  of  the  Propositus, 
four ;  fi'om  the  great-uncle  to  the  great-uncle's  son,  five  ;  from 
his  great-uncle's  son  to  his  second  cousin,  six. — It  will  be 
observed,  that  kindred  are  found  distant  from  the  Propositus  by 
an  equal  number  of  degrees,  although  they  are  relations  to  him 
of  very  different  denominations.  Thus,  a  grand-daughter  of 
the  sister,  and  a  daughter  of  the  intestate's  aunt  {i.e.,  a  great- 
niece  and  a  first  cousin),  are  in  equal  degree,  being  each  foui- 
degrees  removed  (r). 

In  the  further  consideration  of  this  mode  of  computing 
proximity  of  kindred,  and  the  rights  to  administiation  derived 
from  it,  several  remarkable  distinctions  may  be  observed,  with 
reference  to  the  corresponding  rules  of  the  common  law, 
respecting  succession  to  inheritances. 

1st.  Eelations  by  the  father's  side  and  the  mother's  side  are  Eelatious  by 
in  equal  degree  of  kindred ;  and,  therefore,  equally  entitled  to  ^^^ii'  ^  ^^^^ 
administration  :  for,  in  this  respect,  dignity  of  blood  gives  no  entitled  with 
preference  (.s).     Plence  it  may  happen  that  relations  are  distant  father's, 
from  the  intestate  by  an  equal  number  of  degrees,  and  equally 
entitled  to  the  administration  of  his  effects,  who  are  no  relations 
at  all  to  each  other. 

2ndly.  The  half  blood  is  admitted  to  administration  as  well  Half  blood 
as  the  whole  {t)  ;  for  they  are  kindred  of  the  intestate,  and  had  ''"^  excluded, 
formerly  been  excluded  from  the  inheritance  of  land  only  for 
feudal  reasons :  therefore,  the  brother  of  the  half  blood  shall 
exclude  the  uncle  of  the  whole  blood  {n)  ;  and  the  Ordinary  mai/ 

{r)  Tliomas  v.  Ketieriche,  1  Ves.  421. 

sen.  333;  Thirt  v.  Rolinson,  cited  (g)  Moor    v.    Barlmm,    cited    in 

Ambl.  192.     So  a  first  cousin  twice  Blackhorough  v.  Davis,  1  P.  Wms. 

removed  is  in  the  same  degree  as  a  53, 

second  cousin  ;  for  they  are  both  in 

,,.,,-,  c  .    •,  (t)  btnith  V.  I  raceii,  I  \ QUIT.  323. 

the  sixth  degree  01  consanguimty :  ^  ■'  ^ 

Silcox  V.  Bell,  1  Sim.  &  Stu.  301 ;  {")  Colliwjwood  v.  Pace,  1  Veutr. 

Lock  V.  Lal-e,   2    Cas.  temp.    Lee,      424. 
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grant  administration  to  the  sister  of  the  half  or  the  brother  of 
the  whole  blood,  at  his  discretion  (.r). 

ordly.  As  younger  children  must  stand  in  the  same  degree 
of  kindred  as  the  eldest,  primogeniture  can  give  uo  right  to 
preference  in  the  grant  of  administration  (//) . 

4thly.  The  right  to  administration  will  follow  the  proximity 
of  kindred,  tliough  ascendant :  and,  therefore,  when  a  child  dies 
intestate,  without  wife  or  cliild,  leaving  a  father,  the  father  is 
entitled  to  the  admiuit^tration  of  the  personal  effects  of  the 
intestate  as  next  of  kin,  exclusive  of  all  others  (c).  Indeed, 
anciently,  that  is,  in  the  reign  of  Henry  I.,  a  surviving  father 
could  have  taken  even  the  real  estate  of  his  deceased  child  {a). 
But  this  law  of  succession  was  altered  soon  afterwards  ;  for  we 
find  by  Glanville,  that  in  the  time  of  King  Henry  II.  the  father 
could  not  take  the  real  estate  of  his  deceased  child,  the  inherit- 
ance being  then  carried  over  to  the  collateral  line :  and  it  was 
subsequently  (prior  to  the  passing  of  the  Act  for  the  amendment 
of  the  Law  of  Inheritance,  3  &  4  Will.  IV.  c.  106)  held  an 
inviolable  maxim,  that  an  inheritance  could  not  ascend :  But 
this  alteration  of  the  law  never  extended  to  personal  estate  {h). 
So  with  respect  to  the  mother,  if  a  child  dies  intestate  without 
a  wife,  child,  or  father,  the  mother  is  entitled  to  administra- 
tion (c)  :  and  before  the  statute  of  1  Jac.  II.  c.  17,  she  could 
claim  as  next  of  kin  the  whole  personal  estate ;  but  by  that 
statute,  every  brother  and  sister  shall  have  an  equal  share  with 
her  (r/).  Again,  if  a  man  dies  intestate,  leaving  no  nearer  rela- 
tions than  a  grandfather  or  grandmother,  and  an  uncle  or  aunt,  the 
grandfather  or  grandmother,  being  in  the  second  degree,  though 
ascendant,  will  be  entitled  to  administration  to  the  exclusion  of 
the  uncle  or  aunt,  who  are  related  only  in  the  third  degree  {c). 
So  a  great-grandmother  is  equally  entitled  with  an  aunt  (,/'). 


(:«)  Broum  v.  Wood,  Aleyn,  36  ; 
2  Black.  Comm.  505.  But  see  jjost, 
J).  335. 

(y)  Wai'wickr.  GreviUe,  1  Phillim. 
12-1.     But  see  jMst,  p.  335. 

(z)  Ratdiffe's  Case,  3  Co.  40,  a. 

(a)  Blackhorougli  v.  Davis,  1  P. 
Wms.  50. 

{li)  1  P.  Wms.  51.  And  now, 
by  stat.  3  &  4  Will.  IV.  c.  106, 
s.  6,  every  lineal  ancestor  shall  be 
capable  of  being  beir  to  any  of  bis 


issue. 

(c)  Batchje's  Case,  3  Co.  40,  a, 
where  the  well-known  case  the 
Duchess  of  StiffuUi,  Bro.  Admor. 
pi.  47,  was  denied. 

{d)  See  post,  Pt.  in.  Bk.  iv.  Ch.  i. 
§  IV.  p.  1249. 

(t)  Meidney  v.  Pttti/,  Prec.  Chanc. 
593 ;  Blackhorougli  v.  Davis,  1  P. 
Wms.  41. 

(/)  Burton  v.  Sharp,  cited  in  1 
Lord  Eaym.  686  ;  Lutw.  1055. 


Cli.  II.  §  I.]     To  whom  tJiejj  sliould  he  granted.  333 

However,  tlioiigli  tlie  Ecclesiastical  Law  of  England  acknow- 
ledges the  rights  of  ascendants  generally,  yet  it  does  not  recog- 
nise them  to  the  extent  of  the  civil  law,  according  to  which, 
ascendants,  of  whatever  degree,  shall  be  preferred  before  all 
collaterals,  except  in  the  case  of  brothers  and  sisters.  But  our 
law  prefers  the  next  of  kin,  though  collateral,  before  one  who, 
though  lineal,  is  more  remote  {g). 

5thly.  With  respect   to  the  right   to   administration,  those  Females 
in  equal  degree  are  equally  entitled,  subject  to  the  discretionary  tiTkd  wfth* 
election   of   the    Court,   whether   males   or   females  (//).      The  ™'^les,  at  the 
preference  of  males  to  females,  which  exists  in  the  succession  the  Court. 
to  inheritances,  seems  to  have  arisen  entirely  from  the  feudal 
law  ;  and  has  never  been  applied  to  rights  respecting  personal 
estate  {i). 

It  remains  to  notice  certain  exceptions  to  the  rule  of  computa-  Exceptions  in 
tion,  above  stated,  of  the  proximity  of  kindi-ed  and  consequent  the  rules  of 
rifflit  to  administration.  proximity  of 

.  ...     hlood: 

1st.  The  parents  of  an  intestate  are  as  near  akin  to  him  as  his  Children  of 
children ;  for  they  are  both  in  the  first  decree  :  but  in  our  law  iii^state  pre- 

'  -^  "  _       _  lerred  to  Ins 

children  are  allowed  the  preference  (/t),  and  so  are  their  lineal  parents: 
descendants  to  the  remotest  degree  (/). 

2nd.  Where  the  nearest  relations,  according  to  the  above  com-  Brother  to 
putation,  are  a  grandfather  or  grandmother,  and  brotliers  or  °  ' 
sisters  of  the  intestate,  although  these  are  all  related  in  the  second 
degree,  yet  the  latter  are  entitled  to  the  administration  to  the 
exclusion  of  the  former  {m). 

To  recapitulate,  in  the  first  place  the  children,  and  their  Recapitula- 
lineal  descendants  to  the  remotest  degree  :  and  on  failure  of  ^^^^' 
children,  the  parents  of  the  deceased  are  entitled  to  the  adminis- 
tration :  then  follow  brothers  and  sisters,  then  grandfathers 
and  grandmothers,  then  uncles  or  nephews,  great-grandfathers 
and  great-grandmothers,  and  lastly  cousins  in).  A  more  parti- 
cular discussion  of  some  parts  of  the  present  subject  will  be 

{(])  1  P.  Wms.  51,  by  Lord  Holt;  of  proximity:  Withy  v.  Mangles, 
Stauley  v.  Statih'y,  1  Atk.  4o8,  by  4  Beav.  358  ;  S.  C,  in  Dom.  Proc. 
Lord  Hardwicke.  10  CI.  &  Fin.  215. 

{h)  Broivn  v.  Wood,  Aleyn,  36 ; 
S.  a,  Style,  74. 

(r)  But  see  jwst,  p.  336. 

{k)  2  Black.  Comm.  504.  But 
by  this  preference  it  is  not  to  be 
understood  that  they  are  not  con- 
sidered as  perfectly  equal  in  degree 


(/)  Carter    v.     Crawley, 

Sir    T. 

Eaym.     500;     Evelyn    v. 

Evelyn, 

Ambl.  192. 

(m)  Evelyn    v.    Evelyn, 

3    Atk. 

762. 

(?0  2  Black.  Comm.  505. 
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found  ill  a  subsequent  part  of  this  Treatise,  where  the  rights  of 
the  next  of  kin  of  an  intestate,  under  the  Statute  of  Distribu- 
tions, arc  considered  (o). 

If  the  sole  next  of  kin  is  a  married  woman,  and  renounces, 
the  grant  is  made  to  the  husband  : — for  he  has  an  interest,  and 
the  grant  must  follow  the  interest,  and  the  wife  cannot,  by 
renouncing,  deprive  her  husband  of  his  right  to  the  grant  (^?). 
This  principle  would  not,  however,  seem  to  apply  where  by  reason 
of  the  Married  Women's  Propertj^  Acts  the  wife  is  absolutely 
entitled  to  the  property  as  her  separate  property  as  if  she  were  a 
feme  sole,  for  in  that  case  the  husband  had  no  interest ;  but  if 
the  wife,  sole  next  of  kin,  died  intestate,  her  husband's  right 
would  revive. 

It  must  be  borne  in  mind  that  as  regards  intestates  who  die 
after  the  coming  into  operation  of  the  Land  Transfer  Act,  1897, 
the  heir-at-law,  where  there  is  real  estate,  is  put  on  an  equal 
footing  with  the  next  of  kin  as  regards  the  right  to  a  grant  of 
administration  (</) . 

Where  two  parties  contest  the  right  to  administration  before 
any  grant  has  been  made,  both  are  to  propound  their  interests, 
and  to  -proceed  pari  passu  :  and  this  whether  the  mutual  interests 
are  denied,  or  whether  an  interest  is  denied  and  a  Will  opposed  : 
nor  does  the  rule  vary,  whether  the  asserted  next  of  kin  are  in 
the  same  or  different  degrees  of  relationship  (r).  In  Waller  v. 
Hcseltine  (s),  the  Prerogative  Court  decided  that  the  question 
concerning  a  Will  and  the  question  of  interest  between  the 
Crown  and  the  next  of  kin,  must  all  go  on  together. 


Where  there        Where   there   are    several    persons   standing    in    the    same 

nextTf  kin  in  degree    of    kindred    to    the    intestate,  the    statute,   we    have 

equal  degree :  geen,  gives  the  Ordinary  his  election   to   accept   any   one   or 

more    of    such    persons  {t) .     It   remains   to   inquire   by   what 


(o)  Post,  Pt.  III.  Bk.  IV.  Ch.  I. 
§  IV.  p.  1248. 

(p)  Haynes  v.  MaWiews,  1  Sw. 
&  Tr.  460;  Wenliam  v.  Wenham, 
6  Notes  of  Cas.  17. 

{q)  Land  Transfer  Act,  1897, 
s.  2  (4) ;  Probate  Enle,  Nov.  20th, 
1897. 

(r)  Dalhsy.  CMsman,  1  PMllim. 
159.     It  is  otherwise  when  a  party- 


is  in  the  possession  of  the  ad- 
ministration :  post,  pp.  337,  354. 
See  also  post,  p.  350,  note  (//). 

(s)  Cited  by  Sir  John  NichoU  in 
1  Phillim.  159 ;  reported  1  Phillim. 
170. 

{t)  By  Eule  28,  P.  E.  1862  (Non- 
contentious)  :  "Where  administra- 
tion is  applied  for  by  one  or  some 
of    the    next   of    kin  onlv,   there 
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principles  and  rules  of  practice  his  discretion,  in  making  such 
election,  was  guided  in  the  Ecclesiastical  Court. 

The  Court  considered  it  its  first  duty  to  place  the  adminis- 
tration in  the  hands  of  that  person  who  was  likely  best  to 
convert  it  to  the  advantage  of  those  who  have  claims,  either  in 
paying  the  creditors,  or  in  making  distribution  :  the  primary 
object  being  the  interest  of  the  estate  {u).  But  where  there  is  the  Court 
no  material  obiection  on  one  hand,  or  reasons  for  preference  g™"**^  admm- 

■^  ....  .    .  istration  to 

on  the  other,  the  Court,  in  its  discretion,  puts  the  administra-  him  whom 

tion  into  the  hands  of  that  person,  amongst  those  of  the  same  of  partler  ^ 
degree  of  kindred,  to  whom  the  maiority  of  parties  interested  interested 

.  .  0         «/  i.  desire ; 

are  desirous  of  entrusting  the  estate  {x).     On  this  principle,  in 

a  case  as  early  as  1678  (//),  it  was  decided  by  the  two  Chief 

Justices,  the   Chief   Baron   et   aliis,  that,  where  the  deceased 

left  four   grandchildren,   whereof   one   was   of    age    and    the 

other  three  minors,  the  administration  should  be  granted  to 

the  mother  as  guardian  to  the  three  durante  mi)wre  wtafe,  in 

preference  to  the  grandchild  who  was  of  age  :  because,  since 

the  statute  (22  &  23  Car.  11.  c.  10),  which  entitled  them  all  to 

distribution,  the  interest  of  the  three  preponderated. 

But,  although,  when   the   contest   for  an  administration  is  whole  hlood 

between  two  persons  in  equal  degree  of  the  whole  blood,  the  fj^^  maTeria"' 

general  rule  has  been  to  grant  it  to  that  person  in  whom  the  objections  cau 

majority  of   those   entitled   to   distribution   concur;    yet   that 

rule  does  not  hold  when  the  contest  is  between  one  of  the 

whole  blood  and  one  of  the  half  blood ;  for,  in  that  case,  the 

whole   blood   is  preferable  in  the  grant  of  administration   to 

the  half  blood,  though  the  majority  of  interests  concur  in  the 

latter,  unless  material  objections  can  be  proved  against  him  of 

the  whole  blood  (~) . 

Primogeniture,  as  it  has  been  already  observed,   gives  no  Primogeni- 
ture. 

being  anotlier  or  other  next  of  kin  not  always  granted  to  the  majority 

equally  entitled  thereto,  the  regis-  of  interests  :    Wetdrill  v.    Wright, 

trars  may  require  proof  by  affi-  2  Phillim.    248.     See  also  Li  the 

davit  or  statutory  declaration  that  ffoods  of  Stainton,  L.  E.  2  P.  &  D. 

notice    of     such     application    has  212. 
been  given  to  such  other  next  of  ^^^^  CartwrighVs  Case,   1  Freem. 

^^^•"  .    .  258.     See  also  Saivhridge  v.  HiU, 

(»)  Tr(n-i"'/c7.'v.(jrfi')//e,l  Phillim.  L  E  *>  P   &  D   ''19 
125. 

{x)  Elwes  V.  Elwes,  2  Cas.  temp.  {z)  Mercer  v.  MoorlamJ,    2   Cas. 

Lee,  573 ;  Budd  v.  Silver,  2  Phillim.  temp.  Lee,  499  ;  Stratton  v.  Linton, 

115.      However,   administration  is  31  L.  J.  P.  M.  &,  A.  48. 


336 


Of  General  Letters  of  Administration.     [Pt.  i.  Bk.  v. 


Son  preferred 
to  dauiifliter. 


A  man  used 
to  biisinef^s 
preferred : 
next  of  kin 
also  creditor : 


next  of  kin  a 
bankrupt : 


husband  a 
bankrupt. 


next  of  kin  a 
lunatic. 


The  Court 
prefers  a  sole 
to  a  joint 
administra- 
tion : 


riglit  to  preference,  so  as  to  weigh  against  tlio  wisli  of  the 
majority  of  interests ;  yet  if  things  are  precisely  equal,  if  the 
scale  is  exactly  poised,  hoing  the  elder  brother  would  incline 
the  balance  [a) . 

Again,  by  the  practice  of  the  Court,  a  son  has  the  preference 
to  a  daughter,  unless  there  are  material  objections  to  him  ;  and 
it  has  been  held  not  enough  to  divest  him  of  that  preference,  to 
show  that  he  has  intermeddled  with  the  effects  of  the  deceased 
without  competent  authority  (h). 

Cri'fen's  parihiix,  a  man  accustomed  to  business  is  preferred 
by  the  Court  to  be  administrator  (c) . 

The  fact  of  one  of  several  next  of  kin  being  also  a  creditor 
is  rather  adverse  to,  than  in  favour  of,  his  being  preferred  in  a 
contest  for  the  administration  (d). 

In  a  case  where  the  administration  was  contested  between 
two  in  an  equal  degree  of  relationship,  one  of  whom  was 
unobjectionable,  but  the  other  had  been  twice  a  bankrupt,  the 
Court  granted  the  administration  to  the  former,  and  condemned 
the  latter  in  costs  (e) . 

A  husband's  right  to  administration  to  his  wife's  estate 
is  not  such  a  right  as  will  vest  in  the  trustee  under  his 
bankruptcy  (/). 

Where  the  sole  next  of  kin  of  an  intestate  was  a  lunatic, 
and  her  committee  renounced,  the  Court  upon  the  consent  of 
the  next  of  kin  of  the  lunatic  being  filed,  granted  administra- 
tion to  a  stranger  in  blood  (</) . 

The  Court  prefers,  ccefen's  paribus,  a  sole  to  a  joint  adminis- 
tration, because  it  is  much  better  for  the  estate,  and  more 
convenient  for  the  claimants  on  it  {/i)  ;  and,  a  fortiori,  the  Court 


[a)  Warivich  v.  GreviUe,  1  Phil- 
lim.  125;  S.  P.  as  to  an  elder  of 
two  sisters,  Coppin  v.  Dillon,  4 
Hagg.  376. 

(7))  Chittenden  v.  Knight,  2  Cas. 
temp.  Lee,  559.  The  rule  that 
males  are  to  be  preferred  to  females 
is  not  so  stringent  as  the  rule  that 
the  grant  will  follow  the  majority 
of  interests  :  Iredale  v.  Ford,  1  Sw. 
&  Tr.  305.  Again,  the  former  rule 
may  be  met  by  another  rule,  viz., 
that  the  grant  will  be  made  priori 
petenti :  Cordeux  v.  Trader,  34  L.  J. 
P.  M.  &  A.  127. 


(c)  WiUictms  v.  WiUans,  2  Phil- 
lim.  100. 

{d)  Wehh  v.  Needham,  1  Add. 
494. 

(f)  Bell  V.  Timisii'ood,  2  Phillim. 
22. 

(/)  In  the  goods  of  Turner,  12 
P.  D.  18.     See  ante,  p.  322. 

[g)  In  the  goods  of  Hastings,  4 
P.  D.  73. 

(/i)  Wariuich  v.  GreviUe,  1  Phil- 
lim. 126;  Stanley  Y.  Bernes,  1  Hagg. 
222 ;  In  the  goods  of  Nayler,  2 
Pobert.  409  ;  ante,  p.  323,  note  (//). 
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never  forces  a  joint  administration  upon  unwilling  parties  (/).  and  never 
Joint  administrations  are,  however,  granted  (,/),  but,  generally  admiuifstra- 
speaking,  the  Com-t  will  not  grant  administration  to  more  than  tio»- 
three,  except  in  the  case  of  testamentary  guardians  {k). 

When   administration  has  been  once  committed   to  any  of  When  an  ad- 
the  next  of  kin,  others,  even  in  the  same  degree  of  kindred,  jg  ouce  ap- 
have,  during:  the  life  of  the  administrator,  no  title  to  a  similar  pointed, 

'  o  1        1  •    1  another  of 

grant ;  unlike  the  ease  of  an  executor,  who  has  a  right  to  same  degree 
probate,  though  it  has  been  already  taken  out  by  his  co-executor,  cln^ot  wme 
The  maxim,  "  qui  prior  est  tefupore  potior  estj'ure,^'  applies  in  the  into  the  ad- 

.,  .  /7\-r>j.  J.      s   1  •  ministration 

former  but  not  in  the  latter  instance  (/).     iiut  a  next  oi  km —  till  the  ad- 
and  even  though  he  had  formerly  renounced  administration —  mi^istrator 
may,  upon  the  death  of  the  party  appointed  administrator,  come 
in  and  take  administration  de  bonis  non  (m). 

Where  a  person  entitled  to  administration  is  resident  in  a  Where  a 
foreign  country,  the  Court  will  expect  that  due  dihgence  shall  to  admlnis-^ 
be  used  to  give  him  notice  of  the  application,  before  it  will  trationis 
grant  administration  to  another  party.    Thus  where  the  intestate  abroad. 
died  in  the  department  of  Oise,  in  France,  leaving  a  widow 
resident   there,  and   application  was  made   for   administration 
by  the  next  of  kin,  the  Court  held,  that  service  of  the  decree 
in   the   then  usual  manner  on  the  Eoyal  Exchange  was   in- 
sufficient {n). 

If  the  intestate  left  personal  property,  as  well  in  the  Colonies  Administra- 
as  in  this  country,  the  grant  of  administration  obtained  here  perty  out  of 
will  not  extend  to  the  Colonies,  though  the  intestate  died  and  ^1"^  country. 
was  resident  here  (o).     So  a  defendant  who  had  been  arrested 
in  Ireland,  by  a  writ  of  ne  exeat  regno  issued  out  of  Chancery 
there,  for  a  debt  due  to  an  intestate,  was  discharged,  on  the 

(i)  Bellw.  Timisu'ood,  2  Phillim.  "West  Indies:  MiUer  y.  Washington, 

22.  3  Hagg.   277.      As  to  the  present 

(y)  In  the  goods  of  Grundij,  L.  E.  practice  of  service  of  citations,  see 

1   P.   &  D.  459 ;    In  the  goods   of  post,  p.  352. 
ThacJcer,  [1900]  P.  15.  (o)  Burn    v.    Cole,    Ambl.    416  ; 

(A-)  Pr.    &    Co.  Pro.   Prac.    13th  Atkins  v.    Smith,    2   Atk.    63,    by 

edit.  p.  198.  Lord  Hardwicke.      But  the  rigJds 

(/)  Toller,  98.  of  such  an  administrator  will  ex- 

(m)  Skeffingtonx.  Wliite,!  Hagg.  tend   to  the  property  there  if   the 

700,  702,  703  ;  and  cf .  post,  p.  354.  deceased  was  domiciled  here :  and 

{n)  Goddard     v.     Cressonier,      3  the  judge  of  probate  in  the  Colonies 

PhiUim.    637.      The    same,    where  ought  to  follow  the  English  grant, 

the  next  of  kin  is  resident  in  the  See  a7ite,  pp.  273,  274. 

W.E. VOL.  I.  Z 
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ground  that  the  plaintiff  had  not  obtained  administration  in 
that  country  [})). 

In  the  case  of  a  foreigner  dying  intestate  within  the  British 
dominions,  it  would  seem,  that  if  no  question  is  raised,  the 
Court  will  grant  administration  to  the  person  entitled  to  the 
effects  of  the  deceased,  according  to  the  law  of  his  own  country  {q) . 
If  the  title  to  the  effects  be  disputed,  the  question  will  depend 
on  the  fact  whether  the  deceased  was  domiciled  within  the 
British  dominions,  or  only  a  temporary  resident  there  (>•). 

If  the  intestate  was  domiciled  in  a  foreign  country,  or  within 
the  king's  dominions  out  of  England,  and  left  assets  in  this 
country,  administration  must  be  taken  out  here,  as  well  as  in 
the  country  of  domicil  (-s).  But  if  he  left  no  assets  in  this 
country,  the  Court  of  Probate  has  no  jurisdiction  to  make  any 
grant  of  administration  in  respect  of  his  estate  [t).  If  the  party 
applying  for  administration  here  has  already  obtained  a  grant 
in  the  proper  Coiu-t  of  the  country  where  the  domicil  was,  it 
seems  that  the  Court  here,  generally  speaking,  would  follow 
that  grant  {u)  :  But  if  an  original  administration  be  applied  for 

{jp)  Swift  V.    Sivift,     1    Ball   &      the  person  so  entitled :  In  the  goods 


Beat.  326,  ante,  p.  273,  n.  (a). 

{q)  In  the  goods  of  Beggia,  1 
Add.  340 ;  In  the  goods  of  the 
Countess  Da  Cunha,  1  Hagg.  237. 
Administration  of  the  effects  of  a 
deceased,  who  died  domiciled  in 
Scotland,  was  granted  to  a  party 
entitled  to  them  according  to  the 
Scotch  law,  on  proof  of  the  law  by 
affidavit  from  a  Scotch  solicitor : 
In  the  goods  of  Stewart,  1  Curt.  904. 
See  also  In  the  goods  of  Hill,  L.  R. 
2  P.  &  D.  89.  The  regular  course 
seems  to  be  that  the  ambassador 
should  certify  the  law  of  the  country 
he  represents :  In  the  goods  of  Dor- 
moy,  3  Hagg.  767. 

(r)  1  Add.  342.  And  see  ante, 
p.  275  et  seq.,  and  post,  Pt.  ill. 
Bk.  IV.  Ch.  I.  §  V.  p.  1256.  Where 
a  party  applies  for  administration, 
as  the  agent  of  a  foreigner  resident 
abroad,  and  entitled  to  adminis- 
tration, the  application  cannot  be 
supported,  without  exhibiting  to 
the  Court  a  proper  authority  from 


of  the  Elector  of  Hesse,  1  Hagg.  93. 

(s)  See  ante,  p.  271.  Ze  Briton 
V.  Le  Qiiesne,  2  Cas.  temp.  Lee,  261 ; 
Att.-Gen.  v.  Boinvem,  4  Mees.  &  W. 
193. 

{t)  In  the  goods  of  Titclrr,  3  Sw. 
&  Tr.  5S5;  Evans  v.  Burrell,  28 
L.  J.  P.  &  M.  82 ;  In  the  goods  of 
Fittoch,  32  L.  J.  P.  &  M.  157.  See 
also  In  the  goods  of  Coode,  L.  E.  1 
P.  &  D.  449.  But  see  In  the  goods 
of  Sanders,  [1900]  P.  292,  where  the 
executors  of  a  Will,  under  which  a 
legacy  of  2507.  was  payable  to  the 
"personal  representatives"  of  the 
testator's  brother,  who  died  intes- 
tate domiciled  in  one  of  the  Austra- 
lian Colonies  leaving  no  estate  in 
this  country,  insisted  on  the  re- 
seating here  of  a  grant  of  letters  of 
administration  which  the  brother's 
widow  had  obtained  in  the  Colony, 
and  the  Court  allowed  the  grant  to 
be  re-sealed. 

(u)  See  ante,  p.  278 ;  Viesca  v. 
D'Aramburu,  2  Curt.  277;  In  the 
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here,  in  siicli  ease,  whether  the  deceased  were  a  British  subject 
or  an  alien,  since,  in  either  event,  the  distribution  of  his  mov- 
able personal  j)roperty  is  to  be  regulated  according  to  the  law 
of  the  country  in  which  he  was  a  domiciled  inhabitant  at  the 
time  of  his  death  {x),  it  appears  to  be  a  necessary  consequence 
that  the  grant  should  be  made  to  the  person  entitled  to  the 
movable  personalty  of  the  deceased  according  to  the  laAv  of  the 
country  of  his  domicil  (//). 

By  stat.  24  &  25  Vict.  c.  121,  s.  4,  "  Whenever  a  convention  Stat.  24  &  25 
shall   be   made   between   her  Majesty  and  any  foreign  state,  g  4/   *   "  ' 
whereby  her  Majesty's  consuls  or  vice-consuls  in  such  foreign  When  sub- 
state  shall  receive  the  same  or  the  like  powers  and  authorities  foreitm  states 
as  are  hereinafter  expressed,  it  shall  be  lawful  for  her  Majesty  stall  die  in 
by  order  in  council  to  dii'ect,  and  from  and  after  the  publication  dominions 
of  such  order  in  the  London  Gazette,  it  shall  be  and  is  hereby  'T.^i,*^^''^ 
enacted,  that  whenever  any  subject  of  such  foreign  state  shall  person  to 
die  within  the  dominions  of  her  Majesty,  and  there  shall  be  ^j^g^p  estates 
no  person   present   at   the   time  of   such   death  who  shall  be  the  consuls  of 

such  forci*^!! 

rightfully  entitled  to  administer  to  the  estate  of  such  deceased  states  may 
person,  it  shall  be  lawful  for  the  consul,  vice-consul  or  consular  a*i™i'iister. 
agent  of  such  foreign  state,  within  that  part  of  her  Majesty's 
dominions  where  such  foreign  subject  shall  die,  to  take  possession 
and  have  the  custody  of  the  personal  property  of  the  deceased, 
and  to  apply  the  same  in  payment  of  his  or  her  debts  and 
funeral  expenses,  and  to  retain  the  surplus  for  the  benefit  of  the 
persons  entitled  thereto ;  but  such  consul,  vice-consid  or  consular 

goods  of  Eogerson,  Hid.  656;  In  the  the  purpose  of  paying  Hs  debts, 

goods  of  Henderson,  2  Eobert.  144.  &c.,  and  transmitting  the  balance 

As  to  whether  the  Court  will  grant  to    the    Treasury    of    the    United 

administration  limited  to  the  pen-  States,  was  refused  to  the  Ameri- 

dency  of  a  suit  in  the  foreign  Court  can  consul,   the    Crown  opposing 

to  a  person  duly  ajjpointed  by  that  the    grant,    though    none    of    the 

Court,  see  In  the  goods  of  Morgan,  next  of  kin  appeared  to  show  cause 

2  Eobert.  415.  against  it :  AspiniuaU  v.  The  Queen's 

Proctor,  2  Curt.  241.      See  In  the 
(x)  See^.os^Pt.iir.Bk.iv.Ch.i.      ^^^^^^  ^^  ^^^^.^,^.    3    g^_    ^^    ^^._ 

§  v._p.   1256;    and  see   also   ante,  ^o.     The  law  of  this  country  will 

p.     /   ,  n.  [z).  ^^^^  -^  should  seem,  recognise  the 

(//)  See  In  the  goods  of  Johnston,  right  of  a  foreign  consul  to  take 

4  Hagg.  182.     But  see  also  In  the  possession   of    the    projjerty   of    a 

goods   of  Vciga,   3   Sw.    &   Tr.   13.  foreigner    dying    here,    in   itinere, 

But   administration  of  the  effects  domiciled    in    his    own    country  : 

of  a  domiciled  American  dying  in  2   Curt.  247.     See   stat.   24   &   25 

this  country,  in  itinere,  limited  to  Yict.  c.  121,  s.  4,  snjva. 

z2 
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agent  shall  immediately  apply  for  and  shall  be  entitled  to  obtain 
from  the  proper  Court  letters  of  administration  of  the  effects  of 
sucli  doconsed  person,  limited  in  sufh  manner  and  for  such  time 
as  to  such  Court  shall  seem  fit." 

It  may  here  be  remarked,  that  although  it  is  fully  settled  (as 
there  will  hereafter  be  occasion  to  show)  (2),  that  the  right  of 
succession  to  the  movable  personal  estate  of  an  intestate  is  to  be 
regulated  by  the  law  of  the  country  in  which  he  was  domiciled 
at  the  time  of  his  death,  yet  the  administration  of  the  estate 
must  be  in  the  country  in  which  possession  of  it  is  taken  and 
held  under  lawful  authority.  Thus,  by  the  law  of  England, 
the  person  to  whom  administration  is  granted  by  the  Court  of 
Probate  is  by  statute  bound  to  administer  the  estate,  and  to  pay 
the  debts  of  the  deceased  :  The  letters  of  administration,  under 
which  he  acts,  direct  him  to  do  so,  and  he  takes  an  oath  that  he 
will  well  and  truly  administer  all  and  every  the  goods  of  the 
deceased,  and  pay  his  debts  so  far  as  his  goods  will  extend,  and 
exhibit  a  full  and  true  account  of  his  administration  :  And 
these  duties  remain  the  same,  notwithstanding  the  intestate  may 
have  died  domiciled  elsewhere. — Accordingly,  in  Preston  v.  Lord 
Melville  (a),  the  persons  named  as  trustees  and  executors  in  the 
Will  of  a  domiciled  Scotchman  having  declined  to  act,  his  next 
of  kin  obtained  letters  of  administration  of  his  personal  estate  in 
England  from  the  proper  Ecclesiastical  Court  there,  and  after- 
wards consented  to  the  appointment,  by  the  Court  of  Session  of 
Scotland,  of  other  persons  as  trustees  and  executors  in  place  of 
those  named  in  the  Will,  with  all  the  powers  that  had  been 
thereby  given  to  them :  These  trustees  so  appointed  raised  an 
action  in  the  Coui't  of  Session  against  the  administratrix,  calling 
on  her  to  transfer  to  them  the  personal  estate  possessed  by  her 
under  the  administration,  and  offering  her  a  full  release  from 
liability  ;  and  it  was  held  by  the  House  of  Lords  (reversing  the 
decree  of  the  Court  of  Session),  that  the  personal  estate  in 
England  must  be  administered  there  by  the  administratrix,  by 
virtue  of  the  letters  of  administration  {b) . 


(2)  Post,  Pt.  III.  Bk.  IV.  Ch.  I. 
§  V.  p.  1256. 

(a)  8  CI.  &  Fin.  1. 

(b)  See  accord,  per  Lord  Crau- 
worth  in  Enohin  v.  Wyh'e,  10  H.  of 
L.  19.     See  also  Lord  St.  Leonards' 


Carron  Iron  Company  v.  Maclaren, 
0  H.  of  L.  456 ;  Stirling  Mnxivell  v. 
Cartwright,  9  C.  D.  173;  11  C.  D. 
522 ;  Fames  v.  Hacon,  16  C.  D.  407 ; 
IS  C.  D.  347 ;  Ewing  v.  Orr-Ewing, 
9  App.  Cas.  34;   10  App.  Cas.  453. 


observations  on  this   case  in   The      But    the   principal    administrator, 
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Again,  with  respect  to  all  the  property  of  which  the  intestate 
died  possessed  in  the  King's  dominions  out  of  England,  the 
administrator,  under  the  letters  granted  there,  has,  it  would 
seem,  a  right  to  hold  it  against  an  administrator  under  a  grant 
obtained  in  this  country.  Thus  in  Ctirrie  v.  Bircham  (c),  the 
widow  of  an  officer  who  died  intestate  in  India  obtained  letters 
of  administration  of  her  husband's  effects  in  the  Recorder's 
Court  at  Bombay,  and  remitted  the  proceeds  of  the  effects  in 
government  bills  to  her  agent  in  England :  A  creditor  of  the 
intestate  took  out  letters  of  administration  to  him  in  this 
country,  and  brought  an  action  against  the  widow's  agent  for 
money  in  his  hands,  part  of  such  proceeds  so  remitted  :  It  was 
held  that  the  wife  was  entitled  to  all  the  effects  of  which  the 
husband  died  possessed  in  India,  by  virtue  of  the  letters  of 
administration  granted  to  her  in  that  country,  and  that  there- 
fore no  action  lay  against  her  agent  at  the  suit  of  the  plaintiff, 
under  the  letters  he  had  obtained  in  the  Prerogative  Court 
here  {d).  However,  in  Ilervey  v.  Fitzpatnch  (e),  it  was  held  by 
AVood,  V.-C,  that  where  the  foreign  administrator  remits  a  part 
of  the  assets  to  England  to  be  sold  and  the  proceeds  to  be 
carried  to  the  account  of  the  intestate's  estate,  and  comes  himself 
to  this  country,  he  may  be  sued  in  a  Court  of  Equity  here  by  a 
next  of  kin  of  the  deceased,  who  has  taken  out  administration 
here,  in  respect  of  those  assets  :  and  that  the  Court  has  a  right 
to  deal  with  them,  and  to  appoint  a  receiver,  if  there  is  danger 
of  their  being  taken  out  of  the  juiisdiction. 

If  a  bastard,  who  as  mdlius  filius  has  no  kindred,  or  any  Administra- 
other  person  having  no  kindred,  die  intestate,  and  without  wife  bastard,  or 
or  child,  it  has  formerly  been  holden,  that  the  Ordinary  could  ^^^^qPJ^®°° 
seize  his  goods,  and  dispose  of  them  to  pious  uses  ;  but  it  is  now  kindred, 
settled  that  the  king  is  entitled  to  them  as  idtimus  Juvres  (/),  not 

that  is  to  say,  the  administrator  in  (e)  Kay,  421. 

the  country  of  the  domicil,  is  en-  (/)  Jones  v.  Goodchild,  3  P.  Wms. 

titled  to  call  on  all  limited  adminis-  33  ;  Rutherford  v.  Maide,  4  Hagg. 

trators  to  pay  over  the  net  surplus.  213  ;  Dyke  v.  Walford,  5  Moo.  P.  C. 

See  Fames  v.  Ilacon,  uhi  siq). ;  and  434.     In  this  last  case  it  was  held 

see   post,    p.     1259,    n.    («),     and  that    the   right  of    administration 

p.  1286.  to   the   goods  of    a    bastard,   who 

(c)  1  Dowl.  &  Eyl.  35.  died  intestate   and  unmarried,  in 

{d)  See  also  Jauncey  v.  Sealey,  1  the  county  of  Lancaster,  belonged 

Vern.  397  ;  Story's  Confl.  of  Laws,  to  the  Queen  in  right  of  her  Duchy 

Ch.  xiii.  §  518  ;  and  aide,  pp.  270,  of  Lancaster,  and  not  in  right  of 

271.  her  Crown. 
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in  a  fitliiciary  character  but  beneficially  {(j) ;  subject,  neverthe- 
less, to  the  debts  of  the  intestate  (//).  Yet  in  such  case  it  is 
the  practice  to  transfer  the  royal  claim  by  letters  patent,  or 
other  authority,  from  tlio  Crown,  with  a  reservation,  as  it  is 
said,  of  a  tenth,  or  other  small  proportion  of  the  property,  and 
then  the  Court  of  course  grants  to  such  appointee  the  adminis- 
tration (/).  It  has  indeed  been  assorted,  that  such  letters  patent 
are  merely  in  the  nature  of  a  recommendation ;  and  that  though 
it  be  usual  for  the  Court  to  admit  such  patentee,  yet  it  is  rather 
out  of  respect  to  the  king,  than  strictly  of  right  (Z-),  But  if  the 
Court  chose  to  grant  administration  to  any  other  person,  the 
right  of  the  Crown  would  remain  the  same.  The  administrator, 
whoever  he  might  be,  would  be  a  trustee  for  the  Crown  (/). 
Where  bas-  Where  a  bastard  or  other  person  having  no  kindred  dies 

widowlbut  no  i^^testate,  leaving  a  widow  but  no  children,  the  widow  is  not 
children :  entitled  to  the  whole  of  his  personal  estate,  but  to  one  moiety 
effect  of  only,  and  the  Crown  is  entitled  to  the  other  [m) ,    But  where  an 

Estates  Act      intestate  dies  after  the  1st  of  September,  1890,  leaving  a  w^idow 

1890  (53  &  54  and  no  issue,  the  provisions  of  the  Intestates  Estates  Act,  1890, 
Vict,  c.  29).  .  .  . 

apply,  and  the  widow  in  the  case  of  estates  not  exceeding  500/. 

in  net  value  takes  the  whole,  and  where  the  net  value  of  such 

real  and  personal  estate  exceeds  500/.,  she  is  entitled  to  500/.  in 

addition  and  without  prejudice  to  her  interest  and  share  in  the 

residue,  in  the  same  way  as  if  such  residue  had  been  the  whole 

of  such  intestate's  real  and  personal  estate.    It  has  been  decided 

that  the  Act  applies  only  to  cases  of  total  intestacy  (;?). 

"Where  has-  Where  a  bastard  having  no  relations  makes  a  Will  disposing 

relations  dis-    ^^  ^  P^^^  ^^^J  ^^  ^i®  ^^  ^6^  property,  the  Crown  has  a  right  to 

poses  by  Will  a  grant,  save  and  except,  or  to  a  cceterorum  errant,  but  not  to  a 

of  part  only  o'  iJ^  o' 

of  his  pro-       general  grant  of  administration,  and  the  legatees  have  a  right 

perty. 

(</)    Kane  v.  Reynolds,  4  De  G.       exercise  of  its  discretion,  usually 
M,  «&;  G.  571,  by  Lord  Cranwortli.         gi-ants  tlie  administration  to    the 

(h)  Megit  V.  Johnson,   2  Dougl.       '^""^Z^^^'      ^^^  -P^^*'    ^^'   "^^    §   ^' 
548,  by  Lord  Mansfield.  P-  ^ '  ^  • 

(i)  Stote  V.  Tyndall,  2  Cas.  temp.  ("')  ^'«^'^  ^-  ^"^'"'^'^  ^  ^i^-  ~^'^- 

Lee,  394.  («)  ^e  Twigg's  Estate,   [1892]   1 

,,v    ,r       .  T  ,    r-.  in         ^L.  579.     In  this  case  Chitty,  J., 

ik)  Manmnq  v.  Knapp,   1  fealk.  •  i     j.i,         i,  n  j.    i.  j. 

^  '  ^  ■^^'  said    the    phrase    '   testamentary 

expenses "   in  sect.   6  of  the  Act 

(?)  5  Moo.  P.  C.  495.     Whei'e  a       was  a  slip,  and  means  expenses  of 


37. 


case  is  not  within  the  Statutes  of       letters    of    administration    and  of 
Administration,  the  Court,  in  the       administration  generally. 
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to  a  grant  of  administration  witli  the  "Will  annexed  limited  to 
the  property  disposed  of  by  the  Will  (o) . 

By  Stat.  39  &  40  Viet.  c.  18,  The  Treasury  Solicitor  Act,  Stat.  39  &  lo 
1876  (which  by  sect.  9  repeals  the  former  statute,  15  &  16  Vict.  s.  i.         ' 
c.  3) ,  the  Treasury  Solicitor  is  constituted  a  corporation  sole  with 
certain  powers  and  liabilities  (sect.  1). 

Where  the  Crown  becomes  entitled  to  the  personal  estate  of  Administra- 
an  intestate,  and  the  Court  has  power  to  grant  administration  to  Crown  en- 
a  nominee  of  the  Crown,  and  where  the  Crown  nominates  for  ^^^^^"^  *° 
that    pui'pose   the   Treasury    Solicitor,  the   Court    may   grant  estate  of 
administration    for    the    use   of    the   Crown  to   the   Treasury  "^t^^tate. 
Solicitor  (by  his  official  name)   and  his  successors,  or  to  some 
person  nominated  by  the  Treasury  Solicitor  (sect.  2) . 

The  administration,  when  granted  to  the  Treasury  Solicitor, 
and  the  office  of  administrator  under  such  grant,  and  all  the 
estate,  rights,  duties,  and  liabiKties  of  such  administrator  vest  in 
and  are  imposed  on  the  Treasury  Solicitor  for  the  time  being 
without  any  fui'ther  grant  of  administration  {Ibid.). 

The  Treasury  Solicitor  may  be  nominated  as  administrator 
either  in  any  particular  case  or  class  of  cases,  or  in  all  cases, 
and  such  nomination  may  be  limited  as  to  His  Majesty  may 
seem  fit,  and  the  Treasury  Solicitor  may  be  authorised  to 
nominate  some  other  person  to  take  out  administration  in  any 
particular  case  or  class  'of  cases. 

The  Treasury  Solicitor  notwithstanding  that  he  does  not  give 
the  bond  which,  if  such  administration  were  granted  to  him  as  a 
private  individual,  he  would  be  required  by  law  to  give,  is 
subject  as  regards  the  administration  to  the  liabilities  and  duties 
imposed  by  such  bond  {Ibid.)  {])). 

Section  4  deals  with  the  disposal   of  money  and  property  Sect.  4. 
received  under  an  administration  or  forfeiture,  and  of  unclaimed 
grants. 

Section  5  provides  for  the  making  of  rules  by  the  Treasury,      sect.  5. 

Section  6  applies  the  Act  to  previous  administrations,  t^c.  sect.  6. 

Section  9  (1)  provides  for  the  re-enactment  of  sect.  2  of  stat.  sect.  9  (i). 
15  &  16  Vict.  c.  3  (repealed  as  above  stated),  viz.,  that  "  where 
the  administration  of  the  personal  estate  of  any  deceased  person 
has  been  granted  to  the  Solicitor  for  the  affairs  of  Her  Majesty's 
Duchy  of  Lancaster,  for  the  use  of  Her  Majesty,  that  solicitor 

(o)  In  the  goods  of  Elioades,  L.  E.  [p)  See  Court  of  Probate  Act  (20 

1  P.  &  D.  119.  &  21  Vict.  c.  77),  1857,  s.  1. 
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shall,  uotwitlistanding  that  he  docs  not  give  the  bond  which,  if 
such  administration  liad  been  granted  to  him  as  a  private 
individual,  ho  would  be  required  by  law  to  give,  be  subject, 
as  regards  the  administration,  to  the  liabilities  and  duties 
imposed  by  such  bond  "  («/). 

Where  a  person  died  in  Cornwall  intestate  without  known 
relations,  the  Court  granted  letters  of  administration  of  his 
estate  for  the  use  of  II.R.H.  the  Prince  of  Wales  as  Duke 
of  Cornwall,  but  without  prejudice  to  the  rights  of  the 
Crown  (;•). 
Intestates  By  the  Intestates  Estates  Act,  1884,  "  where  the  adminis- 

1884,  47  &  48  tratiou  of  the  personal  estate  of  any  deceased  person  is  granted 
Vict.  c.  71,  f;Q  a  nominee  of  Her  Majesty  (whether  the  Treasury  Solicitor  or 
a  person  nominated  by  the  Treasury  Solicitor,  or  any  other 
person)  any  action  or  proceeding  by  or  against  such  nominee  for 
the  recovery  of  the  personal  estate  of  such  deceased  person,  or 
any  share  thereof,  shall  be  of  the  same  character,  and  be 
brought,  instituted,  and  carried  on  in  the  same  manner,  and  be 
subject  to  the  same  rules  of  law  and  equity  (including  the  rules 
of  limitation  under  the  Statutes  of  Limitation  or  otherwise)  in 
all  respects  as  if  the  administration  had  been  granted  to  such 
nominee  as  one  of  the  next  of  kin  of  such  deceased  person " 
(sect.  2). 
sect.  3.  Section   3   enacts  that   "  after  the   passing  of  this  Act  an 

information  or  other  proceeding  on  the  part  of  Her  Majesty 
shall  not  be  filed  or  instituted,  and  a  petition  of  right  shall 
not  be  presented  in  respect  of  the  personal  estate  of  any  deceased 
person  or  any  part  or  share  thereof,  or  any  claim  thereon,  except 
within  the  same  time  and  subject  to  the  same  rules  of  law  and 
equity  in  and  subject  to  which  an  action  for  the  like  purpose 
might  be  brought  by  or  against  a  subject." 
sect.  4.  Section  4  enacts  that  "  from  and  after  the  passing  of  this  Act, 

where  a  person  dies  without  an  heir  and  intestate  in  respect  of 
any  real  estate,  consisting  of  any  estate  or  interest,  whether 
legal  or  equitable,  in  any  incorporeal  hereditaments,  or  of  any 
equit-able  estate  or  interest  in  any  corporeal  hereditament, 
whether  devised  or  not  devised  to  trustees  by  the  Will  of  such 
person,  the  law  of  escheat  shall  apply  in  the  same  manner  as  if 
the  estate  or  interest  above  mentioned  were  a  legal  estate  in 
corporeal  hereditaments"  («). 

{q)  ^ee  post,  p.  422.  tuall  r.  Canning,  5  P.  D.  114. 

(r)  Solicitor  of  the  Duchy  of  Corn-  (s)  Proceeds  of  sale  of  realty  not 
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Section  5  gives  to  the  Court  a  power  of  sale  of  the  interest  of  sect.  5. 
the  Crown  in  any  hereditament  corporeal  or  incorporeal,  and 
directs  that  the  proceeds  of  such  sale  shall  be  paid,  invested, 
and  disposed  of  in  manner  provided  by  sect.  4  of  the  Treasmy 
Solicitor  Act,  1876. 

It  further  applied  the  provisions  of  sect.  1  of  the  Trustee  Act,  'o  j^'  16  Vict. 
1859,  to  such  sale. 

Section  6  gives  to  the  Crown  power  to  waive  its  right  to  the  sect.  6. 
real  estate  of  an  intestate  in  certain  cases. 

Section  7  defines  an  intestacy  for  the  purposes  of  the  Act  as  sect.  7. 
"  where  any  beneficial  interest  in  the  real  estate  of  any  deceased 
person,  whether  the  estate  or  interest  of  such  deceased  person 
was  legal  or  equitable,  is,  owing  to  the  failure  of  the  objects  of 
the  devise  or  other  circumstances  happening  before  or  after  the 
death  of  sucli  person  in  whole  or  in  part  not  effectually  disposed 
of,  such  person  shall  be  deemed  to  have  died  intestate  in  respect 
of  such  part  of  the  said  beneficial  interest  as  is  ineffectually  dis- 
posed of." 

Section  8  applies  the  Act  to  the  Duchy  of  Lancaster.  sect.  8. 

Section  9  applies  the  Act  to  Ireland.  sect.  9. 

In  the  case  of  a  felon  convict,  and  of  a  felo  de  se,  the  law  of  Admmistra- 
forfeiture  being  abolished  by  stat.  33  &  34  Yict.  c.  23,  s.  1,  fXn"^ 
administration   is   now   no   longer   granted   as   formerly   to   a 
nominee  of  the  Crown,  but  follows  the  ordinary  course  of  the 
law  of  succession  ab  intesiato  (t). 

It  should  be  mentioned  that  sect.  1  of  the  Land  Transfer  Act,  Land  Trans- 
1897,  does  not  bind  the  Crown,  and  accordingly  it  has  been  held  ^.^^  ^'^\  [?^i' 

'  _  _  '  .  .  .  does  not  bind 

where  a  widow  had  died  after  the  coming  into  operation  of  the  the  Crown. 
Act,  a  bastard  and  intestate,  and  entitled  to  both  real  and  per- 
sonal estate,  that  the  grant  to  the  Solicitor  to  the  Treasury 
should  be  administration  of  her  personal  estate  only,  as  before 
the  Act  {it). 

It  has  always  been  considered,  both  in  the  Common  Law  and  Next  of  kin 
Spiritual  Courts,  that  the  object  of  the  statutes  of  administration  the^admliiv"^ 
(31  Edw.  III.  c.   11,  and  21  Hen.  VIII.  c.  5)  is  to  give  the  tration,  when 
management  of  the  property  to  the  person  who  has  the  beneficial  interest, 
interest  in  it  (.r) .     And  the  inclination  has  been  so  strong  to 
effectuate  this  object,  by  granting  the  administration  to  the 

effectually  disposed  of  are  withiu  (m)  In  the  goods  of  Hartley,  \_18992 

this  section :    Be    Wood,    [1896]   2  P.  40. 

Ch.  596.  (x)   Wetdrill  v.  Wright,  2  PMllim. 

{t)  See  ante,  p.  50.  248 ;  and  see  ante,  p.  328. 
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interest,  that,  in  some  instances,  not  only  the  practice  of  tlie 
Ecclesiastical  Court,  Lut  the  decisions  of  the  Judges  Delegate, 
have  not  scrupled  to  disregard  the  express  words  of  the  statute  {y). 
Thus  in  Bridges  v.  The  Duke  of  Newcastle  (Delegates,  1712), 
Lord  Ilollis  died  intestate,  and  Bridges  claimed  administration 
as  next  of  kin  :  The  effects  were  vested  by  Act  of  Parliament  in 
the  Duke  of  Newcastle,  to  pay  the  debts  of  the  deceased :  The 
Judge  of  the  Prerogative  Court  (Sir  Charles  Hedges),  and  after- 
wards the  Delegates,  held  that  the  next  of  kin  was  excluded,  on 
the  ground  that  he  had  no  interest,  and  granted  administration 
to  the  Duke  of  Newcastle  (z).  So  in  Young  v.  Pierce  {a), 
administration  was  refused  by  the  Prerogative  Court  and  the 
Delegates  to  a  next  of  kin,  on  the  ground  that  she  had  released 
all  her  interest,  and  the  letters  were  granted  to  the  party  bene- 
ficially entitled  to  the  personal  estate  (/-').  Another  strong 
instance  will  be  found  in  the  next  section,  with  respect  to 
administration  cum  fesfa»iciifo  anne.vo  :  in  granting  which,  it  has 
been  established  by  the  decisions  both  of  common  lawyers  and 
civilians,  contrary  to  the  words  of  the  Act,  that  the  next  of  kin 
is  to  be  excluded  from  the  administration  when  there  is  a  resi- 
duary legatee  who  desires  it. 
To  whom  Again,  the  statutes  of  administration  (31  Edw.  III.  c.  11,  and 

f/thenextof  21  Hen.  VIII.  c.  5)  provide  that  the  Ordinary  shall  grant 
kin  die  before  administration  to  the  next  of  kin,  or  the  widow,  or  to  both : 
tion  granted :  and  therefore  these  parties  have  a  statutory  right  to  the  adminis- 
tration. But  the  obligation  of  the  statutes  has,  in  several 
adjudged  cases,  as  well  as  in  practice,  been  considered  to  extend 
only  to  such  persons  as  are  next  of  kin  of  the  time  of  the  intestate's 
death ;  and  therefore  the  Court  is  not  bound  to  grant  adminis- 
tration to  one  who  is  not  entitled  to  a  beneficial  interest  in  the 
effects,  although  by  the  death  of  intermediate  persons,  he  may 
have  become  next  of  kin  at  the  time  the  grant  is  required  (c). 
The  general  practice  is  that  a  party  ha\ang  a  direct  interest  (as, 

[y)  See  the  judgment   of    Lord  that,  with  respect  to  the  obligation 

Cottenham,  in   Withy  v.  ManyJts,  of  the  statute,  there  is  no  difference 

10  CI.  &  Fin.  248:  accord.  between  an  administration  de  honis 

{z)  Cited  by  the  Court  in  West  v.  ^""^  ^^<^  ^^  original  administration. 

Wmiy,  3  Phillim.  381.  (<^)  ^(ivaye  v.    Blythe,    2    Hagg. 

Appendix  150  ;  Almes  v.  Almes,  ibid. 

(a)  1  Freem.  496.  ^^.  .   ^^^  ^^^  ^^^   observations  of 

{h)  This  was  a  case  of  adminis-  the  learned  rejiorter,  ^'^VrZ.  p.  loG;  In 
tration  de  honis  non :  but  it  will  the  goods  of  Kinchella,  [1894]  P. 
appear  in    a  subsequent    section,      264. 
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for  instance,  a  nephew  taking  a  share  by  representation  with  an 
uncle,  and  therefore  originally  entitled  in  distribution,  though 
not  one  of  the  next  of  kin  at  the  time  of  the  intestate's  death, 
and  therefore  having  no  statutory  right  to  administration)  is 
preferred  to  those  entitled  in  a  representative  capacity.  The 
matter  is,  however,  in  the  discretion  of  the  Court.  Lord 
Penzance,  then  Sir  J.  P.  Wilde,  in  his  judgment  in  the  case  of 
In  the  Goods  of  Can-  (d),  said:  "It  is  clear  from  the  argument 
on  this  case  how  the  matter  stands.  There  are  three  propositions 
established.  The  first  is,  that  the  Court  is  not  bound  by  the 
statute  to  make  the  grant  to  the  party  entitled  in  distribution. 
The  second  is,  that  the  general  practice  that  prevails  would 
enable  the  party  entitled  in  distribution  to  obtain  the  grant  on 
application  at  the  registry,  the  right  of  a  party  originally 
entitled  being  preferred  to  a  party  having  a  derivative  interest. 
The  third  proposition  is,  that  the  whole  matter  is  in  the  discre- 
tion of  the  Court."  In  this  case,  the  judge  being  of  opinion 
that  the  circumstances  were  such  as  to  justify  the  Court  in 
departing  from  the  general  practice,  the  grant  of  administration 
dc  honia  non  was  made  to  the  executrix  of  the  next  of  kin. 

But  it  is  no  defence  to  an  action  brought  by  such  representa-  but  payment 
tive,  as  administrator  to  the  original  intestate,  against  a  debtor  ^j  ^j^  ?®''^* 
to  his  estate,  that  the  defendant  paid  the  debt  in  question  to  the  answer  to 
next  of  kin,  who  died  without  taking  out  letters  of  administra-  his  repmsen^- 

tion  ie) .  tative  as  ad- 

mi  •  f  !•        •         1     ,  •    1     1  ministrator 

Ihere  is  a  distmction  between  a  person  appomted  executor,  to  the  original 
and  one  entitled   to  the   administration  as  next  of  kin,  with  ""t^^tate. 
respect   to   the   obligatory  consequences  of  administering   the  cannot  be 
goods  of  the  deceased :  An  executor,  it  has  been  shown,  after  take^out  ad° 
an  act  of  administration,  cannot  refuse  to  accept  the  executor-  ministration, 
ship  and  take  probate  {/) ;    but  although  a  next  of  kin  may  jjas  inter- 
have  intermeddled  with  the  effects,  and  made  himself  liable  as  meddled  with 

the  effects. 

executor  de  son  tort,  he  cannot  be  compelled  by  the  Coiu't  to 
take  upon  himself  the  office  of  administrator  [g] . 

[<})  1  P.  &  D.  291.     See  also  la  its  terms,  of  tlie  goods,  &c.,  "  hft 

the  goods  of  Johnson,  7  Ij.B..  Iv.  Ch..  unadministered"    by    the    next    of 

D.  1.  kin  :  Mitchell  v.  Moorman,  uhi  sup. 

(e)  Mitchell  y.  Moorman ,  1  Young  (/)  Ante,  p.  199. 

&   Jerv.    21 ;    Mitchell  v.   Holmes,  {g)  AcJcerley  v.  Oldham,   1  Phil- 

L.  E.  8  Ex.  119  :  and  it  makes  no  lim.  248;   Ackerley  v.  Parkinson,  3 

difference  that    the   grant  of   ad-  M.  &  S.  41 1 ;  In  the  goods  of  Fell,  2 

ministration  to  the  plaintiff  is,  in  Sw.  &  Tr.  126. 
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Administra- 
tion granted 
to  the 
attorney  of 
tlio  next  of 
kin : 


to  -whom  the 
attorney  is 
responsible : 


Administration  may  Lo  granted  to  the  attorney  of  all  the 
next  of  kin,  provided  they  reside  out  of  the  country  ;  and  if  the 
effects  are  under  twenty  pounds,  such  administration  may  be 
granted  whether  they  are  so  resident  or  not  (//).  13y  rule  32, 
P.  E,.  1862  (Non-contentious),  "In  the  case  of  a  person  residing 
out  of  England,  administration,  or  administration  with  the  Will 
annexed,  may  be  granted  to  his  attorney  acting  under  a  power 
of  attorney."  But  where  a  person  solely  entitled  to  the  grant 
is  resident  in  this  country,  and  able  to  take  it  himself,  the 
Com't  will  decline  to  decree  it  to  his  attorney,  for  his  use  and 
benefit  («). 

On  one  occasion  the  Court  granted,  to  the  agent  of  the 
Elector  of  Hesse,  an  administration  limited  to  substantiate 
proceedings  in  Chancery  respecting  a  debt  due  to  the  late 
Elector ;  but  declined  to  extend  the  administration  to  the 
receipt  of  the  debt,  without  a  power  of  attorney  from  the  proper 
authorities  (Ji). 

Where  letters  of  administration  are  granted  to  persons  under 
a  power  of  attorney  from  the  party  entitled  to  the  representation, 
the  letters  express  that  they  are  granted  "  for  the  use  and 
benefit"  of  the  latter  (/).  But  these  words  do  not  exclude  the 
claim  of  other  persons  to  share  in  the  personal  estate  {in) .  It 
was,  indeed,  held,  in  the  case  of  De  la  Viesca  v.  Luhhoch  {n), 
that  where  administration  has  been  granted  to  the  attorney  of 
a  person  abroad  for  the  use  and  benefit  of  that  person,  the  latter 
may  sue  the  administrator  in  this  country  without  making  the 
parties  beneficially  interested  parties  to  the  suit,  and  without 
taking  out  letters  of  administration  in  this  country ;  for  that  as 


(70  Toller,  108.  As  to  what  shall 
constitute  a  proper  authority  to 
apply  for  the  grant,  as  the  attorney 
of  the  party  entitled  to  it,  see  Lucas 
V.  Lucas,  3  Cas.  temp.  Lee,  5V6  ;  Ln 
the  goods  of  Reitz,  3  Hagg.  766 ;  In 
the  goods  of  Eklerton,  4  Hagg.  210. 

(i)  In  the  goods  of  Burch,  2  Sw. 
&  Tr.  139. 

(A-)  In  the  goods  of  the  Elector  of 
Hesse,  1  Hagg.  93.  See  also  In  the 
goods  of  Beggia,  1  Add.  340. 

(1)  The  form  of  such  letters  will 
be  foixnd  at  full  length  in  10  Sim. 


629 ;  2  Hare,  537,  note  (a).  See 
also  In  the  goods  ofCassidy,  4  Hagg. 
360,  post,  p.  378. 

(/n)  Anstruther  v.  Chalmer,  2  Sim. 
5 ;  Chambers  v.  Bichnell,  2  Hare, 
536. 

(?0  10  Sim.  629.  The  case  of  De 
hi  Viesca  v.  Lubbock  was  approved 
by  Jessel,  M.  E.,  in  Eames  v.  Hacon, 
18  C.  D.  347,  352,  in  the  argument 
of  which  case,  Chambers  y.  Bichnell, 
and  Att.-Oen.  v.  Kohler  {ubi  infr.), 
were  cited. 
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tlie  letters  were  expressly  granted  to  the  administrator  as  the 
attorney  of  the  party  abroad,  he  might  safely  pay  over  to  that 
party  the  moneys  received  under  the  authority  of  the  letters. 
In  the  subsequent  case  of  ChamherH  v.  Bickncll  [o),  it  was  held 
that  such  an  administrator  is  liable  to  be  sued,  in  respect  of  the 
estate  of  the  intestate,  by  the  parties  beneficially  interested  in 
it,  in  the  same  way  as  if  he  had  obtained  letters  of  administra- 
tion in  his  own  right  {p).  It  was,  however,  pointed  out  by 
Jessel,  M.  R.,  in  the  ease  of  Eamen  v.  Haeon  [q),  in  which  case 
the  decision  in  Do  la  Viesca  v.  Luhhock  was  approved  of,  that  it 
did  not  follow  tliat  because  such  an  administrator  was  liable  to 
be  sued  by  the  next  of  kin,  that  he  cannot  when  he  has  not 
been  sued,  hand  over  the  money  to  the  person  for  whose  use 
and  benefit  the  letters  were  granted,  the  two  propositions  not 
being  correlative  ;  and  assets,  the  learned  judge  said,  collected 
by  the  agent  of  a  trustee  have  often  been  intercepted  in  the 
agent's  hands  by  the  cestui  que  trusts ;  but  if  they  take  no  steps 
for  that  purpose  the  agent  is  safe  in  paying  the  trustee.  But  attorney 
in  the  case  of  Re  Remlell  (r)  Cozens-Hardy,  J.,  held  that  an  ^^^'^o*  o^*^'^i" 
attorney  cannot  obtam  a  good  discharge  from  his  principal  charge  from 
where  the  principal  is  not  legal  personal  representative  in  any  ^hereTatter 
country,  but  is  responsible  himself  for  the  due  representation  of  ^s  not  legal 

,,  ,  personal 

tne  assets.  representative 

The  general  rule  is,  that  where  a  person  is  authorized  by  a  country, 
simple  power  of  attorney  to  take  out  administration,  the  Court 
ought   to   decree   him   such   administration   as  it  would   have 
granted  to   the   person  who   conferred  the   power,  if   he  had 
applied  for  it  himself  (.s). 

If  the  attorney  be  resident  out  of  the  jurisdiction,  the  sureties 
to  the  bond  must  be  resident  within  the  kingdom  (/). 

If  none  of  the  next  of  kin  will  take  out  administration  a  Administra- 
tion granted 
to  a  creditor : 

(o)  2  Hare,  536.  Beed,   3  Sw.   &  Tr.  439,  in  which 

(p)  See  also  accord.  Be  DeiveJI,  case  the   Court   accepted    sureties 

4  Drew.  269;  Att.-Gen.  v.  Kohler,  resident  in  Jersey  where  the  person 

9  H.  of  L.  654.  to  whom  a  limited  grant  of  ad- 

ffll  18  C   D   347   C  A  ministration  was  made  was  resident 

f  \  n  on  1*1  ini,  'oQA     '  without  the  jurisdiction,  and  was 

(r)  [1901]  1  Ch.  230.  •^^     ^.  ■     ^.-t  ■ 

^  '  "-         -'  unable  to  procure  justifying  sure- 

(s)  In  the  goods  of  Goklshorough,  ties   within  the  jurisdiction.     See 

1  Sw.  &  Tr.  295.  j^lgo  j;^  ^/^^  ^^^or/s  of  Ballingall,  ib. 

{t)  In  the  goods  of  Leeson,  1  Sw.  441 ;  post,   Pt.    I.  Bk.  v.   Ch.  iv. 

&  Tr.  463.     But  see  In  the  goods  of  p.  426. 
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creditor  may,  by  custom,  do  it  {u)  :  on  the  single  ground  that 
he  cimuot  bo  paid  liis  debt  until  rojirosentation  to  the  deceased  is 
made  (,r)  ;  and  therefore  administration  is  only  granted  to  him, 
failing  every  other  representative  (y).  So  letters  of  administra- 
tion may  be  granted  to  the  executors  of  a  creditor  (~) . 
even  tlioni,'h         j^  -^jjs   decided   that  a  creditor   is  entitled   to   a   grant   of 

his  right  of  ,      .    .  .  ,     ,  .        .    ,  p  .  .      ,  Til 

action  bo         administration,  although  his  right  of  action  is  barred  by  the 
barred  •  Statute  of  Limitations,  but  the  Coiu-t  made  it  a  condition  that 

the  administration  bond  should  contain  an  obligation  to  dis- 
tribute the  estate  rateably  with  other  creditors,  and  without  any 
preference  of  his  own  debt,  as  the  administering  creditor  in  the 
absence  of  any  condition  to  the  contrary  is  entitled  to  retain  his 
own  debt  in  preference  to  the  debts  of  the  other  creditors  {a). 
In   the   case   of   In   the   Goods  of  Brackenhunj  (/>),   Sii'   James 
Hannen  said  that  he  would  not  for  the  future,  whether  other 
creditors  were  present  or  not  to  make  objection,  grant  adminis- 
tration to  a  creditor  unless  he  consented  to  pay  all  the  debts, 
pro  ratdy  if  so  required  by  the  Court.     The  recent  form  of  a 
creditor's  administration  bond  was  that  the  administrator  shall 
"  well  and  truly  administer  according  to  law  (that  is  to  say),  do 
pay  all  and  singular  the  debts  which  he  did  owe  at  his  decease, 
in  a  due  course  of  administration,  rateably  and  proportionably, 
and  according  to  the  priority  required  by  law,  and  not  unduly 
preferring   his   own   debt   or   the   debts   of   any  other  of   the 
creditors   of   the   said   deceased  by   reason   of    his    being    an 
administrator  as  aforesaid."     It  was,  however,  decided  that  this 
condition   did  not   take   away  the  right   of  retainer  (e).      In 

(»)  2   Black.    Comm.    505.      He  y.  Pidbrool-,  2  Curt.  845;  cf.  anie^ 

lias  no  riglit  to  tlie  administration  p.  246  ;  and  see  post,  p.  354. 

except  by  the  practice  of  the  Coui-t.  (z)  Jones  v.  Beytagh,   3  Phillim. 

He  is  the  appointee  of  the  Court:  635.     The  kusband   of    a  woman, 

And  if  circumstances  showed  that  who  before  marriage  has  partly  ad- 

the  creditor  was  not  a  proper  person,  ministered    as   a   creditor,    on  her 

non  constat  that  the  Court  might  death,  is  not  entitled  in  his   own 

not   appoint    another :    Menzivs   v.  right   as  creditor,  but  only  as  re- 

PidhrovJc,  2  Curt.  850.  presentative   of    his  wife :    In  the 

^,  .  ,.  goods  of  Risdon,  L.  E.   1  P.  &  D. 

(cc)  Ehne  v.  Da  Costa,  1  Phimm.       ^..^ 

•^ ' '  •  ((/)  In  the  goods  of  Coomhs,  L.  E. 

{y)   Wehh    r.   Needham,    1    Add.  1  P.  &  D.  193 ;  Coojiihs  v.  Coomhs, 

494.     A   creditor   cannot   deny  an  I'b.  288. 
interest  or  oppose  a  Will:  Dabhs  y.  {h)  2  P.  D.  272. 

Chisman,   1  Phillim.  159 ;  Elme  v.  (c)  Bavies  v.  Parry,  [1899]  1  Ch. 

Ba   Costa,  1  Phillim.  177;  3fenzies  602;  Be  Bel  ham,  [1901]  2  Ch.  52. 
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consequence  of  these  decisions  tlio  bond  has  been  changed,  and 
the  form  now  is  that  the  administering  creditor  will  pay  the  but  prrsont 
debts  of  the  deceased  in  duo  course  of  admiuistration,  rateably  precludes '" 
and  proportionably,  "and  according  to  the  jDriority  required  by  imn  pre- 
law, not,  however,  preferring  his  own  debt  by  reason  of  his  own  debtT 
being  administrator  as  aforesaid"  (r/). 

The  necessary  coiu'so  when  a  creditor  applies  for  administra-  citation  by 
tion,  is  to  issue  a  citation  for  the  next  of  kin,  and  persons  nexto/kin: 
entitled  in  distribution  in  particular,  and  the  heir  at  law  if  in 
cases  coming  within  the  Land  Transfer  Act,  1897,  and  all 
others  in  general,  to  accept  or  refuse  letters  of  administration, 
or  show  cause  why  administration  should  not  be  granted  to 
such  creditor  (f).  In  point  of  practice  it  is  not  uncommon, 
upon  a  decree  issuing,  to  show  cause  why  administration  should 
not  be  committed  to  A.  B.,  a  creditor,  for  the  Court  to  sub- 
stitute C.  D.,  another  creditor,  on  the  day  assigned  for  the 
appearance  of  the  parties  interested,  and  to  suffer  administration 
to  pass  to  C.  D.  without  any  further  citation,  though  not  the 
person  in  whose  name  the  decree  originally  went(/).  The 
next  of  kin  may  appear  to  the  citation,  and  will  then  be 
preferred  to  the  creditor ;  but  if  the  next  of  kin  has  unduly 
delayed  to  take  out  administration  (as  where  six  months  elapse 
from  the  death  of  the  intestate) ,  the  creditor  will  be  allowed 
his  costs  {(f).  If  there  are  no  next  of  kin,  as  in  the  case  of  an 
intestate  bastard,  notice  of  the  application  for  letters  of  admin- 
istration must  be  given  to  His  Majesty's  Procurator  Greneral, 
or  in  case  the  deceased  died  domiciled  within  the  Duchy  of 
Lancaster  to  the  solicitor  for  the  Duchy  in  London  (A) .     In 

(fZ)  See  Practice  note  in  W.  N.  estate  -was  small  and  the  next  of 

(1899)  262;    and  Tr.  &   Coo.  13tli  kin  had  not  been  heard  of  for  many 

edit.  768.  years  :  In  the  goods  of  Reed,  29  L.  T. 

(e)  Whenever  a  party  has  a  right  N.  S.  932 ;  In  the  goods  of  John  Cal- 

to    the   administration,    the   Court  Jicott,  [1899]  P.  189  :  the  applicant 

always    requires    that    he    should  for  the  grant  in  each  case  swearing 

be  cited  or  consent :  In   the  goods  that  they  believed  themselves  sole 

of   Burlier,    1    Curt.    592 ;    In    the  next  of  kin. 

qoods  of  Keene,   1  Sw.  &  Tr.  267  :  r  j^\  m  n  j.        a    j  i   tt 

^  ^1      ,     7   .       .7       <,^      T  (/)  T'^i'oot  r.  A7idreios,  1  Hagg. 

Feqg  v.    Chamherlmn,  io.   o28.     In  ^„.,       ,     ,  ir       7       .   o       p 

„  ^^  „  „      /  ^     ^1     ^       ^  <39/  ;  Andreivs  v.  Murphy,  4  Sw.  & 

the  case  of  a  small  estate,  the  Court  m     qq  .  Qn  t    t  p    p,  -ikj-  o- 

has  dispensed  with  the  citation  of 

the  next  of  kin  on  proof  that  they  is)  Goh  v.  Bea,  2  PhiUim.  428. 

hadnotice  of  the  application  : //i;;/ie  See  Jones  v.  Begtagh,    3   PhiUim. 

goods  of  Teece,  [1896]  P.  6.     The  635. 

Coru't  has  also  dispensed  with  cita-  [h)  See    rule    75,     P.    R.     1862 

tion  and  advertisement  where  the  (Non-contentious). 
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citation  must 
be  personally 
served  if 
possible  : 

if  not  pos- 
sible, by 
advertisement 
in  news- 
papers : 


affidavit  of 
the  amount  of 
property, 
&c. : 


■who  is  not  to 
be  considered 
a  creditor  : 


the  case  of  persons  dying  intestate  without  any  known  relatives, 
a  citation  must  be  issued  against  the  next  of  kin,  if  any,  and  all 
persons  having,  or  protending  to  liave,  any  interest  in  the 
estate  of  the  deceased,  and  such  citation  must  be  served  on  the 
King's  Proctor  or  upon  the  solicitor  for  the  Duchy  of  Lancaster 
as  the  case  may  require  (/). 

Citations  must  be  served  personally,  when  that  can  be  done, 
by  leaving  a  true  copy  of  the  citation  with  the  party  cited, 
and  showing  him  the  original,  if  required  by  him  so  to  do. 
If  a  citation  cannot  be  served  personally,  it  must  be  served 
by  insertion  of  the  same,  or  of  an  abstract  settled  and  signed 
by  one  of  the  Registrars  of  the  Court  as  an  advertisement  in 
such  morning  and  evening  London  newspapers  and  such  local 
newspapers  and  at  such  intervals  as  the  Judge  or  Registrar 
may  direct  (/.•) . 

The  Court  does  sometimes  grant  administration  to  more 
creditors  than  one,  but  it  prefers  that  one  should  be  fixed 
upon  (/). 

Before  granting  letters  of  administration  to  a  creditor,  the 
Court  always  requires  an  affidavit  as  to  the  amount  of  the 
property  to  be  administered  :  except  where  there  has  been  a 
personal  service  of  the  usual  citation  on  the  parties  entitled 
to  the  administration  in  the  first  instance  {m).  An  affidavit 
is  also  necessary  of  the  particulars  and  date  of  the  debt,  and 
that  the  creditor  has  no  security  {n). 

A  person  who  was  joint  assignee  of  the  estate  of  a  bankrupt 
with  the  deceased,  out  of  which  the  latter  had  applied  a  sum  of 
money  to  his  own  use,  for  which  he  had  not  accounted  at  the 
time  of  his  death,  is  not  a  creditor  to  the  estate  of  the  deceased 
so  as  to  be  entitled  to  pray  administration  to  him  (o). 


{->)  See  rule  76,  P.  E.  1862 
(Non-contentions). 

(A-)  Eules  69  and  70,  P.  E.  1862 
(Non-contentious). 

(/)  Harrison  v.  All  persons  in 
ge.neraJ,  2  Phillim.  249.  See  as  to 
the  practice  of  preferring  one  cre- 
ditor to  another,  by  reason  of  the 
superior  nature,  or  larger  amount 
of  the  debt,  Kearney  v.  WhitaJcer, 
2  Cas.  temp.  Lee,  324 ;  Carpenter 
v.  SheJfurd,  ib.  502.  And  see  now 
the  statute  32  &  33  Vict.  c.  46,  de- 


claring that  in  the  administration 
of  any  person  dying  after  Jan.  1st, 
1870,  no  debt  is  to  be  entitled  to 
any  priority  by  reason  of  its  being 
a  specialty  debt.  As  to  the  bond  to 
be  entered  into,  see  ante,  p.  351. 

{m)  Martineau  v.  Rede,  2  Add. 
455  ;  Briggs  v.  Roope,  29  L.  J.  P. 
&  M.  96. 

(«)  Aitkin  v.  Ford,  3  Hagg.  193. 

(o)  Snape  v.  Wehh,  2  Cas.  temp. 
Lee,  411. 
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On  one  occasion  (7;)  where  a  partner  died  leaving  tlie  partner- 
ship accounts  unsettled,  an  eminent  civilian  ((/),  before  whom 
a  case  was  laid  by  the  direction  of  Sir  John  Leach,  V.-C,  gave 
his  opinion  that  a  person  to  whom  one  of  the  surviving  partners 
had  assigned  his  share  of  the  profits  of  the  partnership  had  not 
such  an  interest  in  the  effects  of  the  deceased  partner  as  would 
entitle  him  to  be  considered  a  creditor,  and  in  that  character  to 
cite  the  next  of  kin  to  accept  or  refuse  administration  of  his 
efPects :  but  that  the  Ecclesiastical  Court  would  grant  a  limited 
administration  to  a  person  nominated  by  him,  for  the  purpose 
of  substantiating  proceedings  in  Chancery,  on  the  refusal  of  the 
next  of  kin  after  citation,  and  upon  showing  the  necessity  for 
such  a  representation. 

It  is  the  established  practice  of  the  Court  to  refuse  to  grant  creditor  -who 
administration  as  creditor  to  a  person  who  has  bought  up  a  up  debt  after 
debt  after  the  death  of  the  deceased  (r).  ^eath  of 

.  ,     .  debtor  not 

But  this  practice  is  not  inconsistent  with  a  grant  being  made  entitled  to  ad- 
to  a  creditor  of  the  party  beneficially  entitled  to  an  interest  in  ^crecSor  ^ 
the  estate  of  the  deceased,  who  has  assigned  it,  by  way  of  mort- 
gage or  otherwise,  to  the  parties  seeking  the  grant  («). 

It  has  been  held,  that  a  surety  who,  after  the  death  of  the  «^^"^  as  to 
principal,  pays  off  the  debt,  is  entitled  to  be  regarded  as  a  ere-  has  paid  off 
ditor  of  the  estate  of  the  deceased,  so  as  to  be  entitled  to  pray  ^g^*if  ^^^^ 
administration  to  him  {f).  principal: 

In  the  case  of  Aitkin  v.  Ford  (u),  administration,  as  to  a 

{p)  Cmvthorn  v.  Chalie,  2  Sim.  &  tion  de  bonis  non  to  such,  assignee 

Stu.  129.  limited  to  the  interest  in  the  in- 

((/)  Dr.  Jenner.  testate's    estate    which    had    been 

(?•)  Depit  V.  DeJerieleuse,  2  Sw.  &  assigned  :  In  the  govds  of  Burdett, 

Tr.  131 ;  hi  the  goods  of  Coles,  3  Sw.  1  P.  D.  427.     As  to  administration 

&  Tr.  181 ;  S.  C,  nomine  Macnin  v.  being  granted  to  an  undertaker  as 

Coles,  33  L.  J.  P.  M.  &  A.    175;  a  creditor  for  funeral  expenses,  see 

Day  V.  Thompson,  3  Sw.  &  Tr.  169;  Newcome  v.  Beloe,  L.  K.  1  P.  &  D. 

Downward  v.  Dickinson,  3  Sw.   &  314. 

Tr.  564.    But  where  a  creditor  who  (g)  j,^  fj^g   goods   of   Oodfreij,   2 

had  obtained  administration  of  the  gw.    &   Tr.    133;    In  the  goods   of 

estate  of  an  intestate  died  a  bank-  Qoles,  3  Sw.  &  Tr.  181 ;  Downward 

rupt,  without  having  fuUy  adminis-  y,  Dickinson,  iibi  supra  :  nor  with  a 

tered  and  leaving  the  debt  due  to  gj-^nt  to  the  assignee  of  a  creditor 

bimself  still  unsatisfied,  and  after  where  he  is  assignee  in  bankruptcy : 

his    death    his    trustee    in    bank-  ^-^j-j 
ruptcy  assigned  the  unsatisfied  debt 

due  to  his  estate  from  the  intestate's  (^)  Williams  v.  Jukes,   34   L.  J. 

estate  to  one  of  his  creditors ;  the  -t^-    '      • 
Court  made  a  grant  of  administra-  {>')  3  Hagg.  193. 
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next  of  kill 
cannot  oust  a 
creditor  ad- 
ministrator 
durinL''  hi.s 
life: 

a  creditor  in 
possession  of 
adniinistra- 
liuii  may 
oppose  ail 
iutei'est  or 
contest  a 
Will. 


When  admin- 
istration may- 
be granted 
to  a  person 

without 
interest : 


creditor,  was  decreed  to  the  mother  of  an  intestate,  who  had 
boon  advanced  by  her ;  the  father,  though  ahve,  liaving  been 
divorced  in  the  Commissary  Court  of  Scothmd,  and  married 
again.  In  Iltidlcstoii  v.  Jlitdlcsfon  (,r),  administration  to  the 
effects  of  a  wife  who  had  lived  with  her  liusband  until  her  death, 
was  granted  to  an  antenuptial  creditor  of  the  wife  (y). 

When  a  creditor  administrator  has  been  duly  appointed,  the 
next  of  kin  cannot,  during  his  lifetime,  take  the  administration 
from  him :  but  upon  his  death  they  may  come  in,  and  claim 
administration  de  bonis  non  (z)^ 

Although,  before  administration  granted,  a  creditor  cannot 
deny  an  interest  or  oppose  a  Will,  yet,  when  he  has  obtained 
administration,  he  has  a  right  to  maintain  it  against  the  exe- 
cutor or  the  next  of  kin ;  and  it  is  not  to  be  revoked  on  mere 
suggestion  {a).  And  where  administration  has  been  granted  to 
a  creditor,  and  a  Will  is  afterwards  produced,  he  is  entitled  to 
contest  it  in  the  same  manner  that  the  next  of  kin  might  have 
done,  without  being  subject  to  costs  [h). 

For  want  as  well  of  creditors,  as  of  next  of  kin,  desirous  to 
take  out  administration,  the  Court  may  grant  it  to  any  person 
at  its  discretion  {c).     In  a  case  where  the  brother  and  only  next 


(j)  2  Eobert.  424. 

(y)  A  decree  liad  been  personally 
served  on  the  husband,  but  no  ap- 
pearance was  given. 

{z)  Skeffington  v.  White,  1  Hagg. 
702,  703,  and  of.  ante,  p.  337. 

(fl)  Ehne  v.  Da  Costa,  1  Pbillim, 
173;  Menzies  v.  Pulhrook,  2  Curt. 
851  ;  ante,  p.  246.  And  be  is  not 
bound  to  bring  in  the  administra- 
tion till  an  admissible  allegation 
has  been  brought  in,  either  pro- 
jDounding  a  Will,  or  propounding 
an  interest :  Dahhs  v.  Chisman,  1 
Phillim.  159,  160. 

{h)  Norman  v.  Bourne,  1  Phillim. 
160,  note  (c)  to  Dabhs  v.  Chisman, 
2  Curt.  851 ;  ante,  p.  246. 

(c)  See  the  judgment  of  Sir  H. 
Jenner  Fust,  1  Eobert.  274,  275; 
In  the  goods  of  Chanter,  Davis  v. 
Chanter,  14  Sim.  212.  In  a  case 
where  the  widow  and  all  the  next 
of  kin  and  persons  entitled  in  dis- 


tribution, having  been  cited,  did 
not  ai^pear,  the  Court  made  a 
general  grant  of  administration  to 
the  receiver :  In  the  goods  of  Mayer, 
L.  E.  3  P.  &  D.  39.  Where  there 
were  no  known  relatives,  and  no 
residuary  legatee  appointed,  having 
regard  to  the  special  circumstances 
of  the  case,  administration  with  the 
Will  annexed,  limited  to  the  estate 
disposed  of  by  the  Will,  was  granted 
to  a  stranger :  In  the  goods  of  Jack- 
son, [1892]  P.  257.  In  a  case  where 
the  widow  of  the  intestate  was  a 
lunatic,  and  his  mother,  his  only 
next  of  kin,  was  unable  to  furnish 
justifying  security,  and  a  suit  had 
been  instituted  in  the  Chancery 
Division  and  a  receiver  appointed, 
administration  was  granted  to  the 
receiver:  In  the  goods  of  Moore, 
[1892]  P.  145.  Where  the  sole 
next  of  kin  of  an  intestate  was  a 
lunatic,  her  committee  haying  re- 
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of  kin  renounced,  tlie  Court  granted  administration  to  the 
nephew,  although  he  had  no  interest  {d).  Or  the  Court  may, 
ex  officio,  grant  to  a  stranger  letters  ad  colligendum  bona  defuncti,  letters  dd  col- 
to  gather  up  the  goods  of  the  deceased.  In  a  case,  where  a  sole 
next  of  kin  refused  to  take  administration,  the  Court  decreed 
letters  of  administration  to  a  person  who  had  been  her  agent, 
limited  "  to  the  collection  of  all  the  personal  property  of  the 
deceased,  and  giving  discharges  for  the  debts  which  might  have 
been  due  to  the  estate  on  the  payment  of  the  same,  and  doing 
what  further  might  be  necessary  for  the  preservation  of  the 
property  aforesaid,  and  to  the  safe  keeping  of  the  same,  to  abide 
the  directions  of  the  Court"  {e).  So,  in  a  subsequent  case  (/), 
the  Court,  under  special  circumstances,  made  a  grant  to  a  cre- 
ditor ad  colligendum  bona,  limited  to  collect  the  personal  estate 
of  the  deceased,  to  give  receipts  for  his  debts  on  the  payment  of 
the  same,  and  to  renew  the  lease  of  his  business  premises,  which 
would  expire  before  a  general  grant  could  be  made.  But  the 
Court  refused  to  include  in  the  grant  a  power  to  disjDose  of  the 
lease  and  good-will  of  the  business,  or  a  power  to  carry  on  the 
business.  Or  the  Court  may  take  the  goods  of  the  deceased 
into  its  own  hands,  to  pay  the  debts  of  the  deceased  in  such 
order  as  an  executor  or  administrator  ought  to  pay  them  {g). 

The  power  of  the  Court  in  making  grants  of  administration,  20  &  21  Vict, 
and  in  deciding  to  whom  they  should  be  granted,  has  been    '     '  " 

nounced,  a  stranger  in  blood  applied  the  Court  will  dii'ect  an  adminis- 

for  a  grant  of  administration.     The  trator  ad  coUi<jenda  houa  to  disjiose 

Court,  upon  the  consent  of  the  next  of  the  property  or  of  any  portion  of 

of  kin  of  the  lunatic  being  filed,  it  hj  sale :  In  the  goods  of  Schwerdt- 

ordered  the  grant  to  be  made,  the  fcgo',  1  P-  D.  424 ;  In  the  goods  of 

Master  in  Lunacy  and  the  next  of  Roberts,  [1898]  P.  149,  ante,  p.  324. 

kin  of  the  lunatic  approving  of  the  (/)  In  the  goods  of  Clarkingfon, 

a-piplica.tion:  l7i  the  goods  of  Hastings,  2  Sw.  &  Tr.  380;  In  the  goods  of 

4  P.  D.  73.     And  see  stat.  20  &  21  Ashley,  15  P.  D.  120.     See  also  In 

Vict.  c.  77,  s.  73,  j^f^ist,  pp.  355,  356.  the  goods  of  Wyckhoff,  3  Sw.  &  Tr. 

{(I)  In  the  goods  of  Keane,  1  Hagg.  20,  where  a  similar  grant  was  made 
692.  See  also  In  the  goods  of  Bla-  under  the  73rd  section  of  the  Coiu-t 
grave,  2  Hagg.  83;  In  the  goods  of  of  Probate  Act,  1857,  infra:  Ac- 
Johnson,  2  Sw.  &  Tr.  595.  But  see  cording  to  the  modern  practice  the 
In  the  goods  of  Allen,  3  Sw.  &  Tr.  Court  sometimes  gives  power  to  sell 
559.  property,  sea  In  the  goods  of  Roberts, 

(e)  In  the  goods  of  Radnall,  2  Add.  ubi  supra,  and  ante,  p.  184. 

232.     Where  it  is  for  the  benefit  of  (y)  11  Vin.  Abr.  87,  Exors.  (K.), 

the  absent  or  unknown  next  of  kin  pi.  19 ;  and  see  ante,  p.  198. 

A  a2 
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wlicre  a  pcr- 
sou  sliall  die 
intestate  or 
■without  an 
exeeutor 
williufj  and 
cnnipetent  to 
take  probate ; 
or  where  the 
executor  is 
resident  otit 
of  the  United 
Kinji-dom  : 
if  it  shall 
appear  to  bo 
necessary, 
the  Court 
may  appoint 
a  person  ad- 
ministrator 
who  would 
not  be  other- 
wise entitled 
to  the  grant : 

on  g-iving 
Hecurity,  and 
limited  as  the 
( 'ourt  shall 
think  fit. 


much  enlarged  by  the  73rcl  section  of  the  Coiu't  of  Probate  Act, 
1857  (20  &  21  Yict.  c.  77). 

It  is  thoroby  enacted,  that  "  wliere  a  person  has  died  or  shall 
die  wliolly  intestate  as  to  his  personal  estate,  or  leaving  a  Will 
affecting  personal  estate,  but  without  having  appointed  an 
executor  thereof  willing  and  competent  to  take  probate,  or 
where  the  executor  shall  at  the  time  of  the  death  of  such  person 
be  resident  out  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  it  shall  appear  to  the  Court  to  be  necessary  or 
convenient  in  any  such  case  by  reason  of  the  insolvency  of  the 
estate  of  the  deceased,  or  other  special  circumstances,  to 
appoint  some  person  to  be  the  administrator  of  the  personal 
estate  of  the  deceased,  or  of  any  part  of  such  personal  estate, 
other  than  the  person  who,  if  this  Act  had  not  been  passed, 
would  by  law  have  been  entitled  to  a  grant  of  administration 
of  such  personal  estate,  it  shall  not  be  obligatory  upon  the 
Court  to  grant  administration  of  the  personal  estate  of  such 
deceas-ed  person  to  the  person  Avho,  if  this  Act  had  not  passed, 
would  b}^  law  have  been  entitled  to  a  grant  thereof ;  but  it  shall 
be  lawful  for  the  Court,  in  its  discretion,  to  appoint  such  person 
as  the  Com-t  shall  think  fit  to  be  such  administrator  upon  his 
giving  such  security  (if  any)  as  the  Court  shall  direct,  and 
every  such  administration  may  be  limited  as  the  Court  shall 
think  fit"  {h). 


{h)  The  Court  ■will  not  make  a 
grant  under  this  section,  unless 
there  are  special  circumstances  to 
justify  it :  In  the  goods  of  White,  2 
Sw.  &  Tr.  457.  It  cannot  pass  over 
an  executor  by  reason  only  of  his 
bad  character  :  he  must  also  be  re- 
sident out  of  the  United  Kingdom : 
Til  the  goods  of  Sa)nson,  L.  E.  3  P. 
&  D.  48.  In  order  to  satisfy  the 
Court  that  it  is  "  necessary  and 
convenient "  that  the  extraordinary 
power  given  by  the  section  should 
be  used  by  the  Court,  a  general 
statement  that  "  it  is  necessary  for 
the  preservation  of  the  personal 
estate  and  effects  of  the  deceased 
that  the  grant  should  be  made"  is 
not  sufficient :  Li  the  goods  of  Cooke, 
1  Sw.  &  Tr.  267  ;  In  the  goods  of 
Bateman,  L.  E.  2  P.  &  D.  242.     In 


the  following  cases,  where  the 
Court  has  thought  that  the  circum- 
stances have  warranted  such  a 
grant,  it  has  been  made :  i.  To  a 
creditor :  In  the  goods  of  Fruser, 
L.  E.  1  P.  &  D.  327  ;  In  the  goods 
of  Farrands,  1  P.  D.  439 ;  In  the 
goods  of  Wensley,  7  P.  D.  13 ;  In 
the  goods  of  Atherton,  [1892]  P. 
104.  ii.  To  a  trustee  of  the  mar- 
riage settlement  of  the  sole  next  of 
kin  :  In  the  goods  of  Maychdl,  4  P. 
D.  74.  iii.  To  the  trustee  appointed 
hy  the  Will :  In  the  goods  of  Cosna- 
han,  L.  E.  1  P.  &  D.  183;  In  the 
goods  of  Steiuart,  3  P.  &  D.  244. 
iv.  To  the  trustee  in  hanhrujitcy  of 
sole  next  of  kin  :  In  the  gciods  of 
Tamer,  12  P.  D.  18 ;  In  the  goods 
of  Agnese,  [1900]  P.  60.  v.  To  the 
nominee  of  a  married  looman,  on  the 
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By  rule  31,  P.  li.  (Xon-contentious),  "whenever  the   Court,  Rule3l,P.R. 

us.) 


under  sect.  73,  appoints  an  administrator  other  than  the  person  tio*^'^"°""  ^'^ 


objection  by  hor  husband  to  her 
taking  probate  or  administration : 
In  the  goods  of  Warren,  L.  R.  1 
P.  &  D.  538;  VIerkr  v.  Clerlce,  G 
P.  D,  103.  vi.  To  the  nominee  of  a 
married  tvoman,  residuary  legatee, 
without  notice  to  husband :  I)i  the 
(joods  of  Fine,  L.  R.  1  P.  &  D.  388. 
vii.  To  the  guardians  of  minors  :  In 
the  goods  of  Hugger,  3  Sw.  &  Tr. 
65 ;  In  the  goods  of  Burgess,  4  Sw. 
&  Tr.  188 ;  In  the  goods  of  See,  4 
P.  D.  86  ;  In  the  goods  of  Batterbee, 
14  P.  D.  39.  viii.  To  a  residuary 
legatee  test,  annex.  :  In  the  goods  of 
SawteU,  2  Sw.  &  Tr.  448;  In  the 
goods  of  Cruwshay,  [1893]  P.  108  ; 
In  the  goods  of  Massey,  [1899]  P. 
270.  ix.  To  the  executor  under  a 
colonial  Will :  In  the  goods  of  Earl, 
L.  R.  1  P.  &  D.  450.  X.  To  a 
sister  of  the  intestate;  limited  until 
next  of  kin  should  apply  for  ad- 
ministration :  In  the  goods  of  Chol- 
wiU,  L.  R.  1  P.  &  D.  192.  xi.  To 
a  sister  of  the  intestate  ;  passing  over 
the  mother  who  was  willing  to  re- 
nounce :  In  the  goods  of  Llanwarne, 
L.  R.  1  P.  &  D.  306.  xii.  To  a 
sister  of  the  intestate  ;  without  taking 
out  personal  representation  to  the 
father,  who  also  had  died  intestate  : 
In  the  goods  of  Peck,  2  Sw.  &  Tr. 
506.  xiii.  To  the  father  in  law  of 
the  sole  next  of  kin  in  Australia  :  In 
the  goods  of  Jones,  1  Sw.  &  Tr.  13. 
xiv.  To  a  mother ;  without  requir- 
ing her  to  take  out  administration 
to  the  father  :  In  the  goods  of  Smith, 
2  Sw.  &  Tr.  508.  xv.  To  the  step 
mother ;  for  the  use  and  benefit  of 
the  sole  next  of  kin,  a  lunatic  with- 
out committee :  In  the  goods  of 
Burrell,  1  Sw.  &  Tr.  64.  xvi.  To 
a  cousin ;  limited  to  carry  out 
certain  directions  contained  in  a 
letter:  //;  the  goods  of  Drinkwater, 


2  Sw.  &  Tr.  611.  xvii.  To  acousin; 
for  the  use  and  benefit  of  an  aged 
aunt  and  uncle,  the  only  persons 
entitled  to  distribution  :  In  the  goods 
of  Roherls,  1  Sw.  &  Tr.  64.  xviii. 
To  the  guardians  of  the  poor; 
limited  during  the  lunacy  of  the 
sole  next  of  kin,  a  pauper  lunatic : 
In  the  goods  of  Findlay,  3  Sw.  &  Tr. 
265  ;  In  the  goods  of  Eccles,  15  P.  D. 
1 ;  In  the  goods  of  Everley,  [1892] 
P.  50.  xix.  To  the  attorney  in 
England  of  the  next  of  kin  abroad  ; 
it  being  luiknown  when  he  would 
return  :  In  the  goods  of  Escot,  4  Sw. 
&  Tr.  186.  XX.  To  the  next  of  kin 
and  to  a  person  entitled  in  distribu- 
tion—jointly ;  there  being  special 
circumstances  rendering  a  joint 
grant  convenient :  In  the  goods  of 
Grundy,  L.  R.  1  P.  &  D.  459 ;  In 
the  goods  of  Walsh,  [1892]  P.  230. 
xxi.  To  a  stra  nger ;  no  next  of  kin 
or  creditor  being  willing,  or  able, 
to  take  the  grant :  In  the  goods  of 
Bateman,  L.  R.  2  P.  &  D.  242. 
xxii.  To  a  stranger;  there  being 
doubt  as  to  the  legitimacy  of  the 
sole  next  of  kin  :  In  the  goods 
of  Hopkins,  L.  R.  3  P.  &  D.  235. 
xxiii.  To  a  person  applying  in  pur- 
suance of  an  agreement  to  divide 
the  estate ;  where  doubts  had  arisen 
as  to  the  legitimacy  of  the  person 
claiming  to  be  next  of  kin  :  la 
the  goods  of  Minshull,  14  P.  D. 
151.  xxiv.  To  the  j)a'>'tner  of  one 
of  the  executors  of  the  Will  who  was 
mentioned  by  name  in  the  Will 
and  was  therein  requested  to  act 
for  such  executor  if  he  were  absent 
at  the  time  of  the  testator's  death : 
In  the  goods  of  Taylor,  [1892]  P. 
90.  XXV.  To  tJie  persomuith  powers 
of  committee  of  estate  of  next  of  kin, 
who  was  mentally  incapacitated : 
In  the  goods  of  Leese,  [1894]  P.  160. 
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who,  prior  to  tlic  Court  of  ProLate  Act,  1857,  would  liave 
been  entitled  to  the  grant,  the  same  is  to  be  made  plainly  to 
appear  in  the  oath  of  the  administrator,  in  the  letters  of 
administration  and  in  the  administration  bond." 


Citation  or 
consent  of 
party  h;iving 
a  prior  right 
requisite 
before  ad- 
ministration 
granted  to 
another. 


In  concluding  this  subject,  it  may  be  expedient  to  advert  to  an 
established  rule  of  the  Ecclesiastical  Court,  viz.,  that  wherever  a 
party  has  a  prior  right  to  administer,  the  Court  requires  that  he 
should  be  cited  or  consent,  before  it  will  grant  administration  to 
any  other  person.  And  the  rule  will  not  be  relaxed,  notwith- 
standing the  party  who  has  the  right  has  no  interest  in  the 
property  in   respect  of   which  the   grant  of   administration  is 


xxvi.  To  the  executor  of  the  luklow 
of    intestate    husband,    the    ■widow 
having   died  without    taking    ad- 
ministration, and  being  entitled  to 
the  whole  of  the  husband's  estate  as 
under  500?.  under  sect.  1  of  Intes- 
tates'  Estates  Act,    1890:    In   the 
goods   of   Bryant,    [1896]    P.    159. 
xxvii.  To  a  member  of  the  firm  of 
accountants  in   London,    in    whose 
hands  the  books  of  the  intestate's 
firm  had  been  placed,  the  next  of 
kin  being  in  the  interior  of  Bolivia, 
where  it  took   six  weeks  to  com- 
municate with  them  by  telegram 
and  four  months    by   letter  ;    the 
grant  being  limited  till  such  time 
as  next  of  kin  should  aj^ply  :  In  the 
goods    of    Suarez,    [1897]    P.    82. 
xxviii.    To   the  son   of   a   testatrix 
lohose husband  had  deserted  her&iteen 
years  before  her  death,  and  had  not 
been  heard  of  since  :  In  re  the  goods 
ofShoosmith,[l894:']F.23.   xxix.  To 
a  grandson  of  the  ititestate,  his  next 
of    kin,    a   son,    not    having  been 
heard  of  for  twenty-six  years :  In 
the  goods  of  John   Callicoit,  [1899] 
P.  189.     Generally  the  Coui-t  will 
not  grant  administration  under  this 
section  to   a  person  entitled  to  a 
grant  in  another  character,  e.g.,  as 
a  creditor  :    /«  the  goods  of  Fair- 
weather,  2  Sw.  &  Tr.  588.     Nor  to 
the  nominee  of  the  person  entitled 


to  the  grant:   league  v.  Wharton, 
L.  E.  2  P.  &  D.  360;  In  the  goods 
o///a/e,  L.  E.  3P.  &D.  207.     But 
in  Farrell  v.  Brownbill,  3  Sw.  &Tr. 
467,  the  Court  granted  administra- 
tion under  this  section,  with  the 
consent  of  all  parties  interested,  to 
their  nominee,  who  took  no  interest 
in  the  property  himself.     And  see 
In   the  gvods  of  loiter,    [1899]   P. 
265.      See    also    In    the    goods    of 
Clayton,  11  P.  D.  76.     But  see  In 
the  goods  of  Richardson,    L.    E.   2 
P.  &  D.  244,  in  which  it  was  held 
that    the  consent    of    all    persons 
interested  is  not  sufficient  ground 
for    departing    from    the    general 
rules  as  to  grants.     The  section  4s 
wholly  inapplicable  where  there  is 
no  absence  of  persons  entitled  to 
administration  and  no  insolvency. 
It  would  then  be  a  mere  arbitrary 
selection  on  the  part  of  the  Court : 
Hayms  v.  Mattheivs,   1  Sw.   &  Tr. 
460.     The  Court  will  not  exercise 
the  power  conferred  on  it  by  the 
above   section    by  passing  over  a 
person  entitled  to  a  grant  of  ad- 
ministration in  favour  of  a  creditor 
when  the  fact  of  the  insolvency  of 
the  intestate  is  disputed  :  Hawlie  v. 
Wedderburne,  L.  E.  1  P.  &  D.  594 : 
unless  there  is  no  next  of  kin  com- 
petent to  take  administration :  In 
the  goods  of  Far  rands,  1  P.  D.  439. 
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sought  (/).  But  in  cases  where  the  Court  has  a  discretion,  viz., 
in  cases  where  the  party  entitled  in  priority  is  so  entitled  by  the 
practice  of  the  Court,  and  not  by  statute,  the  Court  will 
sometimes  dispense  with  the  citation  or  consent  of  the  party 
having  the  prior  claim  {k). 


SECTION  II. 


Wlio  are  incapable  ofheing  Administrators. 

A  widow,  or  next  of  kin,  who  would  otherwise  be  entitled, 
may  be  incapable  of  the  office  of  administrator  on  account  of 
some  legal  disqualification. 

It  will  be  shown  in  a  subsequent  part  of  this  Treatise,  to 
whom,  upon  such  an  event,  the  administration  is  to  be  com- 
mitted (/). 

The  incapacities  of  an  administrator  not  only  comprise 
those  persons  who  have  already  been  mentioned  as  disqualified 
for  the  office  of  executor  (;;^)  but  extend  to  outlawry  (>^),  and 
bankruptcy  (o),  or  other  lawful  disability.  But  it  is  no 
incapacity  to  be  an  administrator  that  the  next  of  kin  is  an 
alien  {p). 

If   the  next    of    kin   be    a  minor,  administration   must   be 


Widow  or 
next  of  kin 
may  be  in- 
capable of 
office  of  ad- 
ministrator. 


Incapacities 
of  adminis- 
trator. 


Infancy. 


(/)  In  the  goods  of  Barker,  1  Curt. 
592  ;  In  the  goods  of  Currey,  5  Notes 
of  Cas.  54.  When  the  next  of  kin 
is  of  unsound  mind,  tlie  practice  is 
that  his  next  of  kin  must  also  be 
cited,  in  order  that  they  may  take 
administration  for  his  use  and 
benefit  if  they  think  proper :  Win- 
deatt  V.  SharJand,  L.  E.  2  P.  &  D. 
217. 

(A-)  In  the  goods  of  Roger  son,  2 
Curt.  656 ;  In  the  goods  of  South- 
mead,  3  Curt.  28  ;  In  the  goods  of 
Widger,  ib.  oo  ;  In  the  goods  of 
Burchmore,  L.  E.  3  P.  &  D.  139; 
In  the  goods  of  (Jardiucr,  9  P.  D. 
66  ;  In  the  goods  of  Webb,  13  P.  D. 
71.  And  see  In  the  goods  of  Kin- 
che/la,  [1894]  P.  264.  The  Court 
granted  administration  to  the  sister 


of  a  bachelor  intestate,  upon  a 
proxy  of  renunciation  from  the 
mother  (a  married  woman)  without 
her  husband  joining  in  it,  she 
living  separate  from  her  husband, 
and  all  right  to  the  estate  and  effects 
of  the  deceased  having  been  con- 
veyed to  her  under  a  deed  of  sepa- 
ration :  In  the  goods  of  Hardinge,  2 
Curt.  640. 

(0  See  post,  Pt.  I.  Bk.  v.  Ch.  iii. 
§  VI.  p.  410. 

(???)  See  ante,  pp.  161—164. 

(??)  1  EoU.  Abr.  908;  Bac.  Abr. 
Exors.  (G.);  Toller,  93. 

(o)  HiUs  V.  MiUs,  1  Salk.  36; 
Com.  Dig.  Admor.  (B.)  6. 

(2?)  Com.  Dig.  Admor.  (B.)  6. 
Upon  this  subject,  see  ante,  p.  159. 
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JFeme  covert : 

before 

Married 

Women's 

Property  Act, 

1882: 


since  the 
Married 
Women's 
Property  Act, 
1882,  45  &  46 
Vict.  c.  75. 


o-rantpd  to  another  jiorson  during  liis  minority;  wliicli  species 
of  administration  will  hereafter  bo  considered  separately  (ry). 
But  on  Olio  occasion,  administration,  limited  to  the  receipts 
of  dividends  in  the  English  funds,  was  granted  by  Sir  John 
Nicholl  to  a  minor  residuary  legatee,  the  wife  of  a  minor, 
both  subjects  of  and  resident  in  Portugal,  on  a  certificate  being 
produced  that,  by  the  law  of  Portugal,  she  was  entitled  (;•). 

However,  in  a  subsequent  case.  Sir  C.  Cresswell  refused  to 
grant  administration  to  a  minor,  thougli  by  the  law  of  the 
country  where  the  deceased  was  domiciled  the  minor  was 
entitled  to  the  grant,  and  that  learned  judge  appeared  to  be 
of  opinion,  that  the  Court  ought  not  to  follow  the  practice 
of  the  Coiu't  of  Domicil,  where  it  was  in  contradiction  to 
the  English  law,  according  to  which  the  minor  could  not  take 
upon  himself  the  liabilities  which  the  law  casts  upon  an 
administrator — for  instance,  he  could  not  execute  a  bond  (.s). 

Coverture  was  no  incapacity,  even  before  the  Married 
"Women's  Property  Act,  1882,  for  the  office  of  administratrix. 
Therefore,  if  a  feme  covert  be  next  of  kin  to  the  intestate, 
administration  shall  be  granted  to  her  (J).  But  she  could  not, 
before  the  Married  Women's  Property  Act,  take  administration 
without  the  consent  of  her  husband  {u),  inasmuch,  among  other 
reasons,  as  he  was  required  to  enter  into  the  administration 
bond,  which  she  was  incapable  of  doing.  Yet  if  it  could  be 
shown  that  the  husband  was  abroad,  or  otherwise  incompetent, 
a  stranger  might  join  in  the  security  in  his  stead  {v).  In  either 
case  the  administration  was  committed  to  her  alone,  and  not 
to  her  jointly  with  her  husband :  otherwise,  if  he  should 
survive  her,  he  would  be  administrator,  contrary  to  the  meaning 
of  the  Act  {x) . 

Since  the  commencement  of  the  Married  Women's  Property 
Act,  1882,  a  married  woman  may  take  administration  without 
the   consent   of   her   husband,  and   in  all  respects  act  in   the 


(<?)  Post,  Pt.  I.  Bk.  V.  Ch.  III. 
§  III.  p.  386 ;  and  see  also  p.  381. 

(r)  In  the  goods  of  the  Countess  of 
Da  Cunha,  1  Hagg.  237. 

(s)  In  the  goods  of  the  Duchess  of 
Orleans,  1  Sw.  &  Tr.  253. 

(<)  Com.  Dig.  Admor.  (B.)  6; 
ih.  Admor.  (D.). 

(m)    See    Buhlers    v.    Harby,    3 


Curt.  50. 

{v)  Toller,  91. 

{x)  Anon.,  Style,  74;  Toller,  91. 
If  it  were  committed  to  them  jointly 
during  the  coverture  it  might  per- 
haps be  good,  because,  if  committed 
to  the  wife  alone,  the  husband  for 
such  period  may  act  in  the  adminis- 
tration with  or  without  her  assent : 
Aleyn,  36. 
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matter  couceruing  the  intestate's  estate  as  if  she  were  a  feme 
sole{i/). 


SECTION  III. 

Of  the  Mode  of  (iratitiiHi  Letters  of  Administration,  and  the 
Practice  rctati)uj  thereto,  and  Form  thereof 

In   pursuance   of   the   authority  conferred   by  the   Court  of  Practice  as  to 
Probate    Act,  1857,    sect.  30  (s),  a   great  many  rules,  orders,  Otters  of  ad- 
and  instructions  as  to  grants  of  letters  of  administration  were  ministration. 
made  in  the  year  1862,  and  subsequently  for  the  regulation  of 
the  practice  and  of   the  fees  of  the  Court,  in   respect  both  of 
contentious    and    non- contentious  business,  and    the    guidance 
both  of  the  princijoal  and  district  registrars.      They  run  to  so 
great  a  length  that  it  would  be  impracticable  to  insert  them  in 
full  in  a  treatise  such  as  this,  and  the  reader  is  therefore  referred 
for  them  to  the  books  of  practice  {a). 

Administration  is  generally  granted  by  writing  under  seal.  By  what  in- 
It  may  also  be  committed  by  entry  in  the  registry,  without  form^^'^  ^^ 
letters  sidj  siyillo  :  but  it  cannot  be  granted  by  parol  (/.*). 

By  rule  45,  P.  P.  (Non- contentious  Business),  "In  every  Time  of 
case  where  probate  or  administration  is  for  the  first  time  ^tters^^ 
applied  for  after  the  lapse  of  three  years  from  the  death  of 
the  deceased,  the  reason  of  the  delay  is  to  be  certified  to  the 
registrars,  and  should  the  certificate  be  unsatisfactory,  the 
registrars  are  to  require  such  proof  of  the  alleged  cause  of  delay 
as  they  may  see  fit."  In  the  case  of  a  recent  death,  if  a  party 
swear  that  he  is  one  of  the  next  of  kin,  the  grant  will  issue 
without  inquiry  as  to  the  knowledge  of  the  other  next  of  kin  (r) , 
but  where  there  are  other  next  of  kin  equally  entitled  thereto 
the  registrars  may  require  proof  by  affidavit  that  notice  of  the 
application  has  been  given  to  them  (d). 

The  practice  by  rule  44,  P.  P.  (Non-contentious)  is,  that 
letters  of  administration  shall  not  issue  until  after  the  expiration 
of  fourteen  days  from  the  death  of  the  intestate :  unless  for 

{y)  See  j^ost,  p.  732  et  seq.  dolph.  Pt.  2,  c.  30,    s.    5 ;  Toller, 

(z)  See  ante,  p.  238.  119. 

(a)  Tristram  &  Coote's  Practice,  (')  ^"    ^^''  ^'°^'    "^   ^"'^'"^^'    '^ 

Hagg.  565. 

13tli  edit.,  Browne  on  Probate.  r^\  x)  ^    oo    t>  t>         *         o. 

'  (a>  Eule  28,  P.  K.,  ante,  p.  334, 

{b)  Anon.,  Show.  408,  409;  Go-      note  (i!). 
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special  cause  (as  that  the  goods  would  otherwise  perish,  or  the 

like,)  the  judge  or  two  of  the  registrars  shall  think  fit  to  order 

them  sooner  [c). 

Retracting  Where  a  party  entitled  to  the  grant  of  administration  has 

renunciation.  ,  ,  ...  i.  i.       ;    j     t    i>  n 

renounced,   such   renunciation    may   be   retracted    before    the 

administration  has  passed  the  seal  (/). 
Intestates'  In  the  case  of  intestacies  where  the  property  of  the  person 

Cliiklren  Act,  djing    intestate   is    of   small    amount,  facility  for  taking   out 
i^'^.fiTT:  .    letters  of   administration  to  his  estate  and    effects  is  fflvon  to 

00  &  37  Vict.       .         ,  .  .  " 

c.  52 :  his  widow  and  children  by  the  Intestates  Widows  and  Children 

Act,  1873  (36  &  37  Vict.  c.  52). 

s.  1 :  This  Act  provides  that  where  the  whole  estate  and  effects  of 

an  intestate  shall  not  exceed  in  value  the  sum  of  one  hundred 
pounds,  his  widow,  or  any  one  or  more  of  his  children,  provided 
such  widow  or  children  respectively  shall  reside  at  a  distance 
exceeding  three  miles  from  the  registry  of  the  Court  of  Probate 
having  jurisdiction  in  the  matter,  may  apply  to  the  Registrar  of 
the  County  Court  within  the  district  of  which  the  intestate  had 
his  fixed  place  of  abode  at  the  time  of  his  death,  and  the  said 
Registrar  shall  fill  up  the  usual  papers  required  by  the  Court  of 
Probate  to  lead  to  a  grant  of  letters  of  administration  of  the 
estate  and  effects  of  the  said  intestate,  and  shall  swear  the 
applicant  and  attest  the  execution  of  the  administration  bond 
according  to  the  practice  of  the  Court  of  Probate,  and  shall  then 
transmit  the  said  papers  by  post  to  the  Registrar  of  the  Court 
of  Probate  having  jurisdiction  in  the  matter,  who  shall  in  due 
course  make  out  and  seal  the  letters  of  administration  of  the 
estate  and  effects  of  the  said  intestate  and  transmit  them  by  post 
to  the  said  Registrar  of  the  County  Court  to  be  by  him  delivered 
to  the  party  so  applying  for  the  same,  without  the  payment 
of  any  fee  for  the  same  save  as  is  provided  by  this  Act. 
(Sect.  1.) 

The   Schedule   to  the   Act   gives  a   scale   of    fees    payable 
according-  to  the  value  of  the  estate  to  be  administered.     5s.  on 


'O 


(e)  1  Ought.  323,  tit.  219,  s.  1,  receiver,  on  the  debts  being  paid, 

note  (o).  the  Court  permitted  the  renuncia- 

(/)   West  V.    WiUhj,  3  Phillim.  tions  to  be  retracted,  revoked  the 

3V9.     See  McDonnell  y.  Prendergast,  letters  of  administration,  and  made 

3  Ilagg.  212;  ajite,  p.  202.     Where  a  grant  de   bom's  non  to  the  widow 

the  widow  and  children  of  a  bank-  and   two   children  jointly  :  In   the 

rupt  intestate  had   renounced  ad-  goods  of  Thucker,  [1900]  P.  15. 
ministration  in  favour  of  the  official 
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£20  or  under,  and  the  sum,  in  addition,  of  \s.  for  every  £10  or 
fraction  of  £10  beyond  £20. 

The  Registrar  of  the  County  Court  may  require  such  proof  s.  2  : 
as    he    may  think    sufficient    to    establish    the    identity    and 
relationship  of  the  aj)plicant.     (Sect,  2.) 

If  the  Registrar  of  the  County  Court  has  reason  to  believe  s.  3  .- 
that  the  whole  estate  and  effects,  of  which  the  intestate  died 
possessed,    exceeds   in   value   one   hundred    pounds,    he    shall 
refuse  to  proceed  with  the  application,  until  he  is  satisfied  as 
to  the  real  value  thereof.     (Sect.  3.) 

The    Registrars    of   County    Courts   may   exercise    for    the  s.  4 : 
purposes    of   the    Act    the   powers    of   Commissioners   of    the 
Court  of  Probate.     (Sect.  4.) 

Power    to    frame    rules,  orders,  &c.,  for    carrying   the   Act  s.  u: 
into  operation.     (Sect.  5.) 

Nothing  in  the  Act  is  to  affect  any  duty  payable  on  letters  s.  G : 
of  administration.     (Sect.  6.) 

The  provisions  of  the  Act  apply  to  Ireland.     (Sect.  7.)  s.  7 : 

By  the  Amendment  Act  passed  in  the  year  1875  (38  &  39  Amendment 
Yict.  c.  27),  the   provisions   of    the   preceding   Act   were  ex-  y[g!^  "^  ^- 
tended  to  children  of  poor  intestate  widows,  and  it  was  provided 
that  the  amending  Act  shall  be  read  and  construed  along  with 
and  as  j)art  of  the  preceding  Act. 


SECTION  IV. 

Of  Administration  to  the  effects  of  Intestate  Seamen,  Marines,  and 
Soldiers;  and  therewith  of  personalty  payatjle  without  repre- 
sentation obtained. 

By  stat.  28  &  29  Vict.  c.  Ill  (Navy  and  Marines  (Property  28  &  29  Viut. 
of  Deceased)  Act,  1865)  it  is  j^rovided:  Sects.  3  and  4,  that  on  ^-  ^^^■ 
the  death  of  any  person  being  or  having  been  an  officer,  seaman,  tainins?  ad-" 


or  marine  {g),  or  any  person  being  or  having  been  employed  in 

((/)  By  sect.  2,  "officer"  means  person  forming  part,  in  any  cajja- 

a  commissioned,  warrant,  or  sub-  city,  of  the  complement  of  any  of 

ordinate   officer,    or    assistant   en-  Her    Majesty's    naval    or    marine 

gineer  in  Her  Majesty's  naval  or  force  (not  being  an  officer  ■within 

marine  force  :  "  seaman"  or  "  ma-  the  meaning  of  this  Act)  or  a  petty 

rine  "    means    a    petty   officer    or  officer  or  man  of  the  Eoyal  Naval 

seaman,  non-commissioned  officer  Eeserve  or    Naval    Coast    Volun- 

of  marines,  or  marine,  or  any  other  teers. 


ministiation 
to  effects  of 
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deceased  sea-    any  of  Her  Majesty's  dockyards  or  other  naval  establisliment, 
Ss.  3.V  °^  "^  ^^y  '^^  ^^^®  ^^^^^  departments  of  the  Navy,  or  entitled  to  an 

To  wliom  Act  fillowanee  from  the  Compassionate  Fund,  or  of  any  w  idow  entitled 
applies.  Iq  jj  pension  on  the  establishment  of  the  navy,  the  amount  due 

by  the  Admiralty  (thereinafter  called  the  residue)  sliall  be  dis- 
S.  5.  posed  of  according  to  tlie  provisions  of  the  Act.     Sect.  5,  that 

lll^Jimt"^^  where  the  residue  exceeds  100/.  the  Admiralty  shall  pay  it  to 
S.  6.  the  representative  of  the  deceased  (//).     Sect.  6,  that  where  the 

No  repreaen-  residue  does  not  exceed  100/.  representation  to  the  deceased 
sary  for  sums  shall  uot  be  necessary,  but  the  Admiralty  may,  if  they  think  fit, 
require  representation  to  be  taken  out,  and  in  that  case,  or  if 
representation  is  taken  out  otherwise,  shall  pay  the  residue  to 
the  representative.  Sect.  7,  that  in  the  case  of  a  seaman  or 
marine,  the  Admiralty  shall  not  be  bound  to  pay  the  residue  to 
his  representative  if  representation  has  been  obtained  by  a 
creditor  as  such,  or  by  any  person  without  complying  with  the 
regulations  made  by  Order  in  Council  (Dec.  28,  1865),  but  shall 
dispose  of  the  residue  under  the  Act  as  if  representation  had  not 
been  obtained. 

Sect.  8  provides  that :  "  When  the  residue  does  not  exceed 
100/.,  and  representation  is  not  taken  out,  then,  subject  to  the 
other  provisions  of  this  Act,  the  Admiralty  shall,  as  soon  as 
may  be,  dispose  of  the  residue  as  follows: — (1)  They  shall,  if 
they  think  fit,  pay  the  residue  to  any  person  showing  herself  or 
himself  to  their  satisfaction  to  be  entitled  to  take  out  represen- 
tation to  the  deceased  (otherwise  than  as  a  creditor),  to  the  end 
that  the  residue  may  be  applied  by  the  person  to  whom  it  is  so 
paid  in  a  due  course  of  administration  ;  and  the  same  shall  be 
so  applied  accordingly  (for  which  application  the  Admiralty 
may  require  such  security  as  they  think  fit)  :  (2)  Or  else  the 
Admiralty  shall,  if  they  think  fit,  pay  to  the  persons  (if  any) 
beneficially  interested  in  the  residue  their  respective  shares 
thereof  :  (H)  And  in  cases  w^here  the  foregoing  provisions  of  the 
present  section  do  not  apply,  and  the  amount  of  the  residue 
appears  to  the  Admiralty  insufficient  to  cover  the  expense  of 
representation,  the  Admiralty  shall  dispose  of  the  residue  in 
manner  prescribed  by  Order  in  Council." 


uuder  100/. 


S.  7. 

Where  repre 
sentation 
obtained  by 
creditor. 


S.  8. 

Disposal  of 
residue  under 
100/.,  where 
representa- 
tion not 
taken  out. 


(A)  Sect.  5  has  in  its  application 
to  tlie  Will  of  any  person  dying 
after  the  passing  of  the  Amending 
Act  of  1897  (60  Vict.  c.  15)  been 
altered  by  that  Act  in  two  parti- 


culars, viz.,  by  repealing  the  words 
"  or  when  he  has  ceased  to  serve," 
and  inserting  the  words  ' '  a  soli- 
citor, or  in  Scotland  a  land 
agent." 


Cli.  II.  §  IV.]       I'd  {^eampn  and  Marines.  305 

Sect.  9  provides  that  in  the  case  of  a  seaman  or  marine  the  S.  9. 
Admiralty  shall  not  make  payment  to  a  nominee  of  the  repre-  ^a°ir'^^t^t°° 
sentative  or  of  a  person  entitled  to  obtain  representation  unless  be  made  to 
in  special  circumstances  it  seems  to  them  safe  and  proper.  representa- 

Sect.  10  provides  that  the  Admiralty  shall  not  dispose  of  the  ^^^®- 

residue  for  three  months  from  the  receipt  of  notice  of  the  death  A     '  •>, 

^  Generally  no 

except  by  payment  to  the  representative  of  the  deceased,  unless  disposal  of 
in  special  circumstances  it  seems  to  them  safe  and  proper.  m  Kle^for^ 

Sect.  11  provides  that:  "  In  the  case  of  a  seaman  or  marine  t^^ee  months, 
where  representation   is   not   taken   out,  the   Admiralty  shall  representa- 
before  disposing  of  the  residue  or  any  part  thereof  satisfy  out  *'^®" 
of  the  residue  (as  far  as  the  same  will  extend)  any  debt  of  the  p'^^  m  nt  f 
deceased  of  which  they  have  notice,  subject  to  the  following  debts  hy 
conditions:  1st,  That  the  debt  accrued  due  within  three  years     ^"^^  ^• 
before  the  death :  2nd,  That  payment  of  it  is  claimed  within 
two  years  after  the  death  :  3rd,  That  the  claimant  proves  the 
debt  to  the  satisfaction  of  the  Admiralty  :  4th,  That  six  months 
have  elapsed  from  the  receipt  by  the  Admiralty  of  notice  of  the 
death,  and  no  person  has  shown  herself  or  himself  to  the  satis- 
faction of  the  Admiralty  to  be  entitled  to  take  out  representation 
to  the  deceased."     And  further  that  a  creditor  shall  be  only 
entitled  to  obtain  payment  out  of  such  residue  by  lodging  a  claim 
with  the  Admiralty  and  proceeding  thereon  under  the  Act. 

Sect.  13  extends  the  provisions  of  the  Act  to  unsold  effects  S.  13. 
and  money  in  charge  of   the   Admiralty.      Sect.   15  exempts  S.  15. 
residues  under  100/.  administered  under  the  Act  without  repre-  Exemption 
sentation   from   probate   duty,  and   from   stamp  duty  on  the 
administration  bond  where  the  Admiralty  requires  such  bond. 

By  47  &  48  Vict.  c.  44,  s.  2,  it  is  provided  that  all  references  47  &  48  Vict. 
in  this  Act  to  a  pension  or  naval  pension,  or  to  money  payable  ^     '  . 
by  the  Admiralty,  shall  include  a  naval  pension  and  a  Green-  meaning  of 
wich   Hospital   pension,   gratuity,   and   allowance    mthin   the  '^^^''^^^^or  s. 
meaning  of  the  Greenwich  Hospital  Acts,  1865  to  1883,  and 
any  sum  due  on  account  of  such. 

The  above  Act  of  28  &  29  Vict.  c.  Ill,  has  also  been  in  some 
respects  amended  by  the  Navy  and  Marines  Wills  Act,  1897, 
60  Vict.  c.  15. 

The  Order  in  Council  of  Dee.  28,  1865,  provides,  by  Sects.  Order  in 

XVIII.,  XIX.,  XX.,  XXI.,  XXII. ,  for  the  proceedings  to  be  Dec.  28, 1865. 

taken  in  the  case  of  a  seaman  or  marine  dying  intestate  leaving  Proceedings 
1  .     ,         ^  •   ^  ^  ^^  •  i  ,    to  be  takcu  on 

naval  assets  to  which  any  person  makes  claim  as  widow  or  next  death  of 
of  kin.     They  are  similar  to  the  proceedings  in  the  case  of  the  feaman 
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Proncdiirc  in 
caso  (if 
otticcrs,  kc, 
wlu'vo  rcpro- 
st'iitation  not 
taken  out  in 
England. 

57  &  58  Vict. 
c.  60,  s.  176. 
Where  repre- 
sentation to 
luenlr.int 
seamen  not 
necessary. 


S.  178. 
Payment  of 
debts. 

19  &  20  Vict. 
0.     41,  S.5. 
Deposits  in 
savin  irs  banks 
for  seamen. 


11  G.  IV.  & 
1  W.  IV. 

c.  41,  s.  5. 
Sums  not 
exceeding  50?. 
in  respect  of 
pensions 
of  soldiers 
may  be  paid 
without  ad- 
ministration 
or  probate. 


2  &  3  W.  IV. 

c.  53,  H.  19. 
Prize  money 
of  deceased 
soldiers. 

27  &  28  Vict, 
c.  36,  s.  3. 
Commis- 


death  of  a  seaman  or  marine  leaving  a  Will  required  by  Sects. 
XIII.,  XIV.,  XV.,  XVI.,  XVII.,  of  the  Order  in  Council, 
which  have  been  already  referred  to  at  greater  length  (/). 

Sects.  XXIV.,  XXV.,  XXVI.,  and  XXVII.,  provide  for 
procedure  in  the  case  of  officers  or  any  person  described  in 
Sect.  4  of  28  &  29  Vict.  c.  Ill,  dying  and  leaving  naval  assets 
not  exceeding  100/.  where  representation  is  not  required  or 
intended  to  be  taken  out  in  England. 

In  the  caso  of  merchant  seamen  it  is  provided  by  57  &  58 
Vict.  c.  60,  g.  176  (Merchant  Shipping  Act,  1894),  that  wages 
and  property  of  seamen  or  apprentices  not  exceeding  in  value 
100/.,  subject  to  the  provisions  thereinafter  contained  and  to 
such  deductions  as  the  Board  of  Trade  think  proper  to  allow, 
may  be  paid  over  by  them  to  the  persons  entitled  as  therein 
mentioned,  without  representation  being  obtained.  And  by 
Sect.  178  j)rovision  is  made  for  payment  by  the  Board  of  Trade 
of  just  claims  by  creditors. 

By  stat.  19  &  20  Vict.  c.  41,  s.  5  (An  Act  to  make  further 
Provision  for  the  Establishment  of  Savings  Banks  for  Seamen), 
it  is  provided  that  monej's  due  from  the  Board  of  Trade  to  the 
estate  of  any  deceased  depositor  in  any  savings  bank  established 
under  the  Act  shall  be  paid  and  applied  to  the  same  persons  and 
in  the  same  manner  and  subject  to  the  same  conditions  as 
provided  by  the  Merchant  Shipping  Act,  1854. 

By  stat.  11  Geo.  IV.  &  1  Wm.  IV.  c.  41,  s.  5,  as  amended 
by  26  &  27  Vict.  c.  57,  s.  3,  the  Commissioners  of  the  Chelsea 
Hospital  with  respect  to  pension  or  prize  money,  may  authorise 
the  agent  for  pensions,  or  other  proper  officer  charged  with  the 
payment  thereof,  to  pay  to  any  person  or  persons  who  shall 
prove  him,  her,  or  themselves,  to  the  satisfaction  of  such  com- 
missioners, to  be  the  next  of  kin  or  legal  representative,  or 
otherwise  legally  entitled  to  any  pension,  or  prize  money,  due 
to  any  deceased  officer,  non-commissioned  officer,  &c.,  such 
pension,  &c.,  provided  the  same  does  not  exceed  50/.,  although, 
no  administration  or  probate  shall  have  been  obtained. 

By  stat.  2  &  3  Wm.  IV.  c.  53,  s.  19,  provisions  are  made  as 
to  the  payment  of  prize  money  to  the  representatives  of  deceased 
soldiers. 

By  27  &  28  Vict.  c.  36,  s.  3,  which  is  in  lieu  of  Sect.  25  of 
2  &  3  Wm.  IV.  c.  53,  it  is  provided  that  the  Commissioners  of 


('/)  See  ante,  pp.  309—311. 
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Chelsea  HosiDital  may  in  any  case,  if  tliey  think  fit,  authorise  sioTiers  of 
their  treasurer  or  secretary  to  pay  the  share  of  prize  money  (/.•)  Hospital 
not  exceeding  50/.  belonsfinsf  to  any  deceased  officer,  soldier,  or  "?^>'  a^tho- 

X,  \  ^         ■         ^^  ",so  the  pay- 

otner  person,  to  or  among  any  person  or  persons  snowing  them-  ment(,fshnres 
selves  entitled  to  the  satisfaction  of  tlie  Commissioners  thereto  ^'l\  exroeding 

50/.  without 

or  to  shares  thereof  without  representation  being  obtained.  repicisenta- 

By  2  &  3  "Wm.  IV.  c.  53,  s.  26,  it  is  enacted,  that,  in  all  cases  .,  ,  '  ^-  „t 

_  _  _  _  ^ArovV.iV. 

of  claim  for  prize  money  made  by  the  next  of  kin  of  foreigners,  c.  53,  s.  26. 
who  shall  have  been  in  the  pay  of  His  Majesty  as  non-commis-  Claim  of  prize 

IT  .         .  .     money  by  the 

sioned  ofl[icers  or  soldiers,  and  who  shall  have  died  intestate,  it  next  of  kin  of 
shall  be  lawful,  when  such  next  of  kin  shall  reside  out  of  His  bTp;fi°Wit*h 
Majesty's  dominions,  for  the  treasurer  or  deputy  treasurer  of  outadmiuis- 
the  said  Hospital  for  the  time  being  to  pay  such  claims  to  such  ' 

next  of  kin,  or  any  person  or  persons  duly  authorised  by  such 
next  of  kin  to  receive  the  same,  without  the  production  of  letters 
of  administration ;  and,  in  all  cases  where  such  foreign  non- 
commissioned officers  or  soldiers  shall  have  made  Wills,  it  shall 
be  lawful  for  the  treasurer  or  deputy  treasiu'er,  in  like  manner, 
to  pay  and  satisfy  such  claims  to  the  person  or  persons  who,  by 
inspection  of  the  original  Will,  or  an  authenticated  copy  thereof, 
shall  appear  to  be  entitled  thereto,  or  to  such  person  or  persons 
as  he,  or  she,  or  they  shall  duly  authorise  to  receive  the  same, 
without  requiring  the  probate. 

By  sect.  28,  a  creditor  taking  out  administration  is  entitled  2  &  3  W.  IV. 
only  to  the  payment  of  the  sum  due  to  him  at  the  time.  ^'     '  ^"  ~^' 

By  stat.  26  &  27  Vict.  c.  57,  s.  15,  and  47  &  48  Vict.  c.  55, 
s.  4,  special  provisions  are  made  for  payment  of  the  residue  of 
the  estate  of  officers  and  soldiers  where  it  does  not  exceed  100/. 
without  any  representation  being  taken  out  to  them.  And  by 
sect.  16  of  the  former  Act  provisions  are  made  for  the  disposal  of 
the  residue  after  the  expiration  of  three  months  in  the  case  of  an 
officer  and  one  month  in  the  case  of  a  soldier,  where  such  residue 
does  not  exceed  100/.  and  representation  is  not  taken  out. 

These  provisions  of  the  Legislature  for  the  payment  of  small  Other  eases 
sums  to  persons  interested  in  the  estates  of  deceased  sailors  and  ^entition^not 
soldiers,  without  representation  obtained,  have  been  extended  by  necessary, 
other  statutes  to  cases  of  persons  intei^ested  in  certain  other  small 
estates.     Thus,  by  3  &  4  Vict.  c.  110,  s.  11,  it  is  provided  that  3  &  4  Vict. 
in  the  case  of  the  intestacy  of  a  debenture  holder,  depositor  or  °'  ^    ,  s.  ii. 

(A-)  "Prize  money"  by  sect.  2,  natiu'e  of  prize  or  grant  in  the 
includes  bounty  money,  grant,  or  bands  of  the  Commissioners  for  dis- 
otber  allowance  of  money  in  tlie      tribiition. 
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Members  of 
loau  society. 

37  &  38  Vict, 
c.  42,  s.  29. 

jrembers  of 

building 

societies. 


6  &  7  W.  IV. 
c.  32. 

Depositors  in 
savings 
banks. 

60  &  51  Vict. 
c.  40,  s.  3. 


Members  of 
friendly 
societies. 
39  &  40  Vict, 
c.  22,  s.  10. 
Members  of 
trade  unions. 
39  &  40  Vict, 
c.  45,  s.  11. 
Members  of 
industrial 
and  provident 
societies. 
60  &  51  Vict. 
c.  67,  s.  8. 
Civil  servants. 


other  claimant  entitled  to  receive  any  sura  not  exceeding  50/. 
out  of  the  funds  of  a  Loan  Society,  entitled  to  the  benefit  of  the 
Act,  tlio  same  may  be  paid  as  provided  without  representation 
obtained.  So  by  -^7  &  38  Vict.  c.  42,  s.  29,  in  the  case  of 
Building  Societies  under  the  Act,  it  is  provided  tliat  a  sum  not 
exceeding  50/.  due  to  anj'  member  or  depositor  who  dies  intes- 
tate may  be  paid  as  provided  without  representation  obtained. 
And  similarly  in  the  case  of  Building  Societies  still  governed  by 
G  &  7  AYm.  IV.  c.  32  (see  sect.  7  of  37  &  38  Vict.  c.  42),  sums 
not  exceeding  20/.  may  be  paid  over.  So  in  the  case  of  depo- 
sitors in  Trustee  or  Post  Office  Savings  Banks,  it  is  provided  by 
the  regulations  made  in  accordance  with  50  &  51  Vict.  c.  40, 
s.  3  (which  supersedes  previous  similar  provisions),  for  the 
nomination  by  depositors  not  under  sixteen  years  of  age  of  any 
person  to  whom  any  sum,  not  exceeding  in  the  aggregate  100/., 
payable  to  such  depositor  at  his  decease,  may  be  paid  at  such 
decease,  and  in  the  absence  of  nomination  for  the  payment 
without  representation  obtained  to  the  persons  and  in  the 
manner  specified  by  the  regulations.  Similar  provisions  for 
nomination  or  payment  of  sums  not  exceeding  100/.  without 
representation  obtained  have  been  made  in  the  case  of  members 
of  Friendly  Societies  by  38  &  39  Vict.  c.  60,  s.  15  (/) ;  in  the 
case  of  members  of  registered  Trade  Unions  by  39  &  40  Vict, 
c.  22,  s.  10;  and  in  the  case  of  members  of  Industrial  and  Pro- 
vident Societies  by  39  &  40  Vict.  c.  45,  s.  11,  as  extended  in  all 
tlu'ee  cases  by  46  &  47  Vict.  c.  7,  s.  3  (w). 

And  lastly  it  is  provided  by  50  &  51  Vict.  c.  67,  s.  8,  that 
sums  not  exceeding  100/.  due  from  a  public  department  in 
respect  of  any  civil  pay,  superannuation  or  other  allowance, 
annuity,  or  gratuity  to  any  deceased  person  may,  if  the  pre- 
scribed public  department  so  direct,  but  subject  to  any  regu- 
lations made  by  the  Treasury,  pay  over  the  same  as  there 
directed  without  representation  obtained. 


(/)  Eepealed and substantiallyre- 
enacted  by  the  Friendly  Societies 
Act,  1896  (59  &  60  Vict.  c.  25). 

(m)  Such  nominations  can  only  be 
revoked  in  the  manner  provided  by 
the  Acts,  and  not  by  Will.  The 
effect  of  the  nomination  is  to  take 
the  sum  out  of  the  estate  of  the 
nominator:  BenntU"^.  Slater,  [1899] 


1  Q.  B.  45.  See  also  Ashhy  v. 
Costin,  21   Q.  B.  D.  401.     Policies 

effected  under  the  Friendly  Societies 
Act,  1875,  and,  semhle,  under  the 
Friendly  Societies  Act,  1896,  are, 
however,  assignable  in  the  ordinary 
way,  as  well  as  by  nomination 
under  the  Acts:  Re  Griffin,  [1902] 
1  Ch.  135. 
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It  may  here  be  noted  that  by  4G  &  47  Vict.  c.  47,  s.  8  46  &  4J  Vict. 
(Provident  Nominations  and  Small  Intestacies  Act,  1883),  it    ' 
is  provided  :  "  If  a  member  of  any  society  who  is  entitled  to  make  As  to  pay- 

•        •  T  !•»;  *ji         1  11/-       ment  iu  cer- 

a  nomination  under  this  Act  or  the  Acts  hereby  amended  [i.e.  tain  cases 
to  say  members  of  Friendly,  Industrial  and  Provident  Societies,  |^gjQ^';^j^    ^o 
Trade  Unions,  and  Saviugs  Banks)  is  illegitimate,  and  has  died  illegitimate 
intestate  and  without  having  made  any  such  nomination  sub-  deceased, 
sisting  at  his  death,  the  directors  may  pay  the  sum  which  such 
member  might   have  nominated   to  or   among   the  person  or 
persons  who,  in  the  opinion  of  the  majority  of  them,  would  have 
been  entitled  thereto  if  such  member  had  been  legitimate,  or,  if 
there  are  no  such  persons,  then  the  dejDosits  shall  be  dealt  with 
as  the  Commissioners  of  the  Treasury  may  direct." 

It  has  not  been  thought  necessary  in  this  "Work  to  set  out  the 
above  enactments  at  any  greater  length ;  for  further  information 
the  reader  should  consult  the  Acts  cited,  and  Tristram  &  Coote's 
Probate  Practice,  Part  I.  Chap.  lY. 

By  the  Supreme  Court  Funds  Eules,  1894,  r.  62,  "when  S.  C.  F.  R. 
funds  in  Court  are  by  an  order  directed  to  be  paid,  transferred,  ' 
or  delivered  to  any  person  named  or  described  in  an  order,  or  in 
a  certificate  of  a  chief  clerk,  or  of  a  taxing  officer,  or  of  a 
master  in  lunacy  (except  to  a  person  therein  expressed  to  be 
entitled  to  such  funds  as  real  estate,  or  to  be  entitled  thereto  as 
a  trustee,  executor,  or  administrator,  or  otherwise  than  in  his 
own  right,  or  for  his  own  use),  such  funds,  or  any  portion 
thereof  for  the  time  being  remaining  unpaid  or  untransferred 
or  undelivered,  may,  unless  the  order  otherwise  du-ects,  on  proof 
of  the  death  of  such  person,  whether  on  or  after,  or,  in  the  case 
of  payment  directed  to  be  made  to  creditors  as  such,  before  the 
date  of  such  order,  be  paid  or  transferred  or  delivered  to  the 
legal  personal  representatives  of  such  deceased  person  or  to  the 
survivors  or  survivor  of  them. 

"  If  no  administration  has  been  taken  out  to  any  such  deceased 
person  who  has  died  intestate  and  whose  assets  do  not  exceed 
the  value  of  100/.,  including  the  amount  of  the  funds  directed 
to  be  so  paid,  transferred,  or  delivered  to  him,  such  funds  may 
by  paid,  transferred,  or  delivered  to  the  person  who,  being 
widower,  widow,  child,  father,  mother,  brother,  or  sister  of  the 
deceased,  would  be  entitled  to  take  out  administration  to  his 
estate,  upon  a  declaration  by  such  person  in  the  Form  No.  15 
appended  to  these  rules." 

W.E. — VOL.  T.  B  B 
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CHAPTER  THE  THIRD. 

OF  SPECIAL  AND  LIMITED  ADMINISTRATION. 

SECTION  1. 
Of  Administrations  cum  testamento  annexo. 
Instances  of     HlTHERTO    the   Subject    has    been   confined    to    cases    of 

qtiasi  intes- 
tacy, complete  intestacy.     But  it  often  happens,  that  the  deceased, 

although  he  makes  a  Will,  appoints  no  executor,  or  else  the 

appointment   fails  :    in  either  of  which  events,  he   is   said   to 

die   quasi  intestatus  [a) .     The   appointment   of   executor  fails: 

1.    Where   the   person    appointed   refuses   to   act.     2.    Where 

the  person  appointed  dies   before   the   testator,  or  before   he 

has    proved    the  Will ;    or   where,   from   any   of    the   causes 

specified  in  a  former  part  of  this  Work,  he   is  incapable   of 

acting.      3.  Where  the   executor   dies   intestate,  after   having 

proved   the   Will,   but    before   he   has    administered    all    the 

personal   estate  of   the  deceased.     In  all   these  cases,  as  well 

as   where   no   executor   is   appointed,   the    Court    must    grant 

Administra-     an   administration,  which   is   called   administration    with    the 

wmrnnexed:  ^i^^  annexed  {h)  ;    and  in  the  last  instance  it  is  also  called 

administra-      administration  f/tf  Jo^Hs  «ow  (f).     The  ofiice  of  an  administrator 

non.  differs  little  from  that  of  an  executor  {d)  :  and  it  is  plain  that 

the  Will  to  which  it  is  annexed  must  be  similarly  proved,  as 

though  probate  were  taken  of  it  by  an  executor  {e) . 

(a)  2  lust.  397.  time :  Garrard  v.   Garrard,  L.  E. 

{h)  See  ante,  Pt.  I.  Bk.  ill.  Ch.  iv.  2  P.  &  D.  238. 
p.  180  et  seq.  and  notes.     But  the  (c)    Com.     Dig.     Administrator 
Court  will  not  grant   administra-  (B.    1).      Administration   de    bonis 
tion  with  the  Will  annexed  to  the  nun  must  also  be  granted,  when- 
residuary  legatee  with  the  consent  ever  an  administrator  dies  before 
of  the  executor.     It  can  only  do  so  he  has  administered  all  the  effects. 
on  the  renunciation  of  probate  by  See  post,  sect.  2,  p.  379  et  seq. 
the  executor,  or,  after  citation  has  {d )  2  Black.  Comm.  535. 
been  served  on  him,  upon  his  non-  (e)  Such  administration  must  also 
appearance  within  the  prescribed  be  granted,  if  one  of  two  executors 
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It  is  obvious  that  many  of  the  cases  ahove  contemplatpd 
are  not  within  the  statute  of  administration,  21  Hen.  VIII. 
c.  5  (/),  which  provides  only  for  intestacy,  and  the  refusal  of 
the  appointed  executor :  Consequently  in  such  instances  the 
Court  is  left  to  the  exercise  of  its  discretion  in  the  choice 
of  an  administrator,  according  to  its  own  practice  :  and  no 
person  has  such  a  legal  right  to  preference  as  can  he  enforced  by 
application  to  the  Common  Law  Courts  [g) . 

The  rule  of  practice  in  the  Ecclesiastical  Court,  in  a  case 
where  the  grant  of  administration  was  not  within  the  statute, 
was  to  consider  which  of  the  claimants  had  the  greatest  interest 
in  the  effects  of  the  deceased,  and  decree  the  administration 
accordingly,  if  there  were  no  j)6culiar  circumstances  (//). 
Hence,  in  all  cases  where  no  executor  is  appointed,  or  the 
appointed  executor  fails  to  represent  the  testator,  the  residuary 
legatee,  if  there  be  one,  is  preferred  to  the  next  of  kin,  and 
entitled  to  administration  cum  testamento  annexo  (i).     And  so 


Cases  not 

within  the 
statute  of  ad- 
ministration. 


Practice  to 
grant  admin- 
istration to 
him  who  has 
the  greatest 
interest : 


residuary 
legatee  pre- 
ferred to  next 
of  kin: 


proves  the  Will  and  dies  intestate, 
and  the  other  renounces.  See  ante, 
pp.  182,  205 ;  Com.  Dig.  Adminis- 
trator (B.  1).  So  if  a  man  name 
the  executor  of  B.  to  be  his  execu- 
tor, and  die  in  the  lifetime  of  B. ; 
for  until  B.'s  death,  he  is  in  effect 
intestate :  Orayshrooh  v.  Fox,  1 
Plowd.  279,  281.  Or  if  a  man 
name  an  executor  to  have  autho- 
rity after  a  year  from  his  death; 
for  during  the  year  he  is  without 
an  executor:  1  Plowd.  279,  281. 
And  it  seems  that  in  all  cases 
where  a  man  makes  his  testament 
and  executors,  and  there  is  a  mesne 
time  in  which  the  executors  cannot 
or  will  not  execute  the  office,  the 
Coiu't  ought  in  the  meantime  to 
grant  administration :  Orayshrook 
V.  Fox,  1  Plowd.  279. 

(/)  Seeanie,  p.  319. 

[g)  Rex  V.  Betteswortli,  2  Stra. 
956;  In  the  goods  of  Eioing,  6 
P.  D.  19. 

(/i)  Wetdrill  v.  Wright,  2  Phillim.. 
243,  248.  In  fact,  in  all  cases, 
whether  within  the  statute  or  not 
(with  the  exception,  according  to 

B 


the  old  practice,  of  the  single  in- 
stance of  administration  to  a  wife's 
effects,  whose  husband  has  died 
after  her,  but  before  her  estate  is 
administered,  see  niite,  p.  322),  the 
right  of  administration  follows  the 
right  to  the  property :  In  the  goods 
of  QUI,  1  Hagg.  341.  In  a  contest 
for  administration,  with  the  Will 
annexed,  the  Court  preferred  the 
sister  of  the  testator  to  the  widow, 
as  it  appeared  that  the  sister  as  a 
legatee  had  the  larger  interest  in 
the  property  to  be  distributed :  In 
the  goods  of  Homan,  9  P.  D.  61. 
See  ante,  p.  323,  as  to  the  grant 
being  made  to  the  persons  having 
an  interest  under  the  Will  of  a 
married  woman  in  preference  to 
her  husband.  See  also  In  the  goods 
of  Martindale,  1  Sw.  &  Tr.  8 ;  In 
the  goods  of  Pine,  L.  E.  1  P.  &  D. 
388  ;  In  the  goods  of  Mayshell,  4 
P.  D.  74. 

(f)  The  residuaiy  legatee,  it  is 
said,  is  the  testator's  choice;  he  is 
the  next  person  in  his  election  to 
the  executor  :  Atkinson  v.  Barnard, 
2  PhiUim.  318.  If  there  are  several 
b2 
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even  wtere 
there  is  no 
residue,  or 
where  he  is 
only  trustee : 


strong  lias  been  the  effort  of  tlie  Courts  that  the  right  of 
adniiuistration  should  follow  the  right  of  property,  that 
altliough  in  the  case  of  the  appointed  executor's  renunciation, 
the  letter  of  the  statute  expressly  directs  the  Ordinary  to  grant 
administration  to  the  next  of  kin,  yet  the  spirit  of  the  Act  has 
Leon  held,  both  by  common  lawyers  and  civilians,  to  exclude 
the  next  of  kin  where  there  is  a  residuary  legatee ;  on  the 
ground  that  in  such  case  the  next  of  kin  have  no  interest  {k) . 
"The  reason,"  said  the  Court,  in  Thomas  v.  BntlcriJ),  "that 
the  statute  21  Hen.  VIII.  required  that  administration  should 
be  granted  to  the  next  of  kin  was,  upon  the  presumption  that 
the  intestate  intended  to  prefer  him  :  But  now  the  presumption 
is  here  taken  away,  the  residuum  being  disposed  of  to  another  : 
and  to  what  purpose  should  the  next  of  kin  have  it,  when  no 
benefit  can  accrue  to  him  by  it  ?  and  it  is  reasonable  that  he 
should  have  the  management  of  the  estate  who  is  to  have  what 
remains  of  it  after  the  debts  and  legacies  paid." 

So  the  residuary  legatee,  even  when  there  is  no  present 
prospect  of  any  residue,  is  entitled  to  administration  in  prefer- 
ence as  well  to  the  next  of  kin  {m),  as  also  to  legatees 
and  annuitants  [n).  So  he  is  entitled,  though  only  residuary 
legatee  in  trust.  The  ordinary  practice  where  an  executor  fails 
to  represent  a  testator  is,  in  the  absence  of  special  circumstances, 
to  grant  administration  with  the  Will  annexed  to  the  residuary 
legatee  in  trust,  if  any  ;  and  failing  such  residuary  legatee  in 
trust,  then  to  grant  the  same,  not  to  his  or  her  representative, 
but  to  such  person  or  persons  as  have  the  beneficial  interest  in 
the  residuary  estate  under  the  Will  (o)  ;  and  where  a  testatrix 


entitled  to  the  residue,  administra- 
tion may  be  granted  to  any  of 
them:  Taylor  v.  Shore,  T.  Jones, 
162  ;  Com.  Dig.  Administrator 
(B.  6).  See  Dampier  v.  Colson,  2 
PLillim.  54;  In  the  goods  of  Stainton, 
2  P.  &  D.  212  ;  and  see  ante,  p.  167. 

(^•)  Taylor  v.  Diplock,  2  Phillim. 
276,  277  ;  In  the  goods  of  Gill, 
1  Hagg.  341,  342.  See  also  ante, 
p.  345. 

{I)  1  Yentr.  219. 

(m)  Thomas  v.  Butler,  1  Ventr. 
219;  Treat,  on  Eq.  B.  4,  p.  2,  c.  1, 
s,  6;  for,  being  once  out  of  the 
statute  upon   the  construction  of 


the  Will,  there  is  nothing  ex  post 
facto  can  bring  him  within  it : 
1  Ventr.  219. 

(?i)  Atkinson  v.  Barnard,  2  Phil- 
lim. 316. 

(o)  Hutchinson  Y.  Lambert,  3  Add. 
27,  decided  by  Sir  John  Nicholl  in 
1825.  See,  however,  the  earlier 
cases  to  the  contrary  of  Coussmaker 
V.  Chamherlayne,  2  Cas.  temp.  Lee, 
243  ;  Boddicott  v.  Dalzeel,  ibid.  294 ; 
Faivkener  v.  Jordan,  ibid.  327,  aU 
decided  by  Sir  George  Lee  in  1755, 
alid  which  must,  it  is  submitted,  be 
considered  as  overruled;  and  see 
post,  p.  374. 
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bequeathed  the  residue  of  her  property  to  a  Miss  Catherine 
Headon,  to  be  disposed  of  as  she  should  think  fit,  at  her 
discretion,  for  the  benefit  of  the  convent  of  St.  Edward,  Bland- 
ford  Square,  and  the  executor  of  the  Will  and  Catherine 
Headon  both  died  in  the  testatrix's  lifetime,  the  Court  made 
a  grant  of  administration  with  the  Will  annexed  to  the  Eev. 
Mother  of  the  convent  as  residuary  legatee  on  proof  of  the 
permanence  of  the  Institution  and  of  the  fitness  of  the  Rev. 
Mother,  having  regard  to  her  powers,  to  receive  and  apply  the 
legacy  {p).  The  Court  will  in  no  case  grant  administration  to 
substituted  trustees  as  such,  without  the  consent  of  all  parties 
beneficially  interested,  until  the  trust  properties  are  actually 
vested  in  such  substituted  trustees  [q). 

However,  the  next  of  kin  has,  subject  to  the  rights  of  the  but  next  of 
heir-at-law  in  cases  coming  within  the  operation  of  the  Laud  prima  facie 
Transfer  Act,  1897,  a  prima  facie  right,  and  therefore,  where  a  "ght. 
party  claims    as,   or   derivately  from,    a   residuary  legatee,  or 
residuary  devisee,  in  cases  coming  within  the  Land  Transfer  Act, 
1897,  the  burden  of  proof  lies  on  such  j)arty  (r).     Hence,  where 
the  husband  appointed  his  wife  executrix  and  residuary  legatee, 
and  he  and  his  wife  were  drowned  in  the  same  ship,  the  Court 
granted  administration  to  the  next  of  kin  of  her  husband,  on 
the  ground  that  the  next  of  kin  of  the  wife  had  not  proved  her 
survivorship  (s). 

Where  the  residuary  legatee  survives  the  testator,  and  has  a  The  represen- 
heneficiaJ  interest,    his   representative    has    the  same  right    to  residuary 
administration  cum   tedamcnto  annexo,  as  the  residuary  legatee  legatee  has 
himself,  and  is  therefore  entitled  to  administration  in  preference  right. 
to  the  next  of  kin  {t),  or  to  legatees  {u).     Thus,  if  an  executor 

{l>)  In    the   goods    of   McAuh'ffe,  of  Carmichael,  32  L.  J. 'P.  &M.  10; 

[1895]  P.  290;  following  Walsh  v.  In  the  goods  of  Wheeler,  31    L.  J. 

Gladstone,  1  Ph.  290.  P.  &  M.  40  ;  In  the  goods  of  Alston, 

{q)  Cresswell  v.  Cresswell,  2  Add.  [1S92]  P.   142.      See  posf,  Pt.  iir. 

342.  Bk.  III.  Ch.  li.  §  v.  p.  955,  where 

(r)  The  next  of  kin,  as  to  per-  the  question  of  survivorshiiD  among 

sonaltj',  stand  in  the  same  position  persons  whose  death  is  occasioned 

as  the    heir-at-law   as   to   realty :  by   the  same  cause  is  more  fully 

Underivood  v.  Wing,  4  De  G.  M.  &  considered. 

^-  ^^^-  U)   Wttdrill  V.  Wright,  2  Phillim. 

(s)   Taylor  v.  Diploel;  2  Philhm.  243.     See  also  Thomas  v.  Baker,  1 

261 ;  In  the  goods  of  Selwyn,  3  Hagg,  ^.^^^^  ^^^^^  ^ee,  341. 
748 ;   Underwood  v.  Wing,  4  De  G. 

M.   &  G.  633;  *S'.  C.  Wing  v.  An-  (;/)  Re  Thirl  wall,  6  Notes  of  Gas. 

grave,  8  H.  of  L.  183 ;  In  the  goods  44. 
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Although 
jiractico  is  to 
grant  admin- 
istration to 
residuary 
legatee,  he 
has  no  legal 
right  to 
grant. 


If  the  resi- 


be  also  residuary  legatee,  and  die  before  probate,  or  intestate, 
before  he  has  fully  administered  tlie  estate,  administration  cum 
tcsf((me)ito  conicxo  shall  be  granted  to  his  personal  representative, 
and  not  to  tlio  next  of  kin  of  the  first  testator  {x).  Hence  also, 
though,  generally  speaking,  if  a  feme  covert  executrix  dies 
intestate,  her  husband  cannot  take  out  administration  de  bonis 
non  to  the  first  testator,  yet  if  she  be  also  residuary  legatee, 
he  may  do  so  {y).  But,  as  already  mentioned,  where  the 
residuary  legatee  is  a  mere  trustee,  without  any  beneficial 
interest,  it  is  the  ordinary  rule  of  practice,  in  the  absence  of 
special  circumstances,  upon  his  death  to  grant  the  adminis- 
tration, not  to  his  representative,  but  to  such  person  or 
j)ersons  as  have  the  beneficial  interest  in  the  residuary  estate  (s) . 

Although  it  was  the  practice  of  the  Spiritual  Court,  grounded 
on  the  principle  above  stated,  to  grant  administration  to  the 
residuary  legatee,  yet,  as  he  had  no  legal  right  to  it  under  the 
statute,  the  Court  was  not  hound  (as  in  the  case  of  the  sole  next 
of  kin  of  a  complete  intestate)  to  grant  it  to  him.  Thus,  where 
the  testator  appointed  two  executors  by  his  Will,  and  left  the 
residue  of  his  estate  to  his  son,  the  executors  renounced,  and  the 
son  moved  for  a  mandamus  to  obtain  administration  cum  tentamento 
anncxo  :  But  the  Court  refused  to  grant  the  writ,  on  the  ground 
that  none  of  the  statutes  mentioned  the  residuary  legatee  ;  and 
Lord  Hardwicke  adverted  to  a  case  in  Chancery,  before  Lord 
Macclesfield,  between  Wheeler  and  the  Archhkliop  of  Cantevhunj, 
where  it  was  held  that  this  sort  of  administration  is  not  within 
the  statute  (ci) , 

If  the  residuary  legatee  declines,  it  is  usual   to   grant  ad- 


{x)  Ysted  Y.  Staydey,  Dyer,  372  a, 
ex  relatione  Doctor  Drury  (judge 
of  the  Prerogative  Court) ;  "Went. 
Off.  Ex.  82,  Hth  edit. ;  Godolph. 
Pt.  1,  c.  20,  s.  2.  Where  the 
testator  made  his  wife  residu- 
ary legatee  for  life,  and  sub- 
stituted his  daughter  after  her 
death,  and  the  widow  proved  the 
Will,  and  then  both  she  and  her 
daughter  died ;  it  was  held  that 
the  personal  representative  of  the 
daughter  had  a  right  to  adminis- 
tration cum  testameiito  anncxo,  in 
preference  to  the  representative  of 
the  mother :   Wetdrill  v.  Wright,  2 


Phillim.  243. 

(?/)  Richardson  v.  Seise,  12  Mod. 
306 ;  Rous  v.  Nolle,  2  Yern.  249. 

(2)  Hutchinson  v.  Lambert,  3  Add. 
27 ;  Coussmaker  v.  Chamherlayne,  2 
Cas.  temp.  Lee,  243. 

(o)  Rex  V.  Bettesivorth,  2  Stra. 
956;  In  the  goods  of  Ewing,  6  P.  D. 
19,  25.  But  where  the  same  person 
is  both  next  of  kin  and  residuary 
legatee,  neither  law  nor  practice 
will  warrant  a  refusal  to  grant  ad- 
ministration cum  testamento  amiexo 
to  such  person,  when  the  executors 
renounce:  Linthwaite  v.  Galloivay, 
2  Cas.  temp.  Lee,  414. 
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ministration  cum  testamento  nnncjco  to  the  next  of  kin  :  But  it  is 
clear,  that  when  he  has  no  interest  he  may  bo  excluded,  and  the 
administration  granted  to  a  person  who  has  an  interest  in  the 
effects,  e.g.,  a  creditor  {h).  In  Farlonger  v.  Cox  (c),  the  deceased 
left  a  widow  and  a  son ;  the  widow  was  sole  executrix  and 
universal  legatee  :  She  renounced  probate,  and  the  son  contended 
for  the  administration  against  a  creditor  {(f) ;  the  Court  held 
that  the  son  was  excluded,  the  estate  being  insolvent,  and  gave 
the  administration  to  the  creditor  [e) . 

If  the  executor  fails  to  take  probate,  and  there  is  no  residuary 
legatee,  subject  to  the  rights  of  the  heir-at-law  in  cases  coming 
within  the  Land  Transfer  Act,  1897,  the  next  of  kin  are 
entitled  to  administration  cum  testamento  annexo  (/).  If  the 
next  of  kin  decline  it,  such  administration  may  be  granted  to  a 


duary  legatee 
declines,  ad- 
ministration, 
usually 
granted  to 
next  of  kin : 


but  ho  may 
be  excluded 
if  he  has  no 

interest. 

If  there  is 
no  residuary 
legatee,  the 
next  of  kin  is 
entitled ;  if 
the  next  of 
kin  decline, 
it  may  be 


(5)  West  V.  Willby,  3  PhiUim. 
381.  See  Maylieiv  v.  Newstead,  1 
Curt.  593,  in  -whicli  case  the  exe- 
cutor and  residuary  legatee  having 
assigned  his  interest  to  trustees 
for  the  benefit  of  his  creditors, 
administration  with  the  Will  an- 
nexed was  granted  to  two  of  the 
trustees,  he  having  been  first  cited. 

(c)  Prerog.  Jan,  1811  ;  cited  by 
Sir  John  Nicholl,  in  3  Phillim.  381. 

[d )  But,  unless  in  cases  where  the 
nextof  kin  has  no  interest  in  thepro- 
perty,  acreditor  cannot  be  allowed  to 
contest  the  right  to  administration ; 
as  when  the  fact  of  the  insolvency 
is  disputed :  ante,  p.  358,  n.  (Ji). 
And  a  residuary  legatee,  who  has 
renounced,  may  retract  his  renun- 
ciation and  claim  the  administra- 
tion in  preference  to  a  creditor, 
though  the  estate  is  alleged  to 
be  deeply  insolvent :  In  the  goods 
of  Waters,  2  Eobert.  142. 

(f)  Lord  Mansfield,  in  The  Arch- 
bishop of  Canterbury  v.  House, 
Cowp.  140,  said  that  "no  next  of 
kin  ever  struggled  for  the  adminis- 
tration of  an  insolvent  estate  with 
an  honest  view." 

(/)  KooystraY.  Buyshes,  3  Phillim. 
531.    Administration  with  a  Will 


annexed,  in  which  there  was  no 
executor  nor  residuary  legatee,  was 
decreed  to  two  aunts  of  the  de- 
ceased, legatees  in  the  Will,  and 
daughters  of  the  next  of  kin,  a 
grandmother,  she  being  nearly 
ninety  years  of  age,  and  incapable : 
Re  Hinckhy,  1  Hagg.  477.  Where 
a  sole  executrix  and  universal 
legatee,  being  the  illegitimate 
daughter  of  the  testatrix,  had  not 
been  heard  of  for  forty  years,  the 
Court  granted  administration  with, 
the  Will  annexed  to  the  represen- 
tative of  the  next  of  kin  of  the 
testatrix,  on  proof  that  the  exe- 
cutrix had  been  cited  by  adver- 
tisement, and  that  the  solicitor  to  the 
Treasury  did  not  intend  to  apply 
for  administration,  and  subject  to 
administration  to  the  next  of  kin 
being  taken  out :  In  the  goods  of 
ley,  [1892]  P.  6.  And  where 
there  wore  no  known  relatives, 
and  no  residuary  legatee  appointed, 
having  regard  to  the  sj^ecial  cir- 
cumstances of  the  case,  adminis- 
tration with  the  Will  annexed, 
limited  to  the  estate  disposed  of 
by  the  Will,  was  granted  to  a 
stranger:  In  the  goods  of  JucJiSon, 
[1892]  P.  257. 
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notice. 

"Wliat  cita- 
tious  are 
necessary 
before  grants 
cum  tcista- 
inento  annexo. 


granted  to  a    legatee  {(j)    01'   to   a   creditor  (//)  ;    Lut   notice   must  be   given 
creditor,  upon  of  the  application  of   tlio    legatee  or  creditor    to    the  next  of 
kin(/). 

In  all  these  cases,  where  a  party  has  a  prior  title  to  a  grant, 
he  must  be  cited  before  administration  is  committed   to  any- 
other  person  (/.•).     Therefore  tlie  executor,  if  there  be  one,  must 
be  cited  before  a  grant  to  a  residuary  legatee  (/),  a  residuary 
legatee  before  a  grant  to  a  specific  legatee,  and  so  on,  through 
all  the  gradations  of  priority.     So  if  there  is  a  testamentary 
disposition  without  an  executor,  it  has  been  laid  down  that  the 
party,  in  whose  favour  the  disposition  is  made,  must  cite  the 
next  of  kin,  before  he  can  have  administration  cum  tcdamcnto 
annexo  (ni) ,  and  now  where  there  is  real  estate  and  the  testator 
dies  after  the  commencement  of  the  Land  Transfer  Act,  1897, 
the  heir-at-law  must  also  be  cited. 

The  Court  will  grant  administration,  with  the  "Will  annexed, 
to  one  of  two  universal  legatees,  a  decree  with  intimation  having 


{g)  If  there  be  a  legatee  for 
life  and  a  legatee  substituted,  the 
practice  is  to  prefer  the  former. 
But  the  Court  will  depart  from 
its  practice,  when,  were  it  to  be 
followed,  a  question  of  construc- 
tion of  the  Will  would,  in  eifect, 
be  determined,  and  will  make  such 
a  grant  as  will  leave  the  question 
open :  Brown  v.  Nicholls,  2  Eobert. 
399. 

[h)  Kooystra  v.  Buyskes,  3  Phillim. 
531  ;  Snajpe  v.  Wehb,  2  Cas.  temp. 
Lee,  411. 

(0  3  Phillim.  531  ;  Com.  Dig. 
Administrator  (B.  6).  See  also 
WooUey  V.  Green,  3  PhiUim.  314. 

(Ji)  In  the  goods  of  Barker,  1  Curt. 
592  ;  ante,  p.  358. 

{I)  If  there  be  two  executors,  and 
one  alone  has  proved  the  Will, 
power  being  reserved  to  the  other, 
both  the  executors  must  be  cited : 
In  the  goods  of  Leach,  Dea.  &  Sw. 
294.  See  Le  Briton  v.  Le  Quesne, 
2  Cas.  temp.  Lee,  261,  as  to  the 
citation  of  an  executor  who  has 
already  proved  the  Will  in  a  Court 


out  of  the  jurisdiction,  in  a  case 
where  administration  is  required 
by  the  residuary  legatee,  in  order 
to  recover  a  debt  within  the  juris- 
diction. 

(??i)  3  Bac.  Abr.  41,  tit.  Execu- 
tors (E.  8).  Accordingly  in  a  case 
where  an  application  was  made  for 
a  grant  of  administration  with  the 
Will  annexed  to  the  sole  legatee, 
on  an  affidavit  that  the  testator 
died  possessed  of  no  other  property 
than  that  specifically  described  in 
the  Will,  Sir  Cresswell  Cresswell 
held,  that  the  next  of  kin  ought  to 
have  been  cited,  but  appears  to 
have  given  the  applicant  his  option 
of  taking  administration  limited  to 
the  property  disposed  of  by  the 
Will :  In  the  goods  of  Watson,  1  Sw. 
&  Tr.  110.  But  on  a  subsequent 
occasion,  when  this  case  was  cited, 
the  learned  judge  said  that  it  was 
an  exceptional  case,  and  that  the 
general  rule  was  against  such  a 
grant,  which  should  not  be  made 
unless  some  very  strong  reason  be 
given  :  In  the  goods  of  Watts,  1  Sw. 
&  Tr.  538. 
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issued  in  the  name  of  tlie  other,  who  is  since  dead  {n).  So 
administration,  with  the  Will  annexed,  in  which  there  was  no 
executor,  may  he  granted  to  one  of  two  legatees,  a  decree  with 
intimation  having  issued  in  their  joint  names  against  a  residuary 
legatee  (o). 

Even  where  the  hushand  consents,  the  Court  will  refuse  to 
grant  prohate  to  the  executor  named  in  the  Will  of  a  married 
woman,  who  dies  domiciled  abroad  ;  but,  with  such  consent, 
will  make  a  general  grant  of  administration  with  the  Will 
annexed  to  the  person  named  in  the  Will  as  executor  (/>). 

When  the  executor  resides  out  of  the  jurisdiction,  adminis-  Administra- 
tration  cum  testamcnto  annexo  may  be  granted  to  another  person  ney  of  execu- 
under  a  letter  of  attorney  from  the  executor  for  his  use  and  ^^^'■ 
benefit  {q) .     A  grant  to  an  attorney  of  an  executor  has  not  by  its  effect : 
the  executor's  death,  when  he  has  appointed  executors,  been 
deemed  to  break  the  chain  of  representation,  as  a  Will  proved 
by  the  attorney  of  an  executor  is  the  same  thing  as  if  actually 
proved  by  the  executor  himself  (r).    Again,  the  letter  of  attorney  it  is  revocable, 
is  revocable  ;    and  when  the   executor  revokes  it  and  desires 
probate,  the  Court  is  bound  to  grant  it  to  him  («) . 

On  one  occasion,  administration,  with  the  Will  annexed,  had  Consequence 
been  granted  for  the  use  and  benefit  of  the  executor,  then  at  sea,  "f  the  exec™ 
to  his  attorney :  The  executor  having  returned  to  England,  and  *°^- 
being  desirous  of  probate,  and  the  administration  with  the  Will 
annexed   having   been  brought  in  by  the  attorney  (with  the 
usual  affidavit,  "  that  no  action  at  law,  or  suit  in  equity,  had 
been  brought  by  or  against  him  as  administrator  "),  had  been 
sworn  as  executor :    And  he  prayed   that  the   administration 
should  be  declared  to  have  ceased  and  expired,  and  that  probate 
should  be  granted  to  him :  The  application,  in  respect  to  the 
letters  of  administration,  was  objected  to  in  the  Registry,  on 
the  ground  that  in  some  similar  cases  the  administration  had 
been  expressly  revoked :  In  support  of  the  motion,  it  was  urged 

(/i)  Law  V.   Camphell,    1   Hagg.  P.  247. 
55.  {q)  See  ante,  p.  348 ;  In  the  goods 

(o)  Pickering  Y.Pickering,  1  Hagg.  of  Barker,  [1891]  P.  251. 
480.     See  2^05^,  p.  428.  [r)  In   the  goods    of  Bayard,    1 

[p)  In     the    goods    of    Vannini,  Eobert.  768 ;   In  the  goods  of  Mur- 

[1901]  P.  330;  commenting  on  and  guia,  9  P.  D.  236.     And  see  ante, 

explaining  In  the  goods  of  Hally-  p.  181. 

hurton,   L.  E.   1  P.  &  D.  90 ;  and  (s)  Pipon  v.  Wallis,  1  Cas.  temp. 

In    the  goods  of  Trefond,    [1899]  Lee,  402. 
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Consequence 
of  the  death 
of  the  exe- 
cutor. 


The  executor 
is  not  allowed 
to  take  ad- 
ministration 
cum  testa- 
mento  annexo. 


tliat  tlio  administration,  having  been  rightly  granted,  ought  not 
to  be  revoked  :  A  revocation  which  was  unnecessary  might 
possibly  bo  injurious ;  for  it  might  render  some  of  the  adminis- 
trator's acts  void  :  and  would  certainly  be  inconvenient :  for 
the  probate  would  be  considered  at  the  Stamp  Office  as  an 
original,  and  consequently  probate  duty  required  to  be  paid  as 
for  an  original  grant,  and  the  duty,  already  paid  on  the 
administration,  could  only  be  recovered  upon  a  special  applica- 
tion to  the  commissioners,  supported  by  affidavit :  whereas,  if 
the  administration  were  declared  to  have  ceased  and  expired,  the 
probate  would  pass  at  the  Stamp  Office  upon  a  free  stamp :  The 
Court  (Sir  John  NichoU)  declared  the  administration  cum 
testamcnto  annexo  to  have  ceased  and  exjnved ;  and  directed  that, 
in  future,  grants,  durante  absentia,  to  attorneys,  should  be  limited 
"•for  the  use  and  benefit  of  resident  at  , 

and  until  the  executor  (or  the  party  entitled  to  the  adminis- 
tration) should  duly  apply  for,  and  obtain,  probate  or  adminis- 
tration (0." 

On  the  death  of  the  executor  the  letters  of  administration 
cease  to  be  of  any  force ;  and  therefore  the  administrator 
cannot  make  a  good  title,  if  he  sells  leasehold  property  of  the 
deceased,  unless  he  can  warrant  to  the  j)^^rchaser  that  the 
executor  is  alive  (a). 

Where  an  executor  was  incapacitated  through  illness,  the 
Court  made  a  grant  of  administration  with  the  Will  annexed  to 
a  residuary  legatee  for  life  for  the  use  and  benefit  of  the 
executor  till  his  recovery  (.r) . 

It  may  here  be  observed,  that  a  person  who  is  entitled  to 
probate  as  executor  cannot  be  allowed  to  take  out  administra- 
tion cum  testamcnto  annexo  notwithstanding  the  inconvenient 
effect  which  the  taking  probate  may  in  some  cases  have,  by 
reason  of  continuing  the  chain  of  representation  to  some  other 
party  whose  executor  the  testator  happens  to  be.  For  if  a 
person  be  entitled  to  a  grant  in  a  superior  character,  the  Coui't 
will  not  make  that  grant  to  him  in  an  inferior  character  (y) . 


it)  In  the  goods  of  Cassidi/,  4 
Hagg.  360;  Webh  v.  Kirhy,  7  De 
G.  M.  &  G.  381.  As  to  the  effect 
of  the  death  of  the  executor,  see 
Sinverkrop  v.  Baij,  8  A.  &  E.  624. 

{it)  Webh  v.  Kirhj,  7  De  G.  M. 
&  G.  376,  reversing  the  decision  of 
the  V.-C,  3  Sm.  &  G.  333. 


(a;)  In  the  goods  of  Ponsoiihy, 
[1895]  P.  287.  And  see  In  the  goods 
of  Hunt,  [1896]  P.  288,  where  a 
limited  company  having  been  ap- 
pointed trustees  and  executors,  the 
Court  granted  administration  to  the 
general  manager  as  their  nominee. 

{y)  In    the  goods   of   Bullock,    1 
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Accordinglj,  by  rule  50,  P.  E.  18G2   (Non-contentious),  "No  A  person  en- 
person  who  renounces  probate  of  a  "Will  or  letters  of  adminis-  „Ya.\ii  in  a 
tration  of  the  personal  estate  and  effects  of  a  deceased  person  in  ^ui)eMor 

.  L     •        1     l^  wiaracter  not 

one  character  is  to  be  allowed  to  take  a  representation  to  the  to  take  it  in 

same  deceased  in  another  character  (;;)."  an  inferior. 


SECTION  11. 
Of  Adminktrntion  de  bonis  non. 

This  subject  may  be  treated  with  reference,  1st,  to  the  death 
of  an  executor :  2ndly,  to  the  death  of  an  administrator. 

1.  With  respect  to  the  consequences  of  the  death  of  an  ^uenc^softh 
executor.  If  a  sole  executor  happens  to  die,  without  having  death  of  an 
proved  the  Will,  the  executorship,  as  there  has  before  been 
occasion  to  observe  («),  is  not  transmissible  to  his  executor,  but 
is  wholly  determined,  and  administration  cum  testamento  annexo 
must  be  committed  to  the  person  entitled,  according  to  the  rules 
pointed  out  in  the  preceding  section. 

When  the  administration  is  granted  under  such  circumstances, 
although  the  executor  may  have  administered  in  part  by  disposing 
of  the  testator's  effects,  &c.,  yet  the  administration  shall  not  be 
do  bonis  non  administratis,  but  an  immediate  administration  : 
because,  although  the  acts  done  by  the  executor  are  good  (b), 
the  administering  is  an  act  in  jjcds,  of  w^hich  the  Court  of  Probate 
cannot  take  notice  {c). 

If  one  of  two  executors  dies  before,  or  after,  probate,  no 
interest  is  transmissible  to  his  own  executor,  but  the  whole 
representation  survives  to  his  companion  [d).  Where  such 
sui'viving  executor,  or  where  a  sole  executor,  dies  after  probate, 
having  made  a  Will,  appointing  his  own  executor,  the  entire 

Eobert.     273 ;     In     the     goods    of  fication  by  the  Coiirt,  if  sufficient 

Bichardson,   1  Sw.  &  Tr.   515  ;  In  reason  can  be  shown  for  departure 

the  goods  of  3Iorrison,  2  Sw.  &  Tr.  from  it.     And  see  also  In  the  goods 

129.  of  Lady  Catherine  Somerset,  1  P.  & 

(z)  As  to  the  construction  of  this  D.  350. 
rule,   see  In  the  goods  of  Loft  us,  3  ^,,)  Ante,  pp.  181,  227. 

Sw.   &  Tr.  307,  which  decides  that  /,x     -    ,         .-,^, 

it  is  competent  for  the  Court  to 
treat  the  rule  as  intended  for  the  ('')   "^^"^ord    v.     \VanJ,ford,     1 


general  guidance  of  the  business  in      ^^^^-  ^^^'  ^^  ^°^*'  ^-  '^• 
the  Eegistry,  and  capable  of  modi-  ('/)  Ante,  p.  182. 
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where  solo  or 
surviving' 
executor  dies 
after  probate 
iuteatate, 
there  must  be 
administra- 
tion dc  bonis 
non : 

so  where  the 
executor 
appoints  his 
own  executor 
if  the  original 
Will  was  not 
proved  in  this 
country : 


where  estate 
administered 
except  as  to 
one  legacy : 


so  where  one 
of  several 
executors 
proves,  and 
the  rest 
renounce,  and 
he  who  has 
proved  dies : 


representation  of  the  original  testator  will  be  transmitted  to 
hira  {(').  But  where  such  surviving  executor,  or  solo  executor, 
dies  after  probate,  intestate,  then  no  interest  is  transmissible  to 
his  administrator  (,/') :  but  administration  of  another  sort  becomes 
necessary,  which  is  called  administration  do  horn's  non,  that  is, 
of  the  goods  of  the  original  testator  left  unadministered  by  the 
former  executor  [g) . 

So  if  the  original  testator  dies  abroad,  or  in  the  colonies,  and 
his  executor  proves  the  Will  tlierc,  and  then  dies,  having  made 
his  Will  and  appointed  his  own  executor,  who  proves  the  latter 
Will  in  tlie  Probate  Division  here,  it  has  been  held,  that  the 
executor  of  the  executor  does  not  represent  the  first  testator ; 
and  that  in  order  to  constitute  him  personal  representative  here, 
administration  de  bonis  non  must  be  obtained  in  the  Probate 
Coui-t  in  this  country  (/;). 

In  a  case  where  the  estate  of  a  testatrix  had  been  administered 
except  as  to  one  legacy,  the  Court  granted  administration  with 
Will  annexed  de  bonis  non  to  the  legatee  without  requiring  the 
representative  of  the  executor,  or  residuary  legatees  who  could 
not  be  found  except  at  great  expense,  to  be  cited,  but  the  Court 
required  justifying  security  [i).  And  upon  an  application  for  a 
grant  of  administration  de  bonis  non,  where  it  appeared  that  the 
residuary  legatee,  resident  abroad,  had  had  notice  by  letter,  and 
that  he  had  no  beneficial  interest,  there  being  actually  no 
residue,  the  grant  was  made  to  a  specific  legatee,  without 
requiring  the  residuary  legatee  to  be  cited  or  to  renounce,  but 
subject  to  the  filing  of  an  affidavit  verifying  the  finding  of  the 
chief  clerk's  certificate  that  after  payment  of  the  debts  and 
legacies  there  would  be  no  residue  (A-). 

Again,  before  the  Court  of  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  if  there  were  several  executors,  and  one  alone  proved 
the  Will,  and  the  rest  renounced,  upon  the  death  of  him  who 
had  proved,  no  interest  was  transmissible  to  his  executor ;  but 
the   representation   survived   to   the   co-executors,   who   might 


(e)  Ante,  pp.  180, 182.  The  prin- 
ciple is  the  same,  though,  the  ori- 
ginal Probate  was  limited. :  In  the 
goods  of  Beer,  2  Eobert.  349. 

(/)  Ante,  p.  181. 

{g)  Ante,  p.  181  ;  Tin  grey  y. 
Brown,  1  Bos.  &  PuU.  310. 

(A)  Twyford  v.  Trail,  1  Sim.  92 ; 


Fordler  v.  Richards,  5  Euss.  C.  E. 
39 ;  In  the  goods  of  Oaynor,  L.  E. 
1  P.  &  D.  723. 

(i)  In  the  goods  of  King,  8  P.  D. 
162. 

(A-)  In   the   goods    of    Wilde,    13 
P.  D.  1. 
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retract  their  former  renunciation,  and  assume  the  executorship  ij)  ; 
but  if  they  persisted  in  refusing  to  act,  administration  de  bonis 
non  became  necessary. 

But  now  by  the  79th  section  of  that  statute,  "where  any  Stat.  20  &  21 
person  after  the  commencement  of  this  Act  renounces  probate  q_  y^'^  '  ' 
of  the  Will  of  which  he  is  appointed  executor  or  one  of  the 
executors,  the  right  of  such  person  in  respect  of  the  executorship 
shall  wholly  cease,  and  the  representation  to  the  testator  and 
the  administration  of  his  effects  shall  and  may,  without  any 
further  renunciation,  go,  devolve  and  be  committed  in  like 
manner  as  if  such  person  had  not  been  appointed  executor  "(wi). 

This  administrator  de  bonis  non  will,  when  appointed,  be  the  Who  is 
only  representative   of  the   party   originally  deceased.      Such  administra- 
administration    will   evidently   be   committed    cum    testament 0  ^^'^^^  de  bonis 
annexo,  and  will  be  granted  to  the  person  entitled  according  to  tcstamento 
the  general  principles  already  developed  in  cases  of  administra-  """^•^<'- 
tion  cum  testamento  anne.ro.     In  many  instances,  it  is  obvious, 
he  will  be  a  different  person  from  the  representative  of  the 
deceased  executor ;  but  if  the  executor  were  also  beneficially 
residuary  legatee,  his  representative  will  likewise  be  entitled  to 
the  administration  de  bonis  non  to  the  original  testator  {n) . 

Where  administration  durante  minontate  was  in  the  first 
instance  granted  to  the  mother  of  an  infant,  a  part  residuary 
legatee,  on  the  renunciation  of  the  executor ;  The  infant  died : 
By  his  death  the  administration  ceased,  and  the  mother  became 
entitled,  as  widow,  to  the  lapsed  residue  jointly  with  another 
infant :  Under  these  circumstances,  administration  de  bonis  non, 
with  the  Will  annexed,  was  decreed  to  her  (0) . 

It  has  been  said,  upon  the  authority  of  Limmer  v.  Every,  as  AdmiBistra- 
reported  by  Croke  (/j),  that  where   an   executor  dies,  baving  *'^°^^Q^j^g^*g_ 
appointed  an  executor,  who  is  a  minor,  and  an  administrator  sary  when 
durante  minorifate  is  appointed,  he  has  no  authority  to  inter-  administra- 
meddle  with  the  effects  of  the  original  testator,  but  an  adminis-  *^°^  durante 

°  minontate  oi 

tration  de  bonis  non  must  be  granted  (q) .  However,  as  the  case  an  executor 
is  reported  by  Leonard  (r),  the  point  decided  was  merely  that  ^^^^^^^^^' 
such  an  administrator  should  sue  as  administrator  of  the  first 

(Z)  Arnold  v.   Blencowe,    1    Cox,  (;>)  Cro.  Eliz.  211. 

426 ;  ante,  pp.  182,  205.  {q)  3  Bac.  Abr.  13,  Exors.  (B.  1)  ; 

(m)  Ante,  p.  205.  Toller,  118. 

(n)  Ante,  p.  373.  (r)  4  Leon.  58,  nomine  Limver  v. 

(o)  Akers  y.  Dupuy,  1  Hagg.  473.  Evorie. 
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2.  Conse- 
quences of 
the  death  of 
an  :i(hniuis- 
trator,  or  of 
one  entitled 
to  adiuiuis- 
tration  : 


of  one  of 
several  ad- 
ministratprs : 


of  a  surviving 

or  sole  ad- 
ministrator. 


Who  is  en- 
titled to  ad- 
ministration 
de  bonis  non 
on  the  death 
of  the  original 
administra- 
tor: 


testator  :  And  in  a  later  case  (.s),  it  was  held,  on  an  application 
for  a  prohibition,  that  although  an  administrator  of  an  executor 
is  not  an  administrator  to  the  first  testator,  yet  an  administrator 
durante  minore  (etate  is  in  loco  exccuforis,  and  may  bo  sued  as  the 
executor  of  an  executor  may  (f) . 

2ndly,  With  respect  to  the  consequences  of  the  death  of  an 
administrator,  or  of  one  entitled  to  administration.  It  has 
already  been  shown,  that  if  a  party  who,  as  next  of  kin  to  the 
intestate  at  the  time  of  his  death,  was  entitled  to  administration, 
dies  before  letters  of  administration  are  obtained,  his  representa- 
tive is  entitled  to  the  grant  in  preference  to  one  who  has  no 
beneficial  interest  in  the  effects,  although  he  may  have  become 
next  of  kin  at  the  time  the  grant  is  required  {ii). 

Where  administration  has  been  granted  to  two  and  one  dies, 
the  survivor  will  be  sole  administrator  (.r),  for  it  is  not  like  a 
letter  of  attorney  to  two,  where  by  the  death  of  one,  the  autho- 
rity ceases,  but  it  is  an  office  analogous  to  that  of  executor, 
which  survives  (?/) .  Upon  the  death  of  such  surviving  adminis- 
trator, or  of  a  sole  administrator,  in  order  to  effect  a  representa- 
tion of  the  first  intestate,  the  Court,  whether  the  administrator 
died  testate  or  intestate,  must  appoint  an  administrator  de  honis 
non;  for  an  administrator  is  merely  the  officer  of  the  Court, 
prescribed  to  it  by  Act  of  Parliament,  in  whom  the  deceased 
has  reposed  no  trust ;  and  therefore  on  the  death  of  the  admin- 
istrator, no  authority  can  be  transmitted  by  him  to  his  executor 
or  administrator,  but  it  results  to  the  Court  to  appoint  another 
officer  (s) . 

It  remains  to  be  considered  who,  upon  the  death  of  the  ad- 
ministrator, is  entitled  to  be  appointed  administrator  de  bonis 
non  to  the  original  intestate. 

The  Ecclesiastical  Judges  have  on  several  occasions  laid  down, 
that  in  all  that  regards  the  obligation  of  the  statutes  of  admin- 
istration on  the  Court,  in  the  grant  of  administration,  no  dis- 
tinction exists  between  an  original  and  a  de  bonis  non  adminis- 


(s)  Anon.,  1  Freem.  288. 

{t)  See  also  Norton  v.  Molyneux, 
Hob.  246 ;  and  Mr.  Smirke's  note 
in  his  edition  of  Freeman,  p.  288. 

{u)  Ante,  pp.  346,  347. 

(a-)  Hudson  Y.  Hudson,  Cas.  temp. 
Talb.  127,  decided  by  Lord  Talbot, 
after    bearing   civilians ;    Eyre  v. 


Lady  Shaftshury,  2  P.  Wms.  121 ; 
Com.  Dig.  Administrator  (B.  7)  ; 
Jdcomh  V.  Harivood,  2  Ves.  Sen. 
268. 

[y)  Adam  v.  BucMand,  2  Vern. 
514  ;  3  Bac.  Abr.  56,  tit.  Execu- 
tors (G.). 

{z)  2  Black.  Comm.  506. 
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tration  {a).  And  in  Kindlesidc  v.  Cleaver,  the  Common  Law 
Judges  Delegates  expressed  the  same  opinion  (ft).  Accordingly, 
upon  the  death  of  an  original  administrator,  a  person  who  was 
next  of  kin  at  the  time  of  the  death  of  the  intestate,  has  been 
regarded  as  entitled,  under  the  statute  of  Hen.  VIII.,  to  the 
de  bonis  non  grant,  in  preference  to  the  representative  of  the 
original  administrator,  or  to  the  representative  of  any  other  next 
of  kin  at  the  time  of  the  death  ;  and  hence,  in  the  case  where  a 
husband  takes  out  administration  to  his  wife,  and  dies,  the 
Spiritual  Courts  for  a  long  time  considered  themselves  bound  by 
the  statute  (in  contravention  of  convenience,  and  of  the  general 
principle  that  the  right  of  administration  shall  follow  the  right 
of  property),  to  commit  administration  de  bonis  non  of  the  wife, 
if  required,  to  the  next  of  kin  of  the  wife  at  the  time  of  her 
death,  as  having  an  absolute  statutable  right ;  although  the 
beneficial  interest  in  her  effects  be  in  the  representative  of  the 
husband  (c) .  But  the  practice  has  been  altered  in  this  respect :  Rule  now 
And  the  rule  now  established,  on  the  principle  that  the  grant 
ought  to  follow  the  interest,  is,  that  the  administration  will  be 
granted  to  the  representatives  of  the  husband,  unless  it  can  be 
shown  that  the  next  of  kin  of  the  wife  are  entitled  to  the  bene- 
ficial interest  [d). 

Again,  it  has  been  held  that  the  statutes  only  regard  the 
neoct  of  kin  at  the  time  of  the  death  of  the  intestate,  and  not  the 
next  of  kin  at  the  time  a  second  grant  is  wanted ;  and  therefore 
when  the  next  of  kin,  who  were  so  at  the  time  of  the  death, 
are  dead,  the  Court  has  power,  independent  of  the  statute,  to 
grant  administration  de  bonis  non,  at  its  discretion  according  to 
its  own  rules  (e).  In  the  guidance  of  which  discretion,  the 
established  principle  is  (as  in  the  case  of  administration  cum 
testamento  annexo),  that  if  there  are  no  peculiar  circumstances, 
the  administration  shall  be  committed  to  him  who  has  the  Administra- 
greatest  interest  in  the  effects  of  the  original   intestate  (/').  ??«/» granted 

(a)  Dr.  Bettesworth,  in  Kindle-  to  the  next  of  kin,  on  tlie  ground 

side  V.  Cleaver,  1  Hagg.  345 ;  Dr.  of    his    having    no    interest.     See 

Hay,  in  ]T^aZ<o?i  V.  t/aco6son,  1  Hagg.  Young    v.   Fierce,    1    Freem.   496; 

346.  ante,  p.  346. 

(6)  See  2  Hagg.  Appendix,  170.  {d)  Ante,  p.  323. 

(c)  Kindleside  v.  Cleaver,  1  Hagg.  (e)  Cardale    v.    Harvey,     1    Cas. 

345.     See  ante,  pp.  322,  323.     Yet  temp.  Lee,  179. 
instances    may  be    found,   where,  (/)  But  the  Court  is  not  obliged 

notwithstanding    the    statute,   the  to   grant  to  the  largest  interest  : 

Court  have  denied  administration  1  Cas.  temp.  Lee,  177. 
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to  the  exe- 
cutor of 
deceaHed  ad- 
ministrator 
having  the 
greatest 
iutorest  in 
the  effects. 


Citation  of 
next  of  kin 
before  grant 
of  adminis- 
tration de 
bonis  non. 


Thus,  in  Savage  v.  BJijthe{g),  the  intestate  died,  leaving  a 
brotlior  and  several  nepliows  and  nieces :  Administration  was 
granted  to  the  brother,  and  at  the  end  of  the  year  he  distributed, 
taking  the  securities  of  the  deceased  upon .  himself :  lie  after- 
wards died,  leaving  tlie  securities  due  to  tlie  original  deceased 
outstanding ;  and  having  made  a  Will,  and  appointed  an  exe- 
cutor :  a  decree  was  taken  out  against  the  nephews  to  show 
cause  why  administration  de  bonis  non  should  not  be  granted  to 
the  executor  of  the  brother  administrator :  The  nephews  ap- 
peared, and  prayed  administration  as  next  of  kin  under  the 
statute :  But  Sir  Wm.  Wynne  held  that  the  statutable  right 
was  confined  to  the  next  of  kin  at  the  time  of  the  death,  and 
granted  the  administration  de  bonis  non  to  the  executor  of  the 
deceased  administrator,  on  the  ground  that  the  interest  was 
clearly  in  him.  In  the  subsequent  case  of  Almes  v.  Almes  (h), 
the  same  Judge  again  granted  similar  administration,  under 
nearly  the  same  circumstances,  upon  the  same  grounds;  and 
mentioned  the  case  of  Lovegrove  v.  Lewis  (i),  decided  by  Sir 
George  Hay,  and  affirmed  by  the  Delegates,  where  the  admi- 
nistration was  granted  to  the  executor  of  the  original  admi- 
nistrator, to  the  exclusion  of  those  who  were  next  of  kin  at  the 
time  of  the  grant  {k). 

The  proposition,  however,  that  if  all  who  were  next  of  kin 
at  the  time  of  the  death  of  the  intestate  are  dead,  then  the 
representative  of  such  next  of  kin,  being  entitled  to  the  bene- 
ficial interest,  is  also  entitled  to  administration  de  bonis  notij 
must,  it  appears,  be  understood  with  this  limitation,  viz.,  that  a 
person  originally  in  distribution  is  preferred  to  the  representative 
of  the  next  of  kin  (/).  According  to  the  general  practice  a 
party  having  a  direct  interest  is  preferred  to  those  entitled  in  a 
representative  character,  but  the  matter  is  in  the  discretion  of 
the  Court,  which  will  have  regard  to  special  circumstances  {m). 

It  has  already  been  observed,  that  upon  the  death  of  a  cre- 
ditor administrator,  a  party  who  was  next  of  kin  at  the  time .  of 
the  death  of  the  intestate  may  come  in  and  claim  administration 


(g)  2  Hagg.  Appendix,  150. 

(h)  Ibid.  155. 

{i)  S.C.,2  Hagg.  Appendix,  152, 
note  (a). 

(k)  See  also  In  the  goods  of 
Middleton,  2  Hagg.  60;  In  the 
goods  of  Gill,  1  Hagg.  344. 


(Z)  In  the  goods  of  Middleton,  2 
Hagg.  61. 

(m)  In  the  goods  of  Carr,  1  P.  & 
D.  291.  Cf.  In  the  goods  of  John- 
son, 7  L.  E.  Ii-.  Cli.  T>.  1;  In  the 
goods  of  Kinchella,  [1894]  P.  264. 
And  see  ante,  pp.  346,  347. 
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de  bonis  non  {»).  And  though  all  the  next  of  kin  at  the  time  of 
the  death  arc  dead,  it  should  seem  that  no  grant  of  adminis- 
tration de  honk  non,  however  limited  in  its  ohject,  can  be 
obtained  after  the  termination  of  the  creditor  administration, 
without  citing  those  who  are  next  of  kin  at  the  time  the  grant 
is  required.  Thus,  in  Skeffington  v.  White  (o),  the  intestate  died 
in  1790,  leaving  two  sisters  entitled  in  distribution :  They 
renounced,  and  administration  was  decreed  in  1791,  to  a  cre- 
ditor, who  administered  the  estate  in  1806,  when  he  died  :  the 
sisters  did  not  come  in  and  take  administration  de  bonis  non ; 
and  from  that  time  no  further  representation  was  taken  out  till 
1827,  when  an  administration  de  bonis  non  was  granted,  without 
citing  the  then  next  of  kin  (the  son  of  one  of  the  sisters,  who  were 
both  dead),  limited  to  assign  a  certain  leasehold  property  of 
the  deceased,  not  severed  in  his  lifetime,  but  mortgaged  during 
the  original  creditor  administration:  In  March,  1828,  Sir 
Lumley  Skeffington,  the  then  next  of  kin  in  whom  all  the 
beneficial  interest  in  the  deceased's  estate  was  vested,  obtained 
a  decree  to  show  cause  why  the  latter  administration  should  not 
be  revoked,  on  the  ground  of  his  not  having  been  cited  when 
the  limited  grant  was  made,  and  on  a  suggestion  that  such 
grant  had  been  surrej)titiously  obtained,  and  that  there  was  a 
surplus  belonging  to  the  deceased's  estate :  Sir  John  Nicholl 
thought  the  citation  under  the  circumstances  was  not  necessary, 
but  that  Sir  Lumley  was  barred  by  time,  by  events,  and  by  his 
own  laches ;  and  that  there  was  no  ground  for  revoking  the 
grant :  However,  on  appeal  to  the  Delegates,  the  Court  pro- 
nounced for  the  appellant,  directed  a  monition  to  issue  to  call 
in  the  limited  administration,  and  condemned  the  respondent  in 
costs  (jj). 

SECTION  III. 

Of  Limited  Administnitions. 

Besides  the  Administrations  already  discussed,  which  extend 
to  the  whole  personal  estate  of  the  deceased,  and  terminate  only 
with  the  life  of  the  grantee,  it  is  competent  to  the  Court  to 
grant  limited  administrations,  which  are  confined  to  a  particular 
extent  of  time,  or  to  a  specified  subject-matter.     It  will  be  the 


{n)  Ante,  p.  354.  (o)  1  Hagg. 

[p)  2  Hagg.  626. 


699. 
W.E. — VOL.  I.  C  C 
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object  of  the  present  and  three  following  sections,  to  consider 

tliis  species  of  grant, 
fsof  "^' "^" ■^'      ^y  ^^^^6  2^'  ^-  I^-»  "Limited  administrations  are  not  to  bo 
Consent  or       granted  unless  every  person  entitled  to  the  general  grant  has 
citation  of        consented  or  renounced,  or  has  been  cited  and  failed  to  appear, 

persons  en-  j  i         i        t  •  a  a         ' 

titled  to  except  under  the  direction  of  the  Judge. 

KulHo^'T"  ^^  "^^''^®  '^^'  "  -^^  P^''^^"^  entitled  to  a  general  grant  of 
person  en-  administration  of  the  personal  estate  and  effects  of  the  deceased 
t^eneraTgrant  ^^^^  ^®  permitted  to  take  a  limited  grant  except  under  the 
not  to  take  a    direction  of  the  Judge  "(</). 

limited  one. 

Administration  durante  minore  wtate. 

If  the  person  appointed  sole  executor,  or  he  to  whom,  in 
case  of  intestacy,  the  right  to  administration  has  devolved  under 
the  statutes,  be  within  age,  a  peculiar  sort  of  administration 
must  be  granted,  which  is  called  an  administration  durante 
Tiiinore  wtate.  In  the  former  case,  it  is  obviously  a  species  of 
administration  cum  testamento  annexo. 
When  neces-  jf  there  are  several  executors,  and  one  of  them  is  of  full  age, 
no  administration  of  this  kind  ought  to  be  granted ;  because  he 
who  is  full  of  age  may  execute  the  Will  (r).  But  it  has  been 
held  differently  in  the  case  of  several  next  of  kin  in  equal  degree, 
entitled  under  an  intestacy.  In  CartrigJtfs  Case  (.s),the  intestate 
died  leaving  four  grandchildren  whereof  one  was  of  age,  and  the 
other  three  were  minors ;  and  the  administration  was  contested 
betwixt  her  that  was  of  age  and  the  mother  and  guardian  of  the 
other  three  ;  and  this  case  was  argued  at  Serjeants'  Inn,  before 
the  two  Chief  Justices  and  the  Chief  Baron,  ct  al.^  who  granted 
it  to  the  mother,  as  guardian  to  the  three,  durante  minore  cetate  ; 
though  it  was  strongly  urged,  that  she  that  was  of  age  being 
capable,  and  the  others  incapable,  she  ought  to  be  preferred : 
But,  on  the  other  hand,  it  was  laid  down,  that  since  the  statute 
22  &  23  Car.  II.  c.  10,  which  entitled  them  all  to  a  distribution, 
the  interest  of  the  three  preponderated,  and  therefore  that  was  to 


[q)  The    registrar    obtains    tliis  Brownl.  46 ;    ante,  p.   160.     There 

dii'ection.     As  to   cases    in  which  are,  however,  some  authorities  to 

there  is  real  estate,    and    coming  the  contrary.  See  ColborncY.  Wright, 

within  the  operation  of  the  Land  2  Lev.  240;   Bac.  Abr.  Executors 

Transfer    Act,    1897,    see    Probate  (B.  1). 

Eule  of  Nov.  20,  1897,  arde,  p.  250.  (s)  1  Freem.  258;  ante,  p.  335. 

(r)  Figot  and    Gascoigne's    Case, 


SRry 


Ch.  III.  §  III.]     Administration  durante  minore  cetate.  387 

be  regarded ;  and  they  compared  it  to  the  ease  of  a  residuary- 
legatee  who  shall  be  preferred  before  the  next  of  kin  {t). 

This  sort  of  administration  has  been  frequently  held  not  to  be 
within  the  statute  of  21  Hen.  VIII.  c.  5.     And  consequently,  it 
is  discretionary  in  the  Court  to  grant  it  to  such  person  as  it  shall 
think  fit(/^).     Thus,  in  the   case  of  Rex  v.  Bettesivorth  {x),  a  ^o  mandamus 
mandamus  was  moved  for,  to  be  directed  to  the  Judge  of  the  a  to  a  par- 
Prerogative  Court,  to  grant  administration  to  one  Smith,  during  ticular  person, 
the  minority  of  his  two  infant  grandchildren :  The  Judge  had 
approved  of  him  as  a  proper  person,  but  insisted  on  his  giving 
security  to  distribute  the  effects  in  equal  proportions  among  the 
creditors  :    The  Court  were  of  opinion  that  the   Judge  had  a 
discretionary  power  in  granting  administration  durante  minore 
cetate,  and   therefore  that  in  this  case  he   might   insist   upon 
reasonable  or  equitable  terms,  or  otherwise  refuse  administration 
to  the  claimant :  But  they  said  if  a  mandamus  had  been  moved 
for,  to  grant  administration  generally,  they  would  have  granted 

it(y). 

In  the  exercise  of  this  discretion  it  was  the  practice  of  the  Practice  of 
Spii'itual  Court  to  grant  the  administration   to   the  guardian  ComttTo-rant 
whom  that  Court  had  a  right  by  law  to  appoint  for  personal  administTa- 
estate  (;:) .     With  respect   to   the   aj)pomtment   of   guardian  a  guardian : 

[t)  See  ante,  p.  371.  for  the  personal  estate  is  doubted. 

It  would  seem,  however,  that  it  was 


{u)  West  V.    Wmiij,   3  PhilUrn 
379. 


merely  where  there  was  personal 
property  only,  and  no  real  estate, 
{x)  1  Barnard.  370,  425.  that  the  Spiritual  Court  had  power 


[ij)  The   discretionary   power  of 

the  Spii'itual  Court  is  also  recof?-  „  ^  _             r,       -n-  , 

.     T    .      ..        i  ■    ,      „„    ^         „  01  Common  Law.      feee  Bishop  of 

nized    m  tlie  statute   38   Geo.   3,  -,    ,                     /in-i\  ot       \  >o 


to   appoint  a   guardian  ;    at  least, 
this  was  so  contended  by  the  Courts 


c.  87,  s.  6.     Seejjosf,  p.  391. 


C'urlisJe  V.  Wills  (1072),  2  Lev.  162 ; 
Mor(jan  v.  Ditton  (1724),  9  Mod. 
(2)  Lvwry  V.  Reynes,  2  Lev.  217  ;  140.  In  the  case  of  In  the  goods 
In  the  goods  of  Weir,  2  Sw.  &  Tr.  of  Sartoris,  1  Curt.  910,  adminis- 
451.  See  also  Brotherton  v.  Harris,  tration,  for  the  use  and  benefit 
2  Cas.  temp.  Lee,  131.  In  this  of  minor  children  of  a  Frenchman 
case  it  was  held  that  the  guardian  deceased,  was  granted  to  their 
appointed  by  the  Ecclesiastical  guardian  appointed  by  the  French 
Coiu't  was  to  be  preferred  to  the  authorities.  It  has  been  held  that 
guardian  appointed  by  the  Court  a  testamentary  guardian  of  minor 
of  Chancery.  But  see  Buck  v.  children  is  entitled  to  a  grant  of 
Draper,  3  Atk.  631,  and  note  (70)  the  administration  for  their  use  and 
to  Co.  Lit.  88,  h,  by  Hargrave,  benefit  preferably  to  a  guardian 
in  which  the  right  of  the  Ecclesi-  elected  by  the  children  :  In  the  goods 
astical  Court  to  appoint  a  guardian      of  Morris,  2  Sw.  &  Tr.  360.     The 
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distinction 
between 
infant  and 
minor : 


distinction  exists  between  an  infant  and  a  minor.  The  former 
is  so  denominated,  if  under  seven  years  of  age,  the  latter  from 
seven  to  twenty-one  {a).  The  Court  ex  officio  assigns,  where 
necessary,  a  guardian  to  an  infant  {h)  ;  the  minor  himself  may 
nominate  his  guardian,  who  is  then  admitted  in  that  character 
by  the  Judge  (c)  ;  but  if  the  minor  makes  an  improper  olioice, 
the  Court  will  control  it  [d).  According  to  the  practice  of  the 
Prerogative  Court,  the  guardianship  was  granted  to  the  next  of 
kin  of  the  child,  unless  sufficient  objection  to  him  was  shown  [e). 
The  father  of  the  infant  had  therefore  the  best  right  to  be 
appointed,  and  was  as  a  general  rule  preferred  by  the  Com-t, 
and  in  the  absence  of  reason  to  the  contrary,  the  grant  of 
administration  for  the  use  of  the  infant  or  minor  was  made 
to  him.  If  the  father  was  not  living  the  guardian,  if  any, 
appointed  by  the  father's  deed  or  Will  under  12  Car.  II.  c.  24, 
was  preferred  (/). 

If  a  wife  be  the  only  next  of  kin,  and  a  minor,  she  may 
elect  her  husband  her  guardian,  to  take  the  administration  for 
her  use  and  benefit,  during  her  minority  ;  but  the  grant  ceases 
on  her  coming  of  age,  when  a  new  administration  may  be 
committed  to  her  {ffi). 


guardian  of  an  infant,  sole  next  of 
kin  of  an  intestate,  wliose  estate  is 
solvent,  is  entitled  to  take  admin- 
istration of  his  effects,  in  prefer- 
ence to  creditors :  Johay,  Bradbury 
(1866),  L.  E.  1  P.  &  D.  245.  As  to 
giving  justifying  security  in  sucli  a 
case,  see  ibid.  The  general  rule, 
however,  is  that  the  creditors  as 
such  have  no  right  to  call  upon  the 
next  of  kin  to  give  justifying  se- 
curity :  Hughes  v.  Cookson,  1  Cas. 
temp.  Lee,  386  ;  Hickman  v.  Black, 
2  Cas.  temp.  Lee,  251. 

(a)  Toller,  100. 

(b)  Sir  G.  Lee  was  of  opinion, 
that  he  could  not  assign  a  guardian 
to  an  infant  in  ventre  de  sa  mere : 
Walker  v.  Carless,  2  Cas.  temp.  Lee, 
560. 

(c)  Itich  V.  Chamberlayne,  1  Cas. 
temp.  Lee,  134. 

{d)  Faxvkener  v.  Jordan,  2  Cas. 


temp.  Lee,  330.  This  is  mentioned 
by  Lee,  J.,  in  Rex  v.  Bettesworth, 
Fitzg.  164,  Mich.  4  Geo.  II.,  as 
being  then  the  course  of  the 
Spiritual  Court. 

(e)  Toller,  100;  In  the  goods  of 
Eiving,  1  Hagg.  381.  But  the  Court 
may,  in  its  discretion,  pass  by  the 
next  of  kin  :  In  the  goods  of  Eiving, 
1  Hagg.  381,  post,  p.  389,  note  {k); 
Quick  V.  Quick,  33  L.  J.  P.  &  M. 
177 ;  In  the  goods  of  Oardiner 
(1884),  9  P.  D.  66;  In  the  goods  of 
Webb  (1888),  13  P.  D.  71.  On  one 
occasion  a  creditor  was  appointed 
guardian  to  minors  (the  only  chil- 
di'en  of  E.  P.),  who  had  no  known 
relations,  for  the  purpose  of  taking 
out  administration  to  the  estate  of 
E.  P.,  who  had  died  intestate  and 
insolvent :  In  the  goods  of  Peck,  1 
Sw.  &  Tr.  141. 

{f)  Be  Morris,  2  Sw.  &  Tr.  362. 

(/)  Toller,  92. 
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But  there  are  mauj  instances  where  the  Court  has  granted  tlie  guardian 
the  administration  to  persons  not  guardians  of  the  minor,  and  excluded, 
refused  to  grant  it  to  the  person  nominated  by  them.  Thus  in 
Lovcll  and  Brady  v.  Cox  {cj)  Lovell  and  Brady  were  appointed 
trustees  by  the  deceased,  and  his  heir,  Annie  Cox,  was  executrix 
and  residuary  legatee  :  She  was  a  minor,  and  the  father  claimed 
the  administration  pendente  minoritate :  The  Court  held  that  it 
had  a  discretionary  power,  refused  it  to  him,  and  gave  it  to  the 
trustees  {//).  So  the  administration  may  be  granted  to  creditors, 
in  exclusion  of  the  guardian  of  the  minor,  if  the  estate  is 
insufficient  to  pay  the  debts  :  And  in  many  other  cases  it  has 
been  laid  down  that  the  Court  is  not  bound  by  the  choice  of  the 
minor  (/).  Thus,  where  a  grandfather,  to  whom,  as  the  next  of 
kin,  the  administration  diornite  minoritate  would  in  the  ordinary 
course  have  passed,  was  turned  eighty,  it  was  granted  to  an 
uncle,  he  giving  full  justifying  security  (k). 

In  Havers  v.  Haiders  (/),  Lord  Hardwicke,  C,  said,  that 
administration  durante  minore  cetate  ought  not  to  have  been 
granted  to  a  person  who  was  very  poor,  though  the  guardian 
and  next  of  kin  of  the  infant. 

The  old  practice  above  stated  has  been  applied,  and  in  some  Rules  P.  R, 
respects    varied,    by    the    rules,    P.    E.    Nou- contentious,    as  contentious) 

follows  : —  as  to  grants 

By  Rule  33,  "  Grants  of  administration  may  be  made  to  -d  "^  33 
guardians  of  minors  and  infants  for  their  use  and  benefit,  and 
elections  by  minors  of  their  next  of  kin  or  next  fi-iend,  as  the 
case  may  be,  will  be  required ;  but  proxies  accepting  such 
guardianshij)s  and  assignments  of  guardians  to  minors  will  be 
dispensed  with." 

34.  "In  cases  of  infants  {i.e.,  under  the  age  of  seven  years,  Rule  34. 
not  having  a  testamentary  guardian,  or  a  guardian  appointed 
by  the  High  Court  of  Chancery),  a  guardian  must  be  assigned 
by  order  of  the  Judge,  or  of  one  of  the  Registrars ;  the  Regis- 
trar's order  is  to  be  founded  on  an  affidavit,  showing  that  the 

{(j)  Prerog.    cited    by   Sir    John  in  preference  to  the  mother,  whom 

Nicholl  in  Wist  v.  Willhy,  3  Phillim.  the  minor    had    chosen  guardian. 

379.  See  also  Hughes  v.  Ricards,  2  Cas. 

(A)  See  also  Appleby  v.  Appleby,  temp.  Lee,  543. 

1  Cas.  temp.  Lee,   135,  -where  ad-  (i)  West   v.    WiUby,    3    Phillim. 

ministration  cum  testamento  anne.ru  374. 

was    granted    to    a    grandmother  (A')  In    the    goods    of   Ewing,    1 

during  the  minority  of  an  executor,  Hagg.  381 . 

she  being  also  testamentary  trustee,  (Z)  Barnard.  Chanc.  Cas.  23. 
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proposed  guardian  is  either  de  facto  next  of  kin  of  the  infants, 
or  that  thoir  next  of  kin  de  facto  has  renounced  his  or  her 
right  to  the  guardianship,  and  is  consenting  to  the  assignment 
of  tlie  proposed  guardian,  and  that  such  proposed  guardian  is 
ready  to  undertake  the  guardianship." 
Eule  35.  35.  « "Where  there  are  both  minors  and  infants,  the  guar- 

dians elected  by  the  minors  may  act  for  the  infants  without 
being  specially  assigned  to  them,  by  order  of  the  Judge  or  a 
Registrar,  provided  that  the  object  in  view  is  to  take  a  grant. 
If  the  object  be  to  renounce  a  grant,  the  guardian  must  be 
specially  assigned  to  the  infants  by  order  of  the  Judge  or  of 
a  Registrar." 
Rule  36.  36,  <'  In  all  cases  where  grants  of  administration  are  to  be 

made  for  the  use  and  benefit  of  minors  or  infants,  the  admini- 
strators are  to  exhibit  a  declaration  on  oath  of  the  personal 
estate  and  effects  of  the  deceased,  except  when  the  effects  are 
sworn  under  the  value  of  twenty  pounds,  or  when  the  admini- 
strators are  the  guardians  appointed  by  the  High  Court  of 
Chancery,  or  other  competent  Court,  or  are  the  testamentary 
guardians  of  the  minors  or  infants." 
Effect  of  the  The  Gruardiauship  of  Infants  Act,  1886,  which  has  given  the 
ofTnfants  ^  mother  rights  of  guardianship,  and  has  therefore  occasioned  an 
Act,  1886.  alteration  in  the  practice,  should  here  be  mentioned  {m).  By 
section  2  of  this  Act,  on  the  death  of  the  father  of  an  infant, 
the  mother,  if  surviving,  shall  be  the  guardian  of  such  infant, 
either  alone,  when  no  guardian  has  been  appointed  by  the 
father,  or  jointly  with  any  other  guardian  appointed  by  the 
father.  "When  the  guardian  has  been  appointed  by  the  father, 
or  if  such  guardian  is  dead  or  refuses  to  act,  the  Court  may 
appoint  a  guardian  or  guardians  to  act  jointly  with  the  mother. 
And  by  section  3  (1)  the  mother  of  any  infant  may  by  deed  or 
Will  appoint  a  guardian  or  guardians  after  the  death  of  herself 
and  the  father;  and  where  guardians  are  appointed  by  both 
parents  they  shall  act  jointly  :  And  by  section  4,  every  guardian 
under  the  Act  is  to  have  all  the  powers  of  a  guardian  appointed 
under  the  Act  of  12  Car.  II.  c.  24.  It  would  seem  that  no 
election  or  assignment  of  the  mother  of  the  minor  or  infant  as 
guardian  to  take  or  renounce  a  grant  is  necessary,  but  she  is 
required  to  file  a  declaration  [n). 

(m)  49  &  50  Vict.  c.  27. 

(n)  See  Tristram  &.  Coote's  Probate  Practice,  13tli  edit.  125. 
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In  a  case  in  the  Prerogative  Court,  the  residuary  legatee  Administra- 

•    1    +  1       T.      ^        1  1  •  tion  granted 

was  a  minor,  married  to  a  husband  who  was  also  a  minor,  to  a  miuor,  a 

both   being   subjects   of,   and   resident   in,  Portugal :    But   it  g^^j^fg^^^^' 

appeared  that  the  liusband,  by  reason  of  his  holding  a  com-  the  law  of  his 

mission  in  -the  army,  and  being  married,  by  the  law  of  Por-  °^^  *^°^™  ^^' 

tugal  was  considered  of  full  age,  and  that  by  her  marriage,  the 

wife's  disabilities,  as  a  minor,  ceased  :  Under  these  circumstances, 

administration  with  the  Will  annexed,  limited  to  the  receipt 

of  certain  dividends  in  the  English  funds,  was  granted  to  the 

wife  [o). 

Where  an  intestate  left  a  widow  and  infant  son,  and  admi-  Administra- 
tion durmg 
nistration  was  granted  to  the  widow,  who  soon  after  became  the  incapacity 

non  compos,  and  the  estate  was  small  and  unable  to  bear  the  and  minority 

expense   of    a   commission   of   lunacy,   and  there   were   debts  of  her  son. 

owing  to  it,  which  were  in  danger  of  being  lost,  if  there  was 

no  person  to  receive  them ;  Sir  Greorge  Lee,  without  revoking 

the  administration  granted  to  the  widow,  assigned   (upon  the 

renunciation   and   consent   of  the   grandmother)    the    infant's 

aunt  to  be  liis  guardian,  and  granted  administration  to  her 

also,  for  the  use  and  benefit  of  the  widow  and  infant,  during 

the  incapacity  of  the  widow,  and  the  minority  of  the  infant, 

if  the  widow  should  not  sooner  recover  her  senses  :  And  the 

learned  Judge  directed  the  administration  to  be  drawn  up  in 

a  special  form,  reciting  the  above  particulars  {p). 

It  has  already  been  pointed  out  {q)  that  formerly  an  infant  Administia- 

executor  was  considered   capable    of    the    ofiice,  on    attaining  fl^^Jy-g'^tatc 

the  age  of  seventeen  :  But  now  by  statute  38  Greo.  III.  c.  87,  of  an  infant 

s.  6  (r),  after  reciting  that   inconveniences  arose   from  grant-  g^.^^^  ss  Geo. 

ing  probate    to   infants    under   the    age  of   twenty-one,  it   is  HI-  c  87, 

enacted,   "  That   where   an   infant  is  sole    executor,   adminis- 

"  tration   with   the   Will    annexed   shall    be   granted    to    the 

"  guardian   of   such  infant,    or  to   such   other   person   as   the 

"  Spiritual  Court  shall  think  fit,  until  such  infant  shall  have 

"  attained  the  full  age  of  twenty-one  years,  at  which  period, 

"  and  not  before,  probate  of  the  Will  shall  be  granted  to  him." 

(o)  In  the  goods   of  the  Countess      doing  be  acting  in  contradiction  to 
Da  Cunha,  1  Hagg.  237.     But  see      the  law  of  this  countiy. 


contra,  In  the  goods  of  Orleans,    1 

Sw.    &  Tr.  253,  in  which  Sir  0. 

CressweU  held  that  the  Court  wiU  (?)  ^"^''  P-  1^^'  ^-  (?)• 

not  follow  the  grant  of  the  country  (»')  Extended  to  Ireland  by  oS 


(^j)  1  Cas.  temp.  Lee,  625. 
{q)  Ante,  p.  159,  n.  [q] 
(r)  Extended  to  Irel 
of  domicil  when    it  would  by  so      Geo.  III.  c.  81,  ss.  1,  2. 
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s.  7. 

When  ad- 
ministration 
din-ante  ininore 
(ctate  deter- 
mines : 

Formerly 
distinction 
between  ad- 
ministration 
during 
minority  of 
infant  execu- 
tor and  infant 
next  of  kin. 

Administra- 
tion granted 
during 
minority  of 
several 
infants. 


And  by  tlie  seventh  section  it  is  enacted,  "  That  the  person 
"  to  wliom  such  administration  shall  be  granted  shall  have 
"  the  same  powers  vested  in  him  as  an  administrator  now 
"  hath  by  virtue  of  an  administration  granted  to  him  durante 
"  mhwrc  wtate  of  the  next  of  kin." 

Before  this  Act  there  was  a  distinction  between  administra- 
tion granted  during  the  minority  of  an  infant  executor  and  an 
infant  next  of  kin  :  inasmuch  as  in  the  latter  case  the  adminis- 
tration has  always  been  held  to  continue  in  force  till  the  next  of 
kin  attained  the  age  of  twenty-one  (s) . 

It  seems  agreed,  that  if  administration  be  granted  during  the 
minority  of  several  infants,  it  determines  upon  the  coming  of 
age  of  any  one  of  them.  Thus  if  there  be  several  infant 
executors,  he  who  first  attains  the  age  of  twenty-one  shall 
prove  the  Will,  and  may  execute  it  {t). 

It  was  resolved,  according  to  Lord  Coke,  by  the  justices  of 
the  Common  Pleas  in  Prince's  Case  [u),  that  if  administration 
be  committed  during  the  minority  of  an  executrix,  and  she  take 
husband  of  full  age,  then  the  administration  shall  cease.  But 
this  has  since  been  doubted,  in  the  case  of  Jones  v.  Lord 
5'^>Y{/7brr/(j:-),  where  Lord  King,  C,  and  Raymond,  C.  J.,  strongly 
inclined  against  this  opinion  as  reported  in  Princess  Case,  the 
same  not  being  taken  notice  of  by  other  contemporary  Reporters, 
as  2  And.  132  ;  Cro.  Eliz.  718,  719 ;  and  3  Leon.  278,  in  all 
which  books  Prince's  Case  is  reported :  Besides  which  it  was 
extrajudicially  expressed,  the  question  in  the  case  being  only 
whether  such  a  special  administrator  could  assign  over  a  term 
for  years  which  belonged  to  the  testator :  and  it  is  remarkable 
that  the  author  of  the  Office  of  Executor,  after  mentioning  the 
proposition  as  stated  in  Princess  Case,  proceeds,  "  Yet  I  do  a 
little  marvel  at  these  opinions,  considering  that  these  things  are 
managed  in  the  Spiritual  Coui't,  and  by  that  law  (the  law 
spiritual)  which  intermeddles  not  with  the  husband  in  the  wife's 
case ;  now  by  that  law,  and  not  our  common  law,  comes  in  this 
limit  of  seventeen  years.  And  I  have  seen  it  otherwise  reported, 
in  and  touching  the  last  point  "  (//). 

If  administration  be  granted  during  the  minority  of  several 
infants,  one  of  whom  dies  before  he  comes  of  age,  this  will  not 


(s)  Frel-e  v.  TJiomas,  1  Lord 
Eaym.  667;  4  Burn,  E.  L.  384, 
Phillimore's  edition. 

(0  4  Burn,   E.   L.    385,   PhiUi- 


more's  edition. 
(m)  5  Co.  29,  b. 
{x)  3  P.  Wms.  88. 
ly)  Page  392,  14th  edit. 
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determine  the  administration  (~) .  If  an  administrator  f/»r«>2^e 
minore  cetate  recovered  judgment,  and  then  his  time  determined, 
the  executor  formerly  might  have  had  a  scire  facias  upon  that 
judgment  {(i). 

Foriuerly,  questions  seem  to  liave  been  raised  about  the  power  Admim.-tra- 

,,  .  tion  durunte 

of  an  administrator  darante  minore  cetate^  but  it  seems  now  settled  hmwrc  (date, 
that  the  limit  to  his  administration  is  the  minority  of  the  person,   '™^*     ' 
there  is  no  other  limit,  and  while  the  minority  lasts  he  has  all  '^^f*  ^f*^. 

.     .  rni  •  such  adiiuu- 

the  powers  of  an  ordinary  general  administrator.  This  was  i^trator  may 
the  opinion  of  Jessel,  M.  E.,  who  in  the  course  of  his  judgment  "" 
in  Re  Cope  ih)  said  :  "  The  limit  to  his  administration  is  no 
doubt  the  minority  of  the  person,  but  there  is  no  other  limit. 
He  is  an  ordinary  administrator  :  he  is  appointed  for  the  very 
pm'pose  of  getting  in  the  estate,  paying  the  debts,  and  selling 
the  estate  in  the  usual  way,  and  the  property  vests  in  him."  A 
power  of  sale  given  by  a  testator  to  his  executors  or  adminis- 
trators may  be  executed  by  an  administrator  durante  minore 
cetate  {c).  So  he  may  assent  to  a  legacy,  if  there  are  assets  for 
the  payment  of  debts  {d).  So  he  may  be  sued  for  the  debts  due 
from  the  deceased :  and  if  he  give  his  bond  for  any  of  such 
debts,  he  may  retain  goods  to  the  value  {e)  :  and  if  an  action  be 
brought  against  him,  and  the  administration  determine  pending 
the  action,  he  ought  to  retain  assets  to  satisfy  the  debt  which 
attached  on  him  by  the  action  (/').  Likemse  he  may  retain 
for  his  own  debt  (r/) . 

It  has  been  said  that  he  cannot  do  anything  to  the  prejudice 
of  the  infant ;  and  therefore  cannot  sell  the  goods  of  the  deceased 
any  farther  than  so  far  as  necessary  for  payment  of  debts,  or 
otherwise  sell  a  term  of  years  during  the  minority  of  the 
infant  (//) .  It  seems  now  settled,  however,  that  the  administrator 
durante  minore  cetate  can  sell  a  term  of  years  or  any  other  assets 
for  any  purpose  of  due  administration,  as  for  the  purpose  of 

(2)  Anon.,  Brownl.  47;  Jones  v.  (r/)  Bac.  Abr.  Exors.  (B.  1),  2; 

Strafford,    3   P.   Wms.    89  ;    over-  Prince's  Case,  5  Co.  29,  a  ;  Anon., 

ruling    the    opinion    in   BrudneVs  1  Freem.  288. 

Case,  5  Co.  9,  a.  (e)  Briers  v.  Ooddard,  Hob.  250 ; 

(a)  As  to   tbe  proceedings  sub-  Com.  Dig.  Admon.  (F.). 

stituted  for  sci>e/act«s  by  the  Judi-  (/)  Sparhes  v.  Crofts,  Comberb. 

cature  Act,  1875,  see  post,  p.  1309  465,  by  Lord  Holt, 

and  p.  1598  et  seq.  {y)    RosheJbj    v.     Godolphin,    T. 

{h)  16  C.  D.  49,  52.  Eaym.    483  ;    Com.    Dig.   Admon. 

(c)  Monsell  v.  Armstrong,  L.  E.  (F.). 

14  Eq.  423,  (/()  Bac.  Abr.  tit.  Exor.  (B.  1),  2. 
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winding  up  a  public-house  or  business  {i).  AVhether  in  the 
event  of  his  selling  otherwise  than  in  due  course  of  adminis- 
trsition  a  purchaser  from  liim  in  good  faith  would  acquire  a 
good  title,  or  whether  a  purchaser  is  bound  to  satisfy  himself 
that  the  sale  is  for  due  purposes  of  administration,  appears  never 
to  have  been  expressly  decided,  and  the  Lords  Justices  in  the 
case  of  TJiompson  v.  IfcWittiani's  Contract  [k)  ai:)pear  to  have 
expressly  refrained  from  over-ruling  or  expressing  an  opinion  as 
to  the  case  of  Re  Rohinaon  (/)  (the  point  decided  in  that  case 
not  arising  in  the  appeal  before  them),  where  the  Irish  Vice- 
Chancellor  held  that  there  being  no  debts,  and  so  far  as  appears 
from  the  report,  no  need  to  sell  for  due  purposes  of  adminis- 
tration, the  administrator  had  no  power  to  sell  and  could  not 
give  a  title.  The  decision  of  the  Vice-Chancellor  was,  however, 
before  the  case  of  Re  Cope  (m),  decided  by  Jessel,  M.  R.,  already 
referred  to,  and  was  arrived  at  with  considerable  doubt  and  in 
deference  to  old  dicta  in  the  text  books,  and  it  is  submitted 
that  that  case  or  those  dicta  would  not  now  be  followed,  and 
that  an  administrator  durante  minore  cetate  is  dm'ing  the  minority 
in  all  respects  on  the  same  footing  as  an  ordinary  general 
administrator. 

In  the  case  of  an  action  brought  by  an  administrator  durante 
minore  cetate,  he  must  have  averred  in  the  declaration  that  the 
infant  was  still  under  age  {i.e.,  in  all  cases  since  the  stat. 
38  Greo.  III.  c.  87,  s.  6,  that  he  was  within  the  age  of  twenty- 
one  years  {)t) )  ;  because  it  is  a  matter  within  his  conusance,  and 
which  entitles  him  to  the  action  (o).  However,  the  defendant 
must  have  taken  advantage  of  this  omission  by  way  of  plea  or 
demm-rer,  and  could  not  object  to  it  after  he  had  joined  issue 
with  the  plaintiff  on  another  point,  which  admits  the  con- 
tinuance of  his  authority  (/;). 


(/)  As  to  the  distinction  between 
a  special  administration  granted 
ad  opus  et  commodum  et  tdUitatem 
of  an  infant  executor  during  his 
minority  and  non  aliter  nee  alio 
modo  and  such  administration 
granted  generally,  see  Prince's 
Case,  5  Co.  29;  Sir  Moyle  Finch's 
Case,  6  Co.  67,  h;  Price  v.  Simp- 
son, Cro.  Eliz.  718;  Bac.  Abr.  tit. 
Leases,  i.  7  ;  Touchstone,  490. 

{k)  [1896]  1  Ir.  E.  356. 


(0  3  L.  E.  Ir.  429. 

(?«)  16  C.  D.  49. 

(»)  Previous  to  this  statute  the 
administration  determined  on  an 
infant  executor  attaining  the  age 
of  seventeen,  which  explains  what 
was  said  by  Treby,  C.  J.,  in  the 
case  of  Seal  v.  Simpson,  1  Ld. 
Eaym.  408. 

(o)  Pifjgofs  Case,  5  Co.  29,  a. 

{p)  Bac.  Abr.  Exors.  (B.  1),  2. 
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But  if  an  action  were  brought  (ujalnd  such  an  administrator,  Sccus,  iu  an 
the  plaintiff  in  his  declaration  was  not  obliged  to  aver  that  the  him'^^  ^f^"?*"* 
infant  was  still  under  age ;  for  this  is  a  matter  more  properly 
within  the  conuzance  of  the  defendant,  and,  if  his  power  be 
determined,  he  ought  to  show  it  (^). 

It  was  a  good  plea  in  abatement,  where  a  defendant  was  Plpa,  by  such 
charged  as  administrator  generally,  that  administration  was  tor,  if  charo'ed 
ffranted  to  \i\ni  duvantc  minore  (date  only:  But  it  was  neces-  fsadmuus- 

1  1  1        •     p  ...  trator 

sary  that  such  a  plea  should  aver  that  the  infant  was  still  living  generally. 
and  under  age  ;  for  though  the  defendant  was  a  special  admi- 
nistrator at  first,  yet  if  that  special  administration  were  deter- 
mined, as  by  the  death  of  the  infant,  he  might  be  administrator 
generally,  as  the  declaration  supposes  (>•). 

It  is  submitted  that,  although  the  forms  of  pleading  have 
been  altered  by  the  Judicature  Acts,  the  averments  above  alluded 
to  would  still  be  properly  introduced  in  like  cases. 

It  has  been  laid  down,  that  if  an  executor  durante  minore  Liability  of 
(etate  has  duly  administered  the  assets,  and  paid  over  the  surplus  ministrator' 
to  the  executor  of  full  ao-e,  he  is  not  chargeable  to  creditors,  and  '^^^'^'^  adminis- 

•\  iji-  1  IIP  tration  de- 

ne may  show  this  matter  under  a  general  plea  qx  plene  admini-  termined: 

stravit  (.s)  :  but  that  if  he  has  committed  a  devastavit,  he  will 

be  liable  to  creditors  {t)  ;  even  though  he  should  obtain  a  release  to  creditors : 

from  the  infant,  when  of  full  age  {u). 

However,  it  is  stated  by  Lord  0.  B.  Gilbert  (,r),  that  such 
an  administrator  is  not  chargeable  at  the  suit  of  a  creditor  after 
the  infant  comes  of  age :  but  such  creditor  may  sue  the  infant, 
who  has  his  remedy  against  the  executor  {y).  And  it  is  said 
by  Lord  Hardmcke,  in  Fotherhy  v.  Pate  (s),  that  though  an 
administrator  durante  minore  cetate  represents  the  deceased  while 
his  administration  subsists,  yet  when  it  is  determined,  he  has 
nothing  more  to  do,  nor  can  he  be  called  to  account  but  by  the 
executor :  and  that  whatever  he  may  do  during  his  administra- 
tion, he  is  not  liable  to  any  other  person. 


{q)  Beal  V.  Simpson,! 'LH.'RiijTa.  v.  Litherland,   Latch.   160;   FacJi- 

409,  by  Powell,  J.  mans  Case,  6  Co.  19,  b. 

{r)  Sjxirkesy.  Crofts,lLd.Iiajm.  (")  ^^"'"•'   ^  ^^«^°^-  ^^^'  ^^'^• 

265;  Bac.  Abr.  Exors.  (B.  1),  3.  ^'S-  Admon.  (F.). 

(x)  Bac.  Abr.  Exors.  (B.  1),  2. 

(s)  Anon.,    1    Freem.    150.      Sec  (y)  gee  also  accord.  Brooking  v. 

also  BrooMng  y.  Jennings,  1  Mod.  Jennings,  1  Mod.  175,  by  Vaughan, 

i^-i-  C.  J. 

(0  Bull.  N.  P.  145,  citing  Palmer  (z)  3  Atk.  603. 


396 


Of  TJmitcd  A(huiimtr<itions.     [Pt.  i.  Bk.  v. 


to  a  subse- 
quent ad- 
ministrator ; 


to  the  infant 
when  of  age. 


Liability  of 
administrator 
to  account 
to  infant, 
although  his 


His  Lordship  proceeded  to  observe,  that  after  such  an  admi- 
nistrator lias  possessed  himself  of  effects,  if  he  is  brought  before 
the  Court,  without  the  executor,  he  may  demur  for  that  cause : 
but  as  the  Court  would  allow  a  party  to  follow  assets  into  any 
hands,  if  it  were  shown  by  proper  charges  that  he  had  not 
accounted  to  the  infant,  but  fraudulently  and  by  collusion 
detained  any  part,  there  was  no  doubt  but  that  such  a  bill 
might  be  maiutained  against  an  administrator  dunoite  ininore 
(date  {((). 

It  seems  clear  that  an  administrator  (/luroife  mhiore  wtaie,  who 
has  wasted  the  goods  of  the  deceased,  cannot  be  charged  by  a 
creditor  as  executor  de  Hon  tort,  after  the  infant  has  attained  his 
majority ;  because  the  administrator  at  the  time  had  lawful 
power  to  administer  {b). 

In  Taj/lor  v.  Ncivto)i  [c),  an  administration  had  been  granted 
to  a  gnsixciidi-n.  pendente  minoritate  of  a  widow,  and  on  her  coming 
of  age  she  renounced  for  herself  and  her  only  child,  an  infant, 
and  administration  was  granted  to  a  creditor,  to  whom  the 
guardian  refused  to  account :  whereupon  he  was  called  on  by 
the  creditor  to  give  in  an  inventory  and  account :  The  guardian 
appeared  under  a  protestation,  because  his  administration  was 
expired,  and  his  counsel  insisted  that  he  was  not  liable  to 
account,  now  his  administration  was  expired :  But  Sir  George 
Lee  decreed  him  to  give  in  an  inventory  and  account  by  a  day 
specified,  and  condemned  him  in  costs. 

With  respect  to  the  liability  of  such  an  administrator  to  the 
infant,  after  he  has  come  of  age,  it  was  laid  down  that  if  the 
administrator  wasted  the  assets,  the  proper  way  for  the  infant 
to  charge  him  was  by  action  on  the  case  {d).  Also  by  some 
opinions  the  infant  might  bring  detinue  against  him  for  those 
goods  which  he  still  continued  in  his  possession,  or  he  might 
oblige  him  to  account  in  the  Spiritual  Court  {(),  but  could  not 
bring  a  writ  of  account  against  him  at  law  (./'). 

It  has  been  said  that  if  an  administration  durante  minore 
cetate  be  repealed,  and  another  made  administrator  durante  minore 
(Btatc,  and  the  second  administrator  brings  the  first  administra- 


(a)  3  Atk.  605. 

(6)  Palmer  v.  Litherland,  Latch. 
160,  by  Doddridge  and  Jones,  JJ. ; 
Lawson  v.  Crofts,  1  Sid.  57. 

(c)  1  Cas.  temp.  Lee,  15. 

(rf)  Bac.  Abr.  Executors  (B.  1), 


2 ;  Laioson  v.  Crofts,  1  Sid.  57. 

(e)  1  Anders.  34  ;  Com.  Dig. 
Administration  (F.)  ;  Bac.  Abr. 
Exors.  (B.  1),  2. 

(/)  1  Anders.  34;  Bac.  Abr. 
Exors.  (B.  1),  2. 
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tor  to  account,  aud  after  releases  to  him,  yet  the  infant  at  full 
age  may  compel  tlie  first  administrator  to  account  again  to  him, 
and  tlie  first  account  to  the  second  administrator,  and  his  release 
shall  not  be  any  bar  to  it  ij). 

It  Avas  held  that  if  a  man  obtained  judgment  against  an 
administrator  durante  niiiiorc  letdte,  and  afterwards  the  executor 
or  administrator  came  of  age,  a  scire  facias  {It)  lay  against  him, 
upon  the  judgment  (/). 

Although  an  administrator  of  an  executor  is  not  administrator 
to  the  first  testator,  yet  the  administrator  (hira)ife  ininore  wfate  of 
the  executor  of  an  executor  is  in  loco  executor  is,  and  the  repre- 
sentative of  the  first  testator  (/«•).  Therefore,  in  an  action  by  a 
creditor  of  the  original  testator,  such  an  administrator  is  properly 
charged  as  the  administrator  durante  niinore  estate  of  the  second 
executor,  and  not  as  the  administrator  de  bonis  non  of  the 
original  deceased  (^).  And  he  might  formerly  be  sued  in  the 
Spiritual  Court  for  a  legacy  bequeathed  by  the  latter  {m) . 


administra- 
tion repealed, 
and  a  .second 
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(<7)  EoU.  Abr.  Exors.  (M.),  pi.  3. 
Cf.  Hill  V.  Curtis,  L.  E.  1  Eq.  90, 
wliere  it  was  held  that  if  an  exe- 
cutor de  son  tort  can  prove  a  settled 
account  with  the  rightful  represen- 
tative before  suit,  it  is  a  sufficient 
answer  to  a  bill  in  equity  against 
him  for  an  account ;  but  Sir  William 
Page  Wood,  V.-C,  at  p.  98,  says  : 
"It  is  plain  that  an  executor  can- 
not discharge  himself  by  accoimt- 
ing  to  his  co-executor,  because  he 
is  himself  authorized,  and  it  is  his 
duty  to  see  how  the  assets  are 
applied.  When  he  has  paid  over 
the  assets  he  is  not  discharged  :  he 
must  see  to  theii*  application.  If 
he  is  so  foolish  as  to  part  with  pos- 
session of  the  assets  to  his  co-exe- 
cutor, though  he  is  not  answerable 
for  his  co-executor's  receipts,  he  is 
responsible  for  what   he  so  pays 


over."  The  same  view  was  taken 
by  Sir  Barnes  Peacock  in  De  Cordova 
V.  De  Cordova,  4  App.  Gas.  692, 
703.  However,  in  Be  Hougliton, 
[1904]  1  Ch.  622,  it  was  held  by 
Kekewich,  J.,  that  it  is  competent 
for  an  executor  in  a  proper  case 
to  compromise  a  claim  by  his  co- 
executor  against  the  estate  ;  but 
Hill  V.  Curtis  is  not  referred  to  in 
the  report.  See,  further,  Trustee 
Act,  1893,  s.  21,  post,  p.  1437. 

(A)  As  to  the  proceedings  now 
substituted  in  lieu  of  scire  facias 
by  the  Judicature  Act,  1875,  see 
post,  p.  1309  and  p.  1598  et  seq. 

(?)  Sparkes  v.  Crofts,  1  Ld.  Kaym. 
265. 

[h)  Anon.,  1  Freem.  288. 

(?)  Norton  v.  Molyneux,  Hob. 
246. 

(?/i)  Anon.,  1  Freem.  288. 


20  &  21  Vict 
c.  77,  s.  70. 
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SECTION  IV. 

Of  Administration  pemtentc  tite. 

In  case  of  a  controversy  in  the  Spiritual  Court  concerning  tlio 
right  of  administration  to  an  intestate,  it  seems  to  have  been 
always  admitted,  tliat  it  was  competent  to  the  Ordinary  to 
appoint  an  administrator  ^jewr/^wj'e  lite  :  Yet  where  the  controversy 
before  the  Ordinary  respected  a  "Will,  it  was  once  considered 
that  a  grant  of  this  species  of  administration  was  utterly  void  [n). 
But  since  the  case  of  Walher  v.  Woolhidon,  decided  in  K.  B.,  on 
error  from  C.  P.,  Trin.  T.  1731  (o),  it  has  been  settled,  that  the 
Court  has  the  power  to  grant  administration  pendente  lite  as  well 
touching  an  executorship  as  the  right  to  administration  {})). 
And  now  by  the  70th  section  of  the  Court  of  Probate  Act, 
Court  may  1857  (20  &  21  Yict.  c.  77),  it  is  enacted,  that  "pending  any 
i;tratio'^™'°"  ®^^^^  touchiug  the  Validity  of  the  Will  of  any  deceased  person,  or 
(kute  lite.  for  obtaining,  recalling  or  revoking  any  probate  or  any  grant  of 
administration,  the  Court  of  Probate  may  appoint  an  adminis- 
trator of  the  personal  estate  of  such  deceased  person ;  and  the 
administrator  so  appointed  shall  have  all  the  rights  and  powers 
of  a  general  administrator,  other  than  the  right  of  distributing 
the  residue  of  such  personal  estate,  and  every  such  administrator 
shall  be  subject  to  the  immediate  control  of  the  Court  and  act 
under  its  direction  "(»?). 

{n)    Bolin's    Case,    Moore,    636;  In   an   administration    suit  wliich 

Smyth    V.    Smyth,     3     Keb.     54 ;  was  likely  to   be    protracted,   the 

Frederick  v.  Hook,  Carth.  153.  Court  appointed  an  administrator 

(o)  2  P.  Wms.  589.  pendente  lite,  at  tbe  instance  of  a 

{p)  S.  P.,  Wills  T.  Rich,  2  Atk.  creditor  who  was  not  a  party  to 

286 ;  Maskeline  v.  Harrison,  2  Cas.  the  suit  :    Tichlorne  v.   Tichborne, 

temp.  Lee,  258.  L.  R.  1  P.  &  D.  730 ;  la  the  goods 

(q)  See  Charlton  v.  Hindmarsh,  of  Evans,  15  P.  D.  215.  A  suit 
1  Sw.  &  Tr.  519,  wbere  tbe  Court  having  been  instituted  to  try  the 
directed  that  the  administrator  validity  of  the  WiU  of  the  de- 
should  not  discharge  claims  on  the  ceased,  and  judgment  having  been 
deceased's  estate  until  they  had  given  to  establish  it,  one  of  the 
passed  before  the  Eegistrar.  The  parties  ajDpealed  fi'om  such  judg- 
Conrt  has  power,  under  this  sec-  ment  to  the  House  of  Lords.  A 
tion,  to  appoint  an  administrator  difficulty  having  arisen  in  the 
pendente  lite  in  contested  testa-  Court  of  Chancery  as  to  the  powers 
mentary  and  administration  suits,  of  the  executors  to  give  a  good 
on  the  application  of  a  person  title  to  certain  leasehold  property 
who   is  not  a  party  to  the  suit,  belonging  to  the  deceased's  estate, 
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399 


And  by  stat.  21  &  22  Vict.  c.  95,  s.  22,  "  all  the  provisions 
contained  in  the  Court  of  Pz'obate  Act,  respecting  grants  of 
administration  pending  suit,  shall  be  deemed  to  apply  to  the 
case  of  appeals  to  the  House  of  Lords  under  the  said  Act." 

Further,  by  the  Court  of  Probate  Act,  1857,  s.  71,  it  is 
enacted,  that  "  it  shall  be  lawful  for  the  Court  of  Probate  to 
appoint  any  administrator  appointed  as  aforesaid,  or  any 
other  person,  to  be  receiver  of  the  real  estate  of  any  deceased 
person  pending  any  suit  in  the  Court  touching  the  validity  of 
any  Will  of  such  deceased  person,  by  which  his  real  estate  may 
be  affected ;  and  such  receiver  shall  have  such  power  to 
receive  all  rents  and  profits  of  such  real  estate,  and  such  powers 
of  letting  and  managing  such  real  estate,  as  the  Com-t  may 

dii-ect  "(/•). 

By  stat.  21  &  22  Vict.  c.  95,  s.  21,  "It  shall  be  lawful  for 
the  Court  of  Probate  to  require  security  by  bond  in  such  form 
as  by  any  rules  and  orders  shall  from  time  to  time  be  directed, 
with  or  without  sureties,  from  any  receiver  of  the  real  estate 
of  any  deceased  person  appointed  by  the  said  Court,  under 
section  seventy-one  of  "  The  Court  of  Probate  Act,"  and  the 


21  &  22  Vict, 
c.  95,  8.  22, 
to  fipply  to 
apijoal.-'. 


20  &  21  Vict. 
c.  77,  8.  71. 
Receiver  of 
real  estate 
pendente  lite. 


21  &  22  Vict. 
c.  95,  s.  21. 
The  Court  of 
Probate  may 
require  secu- 
rity from  the 
receiver  of 
real  estate. 


under  tlie  probate  and  pending 
the  appeal,  tlie  Court  ordered  the 
probate  to  be  brought  into  the 
Eegistry,  and  thereupon  that 
letters  of  administration  pendente 
lite  should  be  granted  to  the  exe- 
cutors :  Wright  v.  Rogers,  L.  E. 
2  P.  &  D.  179.  A  married  woman 
under  a  power  executed  a  Will, 
and  her  husband  by  his  "Will 
made  her  universal  legatee  and 
sole  executrix.  She  survived  him 
but  did  not  take  probate  of  his 
Will  nor  re-execute  her  own. 
Litigation  having  arisen  on  the 
question  whether  the  wife's  exe- 
cutors were  entitled  to  a  limited 
or  general  grant  of  probate,  the 
Court  appointed  an  administrator 
pendente  lite  to  the  estate  of  the 
husband,  as  well  as  one  to  the 
estate  of  the  deceased  :  In  the 
goods  of  Dawes,  L.  E.  2  P.  &  D. 
147.  This  case  has  been  followed 
by  Butt,  J.,  in  the  case  of  In  the 


goods  of  Fawcetf,  1-i  P.  D.  152, 
where  that  learned  judge  is  re- 
j)orted  to  have  said  that  he  was 
"  not  altogether  satisfied  that  in 
that  case  the  attention  of  the 
Court  had  been  sufficiently  called 
to  the  words  of  the  70th  section." 
The  Will  in  dispute  was  the  Will 
of  the  Widow,  and  there  was  no 
lis  j^endens  touching  the  husband's 
Will,  and  the  words  of  the  70th  sec- 
tion are,  "  pending  any  suit  touch- 
ing the  validity  of  the  Will  of  any 
deceased  person." 

(r)  See  Grant  v.  Grant,  L.  E. 
1  P.  &  D,  654,  where  it  was  held 
that  the  Coui-t  has  no  jurisdiction 
to  appoint  a  receiver  of  the  real 
estate  of  the  deceased  when  there 
is  no  suit  pending  touching  the 
validity  of  the  Will,  e.g.,  when  the 
only  litigation  is  by  petition  in 
reference  to  the  individual  ap- 
pointed executor. 
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Of  what  the 
Court  must 
be  satisfied 
before  grant- 
ing adminis- 
tration poi- 
(hnte  lite. 

Administra- 
tion pendente 
lite  granted 
though  re- 
ceiver ap- 
pointed by- 
Court  of 
Chancery. 


The  adminis- 
trator must  be 
an  indifferent 
person : 


Court  ma}^,  on  application  made  on  motion  or  in  a  summary 
way,  order  one  of  tlie  registrars  of  the  Court  to  assign  the 
same  to  some  person  to  bo  named  by  such  order;  and  such 
person,  his  executors  or  tidministrators,  shall  thereupon  be 
entitled  to  sue  on  the  said  security,  or  put  the  same  in  force 
in  his  or  their  own  name  or  names,  both  at  law  and  in  equity, 
as  if  the  same  had  been  originally  given  to  him  instead  of 
to  the  judge  of  the  said  Court,  and  shall  bo  entitled  to  recover 
thereon,  as  trustee  for  all  persons  interested,  the  full  amount  due 
in  virtue  thereof.'-' 

Before  granting  administration  pendente  lite  the  Court  must 
be  satisfied  as  to  the  necessity  of  such  an  administrator  (.s),  and 
also  as  to  the  fitness  of  the  proposed  administrator ;  or  must  be 
placed  in  a  condition  to  determine  between  the  two  (its  most 
usual  office  upon  such  occasions),  an  administrator,  that  is,  being 
proposed  by  either  party  {t) .  The  Court  will  appoint  an  adminis- 
trator ^^f^^f/^'^^^'e  lite  if  it  is  just  and  proper  to  do  so,  although  a 
receiver  may  have  been  appointed  by  the  Court  of  Chancery  in 
a  suit  pending  between  the  same  parties  and  affecting  the  same 
property  as  the  testamentary  or  administration  suit  {u). 

The  later  practice  of  the  Prerogative  Court  was  to  appoint  an 
administrator  pendente  lite  in  all  cases  where  the  Com-t  of 
Chancery  would  appoint  a  receiver  (x) . 

On  the  other  hand,  it  is  the  practice  of  the  Court  to  decline 
putting  a  litigant  party  in  possession  of  the  property,  by  granting 
administration  pending  suit  to  him ;  always  granting  it,  where 
requisite,  to  a  nominee  presumed  to  be  indifferent  between  the 
contending  parties  (y) . 


(s)  Young  v.  Broion,  1  Hagg.  54 ; 
Bellew  v.  BeUew,  34  L.  J.  P.  M.  & 
A.  125.  But  where  the  estate  of 
the  deceased  consists  of  his  share 
of  a  business  which  he  was  carry- 
ing on  in  partnership  at  the  time  of 
his  death,  and  which  is  continued 
to  be  carried  on  by  the  surviving 
partner,  the  Court  will  not  appoint 
an  administrator  j:)e?i(7f'?ife //if  against 
the  wish  of  the  surviving  partner, 
unless  a  strong  case  is  made  that 
he  dealt  improperly  with  the  busi- 
ness :  Horrell  v.  Witts,  L.  R.  IP. 
&  D.  103.  Neither  will  the  Court 
appoint  an  administrator  pendente 


lite  where  there  is  a  person  named 
in  the  "Will  as  executor,  whose 
appointment  is  not  questioned,  and 
who  can  discharge  the  duties  of 
such  an  administrator :  Mortimer 
V.  Paull,  L.  E.  2  P.  &  D.  85. 

{t)  Northey  v.  Cock,  1  Add.  329. 

[u)  Tichhorne  v.  TicJihorne,  L.  E. 
1  P.  &  D.  730. 

{x)  BeUeiu  v.  Belleiv,  34  L.  J. 
P.  &  M.  125. 

{y)  Northey  v.  Cock,  1  Add.  330 ; 
Young  v.  Brown ,  1  Hagg.  54 ; 
Stratton  v.  Siratton,  2  Cas.  temp. 
Lee,  49.  However,  in  CoJvin  v. 
Fraser,  2  Hagg.  613,  administra- 
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Administrators  pendente  lite  are  tlie  appointees  of  the  Court,  is  not  to  be 
and  are  not  to  Le  merely  considered  as  the  nominees  or  agents  as^^mere 
of    the   several    parties   on   whose   recommendation    they   are  nomiueeof 
selected  (~).       Therefore,    in    an    administration    pendente    lite, 
limited   to   recover  certain  sums,  and  granted  jointly  to   the 
nominees  of  the  two  parties  in  the  suit,  the  Court  refused  to 
dispense  with  such  administrators  entering  into  a  joint  bond  {a). 

Ey  stat.  20  &  21  Vict.  c.  77,  s.  72,  "the  Court  of  Probate  20  &  21  Vict, 
may  direct  that  administrators  and  receivers  appointed  pending:  r>"     '   "  '  ' 

,       ,  ,  '■  ^  .  Kemunera- 

suits  involving  matters  and  causes  testamentary  shall  receive  out  tion  to  ad- 
of  tlie  personal  and  real  estate  of  the  deceased  such  reasonable  pendente  mg 
remuneration  as  the  Court  think  fit."  and  receivers. 

Although  doubts  were  entertained  on  the  subject  before  the  Power  of  ad- 
case  of  Walker  v.  Wooltaston  (h),  it  was  settled  that  the  adminis-  pe,uiei,tr  ute  : 
tTSiiov  pendente  lite  might  maintain  actions  for  recovering  debts 
due  to  the  deceased  {e).  So  where  a  person,  whether  he  is  heir- 
at-law  or  next  of  kin,  or  any  other  man  whatsoever,  kept  posses- 
sion of  the  testator's  leasehold  estate,  such  an  administrator  was 
held  entitled  to  bring  ejectments  for  the  recovery  of  the  posses- 
sion (d).  But  the  nature  of  the  authority  conferred  by  such 
letters  of  administration  was,  before  the  passing  of  the  Coui-t  of 
Probate  Act,  merely  to  collect  effects  (e)  ;  and  his  power  did 
not  extend  either  to  vest  or  distribute  them  (_/').  Therefore, 
even  to  enable  him  to  lodge  money  in  Court,  which  he  was  not 
called  upon  to  do,  it  was  necessary  for  him  to  file  a  bill  (g) .  And 
he  had  no  authority  to  pay  legacies ;  though  if  paid  bond  fide  he 
would  be  allowed  for  them  {//).     But  now,  as  has  been  already 

tion  pendente    lite   and    limited   to  (o)  Ibid. 

certain  proi)erty,  was  granted,  by  (b)  2  P.  Wms.  576. 

(•o»se?^?,  to  one  of  tlie  litigant  parties:  (c)  Ibid. 

De  Clmtelain  v.  Pontiejny,  1  Sw.  &  [d)   Wills   v.   Eich,   2  Atk.   286  ; 

Tr.  34.     See  further,  as  to  the  prac-  Jones  v.  Goodridt,  10  Sim.  328. 

tice  relating  to  the  preference   or  (e)  1  Scho.  &  Lefr.  254.     See  also 

rejection  of    nominees,   Ilellier  v.  the  observations  of  Sir  H.  Jenner 

HeUier,    1    Cas.    temp.   Lee,    381  ;  Fust  in  Goodrich  v.  Jones,  2  Curt. 

Bond  V.  Bond,  ibid.  333,  354.     In  457. 

Tlie  Queen's  Proctor  v.  WiUiains,  2  (/)  Galliran  \.  Evans,  1  Ball  & 

Sw.  &  Tr.  353,  a  person  who  had  Beatt.  192. 

been  receiver  in   Chancery  of  the  ((/)  Ibid. 

same  estates  was,  by  consent,  ap-  [li)  Adair  v.   SJiaiv,    1    Scho.    & 

pointed  administi'ator^eHcZcH^e  lite.  Lefr.  254.     He  has  no  business  to 

(z)  Stanley    v.    Hemes,   1    Hagg.  construe   the  Will;  he  is   only  to 

221.  hand  over  the  assets  to  the  person 

VV.E. VOL.  I.  D  1) 
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Commence- 
ment and 
termination 
of  duties  of 
aduiiuistrator 
pendente  lite. 


A  receiver 
would 
formerly 
have  been 
appointed  by 
the  Court  of 
Chancery, 
notwithstand- 
ing- an  ad- 
ministration 
pi'iidnitc  life 
might  be  also 
obtained : 
but  Chancery 
Division 
would  not 
now  aj^point 
receiver. 


montioned,  the  Court  of  ProLate  Act  (s.  70)  expressly  enacts 
that  lie  shall  have  all  the  rights  and  powers  of  a  general  ad- 
ministrator, otlier  than  the  right  of  distributing  the  residue  (/). 

Tlie  duties  of  an  administrator  and  receiver  pondode  lite  com- 
mence from  the  order  of  appointment,  and,  if  the  decree  in  the 
action  is  appealed  from,  do  not  cease  until  the  appeal  has  been 
disposed  of  {k) .  In  the  absence  of  any  appeal  the  functions  of 
an  administrator  pendente  lite  terminate  with  a  decree  pronounced 
in  favour  of  a  AVill  and  do  not  continue  nntil  the  executors 
obtain  probate,  and  the  case  is  not  altered  if  there  are  no 
executors  (/). 

Such  an  administrator  is  not  liable  to  interest  upon  a  balance 
in  his  hands,  during  the  pendency  of  the  action  (;>?). 

During  a  litigation  in  the  Ecclesiastical  Court  for  probate  or 
administration,  the  Court  of  Chancery  used  to  entertain  a  bill 
for  the  mere  preservation  of  the  property  of  the  deceased,  till  the 
litigation  was  determined,  and  appoint  a  receiver,  although  the 
Ecclesiastical  Court,  by  granting  an  administration  7;(^';«/r';('/e  lite, 
might  have  provided  for  the  collection  of  the  effects  (»). 

But  although  the  Chancery  Division  of  the  High  Court  of 
Justice  has  jurisdiction  so  to  do,  it  would  not  now  entertain  an 
api^lieation  for  the  appointment  of  a  receiver,  but  would  leave 
the  matter  to  be  dealt  with  by  the  Probate  Division.  Thus  in 
Brirr  v.  Barr  (o),  where  there  was  a  motion  for  the  transfer  to 
the  Probate  Division  of  an  action,  which  had  been  commenced 
in  the  Chancery  Division  for  the  appointment  of  a  receiver  of 
the  rents  and  profits  of  a  testator's  real  estate  pending  proceed- 


entitled,  or  to  dispose  of  tlieni  pur- 
suant to  the  directions  of  a  Court 
of  Equity  :  Ibid.  255,  256. 

(t)  See  ante,  p.  398. 

(;;;)   Taylor  y.  Taylor,  6  P.  D.  29. 

(0  wielnnd  v.  Bird,  [1894]  P. 
262. 

(m)  Gallivan  v.  Evans,  1  Ball  & 
Beatt.  191. 

{n)  Mitf.  PL  145,  136,  4tli  edit.  ; 
King  v.  King,  Q  Ves.  172  ;  Edmunds 
V.  Bird,  1  Ves.  &  Beam.  542 ;  At- 
kinson v.  Henshaiv,  2  Ves.  &  Beam. 
85  ;  Ball  v.  Oliver,  ibid.  96  ;  Wat- 
kins  V.  Brent,  1  Mylne  &  Cr.  102 
(overruling  the  distinction  taken  by 
Lord  Erskine  in  Bichards  v.  Oh((re, 


12  Ves.  462);  Wood  v.  Ilitcliings,  2 
Bcav.  289.  Such  a  suit  need  not  be 
brought  to  a  hearing :  Anderson  v. 
Ouichard,  9  Hare,  275.  In  fact  it 
never  is  brought  to  a  hearing.  But 
after  the  litigation  is  over  in  the 
Probate  Court,  the  practice  is  to  dis- 
charge the  receiver  and  dispose  of 
the  costs.  And  if  it  appears  that 
there  was  no  reasonable  ground  for 
instituting  the  suit  at  all,  the  Court 
■will  order  the  plaintiff  to  jjay  all 
the  costs,  though  a  receiver  has 
been  appointed :  Barton  v.  Bock,  22 
Beav.  SI;  S.C,  ibid.  376.  See  also 
Grimston.  v.  Timms,  18  W.  E.  781. 
(o)  W.  N.  1876,  p.  44. 
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ings  in  the  Probate  Division  to  determine  the  validity  of  the 
Will,  Sir  George  Jessel,  M.  R.,  made  the  order  for  transfer,  and 
pointed  ont  that  multiplicity  of  proceedings  Avas  one  of  the  evils 
which  the  Judicature  Act  was  intended  to  meet,  especially  as 
shown  in  sect.  21,  sub-s.  7  of  the  Act  of  1873.  And  in  ii^ 
Ivory  {p),  a  motion  for  the  appointment  of  a  receiver  and  an 
injunction  was  refused  in  an  action  in  the  Chancery  Division 
for  the  administration  of  the  personal  estate  of  an  intestate, 
against  the  defendant  to  whom  letters  of  administration  had 
been  granted,  the  plaintiff  alleging  that  the  defendant  was 
illegitimate,  and  that  he  himself  was  next  of  kin,  and  that  the 
letters  of  administration  had  been  wrongly  granted  to  the 
defendant.  The  Court  held  that  the  proper  course  of  procedure 
was  to  apply  in  the  Probate  Division  to  have  the  grant  recalled. 
Indeed,  even  before  the  Judicature  Act,  it  was  decided  that 
having  regard  to  the  extended  powers  of  the  Court  of  Probate 
under  sects.  70  and  71  of  the  Act  of  1857,  the  Court  of  Chancery 
ought  not,  in  cases  where  an  administTaioT  pendente  life  had  been 
appointed  by  the  Court  of  Probate,  to  continue  its  former 
practice  as  to  the  appointment  of  receivers  pending  litigation  in 
the  Court  of  Probate  {q) . 


SECTION  V. 

Of  Administration  durante  absentia. 

If  the  executor  named  in  the  Will,  or  the  next  of  kin,  be  out  At  common 
of  the  kingdom,  the  Ecclesiastical  Courts  always  had  the  power,  probate : 
before  probate  ohtai)ied,  or  letters  of  administration  issued,  of 
granting  to  another  a  limited  administration  durante  absentia  (r). 
In  the  case  of  Clare  v.  Hedges,  3  Wm.  &  My.  («),  the  Court  held 
clearly  that  such  administration  was  grantable  by  law,  and  that 
it  might  be  a  great  convenience  to  do  so ;  for  if  the  next  of  kin 
be  beyond  sea,  and  such  administration  coidd  not  be  granted, 
the  debts  due  to  the  intestate  might  be  lost.  So  in  Slater  v. 
Ma>/,  3  Ann.  (t),  where  an  action  was  brought  by  an  adminis- 

{p)  10  Ch.  Div.  372.  (G.);  In  the  goods  of  Svarez,  [1897] 

Iq)  Vtret  V.  Duprez,  L.  E.  6  Eq.  P.  82. 

329 ;  Hitchen  v.  Birl^s,  L.  E.  10  Eq.  (s)  1  Lutw.  342. 

471.     Andseeff?;^?,  p.  402,  note  («)•  (^)  2LordEaym.  1071.     ^Qeante, 

(r)  See  3  Bac.  Abr.  56,  tit.  Exors.  p.  348,  as  to  administration  to  the 

r)r>2 


404  Of  Tcmporarii  Adminhtratlom .     [Pt.  i.  Bk.  v. 

trator  cum  tcntamcnto  ainicxo,  durante  absentia  of  the  executor, 
Lord  Holt  said  tliat  it  was  reasonable  there  should  be  such  an 
administrator,  and  that  this  administration  stood  upon  the  same 
reason  as  an  administration  durante  ininorc  (date  of  an  executor, 
rh.,  that  there  should  bo  a  person  to  manage  the  estate  of  the 
testator  till  the  person  appointed  by  him  is  able.  The  absence 
of  the  executor,  or  next  of  kin,  to  justify  such  an  administration 
must,  it  seems,  bo  an  absence  out  of  the  realm  (»). 
power  of  Such  an  administrator  is  such  a  legal  representative  as  to 

istrator:  entitle  him  to  assign  the  leaseholds  or  other  property  of  the 

deceased  (.r). 
.after  probate        But  u'licn  probatc  Hr(s  once  (jranted,   and   the    executor   had 
G^o.  III.         gone  abroad,  the  Ecclesiastical  Courts  did  not  feel  themselves 
c-  87.  authorized  to  grant  new  administration  on  the  ground  that  tlie 

executor  had  left  the  kingdom.     Nor  could  a  Court  of  Equity 
interfere   by  apjoointing   a  receiver :    because,    although  when 
once  a  person  capable  of  sustaining  the  character  of  legal  repre- 
sentative had  been  brought  into  Court,  Equity  could,  in  the  case 
of  his   insolvency  or   misconduct,  appoint   another   person   to 
manage  the  affairs  of  the  testator,  and  compel  his  legal  repre- 
sentative to  permit  such  person  to  sue  in  his  name ;  yet,  if  the 
executor  went  abroad,  a  Court  of  Equity  could  entertain  no  suit, 
there  being  no  person  to  stand  in  the  situation  of  the  testator  (//). 
The  consequence  of  this  defect  of  the  authority  of  the  Spiritual 
Court  was  that  there  was  no  person  existing  within  the  jurisdic- 
tion of  the  Courts  of  Law  or  Equity  duly  authorized  to  appear 
Stat.  38  Geo.    and  collect  the  debts.    To  remedy  this  inconvenience,  the  statute 
8.  i'/"     '        38  Geo.   III.  c.  87    (usually  called   Mr.    Simeon's   Act),  was 
If,  at  the         passed,  whereby,  after  reciting  that  the  laws  now  existing  are 
twelvemonths  ^^t  sufficient  to  cuforce  a  speedy  distribution  of  the  assets  of 
from  a  testa-    deceased  persons,  where  the  executor  to  whom  probate  of  the 
theexecutorto  Will   hath   been   granted   is   out   of    the   jurisdiction   of   His 
S^-r^ntef '''*''  Majesty's  Courts  of  Law  and  Equity,  it  is  enacted,  "  that  at 
shall  not  the  expiration  of  twelve  calendar  months  (s)   from  the  death 

reside  within 

attorney  of  the  next  of  kin ;   and  of  a  deceased   person   who  at  the 

ante,  p.  377,  as  to  administration  to  time  of  his   death    was    domiciled 

the  attorney  of  the  executor.  within  the  jurisdiction,  a  writ  of 

(h)  2  Lord  Eaym.  1071.  summons  can  now  by  the  order  of 

[x)  Webh  V.  Eirhy,  3  Sm.  &  G-.  a  judge  be  served  on  an  executor 

333  ;  7  De  G.  M.  &  G.  376.     And  out  of  the  jurisdiction.    See  E.  S.  C. 

see  aide,  p.  393.  Ord.  XI.  r.  1. 

[ij]  Taynton  v.  Hannay,  3  Bos.  &  {z)  The  words  "at  the  expiration 

Pull.  30    In  the  case  of  the  estate  of  twelve  months  "  have  been  held 


CIi.  III.  §  v.]     Of  Administration  durante  alsentid.  405 

of  any  testator,  if  tlie  executors  or  executor  to  wliom  probate  of  the  jurisdic- 
tlie  Will  shall  have  been  granted  are,  or  is,  then  residing  out  Majesty's 
of  the  jurisdiction  of  His  Majesty's  Courts  of  Law  and  Equity,  ^."HV|**'  ''^. 
it   shall  be   lawful   for   the   Ecclesiastical    Coiu't,  which   hath  may  obtain 
granted   probate  of   such  "Will,  upon   the  application  of  any  ^^"jitration 
creditor  (c/),  next  of  kin  or  legatee  (/>),  grounded  on  affidavit  on  a  5*. 
hereinafter  mentioned,  to  grant  such  special  administration  as 
hereinafter  is  also  mentioned ;  which  administration   shall  be 
written  or  printed  upon  paper  or  parchment,  stamped  only  with 
one  five  shilling  stamp,  and  shall  pay  no  further  or  other  duty 
to  His  Majesty,  his  heirs,  or  successors  "(e). 

Section  2  provided  a  form  of  affidavit  to  be  made  by  the  Sect.  2. 
applicant,  which  contained  an  averment  that  the  deponent  was  ^^'^  ^\ 
desirous  of  exhibiting  a  bill  in  equity ;  and  section  3  contained  gg^t.  3. 
a  form   of   graat,  limited   for  the  purpose  of  proceedings  in  Form  of 
equity  ;    and  it  was  accordingly  held  that  the  statute  applied  S,  ,  |      , 
only  to  cases  where   there  were  proceedings  in  equity ;    but  applied  to 
stat.  21   &  22  Vict.  c.   95,  s.   18,  extended   the  operation  of  proceedings 
stat.   38  Greo.  III.  c.  87,  to  all  executors  and  administrators  in  equity, 
residing  out  of  the  jurisdiction  of  Her  Majesty's  Courts  of  Law  y^^^'  ^  gg 
and  Equity,  "  whether  it  be  or  be  not  intended  to  institute  s.  is. 
proceedings  in  the  Court  of  Chancery,"  and  authorized  an  altera- 
tion in  the  language  of  the  grant,  so  as  to  make  it  apply  to 
grants  under  the  last  mentioned  Act. 

The  common  administrator's  oath  is  now  used  in  place  of  the  Common  ad- 

.  ministrator's 

affidavit.  oath  substi- 

Section  4,  which  enabled  a  Court  of  Equity  to  appoint  persons  *^^^^-].^ 
to  collect  outstanding  debts,  has  been  repealed  by  stat.  42  &  43  Sect.  4. 
Vict.  c.  50,  s.  2. 

Section  5.     "  And  be  it  further  enacted.  That  it  shall  be  law-  Sect.  5. 
f ul  for  the  accountant  general  of  the  High  Court  of  Chancery,  ^J^^^j^^^t^tJ^"^" 

estate  of  the 
wlien    compared    with    the  words  ir Aiiou  de  honis  no n  oi  the  intestate  deceased  may- 
given  in  the  form  of  the  affidavit  limited  to  the  fund  to  which  the 
in  sect.  2,  and  the  grant  of  adminis-  assignee  is  entitled :  I)i  the  goods  of 
tration  in  the  3rd  section,  to  mean  Hammond,  6  P.  D.  104. 
at  or  after  the  expii-ation  of  that  {b)  As    to    the    construction    of 
period :  In  the  goods  of  Buddy,  L.  E.  these    words,     see    post,    p.    406, 
2  P.  &  D.  330.  note  (/). 

(a)  A  creditor  in  equity,  such  as  (c)  This  provision  as  to  the  stamp 

the  assignee  in  bankruptcy  of  an  was  repealed  by  44  Geo.  III.  c.  98. 

absent  administrator,  is  a  creditor  The   ordinary   estate   dutj%  if  not 

within  the  meaning  of  this  section,  already  paid,  would,  it  would  seem, 

and  as  such  may  obtain  adminis-  be  payable. 
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bo  transferred  or  for  tho  secretary  or  deputy  secretary  of  the  Governor  and 
(.ftlieaccouut-  Company  of  the  Bank  of  England,  to  transfer,  and  for  the 
ant  geueriii  111  Qoveruor  aud  Company  of  the  Bank  of  England  to  suffer  a 
trust  for  such  transfer  to  he  made  of,  any  stock  belonging  to  the  estate  of  such 
the^uiirt^''  deceased  person  into  the  name  of  tho  accountant  general,  in 
shall  direct  iu  trust  for  sucli  pm'poses  as  the  Court  shall  direct,  in  any  suit  in 
which  the  person,  to  whom  such  administration  hath  been 
Executor  granted,  shall  be,  or  may  have  been,  a  party :  Provided,  ncver- 
re.siJe  wftliiu  tliclcss,  that  if  the  exocutors  or  executor,  capable  of  acting  as 
junsdi.tiou      gm.b,  shall  return  to  aud  reside  within,  the  iurisdiction  of  any  of 

ot  the  Court  '    ,  ,  . 

to  be  made  a  the  Said  Courts,  pending  such  suit,  such  executors  or  executor 
Tvltl  ^^^  ^^"^  ^  shall  be  made  party  to  such  suit,  and  the  costs  incurred,  by 
granting  such  administration,  and  by  proceeding  in  such  suit 
against  such  administrator,  shall  be  paid  by  such  person  or 
persons  or  out  of  such  fund  as  the  Court  where  such  suit  is 
depending  shall  direct." 
Application  This  statute  applies  to  the  case  of  an  executor  resident  out  of 

the  jurisdiction,  and  out  of  the  reach  of  process  of  His  Majesty's 
Coiu'ts  of  Law  and  Equity,  as,  for  instance,  the  case  of  an 
executor  residing  in  Scotland  [d) . 

It  will  be  observed  tliat  this  statute  applies  to  executors  only, 
and  therefore  administration  could  not  be  granted  under  it 
during  the  absence  from  the  country  of  an  administrator  cum 
testamento  anncxo  [e).  But  by  the  Com-t  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77,  s.  74),  the  above  statute  is  to  apply  in  like 
manner  to  all  cases  where  Letters  of  Administration  shall  have 
been  granted  and  the  persons  to  whom  such  administration  shall 
have  been  granted  shall  be  out  of  the  jurisdiction  of  His 
Majesty's  Com'ts. 

The  provisions  of  the  above  Acts  apply  to  the  case  of  an  exe- 
cutor of  an  executor  (_/'). 

((/)  Hannuy  v.  Tanidvn,  2  Add.  A  similar  grant  was  made  to  tho 

505.  father    and    guardian     of    infant 

(f)  In   the  gvuils   of  Harrison,   2  legatees:  In  the  (jouds  of  Ilurnpsoii, 

Eobert.  184.  L.   E.   1  P.   &  D.   1 ;    and  to   tho 

(/)  In  the  goods  of  Grunt,  1  P.  D.  nominee  of  the  assignees  of  the  resi- 

435.     Under  these  Acts  a  limited  duarylegatee: /?i  ^/^e  (/oo(/i"  o/ t'«?n- 

grant  of  administration  with  tho  2iio/i,    [1900]   P.    13.      "Where    the 

Will    annexed    was    made  to    the  applicant  is  residuary  legatee,  wliose 

personal  representative  of  a  legatee  interest  is  undetermined,  tlio  grant 

as  being  within  the  sj'irit,  if  not  the  will  be  made  under  38   Geo.  III. 

letter,  of  the  statute  of  Geo.  III.  :  In.  c.  87;  but  where  a  particular  sum 

the  fjood^  of  Collier,  2  Sw.  &  Tr.  444.  is  sot  aside  for  and  actually  pay- 
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When   the  Probate  Court  iu   the   exercise  of   its   ordinary  Effect  of  the 

return  of 
executor. 


jurisdiction  grants   administration   during   the  absence  of   an  ^'^*^"™  "* "'° 


executor  or  next  of  kin,  before  probate,  or  administration  taken 
out  by  liim,  such  administration  is  at  an  end  the  moment  he 
returns  {g).  But  under  the  statute  of  38  Greo.  III.  it  was  held 
that  tlie  administrator  was  not  appointed  for  a  limited  jDcriod, 
but  for  a  limited  purpose,  viz.,  to  become  and  be  made  party  to 
a  bill  or  bills  in  equity,  and  to  carry  the  decree  or  decrees  into 
effect.  The  suit  so  instituted  was  not,  therefore,  to  fall  to  the 
ground,  and  be  at  an  end,  by  the  retm-n  of  the  executor,  but  to 
go  on,  he  being  made  a  party  in  the  usual  course  ;  and  then  the 
temporary  administrator  might  account,  have  his  costs,  and  be 
discharged  (//). 

It  was  held  iu  Clare  v.  Hedges  (/},  that  in  the  case  of  a 
common  law  administration  durante  absentia,  if  any  of  the  debtors 
of  the  deceased  paid  his  debts  to  the  administrator  durante 
absentia,  though  it  was  after  the  return  of  the  executor  or  next 
of  kin,  yet,  if  the  debtor  had  no  notice  of  such  return,  it  was  a 
good  payment. 

It  was  held  that  when  an  administrator  had  been  appointed  Effect  of  the 
under  the  statute  (38  Geo.  III.),  if  the  executor  died,  the  ad-  executor, 
ministration  did  not  thereby  come  to  an  end,  nor  the  authority 
of  the  administrator  determine  (k) .     There  is  no  provision  made 
in  the  statute  for  the  death  of  the  executor :  but  the  proper 
course  upon  such  an  event  seems  to  be,  that  in  case  of  his  dying 

able  to  tlie  api^licant,  the  grant  can  tuie    Acts   and  Eules   prevent  an 

be  made  under  tlie  IStli  section  of  action  in  any  case  falling  to  the 

21  &  22  Vict.  c.  95:  In  the  goods  of  ground.  See  E.  S.  C.  1883, 
Huddi/,  L.  E.  2  P.  &  D.  330.  Ord.    XVII.   r.    4.      The  Court  of 

((/)    As     to     an     administration  Probate  Act,  1857,  s.  75,  however, 

granted,   durante   absentia,    to    the  enacts   that    "  after  any   grant  of 

attorney  of  an  executor,  see  In  the  administration  no  person  shall  have 

goods   of    Cassidy,   4    Ilagg.    360  ;  power  to  sue  or  prosecute  any  suit 

ante,  p.   377.     The  power  of  such  or  otherwise  act  as  executor  of  the 

an  administrator  is  wholly  deter-  deceased  as  to  the  personal  estate 

mined  by   the   death  of  the  exe-  comprised  in  or  affected  by  such 

cutor  :    Webb   v.   Kirby,    7   De   G.  grant  of  administration  until  such 

M.  &  G-.  377;  ante,  p.  378;  Suiver-  administration  shall  have  been  re- 

krop  V.  Day,  8  A.  &  E.  624.  called  or  revoked." 

(A)  Bainsford  v.  Taynton,  7  Ves.  {i)    1    Lutw.    342  ;     8.   C,    cited 

466.     But  now,  by  reason  of  21  &  from  MS.  in  Walker  v.  WooUaston, 

22  Vict.  c.  95,  s.   18,  the  pm-jTOse  P.  Wms.  579. 

would  seem  no  longer  so  limited,  (A)  Taynton   v.   Hannay,  3  Bos. 

and  the  provisions  of  the  Judica-       &  Pull.  26. 
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What  ad- 
ininistrator 
durante 
absent  id  must 
allege  in  his 
etatement  of 
claim. 


Admissions  of 

executor  not 

evidence 

against  the 

administrator 

durante 

absentid. 


intestate,  some  person  should  take  out  general  administration  to 
the  original  testator,  or  if  the  former  executor  had  proved  and 
had  made  a  Will  appointing  an  executor  capable  of  acting,  such 
executor  should  obtain  probate,  so  as  to  represent  the  original 
testator;  and  then  such  administrator  or  executor,  being  con- 
sidered within  the  true  meaning,  though  not  the  strict  letter  of 
the  statute,  may  apply  to  be  made  a  party  to  any  pending  action, 
and  the  matter  can  be  dealt  with  in  the  same  way  as  if  the 
original  executor  had  returned  to  this  country  (/). 

In  the  case  of  an  action  brought  by  an  administrator  durante 
absentia,  appointed  independently  of  the  statute,  the  statement 
of  claim  must  aver  that  the  executor  at  the  time  of  the  grant  of 
administration  was  absent,  and  that  his  absence  continues.  If 
there  is  an  averment  of  his  absence,  without  saying  where,  the 
Court  will  intend  it  to  be  an  absence  beyond  the  jurisdiction  (m). 

In  an  action  on  a  policy  of  insurance,  brought  by  an  adminis- 
trator appointed  under  the  statute,  evidence  was  tendered  by  the 
defendants  of  declarations  made  by  the  executor,  whilst  he  was 
executor  and  before  the  proceedings  had  taken  place  for  having 
the  j)resent  plaintiff  appointed  special  administrator  :  But  Lord 
Denman  refused  to  receive  the  evidence,  saying  that  the  acts  of 
the  original  executor,  done  by  him  in  that  capacity,  might  be 
admissible  in  evidence  against  the  plaintiff,  who  had  succeeded 
durante  absentia  to  the  office  of  executor;  but  that,  in  his  opinion, 
the  mere  declarations  of  the  executor  did  not  stand  on  the  same 
footing  («). 


SECTION  VI. 


Temporary 
administra- 
tions : 


cum  tcstamento 
anne.ro  : 


Of  other  Temporary  and  Limited  Administrations. 

There  are  several  other  instances  of  temporary  administra- 
tions granted  as  well  cum  tcstamento  annexe  as  in  cases  of 
complete  intestacy. 

It  has  already  appeared  that  an  executor  may  be  appointed 
with  limitations  as  to  the  time  when  he  shall  begin  his  office,  as 
where  a  man  is  appointed  to  be  executor  at  the  expiration  of 
five  years  from  the  death  of  the  testator  (o) . 


{I)  Rainsford  v.  Tayntvn,  7  Ves. 
460 ;  and  see  the  judgment  of 
Chambre,  J.,  in  3  Bos.  &  Pull.  34. 

(to)  Slater  v.  May,  Lord  Eaym. 


1071. 

(»)  Rush  V.  Peacock,  2  Moo.  & 
Eob.  162. 

(o)  Ante,  p.  175. 
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So  the  testator  may  appoint  tlie  executor  of  A.  to  be  his  in  case  of  an 

G  X  GO  u  tor 

executor :  and  then  if  he  die  beforo  A.  lie  lias  no  executor  till  Umited  as  to 

A.  die(io).  time: 

In  these  cases,  if  the  testator  does  not  appoint  a  person  to  act 
before  the  period  limited  for  the  commencement  of  the  office, 
the  Court  must  commit  administration  limited  until  there  be 
an  executor  (y).  It  is  plain,  that  this  will  be  an  administration 
cum  testamento  annexo,  and  that  the  appointment  will  be  made 
according  to  the  rules  connected  with  that  sort  of  grant  (r) . 

So  it  may  be  necessary  to  decree  a  limited  administration  till  administra- 
the  Will  of  the  deceased  can  be  produced  in  order  to  be  admitted  ^ji i\  ^^\^  ^^^ 
to  probate.  Thus  where  the  deceased,  a  few  days  before  his  transmitted  to 
death,  stated  that  he  had  made  his  Will  whilst  in  India ;  and  ° 
that  the  same  was  then  remaining  there ;  administration  was 
applied  for  "  limited  for  the  purpose  of  receiving  and  investing 
the  interest  and  dividends  due  or  to  become  due  on  certain  stock 
of  the  deceased,  and  for  receiving  and  investing  the  amount  of 
an  India  Bill,  and  for  otherv/ise  protecting  the  property  of  the 
deceased,"  "  until  the  last  Will  and  testament  of  the  said 
deceased,  or  an  authentic  copy  thereof,  should  be  transmitted  to 
this  country:"  Sir  John  Nicholl,  on  the  consent  of  all  parties 
apparently  interested,  granted  the  administration,  and  the 
learned  judge  observed,  that  the  deceased  could  not  be  sworn  to 
have  died  intestate,  having,  according  to  his  own  declaration, 
left  a  Will  in  India :  An  administration  pendoife  lite  was  out  of 
the  question,  as  no  suit  in  the  Spiritual  Court  was  or  ever  might 
be  pending :  nor  could  there  be  an  administration  as  durante 
absentia  or  minoritafe  of  an  executor;  for  non  constat  who  the 
executor  was :  At  the  same  time  a  long  interval  must  elapse 
before  the  Will  would  be  forwarded  from  India,  in  which 
interval  it  was  material  there  should  be  some  one  to  protect  and 
manage  the  property ;  and,  therefore,  the  Court  complied  with 
the  application  [s). 

Where  a  Will,  proved  to  have  been  in  existence  after  the  limited  till  a 
testator's  death,  is  accidentally  lost,  and  the  contents  unknown,  1°^*^  ^/^^  ^® 

{p)  Ante,  pp.  175,  176.  depending  touching  the  executor- 
{q)  Godolph..  Pt.  2,  c.  30,  s.  o.  ship,    and    thougli    there    be    an 
(r)  See  ante,  p.  370  et  seq.  executor,  yet,  if  h.e  does  not  come 
(s)  la   the  goods   of  Metcalfe,    1  m,  the  Ordinary  may  grant  a  tern- 
Add.  343.     See  also  1   Gibs.   Cod.  porary    administration     until    the 
574,  where  it  is  said  that,  though  executor  comes  in  and  proves  the 
there  be  no  suit    or    controversy  Will. 
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the  Court  will  grant  administration  limited  until  tlio  original 
Will  bo  found,  and  brought  into  the  registry  (/). 
limitotl during       jf  ^i^q  cxeoutor  be  disabled  from  acting,  as  if  he  becomes 
ofthooxecu-    lunatic,  or  incapable  of  legal  acts,  then,  on  the  principle  of 


tor  or  admin- 
istrator  or 


necessity,  there  shall  be  a  grant  of  a  temporary  administration 
nextof  kiu,  Avith  the  Will  annexed  (u).  Where  a  solo  executor  or  adminis- 
trator becomes  a  lunatic,  it  is  the  ordinary  practice  of  the  Court 
to  make  a  limited  grant  to  his  committee,  for  his  use  and  benefit, 
during  his  lunacy  {.>•).  The  sureties  of  the  committee  are  not 
required  to  justify,  nor  is  the  committee  required  to  file  a 
declaration  {//) .  By  the  consent,  given  or  implied,  of  the  com- 
mittee of  the  lunatic,  or  without  any  consent  if  there  be  no 
committee,  administration  with  the  AVill  annexed  may  be  com- 
mitted to  a  residuary  legatee,  during  the  lunacy  of  the  executor 
for  the  lunatic's  use  and  benefit  (z) .  A  declaration  of  the  estate 
and  effects  of  the  deceased  must  be  filed  in  the  Registry,  and  the 
sureties  to  the  administration  bond  must  justify  (//). 

It  is  also  the  practice  to  grant  administration  for  the  use  and 
benefit  of  a  lunatic,  though  the  person  alleged  to  be  so  has  not 
been  found  a  lunatic  by  inquisition.  When  such  a  case  occui's, 
the  Court  requires  afiidavits,  stating  the  fact  of  lunacy,  and  that 
no  inquisition  has  been  had,  and,  of  course,  no  committee  ap- 
pointed :  The  Court  will  then  grant  administration  to  the  next 
of  kin  of  the  lunatic,  for  the  use  and  benefit  of  the  lunatic, 
pending  the  lunacy ;  it  requires  sureties  in  double  the  amount 
of  the  property,  and  such  sureties  must  justify  (a),  and  the 
grantee  must  file  a  declaration  [b). 

(t)  In    tlte  goods  of  Campldl,   2  Brougliam,  C,  from  a  coinmuui- 

Hagg.  555;  In  tlie  (jvuds  of  Wright,  cation  made  to  him  by  Dr.  Lush- 

[1893]  P.  21.  ington.     See  also  Evans  v.    Ti/ler, 

{u)  Hills   V.  MiUs,    1    Salk.   3G;  2  Eobert.   134;   S.  C,  7  Notes  of 

Toller,  99;  ««/f,  p.  391.     These  are  Cas.  305,  30G.      Administration  of 

termed  in  1  Oughton,  tit.  219,  s.  1,  the  effects  of  a  Jew  was  granted 

n.     (rt),     '' litene    udnvinistrationis  to  the  Secretary  of  the  Great  Syna- 

durcuite  Corporis  nut  Aniini  vitio,"  gogue,   for  the  use  and   benefit  of 

(x)  In  the  goods   of  FhiUips,    2  the  next  of    kin  (a  Jewess),  who 

Add.  336,  n.  (i).  was  of  unsound  mind,  during  her 

(//)  See     Probate     Eules,     1862,  lunacy,   her   next   of    kin   having 

Eule  42.  been  first   cited  :    In   the  goods  of 

(z)  In  the  goods  of  31ilnes,  3  Add.  Joseph,  1   Curt.  907.     Administra- 

55.  tion  with    the    Will    annexed    de 

{(()  See  Ex  parte  Evelyn,  2  Mylne  

&  K.  4,  where  the  practice  was  laid  {b)   See    Probate    Eules,     1862, 

down,    as   above    stated,   by  Lord  rule  42. 
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Where  administration  had  boon  granted  of  an  intestate's 
eilects  to  a  creditor  for  the  use  and  benefit  of  the  widow,  a 
lunatic,  on  the  renunciation  of  her  cliildren ;  on  the  death  of 
the  creditor,  leaving  goods  unadniinistcred,  the  widow  surviving 
and  still  lunatic,  the  Court  refused  to  grant  administration  de 
bonis  lion  to  a  son  of  the  deceased,  who  had  retracted  his  renun- 
ciation ;  but  granted  it  to  him  for  the  use  and  benefit  of  the 
widow,  diu'ing  her  lunacy,  he  giving  justifying  secmity  to  the 
amount  of  the  goods  unadministered  [c). 

In  another  case  {(/),  the  deceased  died  intestate  in  October, 
1826,  leaving  his  widow  and  several  children  him  surviving : 
In  the  following  November,  administration  was  granted  to  his 
widow,  who,  in  November,  1832,  became  a  lunatic :  In  May, 
1836,  the  Court  was  prayed  to  revoke  the  administration  granted 
to  the  widow,  and  to  grant  an  administration  to  the  son  of  the 
deceased  :  The  Com-t  declined  to  revoke  the  administration  ;  but 
granted  administration  to  the  son,  limited  during  the  lunacy  of 
the  widow,  the  letters  of  administration  theretofore  granted  to 
her  being  first  brought  in  and  impounded  in  the  Registry,  in 
order  to  be  re-delivered  out  in  case  of  her  recovery.  And  in 
the  case  of  In  the  yooih  of  Coohc  (<'),  where  a  single  administrator 
became  insane  and  no  committee  was  appointed,  but  a  person 
had  been  appointed  under  sect.  116  of  the  Lunacy  Act,  1890 
(53  &  54  Yict.  c.  a),  with  powers  not  of  a  general  nature  but 
relating  onl}^  to  certain  specified  property  of  the  lunatic,  the 
Court  made  a  grant  to  another  of  the  next  of  kin  for  the  use  of 
the  lunatic  administrator  limited  to  the  period  of  his  lunacy,  the 
grant  of  administration  to  the  lunatic  beiug  impounded. 

If  an  executor,  who  is  also  residuar}^  legatee  in  trust,  be 
incapable,  and  no  committee  is  appointed,  the  cedui  quo  trud 
may  obtain  administration  under  certain  circumstances  (/"). 
In  a  case  where  one  of  two  executors  had  renounced,  and  the 
other  was  a  lunatic  under  confinement,  and  there  was  no  com- 
mittee of  her  person  and  estate,  the  Court  refused  to  grant 
administration  to  the  residuary  legatee,  the  daughter,  during 

bonis  iivji  was  granted  tu  the  exe-  (c)  In  the  <joods  of  Penny,  4: 'Notes 

cutors  of  a  sister,  the  aclministra-  of  Cas.  6o9. 

trix,    deceased,    for    the    use  ^  and  (<; )   /„   the  goods   of  Bluckts,    1 

benefit    of    the    surviving    sister,  Curt.  286. 

the  sole  next  of  kin,  during  her 

imbecility,  without  citing  her  next  ^^^  L  '    ^J     • 

of  kin  :  In  the  r/oods  of  Houthniead,  (/)  la   the  goods    of    Crum^'),    o 

3  Curt.  28.  Phillini.  497. 


tors  becoming' 
lunatic. 
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the  lunacy  of  lior  iiiotlier,  ^vitllout  tlio  sureties  in  tlio  bond 
justifying ;  no  reason  being  given  for  the  renunciation  of  tbe 
co-executor,  nor  any  obstacle  assigned  to  the  formal  appoint- 
ment of  a  committee,  to  whom  the  administration  for  the  use  of 
the  widow  would  regularly  be  granted  {(j). 

CMscof  one  Until  the  year  1824,  In  the  (joods  of  PhilUpH  (//),  no  case  of 

admiuis'tra-  ail  application  to  the  Court  to  supply  a  defect  in  tlie  legal 
representation  of  the  party  deceased,  occasioned  by  the  lunacy 
of  one  of  his  several  administrators,  is  believed  to  have  occurred. 
In  that  case  one  of  the  three  administrators,  cum  testa  men  to 
aniiexo,  was  found  to  be  a  lunatic  under  a  commission  from  the 
Court  of  Chancery,  and  committees  had  been  appointed  :  There 
was  standing  in  the  name  of  the  deceased,  in  the  books  of  the 
Bank  of  England,  certain  sums,  his  property  ;  but  of  which 
neither  the  interest  could  be  received,  nor  the  principal  stock 
transferred,  as  directed  by  the  Will,  in  consequence  of  such, 
lunacy :  Under  these  circumstances,  the  Court  directed  that 
upon  the  letters  of  administration  already  granted  being 
brought  in  by  the  two  sane  administrators,  and  the  committees 
of  the  third,  letters  of  administration  (/e  bonis  non,  &c.,  should 
by  consent  of  the  said  committees,  issue  de  novo  to  the  two  former 
administrators  only(/).  On  the  authority  of  this  decision,  the 
Court  ordered,  in  a  case  where  one  of  two  joint  administrators 
had  become  imbecile  and  incapable  of  acting,  that  the  joint 
letters  of  administration,  having  been  brought  into  the  Registry, 
should  be  revoked,  and  special  letters  of  administration  granted 
to  the  sane  administrator,  without  justifying  securities  (/•).  On 
another  occasion  (/),  the  deceased  had  appointed  two  executors, 
and  probate  had  been  granted  to  one,  with  a  power  reserved  of 
making  the  like  grant  to  the  other :  The  executor  who  had 
obtained  the  grant  became  a  lunatic,  and  a  transfer  of  the 
deceased's  stock  at  the  Bank  could  not,  in  consequence,  be 
obtained :  A  double  probate  was  taken  by  the  other  executor, 
and  the  Court  was  prayed  to  revoke  the  probate  granted  to  the 
lunatic,  it  having  become  inoperative  :  The  Court  directed  botb 
probates  to  be  brought  in,  and  then  revoked  them,  and  granted 
a  fresb  probate  to  the  other  executor,  and  therein  reserved  a 

{g)  In    the   goods  of   Hardstone,           {h)  In   the    goods   of    Neiuton,    3 

1  Hagg.  487.  Curt.  428. 

{h)  2  Add.  335.  (/)  In   the  goods   of  Marshall,   1 

(t)  Ibid.  336.  Curt.  297. 
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power  of  making  a  like  grant  to  the  lunatic  executor,  when  he 
should  hecome  of  sound  mind  and  apply  for  the  same. 

There  may  also  bo  a  grant  of  administration  limited  to  certain  Administra- 
specific  effects  of  the  deceased ;  and  the  general  administration  to  a  particular 
may  be  committed  to  a  different  person.     But  it  would  seem  subject : 
that  this  sort  of  grant  is  entirely  exceptional,  and  should  not 
be  made  unless  a  very  strong  reason  be  given  {jn). 

Two  administrations  may  well  subsist  together  when  tliere  if  there  is  an 
is  no  executor :  But  it  should  be  observed  that,  regularly,  no  executor  there 

'       o  -^ '  can  be  no  ad- 

administratiou  of  any  sort  can  be  granted  when  there  is  an  miuistrator : 

executor  appointed  ;  for  he  is  universi  juris  Jueres  to  his  testator  : 

Therefore  where  A.  made  his  "Will,  and  appointed  B.  his  executor, 

and  by  deed  gave  part  of  his  estate  to  C. :  and  C.  obtained  in 

the  Prerogative  Court  a  limited  administration  to  the  deed  only ; 

the  Judges  delegate  set  aside  the  grant  of  this  administration  on 

appeal  {n). 

It  frequently  happens  that  the  personal  administration  of  a  administra- 
party  deceased  is  broken,  and  its  revival  is  necessary  merely  for  ^°^  ii/mted 

*^       ''  _    '  .^  '^  to  assign  a 

the  performance  of  a  single  act.     In  such  cases,  administration  trust  term : 

dc  bo)ns  non  will  be  granted,  limited  to  that  particular  object. 
For  instance,  when  the  representatives  of  a  trustee,  in  whom  a 
term  of  years  or  charge  was  vested,  are  dead,  no  executor  having 
been  appointed  by  the  survivor  of  them,  a  limited  administra- 
tion is  requisite,  for  the  purpose  of  making  an  assignment,  and 
will  be  granted  limited  accordingly  (o) .     So  where  a  testator  to  a  particular 


legacy : 


{m)  In  the  goods  of  Watts,  1  Sw.  of  Prothero,  L.  E.  3  P.  &  D.  209. 
&  Tr.  538  ;  la  the  goods  of  Bomersd,  In  the  case  of  In  the  goods  of  Butter, 
L.  E.  1  r.  &  D.  350.  Where  a  W.  N.  (1897)  153,  Sir  Prancis  H. 
party  applying  for  administration  Jeune  held,  where  a  deceased  died 
has  no  direct  interest  in  the  personal  testate  and  administration  was 
estate  of  the  deceased,  but  only  as  granted  limited  to  leasehold  pro- 
assignee  of  part  of  it,  the  grant  perty,  which  could  not  be  dealt 
must  be  limited  to  the  particular  with  without  the  appointment  of  a 
fund  to  which  he  is  entitled :  In  the  personal  representative,  that  the 
goods  of  Dvdgson,  1  Sw.  &  Tr,  259.  grant  should  be  made  with  the 
Again  the  Court  gi'anted  adminis-  Will  annexed. 

tration    with    a  Will    and    codicil  (?;)    Coswatl  v.    Morgan,   2   Cas. 

annexed  to  a  legatee  of  all  property  temp.  Lee,  571.     See  post,  pp.  417, 

held   by   the  deceased,    upon    any  418. 

trust  limited  to  such  trust  property,  {o)  In   cases  where  the  original 

the  executor  and  the  next  of  kin  trustee  died  testate,  it  was  not  the 

having  renounced  probate  and  ad-  practice  of  the  Prerogative  Office 

ministration,     and     the     deceased  to  annex  the  Will  to  an  adminis- 

having  died  insolvent :  In  the  goods  tration  granted  for  this  purpose  : 
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limited  to 
proceedings 
in  Chancery  : 


leaves  tlio  dividends  on  cerlnin  stock  in  the  public  funds  to  a 
legatee  for  life,  and  after  liis  decease,  tlio  whole  property  to 
another,  and  makes  the  legatee  for  life  executor,  who  dies 
intestate,  administration  de  Ijoni-'^  nou,  with  the  Will  annexed, 
may  he  obtained  by  the  representative  of  the  substituted  legatee, 
limited  to  the  sum  in  the  funds,  and  the  dividends  due  thereon 
since  the  death  of  the  legatee  for  life  ( )>) .  So  administration 
with  a  Will  annexed  was  granted  to  the  joint  nominees  of  two 
charitable  institutions  to  whom  legacies,  expectant  on  life 
interests,  had  been  bequeathed,  but  limited  to  a  fund  appro- 
priated for  payment  of  the  legacies ;  the  parties  entitled  to  a 
general  grant  having  bpen  cited  and  not  appearing  (q). 

Again,  an  administration  may  be  granted,  limited  to  com- 
mencing or  substantiating  proceedings  in  Chancery  (/•). 

Again,  if  a  debt,  by  a  covenant  or  obligation  binding  the 
heir  of  the  debtor,  is  demanded  in  equity  against  the  real 
assets  in  the  hands  of  a  devisee,  under  the  statute  3  W.  &  M. 
c.  14,  (repealed  and  re-enacted  with  additional  provisions  by 


In  the  goods  of  Fenton,  3  Add.  36, 
n.  («).  It  is  not  sufficient,  in  order 
to  make  out  a  title  to  tlie  term, 
to  refer  to  deeds  deducing  such 
title  in  affidavits :  the  deeds  them- 
selves must  be  brought  into  the 
Registry  :  In  the  goods  of  Kecnr, 
1  Sw.  &  Tr.  26o. 

{p)  III  the  goods  of  Steadnnoi,  2 
Hagg.  59.  But  see  In  the  goods  of 
Wafts,  1  Sw.  &  Tr.  539;  and /»  the 
goods  of  Lady  Catherine  Somerset,  1 
"p.  &  D.  350  ;  ante,  p.  413,  n.  {m). 
On  one  occasion  it  appeared  that 
a  party  had  remitted  from  India 
a  bill  of  exchange  payable  to 
the  order  of  the  deceased  :  The 
bill  was  accepted,  but,  previous  to 
its  arrival,  the  deceased  died  intes- 
tate, and  his  widow  and  children 
renounced  administration  :  A  grant 
was  applied  for  to  the  nominee  of 
the  remitter  of  the  bill,  limited  to 
receive  and  give  a  discharge  to  a 
third  party  for  it :  But  the  Court 
refused  the  motion,  on  the  ground 
that  it  was  in  fact  an  application 
for  a  limited  administration  to  be 


granted  to  the  nominee  of  a  debtor  : 
In  the  goods  of  Lord  Fdvers,  4  Hagg. 
355. 

{q)  In  the  goods  of  Biou,  3  Curt. 
739;  Peggy.  Chamberlain,  1  Sw.  & 
Tr.  527  ;  In  the  goods  of  RatcUffe, 
[1899]  P.  110.  Where  there  are 
several  parties  interested  in  the 
fund,  the  grant  will  be  limited  to 
the  interest  of  the  cestui  que  trust 
making  the  application,  unless  the 
other  cestuis  que  trust  assent  to  the 
grant  extending  to  their  respective 
interests  :  Pegg  v.  Chamberlain,  nbi 
supra. 

(?')  Woolleij  V.  Green,  3  Phillim. 
314  ;  Maclean  v.  Daivson,  1  Sw.  & 
Tr.  425  ;  In  tlie  goods  of  Dodgson,  1 
Sw.  &  Tr.  259 ;  Burdon  v.  Morgan., 
L.  E.  2  P.  &  D.  371.  But  the  ap- 
pointment of  an  administrator  ad 
litem  is  now  in  many  cases  imneces- 
sary ;  for  by  R.  s".  0.  Ord.  XVI. 
r.  46,  the  Court  may  appoint  some 
person  to  represent  the  estate  of  the 
deceased,  or  proceed  in  the  absence 
of  any  such  person.  See  'post,  Pt.  v. 
Bk.  II.  Ch.  II.  p.  1547. 
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stat.  11  Gr.  IV.  &  1  "W.  IV.  c.  47,)  the  personal  ropresontativo  of 
the  deceased  debtor  is  generally  a  necessary  party  to  the  suit,  as 
a  Court  of  Equity  will  first  apply  the  personal  in  exoneration  of 
the  real  assets  (.s) .  And  when  there  has  been  no  general  per- 
sonal representative,  a  special  representative  by  an  administra- 
tion limited  to  the  subject  of  the  suit  has  been  required  {t).  In 
other  cases  where  a  demand  is  made  against  a  fund  entitled  to 
exoneration  by  general  personal  assets,  if  there  are  any  such,  a 
like  limited  administrator  is  frequently  required  to  be  brought 
before  the  Court.  This  seems  to  be  requii^ed  rather  to  satisfy 
the  Court  that  there  are  no  such  assets  to  satisfy  the  demand : 
for  although  the  limited  administrator  can  collect  no  such  assets 
by  the  authority  under  which  he  must  act,  yet  as  the  person 
entitled  to  general  administration  must  be  cited  in  the  Ecclesi- 
astical Court,  before  such  limited  administration  can  be  obtained, 
and  as  the  limited  administration  would  be  determined  by  a 
subsequent  grant  of  general  administration,  it  must  be  pre- 
sumed that  there  are  no  such  assets  to  be  collected,  or  a  general 
administration  would  be  obtained  (n). 

So  where  a  claim  on  property  in  dispute  would  vest  in  the 
personal  representative  of  a  deceased  person,  and  there  is  no 
general  personal  representative  of  that  person,  an  administration 
limited  to  the  subject  of  the  suit  may  be  necessary  to  enable  the 
Court  to  proceed  to  a  decision  on  the  claim.  And  when  a  right 
is  clearly  vested,  as  a  trust  term,  which  is  required  to  be 
assigned,  an  administration  of  the  effects  of  the  deceased  trustee, 
limited  to  the  trust  term,  is  necessary  to  warrant  the  decree  of 
the  Court  for  assignment  of  the  term  (.r). 

But  where  a  testatrix  had  a  power  of  appointment,  and  a 
general  prol3ate  of  her  Will  of  1829,  and  codicil  thereto,  had 
been  granted,  the  Delegates,  reversing  a  decree  of  the  Prerogative 
Court,  held  that  the  Court  could  not  also  grant  an  administration 
with  a  Will  of  1815  and  codicils  annexed,  limited  to  become  a 
party  to  proceedings  in  equity,  touching  the  execution  of  the 
power  by  such  Wills :  but  must  itself  decide  whether  the  Will 
of  1815  was,  under  the  circumstances,  revoked  by  the  Will 
of  1829,  and  thereupon  grant  either  a  probate  of  the  Will 
and  codicil  of   1829  alone,  or  a  probate  of  those  papers  and 


(s)  See  Mitford,  Plead.  176,  4tli  [t)  Mitf.  Plead.  177,  4th  edit, 

edit. ;  po&t,  Pt.  iv.  Bk.  i.  Ch.  ii.  §  1,  [u)  Ihid. 

p.  1315.  (x)  Ihid.  178. 
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the  estate  of 
the  deceased 
is  properly- 
represented 
in  a  suit  in 
Chancery  by 
an  adminis- 
trator limited 
to  substan- 
tiate proceed- 
ings in 
equity  : 

power,  &c.  of 
such  an  ad- 
ministrator : 


tlio  AVill  of  1815  and  its  codicils,  as  together  containing  the 
AVill(y). 

It  may  bo  here  observed,  that  in  tliesc  cases  tlie  Court  will 
not  grant  a  general  administration,  but  only  an  administration 
limited  for  the  purpose  of  substantiating  and  carrying  on  the 
proceedings  in  Chancery.  On  one  occasion  iz)  a  defendant  in  a 
suit  in  equity  having  died  intestate,  Sir  H.  Jenner  Fust  refused 
to  make  a  general  grant  of  administration  to  a  nominee  of  the 
plaintiffs  in  the  suit,  thougli  the  Vico-Chancellor  (Sir  L.  Shad- 
well)  had  held  {a)  that  an  administration  limited  to  substantiate 
jiroceedings  (whicli  had  been  previously  granted)  was  insufficient, 
and  had  directed  the  cause  to  stand  over  to  enable  the  plaintiff 
to  cure  the  objection  b}-  obtaining  a  general  grant. 

But  the  decision  of  the  Vice-Chancellor  w^as  afterwards  over- 
ruled by  Lord  Cotteuham,  on  a  careful  consideration  of  the 
authorities  {h)  ;  and  it  appears  to  be  now  settled,  that  if  the 
grantee  of  such  limited  letters  is  made  a  party  to  the  suit,  the 
estate  of  the  deceased  is  properly  rej)resented,  so  as  to  enable 
the  Court  to  proceed  in  the  cause ;  and  a  decree  obtained  against 
such  an  administrator  will  be  binding  on  any  future  grantee  of 
general  letters  of  administration  (c) . 

With  respect  to  the  power  and  interest  of  such  administrators, 
a  question  arose  in  the  case  of  Brant  v.  King  {d),  before  Sir 


[y)  Hughes  v.  Turner,  4  Hagg. 
30.  See  also  Brenchky  v.  Lynn, 
2  Eobert.  441 ;  accord,  ante,  p.  303. 
See  also  p.  130. 

(z)  In  the  goods  of  Chanter,  1 
Eobert.  273. 

(rt)  Davis  v.  Chanter,  14  Sim.  212. 

{h)  2  Phil.  Ch.  C.  545. 

(c)  See  accord.  ;  Faulkner  v. 
Daniel,  3  Hare,  199,  208;  Ellice  v. 
Coodson,  2  Coll.  4.  That  is  to  say, 
it  binds  the  general  administrator 
when  appointed  as  to  the  particular 
question  involved  in  the  action,  but, 
if  the  relief  sought  for  is  general 
administration,  a  general  adminis- 
trator has  always  been  required : 
and  this  rule  has  in  no  way  been 
altered  by  the  Judicature  Act. 
Thus  in  Dowdeswell  v.  DotvdesweU, 
9  C.  D.  294,  although  the  only 
object  of  the  siiit  was  to  establish 


the  title  of  the  plaintiff  as  sole  next 
of  kin,  the  Court  held  that  a  general 
administrator  of  the  intestate's 
estate  was  a  necessary  party  to  the 
suit  and  that  the  intestate  was  not 
sufficiently  represented  by  an  ad- 
ministrator ad  litem.  And  an  ad- 
ministrator ad  litem  of  a  married 
woman  does  not  sufficiently  repre- 
sent her  separate  estate,  to  enable 
the  Court  to  decide  how  far  that 
estate  is  liable  in  respect  of  her  acts 
as  trustee:  Shipton  v.  Haivlins,  4 
De  G.  &  Sm.  477. 

{d)  Ex  relatione  Mr.  Wilson,  of 
counsel  in  the  cause.  As  a  general 
proposition,  an  administrator  ad 
litem  represents  the  estate  to  the 
extent  of  the  authority  which  the 
letters  of  administration  purport  to 
confer.  Sec  Daniell's  Chancery 
Practice,  7th  edit.  p.  177. 
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Launeelot  Shadwell,  V.-C,  March  31,  1829  :  In  that  case  a  bill 
had  been  filed  by  persons  claiming  certain  Bank  Annuities 
standing  in  the  name  of  a  trustee,  who,  pending  the  suit, 
died  abroad,  not  leaving  any  personal  representative  in  this 
covmtry :  Administration  was  therefore  granted  by  the 
Prerogative  Court  of  Canterbury,  to  a  j)erson  residing  in 
England,  *'  limited  for  the  purpose  only  to  attend,  supply, 
substantiate,  and  confirm  the  proceedings  already  had  or  that 
may  be  had  in  the  cause,  in  the  High  Court  of  Chancery,  or 
any  other  cause  which  may  be  commenced,  touching  the  matters 
at  issue  in  the  cause,  and  until  a  final  decree  shall  be  made 
therein,  and  the  decree  earned  into  execution,  and  the  execution 
thereof  fully  completed  "  (c).  On  the  petition  of  the  plaintiff, 
the  Vice-Chancellor  made  an  order  that  the  Bank  of  England 
should  pay  to  the  limited  administrator  (who  had  been  made  a 
party  to  the  suit  by  supplemental  bill),  the  dividends  in  arrear, 
and  that  he  should  pay  thereout  the  costs  of  obtaining  the 
administration  and  of  the  order ;  and  that  the  limited  adminis- 
trator should  transfer  (and  the  Bank  permit  the  transfer)  the 
stock  to  the  Accountant -General  in  trust  in  this  case  :  Mr. 
Home,  for  the  Bank,  suggested  a  doubt  whether  an  order  for 
payment  and  transfer  could  be  made  in  the  case  of  a  limited 
administrator,  it  not  having  been  the  practice  of  the  Bank  to 
pay  dividends  to,  or  permit  a  transfer  by,  such  an  administrator : 
But  the  Yice-Chancellor  thought  the  application  proper,  and 
made  the  order,  observing,  that,  otherwise  a  limited  adminis- 
tration would  be  useless  (/). 

In    cases     of     such    limited     administrations,    the     parties  cceteromm  re- 
entitled  to  the  general  grant  may  take  out  a  cceteroriim  repre-  ^^^^^ 
sentation  {g). 

Further,  such  limited  administrations  in  strictness  ought  not  Citation  of 
to  be  granted  without  either  the  regular  renunciation  {h)  of  the  to  tife  ^"tneral 

(e)  Tliis  appears  to  be  tlie  usual  551. 

form   of  letters  of    administration  [y)  Harris  v.  MiJhurn,  2  Hagg. 

limited  to  substantiate  proceedings  62.    But  see  In  the  goods  of  Currey, 

in  Chancery.     See  2  Phil.   Ch.  C.  5  Notes  of  Cas.  54 ;  infra,  p.  418, 

549,  550.  note  {Jc),  in  which  the  Court  declined 

(/)  This    case    was    cited    and  to  make  a  cce^eroru?«,  representation, 

recognized  by  Lord  Cottenham  in  (/<)  In  the  goods  of  Fenton,  3  Add. 

Davis  V.   Chanter,  2   Phil.    Ch.  C.  35,  where  a  renunciation  was  con- 

W.K. — VOT,.  I.  E  E 
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administra-  party  entitled,  accordiug  to  the  practice  of  the  Coui't,  to  tlie 
limited  grant,  general  grant ;  or  a  citation  of  such  party  *'  to  accept  or 
refuse :  "  But  under  peculiar  cu'cumstances  this  seems  to  have 
been  sometimes  dispensed  with  (/) .  However,  on  one  occasion  (J:) , 
where  a  testator  died  in  1823,  and  no  step  was  taken  to  prove 
his  Will  till  1846,  and  in  the  meantime  an  administration  had 
been  obtained  limited  to  his  interest  in  the  remainders  of  two 
terms,  on  an  allegation  that  he  was  dead  intestate,  without 
citation  of,  or  renunciation  by,  the  parties  entitled  to  the  general 
grant ;  the  Court  refused  a  cceterorum  probate  to  the  sole 
executrix,  and  stopped  the  practice  of  making  such  grants 
of  administration  for  the  assignment  of  terms  without  citation. 

In  the  case  of  Harris  v.  Milhurn  (/),  the  testator  died  in 
March,  1827,  having  made  a  Will,  appointing  two  executors,  and 
leaving  his  only  two  children,  daughters,  both  married,  his 
residuary  legatees  :  A  suit  in  Chancery  against  the  deceased 
abated  by  his  death  :  From  time  to  time  search  was  made  on 
the  part  of  the  suitor  in  Chancery,  if  any  Will  had  been 
proved,  or  administration  taken,  but  without  success  :  and  in 
October,  1827,  his  solicitor  wrote  to  the  husbands  of  the 
daughters,  inquiring  whether  they  would  take  out  adminis- 
tration, and  apprising  them  of  the  necessity  of  obtaining  a 
personal  representative  to  the  deceased's  estate :  Similar  com- 
munications had  been  made  to  the  solicitor  and  nephew  of  the 
testator ;  apprising  them  also  of  an  intended  application  to  the 
Court ;  but  no  answers  were  returned :  A  decree  "with  intimation 
was  then  extracted,  calling  upon  the  daughters  to  show  cause 
why  an  administration  should  not  be  granted  to  a  nominee  of 
the  suitor  in  Chancery,  limited  to  substantiate  proceedings 
there  :  Every  reasonable  effort  w^as  made  to  serve  the  decree  on 
the  daughters,  but  the  husband  of  one  would  not  permit  access 
to  his  wife,   and  would    give  no  information  as   to   the  other 

sidered  insufficient,  because  unac-  general  grant  were  more  than  nine 

companied  by  the  original  Will  of  in   number,    and    their    residences 

the  deceased.  were  widely  apart,  and  their  ser- 

{i)  Skeffington  v.  White,  1  Hagg.  vice  with  a  citation  would  be  at- 

699  ;    In   the  goods   of    Steadman,  tended  with    great    difficulty   and 

2   Hagg.   59.     But  see   Skeffington  expense.     And  see  In  the  goods  of 

V.     White,    2    Hagg.    626  ;     mite,  Lady  Catherine  Somerset,  1  P.  &  D. 

pp.    385,    386.      See    also   In  the  350. 

goods  of  Watts,   1  Sw.   &  Tr.   538,  {k)   In    the  goods   of    Carrey,    5 

where  a  limited  grant  was  refused,  Notes  of  Cas.  54. 

although  the  parties  entitled  to  a  (?)  2  Hagg.  63. 
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sister,  whose  residence  could  not  be  discovered :  In  December, 
1827,  the  limited  administration  was  decreed,  and  the  pro- 
ceedings in  Chancery  were  revived :  In  Easter  Term,  1828,  the 
executors,  who  at  last  proved  the  Will,  called  in  the  adminis- 
tration, on  the  ground  that  the  decree  was  not  personally 
served  :  But  the  Court,  on  petition,  directed  it  to  be  redelivered 
out,  and  condemned  the  executors  in  costs ;  observing  that  the 
regular  course  would  have  been  to  take  probate  ccetcrorum,  and 
if  there  was  any  fear  of  collusion,  the  executors  might  have 
intervened  in  the  Chancery  suit. 

Finally,  an  administration  limited  to  the  effects  of  the  de-  Administra- 

1     .  .  1  T  •  i  J     1     i  tion  limited 

ceased   m   one   country   or   place   may    be   committed   to   one  to  a  particular 
administrator,  and  an  administration  limited  to  those  in  another  place, 
country  or  place  to  another  [m). 

It  might  happen,  under  the  old^  practice,  that  a  man  dying 
possessed  of  goods  in  two  provinces  made  his  Will  of  the  goods 
only  in  one  of  them,  and  died  intestate  as  to  the  goods  in  the 
other  province ;  and  in  such  case  administration  might  have 
been  granted  as  to  the  goods  whereof  he  died  intestate  {}>). 

{m)  Bac.  Abr.  Executor  (C.  4) ;      In  the  goods  of  Tamplin,  [1894]  P. 
Toller,   106.      See  In  the  goods  of      39. 
Mann,    [1891]   P.    293.      And   see  (n)  Godolph.  Pt.  2,  c.  30,  s.  5. 
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CHAPTEE  THE  FOURTH. 


Practice 
before  the 
Court  of 
Probate  Act, 
1857. 

Bond  to  the 
Ordinary  by 
administrator 
under  stat.  22 
&  23  Car.  II. 


conditioned 


to  make  a 
true  inven- 
tory, &c. ; 


OF  THE  ADMINISTRATION  BOND. 

In  tliis  Chapter  it  is  proposed  to  consider  the  security  required 
of  an  administrator,  upon  administration  being  committed  to 
liim. 

The  statute  21  Hen.  VIII.  c.  5,  s.  3,  directs  the  Ordinary  to 
grant  administration,  "  taking  surety  of  him  or  them  to  whom 
shall  be  made  such  commission :  "  and  the  statute  22  &  23 
Car.  II.  c.  10,  s.  1,  further  provides,  that  "  all  Ordinaries,  as 
"  well  as  the  Judges  of  the  Prerogative  Courts  of  Canterbury 
"  and  York  for  the  time  being,  as  all  other  Ordinaries  and 
"  Ecclesiastical  Judges,  and  every  of  them,  having  power  to 
"  commit  administration  of  the  goods  of  persons  dying  intestate, 
"  shall  and  may  upon  their  respective  granting  and  committing 
"  of  administrations  of  the  goods  of  persons  dying  intestate, 
"  after  the  first  day  of  June,  1671,  of  the  respective  person  or 
"  persons  to  whom  any  administration  is  to  be  committed,  take 
*'  sufficient  bonds  with  two  or  more  able  sureties  («),  respect 
"  being  had  to  the  value  of  the  estate,  in  the  name  of  the 
"  Ordinary,  with  the  condition  in  form  and  manner  following, 
"  mutatis  mutandis,  viz. 

"  The  condition  of  this  obligation  is  such,  that  if  the  within- 
"  bounden,  A.  B.,  administrator  of  all  and  singular  the  goods, 
"  chattels  and  credits  of  C.  D.,  deceased,  do  make  or  cause  to  be 
"  made  a  true  and  perfect  inventory  of  all  and  singular  the 
"  goods,  chattels  and  credits  of  the  said  deceased  which  have  or 
"  shall  come  to  the  hands,  possession  or  knowledge  of  him  the 
"  said  A.  B.,  or  into  the  hands  and  possession  of  any  other 
"  person  or  persons  for  him,  and  the  same  so  made  do  exhibit 


(a)  By  tlie  practice  of  tlie  Pre- 
rogative Court  of  Canterbury,  a 
liusband,  taking  administration  to 


his  deceased  wife,  entered  into  bond 
with  one  surety :  In  the  goods  of 
Noel,  4  Hagg.  208. 
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"  or  cause  to  be  exhibited  into  the  registry  of  Court, 

"  at  or  before  the  day  of  next  ensuing:" 

"  And  the  same  goods,  chattels  and  credits,  and  all  other  the  to  a.lmimster 
"  goods,  chattels,  and  credits  of  the  said  deceased  at  the  time  of  truly: 
"  his  death,  which,  at  any  time  after,  shall  come  to  the  hands  or 
"  joossession  of  the  said  A.  B.,  or  into  the  hands  and  joossession 
"  of  any  other  person  or  persons  for  him,  do  well  and  truly 
"  administer  according  to  law." 

"  And  further  do  make  or  cause  to  be  made,  a  true  and  just  to  make  a 
"  account  of  his  said  administration  at  or  before  the  account  of"" 

"  day  of  :  And  all  the  rest  and  residue  of  the  said  ^^'^  adminia- 

.    .         tration : 

"  goods,  chattels,  and  credits  which  shall  be  found  remaining 

"  upon  the  said  administrator's  account,  the  same  being  first 

"  examined  and  allowed  of  by  the  Judge  or  Judges  for  the  time 

"  being  of  the  said  Court,  shall  deliver  and  pay  unto  such  person  to  deliver 

"  or  persons  respectively  as  the  said  Judge  or  Judges  by  his  or  residuTas  the 

"  their  decree  or  sentence,  pm^suant   to   the   true   intent  and  J^'^^?  «hall 

"  meaning  of  this  Act,  shall  limit  and  appoint :  " 

"  And  if  it  shall  hereafter  appear,  that  any  last  Will  and  and  to  deliver 
"  testament  was  made  by  the  said  deceased,  and  the  executor  or  ^  will  shall 
"  executors  therein  named  do  exhibit  the  same  into  the  said  appear. 
"  Com-t,   making   request   to   have   it   allowed   and    approved 
*'  accordingly,  if  the  said  A.  B.  within-bounden,  being  thereunto 
"  required,  do  render  and  deliver  the  said  letters  of  adminis- 
"  tration  (approbation  of  such  testament  being  first  had  and 
"  made)  in  the  said  Court :  Then  this  obligation  to  be  void  and 
"  of  none  effect,  or  else  to  remain  in  full  force  and  virtue." 

"  AVhich  bonds  are  hereby  declared  and  enacted  to  be  good 
"  to  all  intents  and  purposes,  and  pleadable  in  any  Comets  of 
"  Justice." 

But  by  the  80th  section  of  the  Court  of  Probate  Act  (20  &  21  Repealed  by 
Vict.  c.  77),  so  much  of  the  above  statutes  "as  requires  any  bate  Act. 
"  surety,  bond  or  other  secmity  to  be  taken  from  a  person  to  S^t.  20  &  21 
"  whom  administration  shall  be  committed,  shall  be  repealed."     s.  so. 

And  by  sect.   81,    "Every  person   to  whom    any   grant  of  Sect.  81. 

"  administration   shall  be   committed   shall  give  bond  to  the  ^.iJ'o^^tranis 

"  Judge  of  the  Court  of  Probate  to  enure  for  the  benefit  of  of  adminis- 

"  the  Judge  for  the  time  being,  and,  if  the  Court  of  Probate  or,  Remade  shall 

"  (in  the  case  of  a  ffrant  from  a  district  registrar)  tlie   district  Kivebondto 

.  .  .  o  /  ^jj^g  judge. 

"  registrar,  shall  require,  with  one  or  more  surety  or  sureties 

"  conditioned  for  duly  collecting,  getting  in  and  administering 

"  the  personal  estate  of  the  deceased,  which  bond  shall  be  in 
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"  sucli  form  as  the  Judge  shall  from  time  to  time  by  any  general 
*'  or  special  order  direct ;  provided,  that  it  shall  not  ho  necessary 
"  for  tlio  solicitor  for  the  affairs  of  the  Treasury  or  the  solicitor 
"  of  the  Duchy  of  Lancaster  applying  for  or  obtaining  ad- 
"  ministration  to  the  use  and  benefit  of  her  Majesty  to  give  any 
"  such  bond  as  aforesaid"  {h). 

By  sect,  82,  "  Such  bond  shall  be  in  a  penalty  of  double  the 
amount  under  which  the  estate  and  effects  of  the  deceased  shall 
be  sworn,  unless  the  Court  or  district  registrar,  as  the  case  may 
be,  shall  in  any  case  think  fit  to  direct  the  same  to  be  reduced  (c) , 
in  which  case  it  shall  be  lawful  for  the  Court  or  district  registrar 
so  to  do ;  and  the  Court  or  district  registrar  may  also  direct  that 


(6)  Where,  however,  administra- 
tion is  granted  to  the  Treasury 
Solicitor  he  shall,  notwithstanding 
that  he  does  not  give  the  bond 
which  if  such  administration  had 
been  granted  to  him  as  a  private 
individual  he  would  be  required 
by  law  to  give,  be  subject  as 
regards  the  administration  to  the 
Liabilities  and  duties  imposed  by 
such  bond  (Treasury  Solicitor 
Act,  1876,  39  &  40  Vict.  c.  18). 
And  an  exactly  similar  provision 
with  regard  to  administration 
granted  to  the  Solicitor  of  the 
Duchy  of  Lancaster  is  contained  in 
15  &  16  Vict.  c.  3,  s.  2,  repealed  by 
39  &  40  Vict.  c.  18,  s.  9,  and  Sched.  I. , 
but  re-enacted  by  Sched.  II.  of  the 
same  Act.     See  ante,  p.  343. 

(c)  In  a  case  where  an  intestate 
left  3,000^,  and  45?.  of  debt,  and 
his  mother  solely  entitled  in 
distribution,  the  Court  granted 
administration  on  the  mother  en- 
tering into  a  bond  in  the  amount 
of  100/.  with  sureties  :  In  the  goods 
of  Gent,  1  Sw.  &  Tr.  54.  Where 
administration  was  granted  merely 
to  enable  a  personal  representa- 
tive of  the  deceased  to  execute  a 
formal  release  under  a  marriage 
settlement  the  Court  allowed  the 
property  to  be  sworn  under  20/.  : 
In  the  goods  of  Stacpoole,  2  Sw.  & 


Tr.  316.  In  a  case  whore  a  second 
or  cessate  grant  (that  is,  a  grant 
made  on  the  ceasing  of  a  prior 
grant  made  for  a  limited  time  or 
until  a  particular  event  happens) 
was  required  for  300/.,  the  value  of 
two  shares,  the  only  property  not 
distributed,  the  whole  estate  under 
the  original  grant  having  been 
sworn  under  3,000/.,  the  Court  ac- 
cepted a  bond  in  a  penalty  of  600/., 
being  double  the  value  of  the  two 
shares :  In  the  goods  of  Fozard,  3 
Sw.  &  Tr.  173.  Where  an  estate 
had  been  partly  administered,  and 
a  further  bond  became  necessary, 
the  Court  allowed  the  administrator 
to  take  the  grant  for  the  amount 
then  due  to  the  estate,  and  to  give 
security  only  for  double  that 
amount  :  lu  the  goods  of  Hall i well, 
10  P.  D.  198.  And  see  In  the  goods 
of  Oakeij,  [1896]  P.  7.  And  where 
an  estate  was  being  administered 
in  the  Chancery  Division  and  an 
order  had  been  made  that  each  in- 
dividual share  of  the  estate  should 
be  paid  directly  to  the  parties  en- 
titled, the  Court  allowed  the  penalty 
of  the  administration  bond  to  be 
limited  to  double  the  amount  of  the 
beneficial  interest  of  the  applicant : 
In  the  goods  of  Paxton,  14  P.  D.40; 
In  the  goods  of  Benmson,  ibid. 
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more  bonds  than  one  sliall  be  given  {d) ,  so  as  to  limit  the  liability 
of  any  surety  to  such  amount  as  the  Court  or  district  registrar 
shall  think  reasonable." 

By  sect.  Si,  "  The  Com"t  may,  on  application,  made  on  motion  Sect.  83. 
or  petition  in  a  summary  way  {r) ,  and  on  being  satisfied  that  the  Power  of 
condition  of  any  such  bond  has  been  broken,  order  one  of  the  assign  bond, 
registrars  of  the  Court  to  assign  the  same  to  some  person  to  be 
named  in  such  order,  and  such  person,  liis  executors  or  adminis- 
trators, shall  thereupon  be  entitled  to  sue  on  the  said  bond,  in 
his  own  name,  both  at  law  and  in  equity,  as  if  the  same  had 
been  originally  given  to  him  instead  of  to  tlie  judge  of  the 
Court,  and  shall  be  entitled  to  recover  thereon,  as  trustee  for  all 
persons  interested,  the  full  amount  recoverable  in  respect  of  any 
breach  of  the  condition  of  the  said  bond."     As  to  differences 
existing  between  the  new  form  of  bond,  and  that  given  under 
the  Statute  of  Charles  and  also  as  to  the  practice  as  established 
under  the   old   law,  see  the   former  Editions  of  this  Work. 
Pt.  I.  Bk.  Y.  Ch.  4(/). 

In  the  case  of  Sandrey  y.  Michel!  {g),  the  Coiu't  of  Queen's  Creditor  who 
Bench  appears  to  have  been  of  opinion  that  the  Court  of  Probate  bond  may^ sue 
Act  made  no  alteration  in  the  law  beyond  this,  that  it  enabled  a  in  tis  own 
creditor  on  having  the  bond  assigned  to  him  to  sue  in  his  own 
name. 

In  that  case  the  action  was  against  sureties  to  a  bond  con-  what  is  a 
ditioned   according  to   the  form  given  by  the  rule   made  in  conditio°n  of 

such  bond. 

{(l)  See    III    the    goods    of   Weir,  (e)  See  In   the  goods  of  Jones,   3 

1  Sw.  &  Tr.  506,  where  a  sum  of  Sw.  &Tr.  28;  Bakery.  Brooks,  ibid. 

money  had  been  received  by  the  32  ;  In  the  goods  of  Young,  L.  E.  1 

administrator  which  made  it  neces-  P.  &  D.   186,  where  it  is  decided 

sary  to  re-swear  the  amount  for  that  the  Court  will  allow  an   ad- 

which    administration    was    taken  ministration    bond  to  be  assigned 

out,  and  the  Court  under  this  sec-  upon  being  satisfied  that  the  appH- 

tion  directed  an  additional  bond,  cation  for  the  order  is  made  bond 

which    would,    together    with    the  fde  and  that  a  prima  facie  case  is 

original  one,  be  double  the  amount  made  out  and  that  the  applicant  is 

under  which  the  estate  was  to  bo  the    proper   person  to    whom   the 

re-sworn.      And  in  a   case  where  bond  should  be  assigned.     And  see 

the  property  was    large    and    the  In  the  goods  of  Cartright,  1  P.  D. 

risk  small,  the  Court  refused  to  dis-  422. 

pense  with  sureties  to  a  bond  or  to  ^  ^^  g^^  ^^^^  Tristram  &  Coote's 

lessen    the    amount    seciu-ed,    but  p^-^bate      Practice;       Chadwick's 

allowed  the  security  to  be  made  up  ^^^^^  ^^  Administration  Bonds, 
of  any  number  of  bonds :  In  the 
goods  ofEarle,  10  P.  D.  196.  (//)  3  B.  «&  S.  405. 
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21  &  22  Vict. 
c.  9>,  s.  15, 
bonds  friven 
before  Jan. 
11,  18oS,  to 
remain  in 
force. 


pm-suanee  of  the  81st  section  of  the  Court  of  Probate  Act  (A), 
and  which  consequently  contained,  as  part  of  the  condition,  the 
terms  (not  to  he  found  in  the  bond  given  under  the  statute  of 
Charles),  that  the  administrator  shall  pay  the  debts  which  the 
deceased  oived  at  his  death  :  The  action  was  brought  by  a  creditor, 
to  whom  the  bond  had  been  assigned  under  sect.  8-3,  and  the 
declaration  alleged  that  assets  came  to  the  hands  of  the  adminis- 
trator, and  that  he  had  wasted  the  same,  and  did  not  pay  the 
debt  of  the  plaintiff :  The  plea  was  that  the  only  breach  of  the 
condition  of  the  bond  was  the  non-payment  of  the  debt  to  the 
plaintiff:  The  replication  was,  that  the  administrator  had 
wasted  assets  of  the  deceased  sufficient  to  pay  the  debt :  And 
the  Court  of  Queen's  Bench  held,  that  the  defendant  was 
entitled  to  judgment,  as  the  bond  could  only  be  enforced  for 
the  general  benefit  of  persons  interested  in  the  estate  of  the 
intestate,  and  not  for  the  non-payment  of  a  particular  debt  (?) . 

By  stat.  21  &  22  Yict.  c.  95,  s.  15,  "  bonds  given  before 
11  Jan.  1858,  are  to  remain  in  force." 

It  was  held  in  Yoiuuj  v.  Hughes  (/.•),  that  this  enactment  had 
not  a  retrospective  effect,  so  as  to  enable  the  assignee  of  a  bond 
given  to  the  Ordinary  before  the  passing  of  the  Court  of  Probate 
Act  to  maintain  an  action  commenced  by  him  before  the  stat.  21  8f 
22  Vict.  c.  95  passed.  But  although  it  is  plain  that  such  a  bond 
is  not  assignable  under  the  83rd  section  of  the  Court  of  Probate 
Act,  yet  there  seems  to  be  no  doubt  that,  under  the  15th  section 
of  the  Act  above  stated,  a  bond  given  to  the  Ordinary  prior  to 
Jan.  11,  1858  (the  day  on  which  the  Court  of  Probate  Act  came 
into  operation),  may,  at  any  time  after  the  15th  section  came 
into  operation,  be  assigned  and  proceeded  upon  by  the  assignee 
in  all  respects  as  if  it  had  been  given  to  the  Judge  of  the  Court 
of  Probate  subsequently  to  Jan.  11,  1858  (/). 


(h)  See  ante,  p.  421. 

(?■)  The  Court  gave  leave  to 
amend  tlie  declaration,  so  that  the 
plaintiff  should  sue  as  trustee  under 
the  83rd  section.  As  to  breach  of 
condition  to  well  and  truly  ad- 
minister, BeeDohbs  v.  Brain,  [1892] 
2  Q.  B.  207. 

{k)  4  H.  &  N.  76.  See  also 
Young  v.  Oxley,  1  Sw.  &  Tr.  25, 
where    Sir-   C.    Cresswell    directed 


an  administration  bond  given  in 
the  Consistory  Court  of  Chester  to 
be  assigned,  so  that  it  might  be 
put  in  suit  at  Common  Law. 

(Z)  4  H.  &  N.  84,  by  PoUock, 
C.  B.  It  seems  to  have  been  the 
opinion  of  Martin,  B.,  and  Chan- 
nel!, B.,  that  the  87th  section  of 
the  Court  of  Probate  Act  shows 
an  intention  to  transfer  to  the 
Court  of  Chancery  the  jurisdiction 
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Where   the   administration  is    not    within    the    statute    21  Breach  of 

bond  given 

Hen.  VIII.,  as  in  the  case  of  an  administrator  durante  minore  when  the  ad- 
cctate  with  the  Will  annexed  {m),  or  other  grant  of  administration  j^^not  v^hhin 
when  the  deceased  dies  intestate,  and  the  Ordinary  had  taken  a  21  Hen.  VIII. 
bond  from  the  administrator,  conditioned  for  the  due  payment 
of  debts  and   legacies,  a  breach  might  well  be  assigned  that, 
though  he  had  more  than  sufficient  to  paj  all  the  debts,  he  has 
not  paid  a  legacy  {}i). 

Where  a  party  had  obtained  from  the  Prerogative  Court  a  ^ow  many 
general  order  to  put  the  administration  bond  in  suit  against  might  be 
the  sm-ety,  the  Court  of  Common  Law,  in  which  the  action  assigned: 
was  brought,  could  not  restrain  the  party  so  empowered  from 
suggesting  as  many  breaches  as  he  chose,  notwithstanding  it 
may  appear,  on  affidavit,  that  the  order  was  obtained  from  the 
Spiritual  Judge  solely  on  one  particular  ground  (p). 

An  administratrix  entered  into  the  usual  bond  in  the  Prero-  how  far 
gative  Court  to  exhibit  an  inventory  within  a  limited  time,  &c. :  reheve  ^ 
The  time  having  elapsed  without  an  inventory  being  exhibited,  against  for- 
a  creditor  puts  the  bond  in  suit  in  the  name  of  the  archbishop,  bond : 
and  the  administratrix  filed  her  bill  for  an  injunction  ;  which 
was  granted  on  the  terms  of  her  giving  judgment  in  the  action, 
which  was  to  stand  as  a  security  for  costs  at  law  and  in  equity 
(but  not  for  the  debt),  and  amending  the  bill  by  submitting  to 
account  {])). 

It  must  be  observed  that  under  the  81st  section  of  the  Court  Stat.  20  &  21 
of  Probate  Act  {q)  the  Coui't  has  power  to  dispense  with  siu-eties  g.^si.^'     ' 

over  such  a  bond:  4  H.  &  N.  84,  1137. 

86;  sed  queer e  de  ]ioc.  Qee  Bouverie  (o)  ArchbisJiop  of  Canterbury  v. 
V.  Maxwell,  L.  E.  1  P.  &  D.  272,  Robertson,  1  Crompt.  &  M.  181. 
•where  it  was  held  that  the  Court  See  the  observations  of  Sir  H. 
of  Probate  had  no  jurisdiction  to  Jenner  Fust  in  Crowley  v.  Chipp, 
compel  administrators,  who  had  1  Curt.  460.  The  defendant  can- 
taken  out  administration  in  an  not  plead  payment  of  money  into 
Ecclesiastical  Court,  to  file  in-  Court  as  to  some  of  the  breaches 
ventories  and  accoimts  in  the  Ee-  and  performance  as  to  the  rest : 
gistry  of  the  Coui't ;  such  in-  Bishop  of  London  v.  McNeil,  9 
ventories   and  accounts  being    by  Exch.  490. 

virtue    of    the    87th    section    re-  {p)   Thomas    v.     Archbisliop    of 

turnable  only   into    the   Court  of  Canterbury,  1   Cox,  399,     See  also 

Chancery.  Bolton  v.  Powell,  2  De  G.  M.  &  G. 

{m)  See  ante,  pp.  371,  387.  1,  17. 

(n)  Folkes  v.  Docminique,  2  Stra.  {q)  Ante,  p.  421. 
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dispcnsingf 
with  sureties. 

Bond  by  ad- 
miDistrator 
pendente  lite. 


Adniiiiistra- 
tion  boud 
when  ad- 
ministrator 
is  out  of 
England. 
Whether  in 
such  case  the 
sureties  must 
be  resident 
within  the 
kingdom. 


altogether  (/•),  but  the  Court  has  no  power  to  dispense  with  the 
bond  (.v). 

In  an  administration  pouJoite  lite,  limited  to  recover  certain 
suras,  and  granted  jointly  to  the  nominees  of  the  two  parties  in 
the  suit,  the  Court  will  not  dispense  with  such  administrators 
entering  into  a  joint  bond  (J). 

If  the  administration  be  committed  to  a  person  out  of  Eng- 
land, it  used  to  be  requisite  that  the  sureties  to  the  bond  should 
be  resident  within  the  kingdom  {u). 

When  this  rule  was  established  the  assignee  of  the  bond 
could  not  have  served  the  sureties  out  of  England  with  process. 
But  since  the  Common  Law  Procedure  Act,  15  &  IG  Vict.  c.  76, 
s.  18,  service  on  a  person  abroad  may  be  effected.  And  the  rule 
has  consequently  been  relaxed  (.r). 


(?•)  For  instances  wliere  the  Court 
has  exercised  this  power,  see  ChverJy 
V.  Gladdish,  2  Sw.  &  Tr.  335,  where 
the  unadministered  estate  of  a  tes- 
tator had  been  transferred  to  the 
Accountant- General  of  the  Court 
of  Chancer}'  and  a  bill  filed  pray- 
ing for  it  to  be  administered  by 
that  Coiu't.  And  in  the  case  of 
In  the  goods  of  Be  la  Farque, 
ibid.  631,  where  the  administra- 
tor was,  in  consequence  of  sick- 
ness, in  great  poverty  and  un- 
able to  induce  any  of  his  relations 
or  friends  to  become  siu'eties.  In 
the  cases  of  Ducliy  of  CormcaU  v. 
Canning,  5  P.  D.  114,  and  In  the 
goods  of  Cope,  15  P.  D.  107,  the 
Court  dispensed  with  sureties.  But 
in  Jackson  v.  Jackson,  L.  B.  1  P. 
&  D.  12,  the  Court  declined  to 
dispense  with  justifpng  sureties, 
although  a  receiver  had  been  ap- 
pointed by  the  Com-t  of  Chancery. 
So  in  the  case  of  In  the  goods  of 
Paxfon,  14  P.  D.  40,  the  Court 
refused  to  dispense  with  justifying 
sureties,  as  being  contrary  to  its 
practice,  but,  under  the  circum- 
stances, as  the  estate  was  being 
administered  in  the  Chancery  Divi- 
sion, the  Court  allowed  the  security 
to  be  limited  to  twice  the  amount 


of  the  ajiplicant's  beneficial  interest. 
And  see  In  the  goods  of  Cormack, 
[1891]  P.  151;  Askeiv  v.  AsMo, 
ibid.  174.  The  Coixrt  wall  not  dis- 
pense with  sureties  by  reason  of 
the  property  being  large  and  the 
risk  small:  In  the  goods  of  Earle,  10 
P.  D.  196;  InthegoodsofMcGowan, 
10  P.  D.  197. 

(s)  In  the  goods  of  Poivis,  34  L.  J. 
P.  &  M.  55. 

{t)  Stanley  v.  Bernes,  1  Hagg.  221. 
But  see  sect.  82  of  the  Court  of 
Probate  Act,  ante,  p.  422. 

(u)  In  the  goods  of  O^Bijrne,  1 
Hagg.  316.  See  also  Cambiaso  v. 
Negrotto,  2  Add.  439,  as  to  bonds 
on  grants  of  administration  to 
foreigners. 

(x)  In  the  goods  of  Reed,  3  Sw. 
&  Tr.  439;  In  the  goods  of  Fer- 
nandez, 4  P.  D.  229.  But  it  is  still 
maintained  as  to  sureties  resident 
in  Scotland ;  for  the  Common  Law 
Procedure  Act,  s.  18,  excepted  places 
in  Scotland  or  Ireland :  Herbert  v. 
ShciU,  3  Sw.  &  Tr.  479,  overruling 
In  the  goods  of  Ball  in  gall,  ibid.  444, 
in  note.  However,  in  the  later  case 
of  In  the  goods  of  Houston,  L.  E. 
1  P.  &  D.  85,  the  Court  accepted 
sureties  to  an  administration  bond 
resident  in  Scotland,  on  the  ground 
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Where   there   has   been   an   administration  pcndodc   nilnove  Administra- 
(cfute^  and  the  minor  coming  of  age  takes  upon  himself  the  ad-  when  minor 
ministration,  he  is  obbged  to  give  security  to  the  same  amount  comes  of  age. 
that  the  administrator  did  in  the  first  instance  {y). 

Justifying  securities  to  the  administration  bond  are  called  Justification 
for  at  the  Court's  discretion  according  to  the  circumstances  of  the^bomT-'*  ° 
each  case ;  except  that  there  is  one  general  rule,  that  where 
there  is  not  a  personal  service  of  the  decree  on  the  party  or 
parties  having  a  prior  claim  to  the  grant,  justifying  securities 
are  required  (;:).  Where  the  sureties  are  required  to  justify  in 
the  ordinary  course  of  practice,  the  Court  will  not  dispense  with 
this,  even  partially,  except  under  very  special  circumstances  («), 

Where  the  application  that  the  sureties  may  be  directed  to 
justify  is  made  on  behalf  of  a  next  of  kin,  the  Court  feels 
bound  to  grant  it ;  but  it  may  be  sufficient  for  the  sureties  to 
justify  in  respect  of  the  share  of  the  party  excluded  from  the 
administration  iV) . 

Where  administration  cum  tesfamenfo  annexo  was  granted  to  next  of  kin 
the  next  of  kin,  on  the  ground  of  there  being  no  executor  or  ''^^^^""^ti'ator 

'  o  o  cum  testamento 

residuary  legatee  who  survived  the  testator,  the  party,  who  had  amexo  : 
unsuccessfully  claimed  the  administration  derivatively  from  the 
residuary  legatee,  prayed  that  the  sureties  to  the  administration 
bond  of  the  next  of  kin  might  be  compelled  to  justify  ;  but  the 
Court  rejected  the  application,  as  contrary  to  the  established 
practice  (<?). 

But  a  residuary  legatee  for  life,  taking  administration  with  residuary 
the   Will   annexed,  may  be   compelled   to   procui'e   justifying     ° 

that  the  case  was  one  in  "svliich  n.  (a);  In  the  goods  of  MiUi(jan, 
gi'eater  latitude  might  be  allowed,  2  Eobert.  108.  The  Court  will 
as  the  deceased  had  no  creditors  not  dispense  with  this  rule  in 
and  the  administrator  was  the  only  favour  of  the  official  assignee  of 
person  beneficially  interested  in  the  a  deceased  bankrupt :  Belcher  v. 
estate.  The  procedure  as  to  service  Maherly,  2  Curt.  629. 
of  process  out  of  the  jurisdiction  is  (a)  Howell  v.  Metcalfe,  2  Add. 
now  governed  by  E.  S.  C.  1883,  348.  The  mere  fact  that  a  re- 
Order  XI.,  which  has  taken  the  place  ceiver  of  the  personal  estate  had 
of  the  provisions  of  sect.  18  of  the  been  appointed  by  the  Couit  of 
C.  L.  P.  Act,  1852,  referred  to  above.  Chancery  according  to  the  practice 
As  to  the  exception  in  certain  cases  before  the  Judicature  Act,  was  no 
of  Scotland  and  Ireland,  see  Order  groimd  for  the  dispensation  :  Jach- 
XI.  r.  1  (e),  and  as  to  Scotland  in  son  v.  Jaclson,  L.  E.  1  P.  &  D.  12; 
the  cases  not  so  excepted,  see  35  L.  J.  P.  &  M.  3. 
Order  XI.  r.  2.                                              (h)  Coppin    v.    Dillon,   4    Hagg. 

(?/)  Alhott  V.  Ahhott,  2  Phill.  578.  376. 

[z)  AitJnn  V.  Ford,  3  Hagg.  194,  (r)  Taylor  x.  Diplod-,  2  Phill.  280. 
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lei^atec : 


husband  resi- 
dent abroad : 


temporary  ad- 
ministrator : 


under  the  old 
practice  the 
Court  would 
not  allow 
separate 
bonds. 


sureties  {d).  On  another  occasion,  the  Court  refused,  on  re- 
nunciation of  a  co-executor,  to  grant  administration  "with  the 
Will  annexed,  without  justifying  sureties,  to  the  daughter,  the 
residuary  legatee,  during  the  lunacy  of  her  mother,  the  other 
executor  and  residuary  legatee  in  trust  (r). 

Administration  de  hoiun  -non  with  a  Will  annexed,  in  which 
was  no  executor,  was  granted,  to  one  of  two  legatees,  a  decree 
with  intimation  having  issued,  in  their  joint  names  against  the 
residuary  legatee ;  the  sureties  justifying  in  the  amount  of  the 
surplus  beyond  the  interest  of  the  one  legatee  or  (on  a  proxy  of 
consent  from  the  other)  beyond  the  joint  interests,  and  an 
affidavit  of  no  outstanding  debts  being  made  (./'). 

A  husband,  resident  abroad,  was  directed,  on  the  application 
of  creditors,  to  find  justifying  sureties  resident  within  the  juris- 
diction, on  taking  a  grant  of  administration  to  his  wife  (g). 

There  may  also  be  justifying  sureties  required  to  the  adminis- 
tration bond  in  cases  of  temporary  general  administration  ;  as 
durante  minore  (date  [li)  ;  or  on  a  grant  to  a  widow,  where  there 
is  a  minor  daughter  entitled  in  distribution,  limited  till  a  last 
Will  is  found  (/)  ;  or  on  a  grant,  with  the  Will  annexed,  to  a 
residuary  legatee  to  the  use  and  benefit  of  a  lunatic,  pending 
the  lunacy  {k). 

Under  the  old  practice  if  the  Court  decreed  a  general  grant, 
but,  under  special  circumstances,  required  the  sureties  to  justify- 
only  as  to  a  j-jr/r/  of  the  property,  it  would  not  allow  separate 
bonds,  so  that  ot/ier  sureties  than  those  who  justified  in  the 
requisite  amount  entered  into  the  common  administration  bond, 
in  the  double  amount  of  the  whole  property  (/). 

In  an  administration  pendente  lite  limited  to  recover  certain 
sums,  and  granted  jointly  to  the  nominees  of  the  two  parties 
in  the  suit,  the  Court  would  not  dispense  with  such  adminis- 
trators entering  into  a  joint  bond  {m). 


{d )  Friswell  v.  Moore,  3  Phillim. 
139. 

(e)  In  the  goods  of  Hardstone,  1 
Hagg.  487.  See  also  In  the  goods  of 
Williams,  3  Hagg.  217. 

(/)  Pickering  v.  Pickering,  1 
Hagg.  480. 

[g)  In  the  goods  of  Noel,  4  Hagg. 
207. 

(/t)  noicell  V.  Metcalfe,  2  Add. 
350. 

(/)  In  the  goods   of  Camphll,    2 


Hagg.  555. 

(A-)  Ante,  p.  410. 

(/)  Howell  V.  Metcalfe,  2  Add. 
348.  But  see  now  s.  82  of  the 
Court  of  Probate  Act,  ante,  p.  422. 

(;«)  Staidey  v.  Bernes,  1  Hagg. 
221.  See  further  as  to  the  practice 
respecting  the  sureties  to  adminis- 
tration bonds :  Bond  v.  Bond,  1  Cas. 
temp.  Lee,  429;  Allen  v.  Allen,  2 
Cas.  temp.  Lee,  244.  See  further 
as  to  the  practice  with  respect  to 
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Where  a  person  is  authorised  by  a  simple  power  of  attorney  Administra- 
to  take  out  administration  as  agent  for  the  use  and  benefit  of  a  attorney  of  "^ 
party  entitled  to  administration  who  is  abroad,  the  Court  will  ^^^^  of  kin. 
only  grant  administration  to  the  agent  on  the  same  terms  as  it 
would  have  granted  it  to  the  party  himself,  and,  therefore,  will 
not  alter  the  usual  conditions  of  the  administration  bond  or  the 
terms  of  the  ordinary  administration  oath  (»). 

In  a  case  decided  before   the  Married  Women's  Property  Administra- 
Act,  1882,  the  husband  of  a  married  woman  who  was  entitled  a  third  person 
to  administration  refused  to  execute  the  administration  bond  for  a  wife 
or  to  assist  her  in  obtaining  the  grant,  and  the  Court  granted  ministration 
administration  to  her  and  allowed  a  third  person  to  execute  ^heathehus- 

^  .  band  rerused 

the  bond  (o) .     Where  the  administrator  was  in  Japan,  and  a  to  execute 
considerable  sum  became  pa3\able  to  the  estate  of  the  deceased  1^^.' , 
under  an  order  of  the  Court  of  Chancery,  the  Court  allowed  allowed  to 
another  person  to  file  an  affidavit  as  to  the  increase  of  property,  fi^®. ''^^'^i'*;^'it 
and  to  execute  the  bond  to  cover  the  increased  duty  (in  the  and  execute 
place  of  the  administrator),  with  two  sureties  on  the  under- 
standing  that   as   soon   as   possible   the   administrator   should 
execute  a  similar  bond  ( p) . 

The   Court  will  not  discharge  the  original   sureties   to   an  Court  wiU  not 
administration  bond  and  allow  other  sureties  to  be  substituted  orio-^n^iP 

for  them  ((/).  sureties. 

It  remains  to  mention  such  rules  of  the  Court  of  Probate  as 
apply  to  administration  bonds. 

By  rule  38,  P.  E.   (Non-contentious  Business),  "  Adminis-  Rule  38,  P.  R. 
tration  bonds  are  to  be  attested  by  an  officer  of  the  principal  (^^o^^-^onten- 
registry,  by  a  district  registrar,  or  by  a  commissioner  or  other  ness).    Who 
person  now  or  hereafter  to  be  authorised  to  administer  oaths  the  bond*.^^ 
under  20  &  21  Vict.  c.  77,  and  21  &  22  Vict.  e.  95  ;  but  in  no 
case  are  they  to  be  attested  by  a  proctor,  solicitor,  attorney, 
or  agent  of  the  party  who  executes  them.     The  signature  of 

suing  on  administration  bonds:  In  that  her  husband  should  join  in  the 

the  (joods  of  Rowden,  3  Sw.  &  Tr.  administration  bond;  the  husband 

25  ;  In  the.  goods  of  Irving,  L.  E.  2  incurring  no  responsibility,  and  the 

P.  &  D.  658.  grant  conferring  no   benefit   upon 

{n)  In  the  goods  of  GoMshorotigh,  him  :  In  the  goods  of  Agree,  8  P.  D. 

1  Sw.  &  Tr.  295.  1G8. 

(o)  In  the  goods  of  Sutherland,  4  /    \    t-    ,7           ■.      ^  t,                                       ' 
Sw.  &  Tr.  189.     Since  the  Married  ,^^'^  ^"  ^^'^  ^'"^'  "^  ^^''''  ^  ^-  ^' 
Women's  Property  Act,  1882,  how- 
ever, when   a  married  woman    is  {q)  In  the  goods  of  Stark,  L.  E. 
administratrix,  it  is  not  necessary  1  P.  &  D.  76. 
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Rule  39. 
Number  of 
sureties  and 
amount  of 
bond. 


Rule  40. 
Preparation 
of  bond. 
Rule  41. 
Sureties  to  be 
responsible 
persons. 


tlie  fidmiuisti'fitor  or  administratrix  to  such  bonds,  if  not  taken 
in  the  principal  registry,  must  be  attested  by  the  same  person 
who  administers  the  oath  to  such  administrator  or  adminis- 
tratrix "(;•)  • 

By  rule  39,  "  In  all  cases  of  limited  or  special  administra- 
tion two  sureties  are  to  be  required  to  the  administration 
bond  (unless  the  administrator  be  the  husband  of  the  deceased 
or  his  representative,  in  which  case  but  one  surety  will  be 
required),  and  the  bond  is  to  be  given  in  double  the  amount  of 
the  property  to  be  placed  in  the  possession  of  or  dealt  with  by 
the  administrator  by  means  of  the  grant  (.s) .  The  alleged  value 
of  such  property  is  to  be  verified  by  affidavits  if  required." 

By  rule  40,  "  The  administration  bond  is,  in  all  cases  of 
limited  or  special  administrations,  to  be  prepared  in  the  registry." 

By  rule  41,  "  The  registrars  are  to  take  care  (as  far  as  pos- 
sible) that  the  sureties  to  administration  bonds  are  responsible 
persons  "  {t). 

By  the  Probate  Directions  of  May  10th,  1893,  given  in  lieu  of 
those  of  November  15th,  1892,  it  is  directed  :  1.  that  "  The 
administration  of  a  foreign  subject  resident  abroad  may,  (a)  if 
it  shall  be  proved  by  affidavit  that  the  deceased  left  no  debts  in 
England,  (b)  by  leave  of  a  judge  at  chambers,  be  allowed  to 
give  a  bond  mth  foreign  sureties.  2.  In  all  other  cases  sureties 
residing  in  the  United  Kingdom,  the  Channel  Islands,  or  the 
Isle  of  Man,  shall  be  required,  except  by  leave  of  a  judge  at 
chambers  "  {u). 


(?•)  But  this  rule  may  be  dis- 
pensed with  :  In  the  goods  of  Parker, 
L.  E.  1  P.  &  D.  301. 

(s)  As  to  reducing  the  penalty  of 
the  bond,  see  ante,  p.  422,  and  as 
to  dispensing  with  sureties,  see  ante, 
pp.  421,  425,  426. 

{t)  The  "  Guarantee  Society"  has 
been  accepted  by  the  Court  as  surety 


to  a  bond  given  by  an  administrator 
pending  suit,  even  though  the 
directors  do  not  by  bond  render 
themselves  personally  liable:  Car- 
penter  v.  Queen's  Proctor,  7  P.  J), 
235. 

{u)  See  In  the  goods  of  De  Beau- 
fort, [1893]  P.  231 ;  In  the  goods  of 
Scott,  [1895]  P.  342. 
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OF  THE  EFFECT  OF  PROBATE   AND    LETTERS  OF  ADMINISTRA- 
TION,   AS    LONG    AS  THEY   ARE    UNREVOKED  : OF   THE 

REVOCATION    OF    THEM,     AND     OF    THE    CONSEQUENCES 
THEREOF. 


CHAPTER  THE  FIEST. 


OF  THE  EFFECT   OF   PROBATE  AND  LETTERS  OF  ADMINISTRA- 
TION AS  LONG  AS  THEY  REMAIN  UNREPEALED. 

It  is  a  legal  consequence  of  the  exclusive  jurisdiction  of  the  As  to  what 
Probate  Division  in  deciding  on  the  validity  of  Wills  of  per-  fecTifS^n^' 
sonalty,  and  granting  administration,  that  its  sentences  pro-  elusive. 
nounced  in  the  exercise  of  such  exclusive  jurisdiction  should 
be    conclusive   evidence   of  the  right  directly  determined  {a). 
Hence  a  probate,  even  in  common  form,  unrevoked,  is  con- 
clusive both  in  the  Courts  of  Law  and  of  Equity  {b),  as  to  the 
appointment  of  executor,  and  the  validity  and  contents  of  a 
Will,  so  far,  as  to  cases  prior  to  the  Land  Transfer  Act,  1897, 
as  it  extends  to  personal  property,  and  as  to  Wills  coming 
within  the  operation  of  that  Act,  as  to  both  real  and  personal 
property  ;  and  the  Will  cannot  be  impeached  by  evidence  even 
of  fraud  (c). 

(a)  1  PHI.  Ev.  343,  Ttli  edit.  stat.  21  &  22  Vict.  c.  56  (see  ante, 
(6)  Allen  v.  Dundas,  3  T.  E.  125;  p.  270,  n.  (»i),  stands  on  tlie  same 
Griffiths  V.  Hamilton,  12  Ves.  298 ;  footing ;  and  it  makes  no  difference 
Jones  V.  Jones,  3  Meriv.  171.  All  that  proceedings  are  pending  in 
the  then  cases  on  this  subject  will  Scotland  for  a  reduction  of  the  con- 
be  found  collected  and  commented  firmation :  Cumming  v.  Fraser,  28 
on  with  great  abiUty  in  Hargrave's  Beav.  614. 

Law  Tracts,  pp.  459  et  seq.    A  pro-  (c)  Griffiths  v.  Hamilton,  12  Ves. 

bate  obtained,  as  a  matter  of  course,  307  ;    ante,   p.   30  ;   post,   pp.  435, 

on  a  Scotch    confirmation,  under  436. 
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Therefore  it  is  not  allowable  to  prove  that  anotlier  person  was 
appointed  executor,  or  that  the  testator  was  insane,  or  that  the 
Will  of  which  the  probate  has  been  granted  was  forged :  for 
that  would  be  directly  contrary  to  the  seal  of  the  Court  in  a 
matter  within  its  exclusive  jurisdiction  (f/). 

In  short,  without  the  constat  of  the  Probate  Division,  no 
Court  can  take  notice  of  the  rights  of  representation  to  personal 
property,  or  to  real  estate  in  cases  coming  mtbin  the  operation 
of  the  Land  Transfer  Act,  1897 ;  and  when  that  Division  has, 
by  the  grant  of  probate  or  letters  of  administration,  established 
the  right,  no  other  Court  can  permit  it  to  be  gainsay ed  {e) . 
Stat.  20  &  21  By  the  Coui-t  of  Probate  Act  (20  &  21  Vict.  c.  77,  s.  75), 
^  ict.  c.  i7,  a  A-fter  any  grant  of  administration,  no  person  shall  have  power 
to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  the 
deceased,  as  to  the  personal  estate  comprised  in,  or  affected  by, 
such  grant  of  administration,  until  such  administration  shall 
have  been  recalled  or  revoked." 

A  probate  is  conclusive  evidence  that  the  instrument  proved 
was  testamentary  according  to  the  law  of  this  country,  but  it 
proves  nothing  else  (/).  Therefore  the  fact  that  probate  of  a 
Will  has  been  granted  by  an  English  Court  is  not  conclusive 
that  the  testator  was  domiciled  in  England,  even  though 
the  Will  is  in  such  form  that,  though  admissible  as  a  testa- 
mentary instrument  according  to  the  English  law,  it  would  not 
have  been  entitled  to  probate,  according  to  the  law  of  the 
country  of  the  true  domicil  of  the  deceased  ( g) .  And  it  would 
seem  from  the  decision  of  the  House  of  Lords  in  Concha  v. 
Concha  {Ji),  that  even  though  the  facts  had  been  such  that  the 
Court  in  granting  probate  decided,  and  necessarily  decided,  the 
question  of  domicil  (which  was  not  the  case  in  Concha  y.  Concha), 
yet  the  judgment  would  not  have  bound  everybody  as  a  judg- 
ment in  rem,  but  would  leave  open  the  question  of  domicil,  so 
far  as  regards  the  distribution  of  the  residuary  sum  of  the  tes- 
tator's property  after  all  the  creditors,  who  had  a  right  to  come 
upon  it,  had  been  sufficiently  paid  off. 
Aftersentence       So,  in  Bouchicr  v.   Taylor  (/),  it  was  decided  by  the  House 

((7)  Noel  V.  TT''e/7s,  1  Sid.  359.  {(j)  Bradford  v.  Young,  26  C.  D. 

{e)Att.-Gen.    v.    Partington,     3  656 ;  29  C.  D.  617. 

Hurl.  &  C.  204;  Ee  Ivory,  10  C.  D.  (A)  11  App.  Cas,  541. 

372.  (/)4Bro.P.C.70S,Toml.edit.  See 

(/)  Whicker  v.  Hume,  7  H.  of  L.  Hargrave's  Law  Tracts,  pp.  472— 

124.  476.    The  case  of  Bouch  ier  v.  Taylor 
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of  Lords  that  after  a  sentence  in  the  Ecclesiastical  Com't  deter- 
mining the  question  who  are  the  next  of  kin  of  the  intestate, 
and  granting  letters  of  administration  to  the  person  found  to  be 
such  next  of  kin,  the  Court  of  Chancery  was  precluded  from 
directing  any  issue  to  try  that  question.  And  this  decision  was 
held  by  Lord  Lyndhiu'st  in  Barr  v.  Jackson  (/<•)  (reversing  the 
decree  of  Knight  Bruce,  V.-C.)  (/),  to  be  a  binding  authority 
for  the  proposition,  that  if  the  sentence  of  the  Ecclesiastical 
Court,  in  a  suit  for  administration,  turns  upon  the  question  of 
which  of  the  parties  is  next  of  kin  to  the  intestate,  such  sentence 
is  conclusive  upon  that  question  in  a  subsequent  suit  in  the 
Court  of  Chancery,  between  the  same  parties,  for  distribu- 
tion (^;«). 

Upon  this  principle  it  was  decided,  that  payment  of  money 
to  an  executor,  who  has  obtained  probate  of  a  forged  Will,  is 
a  discharge  to  the  debtor  of  the  deceased,  notwithstanding  the 
probate  be  afterwards  declared  null  in  the  Ecclesiastical  Court, 
and  administration  be  granted  to  the  intestate's  next  of  kin  [n)  : 
for  if  the  executor  had  brought  an  action  against  the  debtor, 
the  latter  could  not  have  controverted  the  title  of  the  executor, 
as  long  as  the  probate  was  unrepealed :  and  the  debtor  was  not 


of  Ecclesiasti- 
cal Court 
determining 
who  are  next 
of  kin  no 
issue  could  be 
directed  by 
Court  of 
Chancery  to 
try  such 
question. 


Payment  to 
executor  who 
has  obtained 
probate  of 
forged  Will 
is  good  dis- 
charge of 
debtor. 


was  mucli  discussed  in  tlie  House 
of  Lords  in  Concha  v.  Concha  {ubi 
sup.),  and  distinguislied  on  tlie 
ground,  1st,  that  the  question  as 
to  which  the  residuary  legatee 
under  the  Will  of  Alice  Merchant 
was  held  bound  by  reason  of  the 
decision  against  his  predecessor  in 
title,  was  the  very  point  which  had 
to  be  decided  by  the  Spiritual  Court 
in  the  litigation  between  Dr.  Bou- 
chier  and  the  executors  of  Alice 
Merchant :  and  2ndly,  that  at  that 
time  the  Spiritual  Court  was  a 
Court  of  distribution  as  well  as  a 
Court  merely  to  determine  the 
question  of  the  validity  of  the  testa- 
ment, and  to  grant  probate  or  ad- 
ministration. 

(A-)  1  PhU.  C.  C.  582. 

(0  1  Y.  &  Coll.  C.  C.  585. 

(m)  So  long  as  letters  of  adminis- 
tration remain  in  force   they   are 

AV.E. — VOL.  I. 


conclusive  evidence  that  the  ad- 
ministrator to  whom  as  next  of  kin, 
or  one  of  the  next  of  kin,  they  were 
granted,  is  in  fact  such  next  of  kin : 
Be  Ivory,  10  C.  D.  372,  ^3fr  Lush, 
J.,  374.  In  Long  v.  Waheling,  1 
Beav.  400,  where  A.  B.,  being  en- 
titled to  a  fund  in  Court,  died,  and 
administration  was  granted  to  a 
person,  as  "  the  natural  and  lawful 
sister  "  of  A.  B.  ;  and  it  appeared 
from  the  proceedings  in  the  cause, 
that  A.  B.  was  illegitimate,  the 
Court  refused  to  pay  the  fund  to 
the  administratrix,  but  directed  it 
to  be  carried  over  to  a  separate 
account,  with  directions  that  it 
should  not  be  paid  out  of  Court 
without  notice  to  the  Crown. 

(n)  Allen  v.  Dundas,  3  T.  E.  125. 
See  also  Prosser  v.  Wagner,  1  C.  B. 
N.  S.  289,  and  stat.  20  &  21  Vict. 
c.  77,  s.  77,  2^ost,  p.  460. 
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Probate  con- 
clusive as  to 
every  part  of 

wm. 


In  what  cases 
a  Court  of 
Equity  will 
interfere. 


obliged  to  wait  for  a  suit,  when  lie  knew  tliat  no  defence  eoukl 
be  made  to  it  (o) . 

When  there  is  a  question,  whether  particular  legacies  given 
by  a  Will  are  cumulative  or  substituted,  it  is  often  determined 
by  the  circumstance  of  the  bequest  having  been  given  by  dis- 
tinct instruments  (^j).  In  such  a  case,  if  the  probate  has  been 
granted,  as  of  a  Will  and  codicil^  this  is  conclusive  of  the  fact  of 
their  being  distinct  instruments,  though  written  on  the  same 
paper  (</). 

The  probate  is  also  conclusive  as  to  every  part  of  the  Will  in 
respect  of  which  it  has  been  granted :  for  example,  in  Plume  v. 
Beale  (>■),  where  an  executor  proved  a  Will  of  personal  property, 
and  then  bi'ought  a  bill  in  equity  to  be  relieved  against  a  parti- 
cular legacy,  on  the  ground  of  its  having  been  interlined  in  the 
Will  by  forgery,  Lord  Cowper  dismissed  the  bill  with  costs, 
observing,  that  the  executor  might  have  proved  the  Will  in 
the  Ecclesiastical  Court,  with  a  particular  reservation  as  to  that 
legacy  (s). 

But  though  Courts  of  Equity  were  bound  to  receive,  as  testa- 
mentary, a  Will,  in  all  its  parts,  which  had  been  proved  in  the 
proper  Spiritual  Court,  yet  Courts  of  Equity,  in  certain  cases, 
affect  with  a  trust  a  particular  legacy  or  a  residuary  bequest, 
which  has  been  obtained  by  fraud  {t).  For  instance,  if  the 
drawer  of  a  Will  should  fraudulently  insert  his  own  name, 
instead  of  that  of  a  legatee,  he  would  be  considered  in  equity 
as  a  trustee  for  the  real  legatee  {u).     And  it  has  never  been 


(o)  Allen  V.  Dtmdas,  3  T.  E.  129. 
Where,  however,  a  stun  of  stock 
was  standing  in  the  name  of  a  tes- 
tatrix, which  her  executors  over- 
looked, and,  the  dividends  remaining 
unclaimed,  the  stock  was  transferred 
to  the  National  Commissioners;  and 
afterwards  one  Sanders  procured  a 
probate,  in  the  name  of  T.  Hunt,  of 
a  forged  Will  of  the  testatrix,  and 
obtained  a  transfer ;  it  was  held  by 
Lord  Langdale,  M.  E.,  that  the 
probate  did  not  authorize  a  payment 
to  Sanders,  and  that  a  party  giving 
faith  to  the  probate  was  bound  to 
see  that  the  person  claiming  under 
it  was  a  real  T.  Hunt :  Ex  parte 
Jolliffe,  8  Beav.  168. 


Cox, 


Stra. 
See 


{p)   See  infra,   Pt.  ill.  Bk.  ill. 
Ch.  II.  §  VII.  p.  1035. 

{q)  Baillie  v.  Butterfield,  1 
392. 

(r)  1  P.  Wms.  388. 

(s)  See  ante,  p.  291. 

[t)  Mitf.  PI.  257,  4th  edit. 

(h)  Harriot  v.  Harriot,  1 
666;  Mitf.  PL  258,  4th  edit. 
post,  p.  437,  note  (/).  So  in  Segrave 
v.  Kirivan,  1  Beat.  157,  the  execu- 
tor, who  was  a  barrister,  had  him- 
self prepared  the  Will,  the  rule  of 
law  at  the  time  being  that  the 
executor  was  entitled  to  the  residue 
unless  otherwise  disposed  of,  or 
unless  a  legacy  was  bequeathed  to 
him    (see  ^ws^,    Pt.    iii.    Bk.  iii. 
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thought  that  Courts  of  Equity,  by  declaring  a  trust,  in  such 
cases,  infringed  upon  the  jirrisdiction  of  the  Ecclesiastical 
Courts  (.r) . 

Again,  although  it  is  now  settled  that  a  Will  cannot,  either 
before  or  after  probate,  be  set  aside  in  equity,  on  the  ground 
that  the  Will  was  obtained  by  fraud  on  the  testator^  yet  where 
probate  has  been  obtained  by  fraud  on  the  next  of  kin,  equity 
interferes  and  either  converts  the  wrongdoer  into  a  trustee,  in 
respect  of  such  probate,  or  obliges  him  to  consent  to  a  repeal  oy 
revocation  of  it  in  the  Court  in  which  it  was  granted  (y). 


Ch.  V.  §  II.  p.  1217) ;  and  Sir  A. 
Hart  held  that  it  was  the  duty  of 
the  executor  to  have  informed  the 
testator  that  such  was  the  rule,  and 
that  he  could  not  be  allowed  to 
profit  from  this  omission,  but  must 
be  deci'eed  to  be  a  trustee  for  the 
next  of  kin.  See  also  BulkeJey  v. 
Wilford,  2  CI.  &  F.  102;  8.  C,  8 
Bligh,  111.  It  was  held  by  Sir  J. 
Stuart,  V.-C.  (notwithstanding  the 
case  of  Allen  v.  McPherson,  post, 
pp.  436  et  seq.),  that  the  Court,  under 
its  equitable  jiuisdiction,  has  autho- 
rity to  declare  an  attorney  a  trustee 
for  the  heir-at-law  and  next  of  kin 
of  real  and  personal  estate  given 
him  by  a  Will  prepared  by  himself, 
where  he  has  improperly  taken 
advantage  of  the  testator's  ignor- 
ance, or  allowed  him  to  remain 
under  a  mistaken  impression  which 
influenced  the  gift :  Hindson  v. 
WeatheriU,  1  Sm.  &  G.  609.  But 
this  decision  was  reversed  on  ajipeal, 
on  the  facts,  the  Lords  Justices 
declining  to  give  any  opinion  on 
the  law  of  the  case :  Lord  Justice 
Turner,  however,  distinguished  it 
from  Segi'ave  v.  Kirwan,  observing 
that  in  that  case  the  testator  had 
no  intention  to  benefit  Earwan  the 
counsel:  5  De  G.  M.  &  G.  301. 
See  also  Walker  v.  Smith,  29  Beav. 
394. 

{x)  1  Stra.  673;  Gilb.  Eq.  Eep. 
209 ;  Fonbl.  Eq.  Bk.  4,  Pt.  2,  c.  1, 

F  F 


s.  1,  n.  (a). 

(y)  Barneshj  v.  Powell,  1  Yes.  Sen. 
119,  284,  287.  The  distinction 
between  a  fraud  on  the  testator  in 
obtaining  the  Will  and  a  fraud  on 
the  next  of  kin  in  obtaining  probate, 
taken  by  Lord  Hardwicke  in 
Barnesly  v.  Powell,  was  recognized 
by  Lord  Apsley  in  Meadows  v. 
Duchess  of  Kingston,  Ambl.  764, 
and  by  Lord  Cottenham  in  Price  v. 
Dewhurst,  4  M.  &  Cr.  76,  85.  See 
also  Oingell  v.  Ilorne,  9  Sim.  539; 
Mitf.  PI.  357,  4th  edit. ;  2  Roper  Leg. 
688,  3rd  edit.  In  Priestman  v. 
Thomas,  9  P.  D.  210,  in  an  action 
in  the  Probate  Division,  T.  and  G. 
propounded  an  earlier  and  P.  a 
later  Will.  The  action  was  com- 
promised, and  by  consent  verdict 
and  judgment  were  taken  for 
establishing  the  earlier  Will.  Sub- 
sequently P.  discovei'ed  that  the 
earlier  Will  was  a  forgery,  and  in 
action  in  the  Chancery  Division  to 
which  T.  and  G.  were  parties  ob- 
tained the  verdict  of  a  jury  to  that 
effect  and  judgment  that  the  com- 
promise should  be  set  aside.  In 
another  action  in  the  Probate  DiAd- 
sion  for  revocation  of  the  probate 
of  the  earlier  Will  it  was  held, 
affirming  the  decision  of  the  Presi- 
dent of  the  Probate  Division  (9  P.  D. 
70),  that  T.  and  G.  were  estopped 
from  denying  the  forgery. 
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The   subject  was  much  discussed  in    tlio   case   of   Alien   v, 
McPhct'son  {z).      There    tlie    testator    had    by   his    Will    and 
subsequent  codicils  bequeathed   considerable    property   to    the 
plaintiff,  and  made  also  other  bequests  to   other  relatives :  he 
afterwards,  by  a  further  codicil,  revoked  these  bequests,  and  in 
lieu  of  them  made  a  small  pecuniary  provision  for  the  plaintiff  : 
The  bill  alleged  that  this  codicil  was  obtained  by  false  and 
fraudulent  representations,  made  by  an  illegitimate  son  of  the 
testator,  acting  in  confederacy  with  the  defendant,  his  daughter 
and  residuary  legatee,  as  to  the  character  and  conduct  of  the 
plaintiff :  In   the   Ecclesiastical   Court,  the   plaintiff   had   un- 
successfully resisted  the  admission  to  probate  of  the  revoking 
codicil,  on  the  ground  that  it   had   been   obtained  by  undue 
influence :  And  the  bill  fm-ther  stated  that  the  appellant  was 
confined  in  that  Court  to  grounds  of  objection  which  affected 
the  codicil  as  an  entii'e  instrument,  and  was  not  permitted  to  go 
into  the  case  stated  in  the  bill  or  into  any  other  case  solely  re- 
lating  to   the    parts   of   the   codicil   which   affected   only   the 
appellant :  To  this  bill  the  defendant  demurred :  Lord  Langdale, 
M.  R.,  overruled  the  demurrer,  being  of  opinion  that,  by  analogy 
to  former  decisions,  as  the  bill  alleged  that  the  revocation  had 
been   procured   by  the  fraud  of  the  defendant,  the  Court   of 
Chancery  had  jurisdiction  to  deprive  her  of  the  benefit  of  it,  and 
to  declare  her  to  be  a  trustee  of  that  to  which  the  law  entitled 
her  for  the  benefit  of  the  person  to  whose  prejudice  the  fraud 
was  practised  {a).      But  this   decision   was  reversed   by  Lord 
Lyndhurst,  C,  on    appeal,  and    his    Lordship    relied    on   the 
distinction  taken   by  Lord   Hardwicke    (as   above   stated),   in 
BarncsJy   v.   Powell  (b),   and   recognized    by   Lord   Apsley   in 
Meadows  v.  The  Duchess  of  Kingston  (c),  between  fraud  on  the 
testator  and  fraud  upon  the  person  disinherited  thereby :  His 
Lordship  further  relied  on  Kerrich  v.  Bransby  (d),  as  a  decision 
of   the    House  of    Lords  establishing  not  merely  that  a  Will 
cannot  be  set  aside  in  equity  for  fraud  (e),  but  further,  that  the 

(z)  5  Beav.  469;    1  Phil.   C.   C.  argued   with    much  pains  that  in 

133;  1  H.  of  L.  191.  Kerrich    v.  Bransly,  the   bill  was 

(a)  5  Beav.  469.  dismissed  on  the  merits,  and  that 

(&)  Ante,  p.  435,  note  (?/).  the  case  is,  therefore,  no  authority 

(c)  Ambl.  762,  ante,  p.  435,  n.  (y).  for  the  proposition  that  a  WlU  can- 

(rf)  7  Bro.  P.  C.  437.  not  be  set  aside  in  equity  for  fraud. 

(f)  But  Lord  Abinger,  C.  B.,  in  That,      however     (observed     Lord 

his  judgment  in  Middleton  v.  Hher-  Lyndhurst,  in  Allen  v.  McPherson, 

hurne,  4  Y.  &  CoU.  Exch.  C.  358,  1  Phil.  C.  C.  146),  has  not  been  the 
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Court  of  Chancery  has  no  jurisdiction  to  declare  the  fraudulent 
legatee  a  trustee  for  the  party  defrauded.  And  tliis  decision 
was  afterwards  affirmed  on  appeal  to  the  House  of  Lords ;  their 
Lordships  holding  that  the  Ecclesiastical  Court  had  jurisdiction 
to  refuse  and  ought  to  have  refused  probate  of  that  part  of 
the  codicil  which  affected  the  appellant,  because  giving  credit 
to  the  facts  stated  by  the  bill,  and  admitted  by  the  demurrer, 
that  part  of  the  codicil  was  not  the  "Will  of  the  testator,  having 
been  obtained  by  a  fraud  practised  on  him ;  but  that  the  proper 
course  would  have  been  to  appeal  to  the  Privy  Council  in  order 
to  set  the  matter  right,  and  not  to  file  a  bill  in  equity,  which 
was,  in  effect,  an  attempt  to  review  the  decision  of  a  Court  of 
Probate  by  the  Court  of  Chancery  (/). 

Further,  the  Court  of  Construction  may,  under  particular 
circumstances,  so  construe  an  instrument,  of  which  probate  has 
been  obtained,  as  to  render  it  ineffectual.  Thus  in  Gcuder  v. 
Standenvick  (g),  a  paper  was  proved  in  the  Spiritual  Court  as  a 
codicil  of  the  testator,  which  was  signed  by  the  executors  and 
others,  and  purported  to  be  an  acknowledgment  of  what  f/tei/ 
understood  to  be  the  Will  of  the  testator,  when  he  was  unable  to 
speak,  in  favour  of  certain  legatees ;  and  a  bill  having  been  filed 
in  equity,  a  question  was  raised  whether  they  were  entitled  to 


understanding  of    the    profession,  Harriot  v.   Marriot  {ante,  p.  434, 

and  Lord  Hardwicke,  ■who  probably  n.  («)),  of  the  drawer  of  the  Will 

was  acquainted  with  the  history  of  fraudulently    inserting    his     own 

the  case,  expressly  states  in  Burnesly  name  instead  of  that  of  the  legatee, 

V.  PowtU,  that  it  was  decided  on  that  if  probate  were  refused  in  such 

the  question  of  jurisdiction.     And  a  case,  on  account  of  the  fraud,  the 

Lord  Eldon,  in  Ex  parte  Fearon,  5  real  legatee  would  lose  his  legacy. 

Ves.  633,  647,  observed  that  it  was  And  his  Lordship  added,  that  he 

determined  in  Kerrich  \.  Branshtj  thought  it  would  be  found,  on  ex- 

that  the  Court  of  Chancery  could  amining    the   cases    in  which  the 

not  take  any  cognizance   of  Wills  House    of  Lords    had  declared   a 

of  personal  estate  as  to  matter  of  legatee  or  executor  to  be  a  trustee 

fraud.  for  other  persons,  that  they  have 

(/)  1  H.  of  L.  191.  Lords  Lynd-  been  either  questions  of  construc- 

hui-st,   Brougham,    and    Campbell  tion,  or  cases  in  which  the  party 

were   of   opinion  that    the    decree  had  been  named  as  trustee,  or  had 

should  be   affirmed,  dissentientibus  engaged  to    take  as   such,    or    in 

Lords   Cottenham,   C,  and  Lang-  which  the  Court  of  Probate  could 

dale,    M.  E.     Lord  Lyndhurst,    in  afford  no  adequateorproperremedy. 

the     course     of     delivering      his  See  also  Melhuish  v.  Milton,  3  C.  D. 

opinion,    observed  as  to  the  case  27. 

mentioned    by   Gilbert,   C.  B.,    in  {g)  2  Cox,  16. 
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tlieir  legacies  uuder  this  paper  proved  as  a  codicil :  Sir  Lloyd 
Kenyon,  Master  of  the  Rolls,  said  that,  as  it  had  been  proved 
in  the  Spiiitual  Court,  he  was  bound  to  receive  it  as  a  testa- 
mentary paper ;  but  having  so  done,  ilw  Court  of  Equity  was  to 
comtrue  it :  Now  the  effect  of  this  codicil  was  only  that  the 
parties  understood  it  to  bo  the  Will  of  the  testator  tliat  the 
asserted  legatees  should  have  legacies,  and  the  heir  promised 
to  i^erform  this ;  but  the  Court  could  not  convert  the  promise 
of  the  heir  into  the  "Will  of  the  testator  ;  and  his  Honour,  there- 
fore, thought  that  this  paper,  though  testamentary,  yet  operated 
nothing. 

Again,  in  Walsh  v.  Oladstonc  {//),  the  testator  had  di'awn  two 
cheques  on  his  banker  in  favour  of  two  of  his  servants,  with  a 
direction  that  the  cheques  should  be  presented  after  his  death  : 
About  a  year  afterwards  he  made  a  formal  Will,  in  which,  among 
other  bequests,  he  gave  an  annuity  to  each  of  the  two  servants, 
and  the  residue  of  his  personal  estate  to  certain  other  persons, 
and  revoked  all  former  Wills :  After  his  death  all  the  three 
instruments  were  admitted  to  probate  as  constituting,  together, 
his  last  Will :  and  it  was  held  by  Shadwell,  V.-C,  that,  although 
he  was  bound  by  the  decision  of  the  Ecclesiastical  Court,  to 
consider  the  two  cheques  as  part  of  the  Will,  yet  that  nothing 
which  that  Court  had  done  in  the  way  of  construction  would 
bind  the  Court  of  Chancery  ;  and  his  Honour  proceeded  to  state 
that  his  opinion,  sitting  in  the  Court  of  Construction,  was  that 
the  bequests  made  by  the  cheques  were  revoked  by  the  Will ; 
and  he  decreed  accordingly.  This  decision  was  afterwards 
affirmed  by  Lord  Lyndhurst,  C.  (/),  who  considered  the  question 
as  one  of  construction,  which  it  was  within  the  competence  of 
the  Court  of  Chancery  to  determine,  notwithstanding  the  probate 
granted  by  the  Ecclesiastical  Court :  And  his  Lordship  relied  on 
the  case  above  stated,  of  Gau-Ier  v.  Sfandcru-ick,  and  also  that  of 
Campbell  v.  Lord  Radnor  (/.•),  in  which  it  was  declared  that  the 
first  codicil,  which  had  been  admitted  to  probate,  was  to  be 
considered  as  virtually  revoked  by  the  second  (/). 

Accordingly  in  Thornton  v.  Curling  {m),  Lord  Eldon,  C, 
expressed  his  opinion  that  if  a  British  subject  domiciled  in  a 
foreign  country,  by  his  Will  appoints  an  executor,  but  makes  a 
disposition  of  his  personal  property,  which,  though  valid  by  the 

{li)  13  Sim.  261.  (?)  deepest,  Pt.  in.  Bk.  in.  Ch. 

(0  1  PHI.  C.  C.  294.  II.  §  VII.  p.  1036. 

{h)  1  Bro.  C.  C.  171.  (to)  8  Sim.  310. 
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laws  of  England,  is  invalid  by  the  laws  of  that  foreign  country, 
the  Court  of  Chancery  is  at  liberty,  notwithstanding  probate 
may  have  been  granted  in  this  country,  to  hold  that  the  Will 
has  no  operation  beyond  appointing  the  executor  :  And  his 
Lordship  observed  that  although,  as  the  Ecclesiastical  Court  had 
granted  probate  of  the  Will,  he  must  take  it  to  be  a  Will,  yet 
what  part  of  the  contents  of  that  Will  was  effectual,  and  in 
what  way  the  Court  should  determine  on  the  property,  was 
quite  a  different  thing  [ii) . 

So  in  Campbell  v,  Bedufo)/  (o),  a  plea  by  an  executor  who  has 
proved  a  Will,  that  "  the  testator  was  at  the  date  of  his  Will, 
and  also  at  the  time  of  his  death,  domiciled  in  France,  and  that 
all  the  bequests  of  the  personal  estate  affected  to  be  made  by  it 
are  by  the  law  of  France  null  and  void,"  was  held  by  Wood, 
V.-C,  to  be  a  good  plea  in  bar  to  a  suit  by  a  legatee  under  the 
Will  for  payment  of  his  legacy  and  for  administration  of  the 
personal  estate  of  the  testator. 

So  in  Loffus  v.  Mate  (/;),  which  there  has  already  been 
occasion  to  state,  a  revoking  codicil,  though  it  had  been  admitted 
to  probate,  was  not  allowed  under  the  circumstances  to  have  any 
revoking  effect  {q). 

Under  the  law  before  the  passing  of  the  Com't  of  Probate  Cases  -where 
Act   (1857),  the  jurisdiction  of   the   Ecclesiastical   Court   was  isnotconclu- 
confined  to  personal  property ;  it  had  no  power  of  administration  ^^^®  '• 
over  other  property ;  and  therefore  its  judgments  would  bind 
those  only  who  claim  an  interest  in  personal  property.     Hence 
the  probate  was  not  conclusive  evidence,  or  even,  it  would  seem, 
admissible  evidence,  that  the  instrument  was  a  Will,  so  as  to 
pass  copyhold  or  customary  estate,  or  so  as  to  operate  as  a  suffi- 
cient execution  of  a  power  to  charge  land  (/-) . 

Again,   it  has   already   appeared  («),   that    to    establish    in  to  establish 
evidence  the  Will  of  a  married  woman  made  in  execution  of  a  ^^^  of  T^^' 
power,  probate  of  it  in  the  Court  of  Probate  is  first  necessary,  in  power, 
order  to  confirm  judicially  its  testamentary  nature.     Formerly, 
however,  the  production  of  such  a  probate  would  not  alone  have 
been  sufficient  to  induce  a  Court  of  Equity  to  act  upon  it ;   for 

(«)  See  6'o?ic7ut  V.  C'y/(c/iOf,  11  App.  (>•)  Hume    v.  Paindell,    Madd.  & 

Cas.  541;   Bradford  v.   Young,   20  Geld.    331.       See    now,    however, 

C.  D.  617.  sects.  62  and  64  of  the  Probate  Act, 

(o)  Johns.  320.  1857,  post,  pp.  442,  443.     See  also 

{p)  3  Giff.  592.  the  Land  Transfer  Act,  1897,  s.  1. 

\q)  But  see  nnfe,  p.  96,  note  [l).  (.f)  Ante,  pp.  44,  301,  302. 
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Stat.  1  Vict. 
c.  26,  8.  10: 


to  authenti- 
cate a  Will  of 
real  estate : 


ou  au  indict- 
ment for 
forging  a 
Will: 

of  any  col- 
lateral matter 
which  may 
be  inferred, 
e.(/.,  death. 


there  were  other  special  circumstances  which  might  have  been 
required  to  give  the  instrument  effect  as  a  valid  appointment, 
viz.,  attestation,  sealing,  &e.,  with  which  circumstances  the 
Temporal  Courts  did  not  trust  the  judgment  of  the  Spiritual 
Court.  The  witnesses,  therefore,  to  these  facts,  must  liave  been 
examined  in  chief  to  prove  that  the  Will  was  the  wife's  act,  &c. ; 
and  if  an  attestation  were  not  required  by  the  power,  still  her 
signature  must  have  been  proved  (f).  But  by  the  10th  section 
of  the  AVills  Act  all  such  additional  varieties  in  the  execution 
of  testamentary  appointments  have,  in  effect,  been  abolished. 

Further,  as  the  Court  of  Probate  had  no  jurisdiction  to 
authenticate  a  Will,  as  far  as  it  related  to  real  estate,  it  was 
held  that  the  probate  was  no  evidence  at  all  of  the  validity  or 
contents  of  a  Will  as  to  such  property  {u),  not  even  when  the 
original  Will  was  lost  {x),  except  indeed  as  a  mere  copy. 

So  on  an  indictment  for  forging  a  Will,  probate  of  that  Will 
unrepealed  is  not  conclusive  evidence  of  its  validity  so  as  to  be 
a  bar  to  the  prosecution  {y). 

It  must  also  be  observed,  that  although  the  sentences  of  the 
Court  of  Probate  are  conclusive  evidence  of  the  right  directly 
determined,  yet  they  are  not  so  of  any  collateral  matter,  which 
may  possibly  be  collected  or  inferred  from  the  sentence  by 
argument  (s) .  Therefore  letters  of  administration  which  have 
been  granted  to  a  person  as  administrator  of  the  effects  of  A.  B,, 
deceased,  are  not  prima  facie  evidence  of  A.  B.'s  death  [a]. 


(0  Eich  V.  Cochell,  9  Ves.  376. 
See  also  Morgan  v.  Annis,  3  De  G. 
&  Sm.  461,  where  Knight  Bruce, 
V.-C,  said  lie  had  no  doubt  the 
Court  of  Chancery  had  jurisdiction 
to  decide  on  the  validity  of  the  exe- 
cution of  a  testamentary  power  over 
personalty,  with,  reference  to  the 
donee's  state  of  mind  at  the  time  of 
the  alleged  execution. 

(h.)  Bull.  N.  P.  245. 

[x)  Doe  V.  Calvert,  2  Campb.  389. 

(y)  Rex  V.  Buttery,  Euss.  &  Ey. 
C.  C.  E.  342.  It  is  said  in  Rex  y. 
Vincent,  1  Stra.  481,  that  the  pro- 
bate was  admitted  as  conclusive 
evidence  on  a  similar  prosecution  : 
but  thatcase  must  nowbe  considered 
as  overruled.     See  Rex  v.    Gibson, 


Euss.  &  Ey.  C.  C.  E.,  at  p.  343, 

note  (a). 

(z)  Blachham'a  Case,  1  Salk.  290. 

(a)  Thompson  v.  Donaldson,  3 
Esp.  N.  P.  0.  63;  Moons  v.  De 
Bernales,  1  Euss.  Chan.  Cas.  301 
(but  see  French  v.  French,  Dick. 
268,  where  Lord  Hardwicke,  under 
particular  circumstances,  admitted 
the  probate  as  proof  of  the  testator's 
death).  However,  if  the  plaintiff 
sues  an  executor  or  administrator, 
and  there  is  no  plea  of  ne  unques 
executor  or  administrator,  the  plain- 
tiff's rigbt  to  sue  is  admitted,  and 
therefore  no  evidence  can  be  re- 
quired of  the  death  of  the  testator 
or  intestate :  Lloyd  v.  Finlayson,  2 
Esp.  564. 
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Likewise,  though  no  evidence  was  receivable  to  impeach  the 
probate  or  the  letters  of  administration,  being  the  judicial  acts 
of  a  Court  having  competent  authority,  yet  it  might  be  proved 
that  the  Court  which  granted  them  had  no  jurisdiction,  and  that 
therefore  their  proceedings  were  a  nullity  [h).  So  it  may  be 
proved  that  the  supposed  testator  or  intestate  is  alive  :  for  in 
such  case  the  Court  of  Probate  can  have  no  jurisdiction,  nor 
their  sentence  any  effect  (c).  And  it  may  be  shown  that  the 
seal  attached  to  the  supposed  probate  has  been  forged ;  for  that 
does  not  impeach  the  judgment  of  the  Court  of  Probate  [d) :  or 
that  the  letters  testamentary  have  been  revoked  ;  for  this  is  in 
affirmance  of  its  proceedings  [c). 

Very  material  alterations  of  some  of  the  doctrines  above  stated  Alterations  in 
were  introduced  by  the  Court  of  Probate  Act,  1857  (20  &  21  ^^^  effect^of° 

"Vict.  C.  77).  probate  as  to 

r68;l  GStRtjG 

By  sect.  61  of  that  statute,   "  Where  proceedings  are  taken  g^^^^  r,Q  ^'21 
"  under  this  Act  for  proving  a  Will  in  solemn  form,  or  for  Vict.  c.  71, 
*'  revoking  a  probate  of  a  Will,  on  the  ground  of  the  invalidity  a  Will  affect- 
"  thereof,  or  where  in  any  other  contentious  cause  or  matter  ing  real  estate 

1  •      *  T    •  TTT-      •        •  •  IS  proved  m 

"  under  this  Act  the  validity  of  a  Will  is  disputed,  unless  in  the  solemn  form, 
"  several  cases  aforesaid  the  Will  affects  only  personal  estate,  ll^^^i  ^  con- 
"  the  heu"  at  law,  devisees  and  other  persons  having  or  pretending  tentious  pro- 
"  interest  in  the  real  estate  affected  by  the  Will  shall,  subject  heir  and 
"  to  the  provisions  of  this  Act,  and  to  the  rules  and  orders  under  persons 

'^  .  .  ,  interested  in 

"  this  Act,  be  cited  to  see  proceedings,  or  otherwise  summoned  the  real  estate 

"  in  like  manner  as  the  next  of  kin,  or  others  having  or  pretending   °   e  ci  e  . 

"  interest  in  the  personal  estate  affected  by  a  Will,  should  be 

"  cited  or  summoned  and  may  be  permitted  to  become  parties, 

"  or  intervene  for  their  respective  interests  in  such  real  estate, 

"  subject  to  such  rules  and  orders,  and  to  the  discretion  of  the 

*' Court"  (/)'. 

[h)  Allen  v.  Dundas,  3  T.  E.  130.  England  and  at  a  date   since  the 

(c)  Ibid.  Wills  Act    came    into    operation : 

{d)  Marriot  v.  Marriot,    1  Stra.  Campbell  v.  Liici/,  L.  E.  2  P.  &  D. 

071.  209.     "Where,  in  a  suit  commenced 

(e)  Bull.  N.  P.  247.  by  caveat,  the  party  propounding  a 

( / )  The    affidavit  on  which   an  Will  wishes  to  cite  the  heir-at-law 

application    to     cite     the    persons  under  this  section,  before  pleas  have 

interested  in  the  real  estate  affected  been  filed  contesting  the  validity  of 

by  a  Will  in  dispute  is  based,  must  the  Will,  he  must  make  an  affidavit 

state  not  only  that  it  disposes   of  that  he  intends  to  proceed  and  prove 

real  estate,  but  that   it  was  exe-  the  Will  in  solemn  form  :  Peacock  v. 

cuted   according    to    the    law    of  L»we,  L.  E.  IP.  &  D.  311,  com- 
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Sect.  G2. 
Where  the 
Will  is  proved 
in  solemn 
form,  or  its 
Viilidity  other- 
wise decided 
on,  the  decree 
of  the  Court 
to  be  binding 
on  the  persons 
interested  in 
the  real 
estate. 


Sect.  63. 
Heir  in  cer- 
tain cases  not 
to  be  cited 
and  where 
not  cited 
not  to  be 
affected  by 
probate. 


And  Ly  sect.  62,  ''  AVhere  probate  of  such  Will  is  granted, 
after  such  proof  in  solemn  form,  or  wliere  the  validity  of  the 
Will  is  otherwise  declared  by  the  decree  or  order  in  such  con- 
tentious cause  or  matter  as  aforesaid,  the  probate,  decree,  or 
order  respectively  shall  enure  for  the  benefit  of  all  persons 
interested  in  the  real  estate  affected  by  such  Will,  and  the 
probate  copy  of  such  Will,  or  the  letters  of  administration 
with  such  Will  annexed,  or  a  copy  thereof,  respectively, 
stamped  with  the  seal  of  her  Majesty's  Court  of  Probate, 
shall  in  all  Courts,  and  in  all  suits  and  proceedings  affecting 
real  estate  of  whatever  tenure  (save  proceedings  by  way  of 
appeal  under  this  Act,  or  for  the  revocation  of  such  probate 
or  administration),  be  received  as  conclusive  evidence  of  the 
validity  and  contents  of  such  Will,  in  like  manner  as  a  probate 
is  received  in  evidence  in  matters  relating  to  the  personal 
estate  ;  and  where  probate  is  refused  or  revoked  on  the  ground 
of  the  invalidity  of  the  Will,  or  the  invalidity  of  the  Will  is 
otherwise  declared  by  decree  or  order  under  this  Act,  such 
decree  or  order  shall  enure  for  the  benefit  of  the  heir  at  law 
or  other  persons  against  whose  interest  in  real  estate  such 
Will  might  operate,  and  such  Will  shall  not  be  received  in 
evidence  in  any  suit  or  proceedings  in  relation  to  real  estate, 
save  in  any  proceeding  by  way  of  appeal  from  such  decrees  or 
orders"  {g). 

And  by  sect.  63,  "  Nothing  herein  contained  shall  make  it 
necessary  to  cite  the  heir-at-law  or  other  persons  having  or 
pretending  interest  in  the  real  estate  of  a  deceased  person, 
unless  it  is  shown  to  the  Court  and  the  Court  is  satisfied  that 
the  deceased  was,  at  the  time  of  his  decease,  seised  of  or 


mented  on  in  Moran  v.  Place,  [1899] 
C.  A.  214.  In  an  action  as  to  the 
validity  of  a  Will  the  Court  refused 
to  order  the  assignee  of  th.e  heir-at- 
law  of  the  testatrix  to  be  cited  as  a 
person  having  or  jwetending  in- 
terest in  the  real  estate  affected  by 
the  Will :  Jones  v.  Jones,  7  P.  D. 
66.  The  provisions  of  the  above 
section  are  not  altered  by  the  Judi- 
cature Acts  and  the  rules  therein 
contained ;  therefore,  in  order  that  a 
decree  in  a  testamentary  suit  may 
bind  the  heir-at-law  or  devisee  of 
real  estate,   a   citation   should    be 


taken  out  against  them  under  the 
provisions  of  the  above  section, 
notwithstanding  the  directions  of 
E.  S.  C.  1883,  Ord.  svi.  r.  11,  E. 
8.  C.  1875,  Ord.  xvi.  r.  13  :  Ken- 
nuway  v.  Kenmnvay,  1  P.  D.  148. 

[(j)  This  clause,  as  likewise  the 
61st  section,  ante,  p.  441,  and 
sects.  63  and  64,  infra,  are  not  ap- 
plicable to  Wills  executed  before  the 
Wills  Act,  or  which  in  whole  or  in 
part  have  been  executed  not  in 
accordance  with  the  requirements 
of  the  Wills  Act :  CampMl  v.  Lucy, 
L.  E.  2  P.  &  D.  209. 
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entitled  to  or  had  power  to  appoint  by  "Will  some  real  estate 
beneficially,  or  in  any  case  where  the  Will  propounded,  or  of 
which  the  validity  is  in  question,  would  not  in  the  opinion  of 
the  Court,  though  established  as  to  personalty,  ail'ect  real 
estate  ;  but  in  every  such  case,  and  in  any  other  case  in  which 
the  Court  may,  with  reference  to  the  circumstances  of  the 
property  of  the  deceased  or  otherwise,  think  fit,  the  Court  may 
proceed  without  citing  the  heir  or  other  persons  interested  in 
the  real  estate  :  provided,  that  the  probate,  decree  or  order  of 
the  Court  shall  not  in  any  case  affect  the  heir  or  any  person 
in  resjDect  of  his  interest  in  real  estate,  unless  such  heir  or 
person  has  been  cited  or  made  party  to  the  proceedings,  or 
derives  title  under  or  through  a  person  so  cited  or  made 
party"  (A). 

And  by  sect.  64,  "  In  any  action  at  law  or  suit  in  equity,  Sect.  64. 
where,  according  to  the  existing  law,  it  would  be  necessary  to  Probate  or 

'  ,  .    .      1    ,Tr-n    •  -I  11-1  office  copy  to 

produce  and  prove  an  origmal   Will  m  order  to  establish  a  be  evidence 
devise  or  other  testamentary  disposition  of  or  affecting  real  ?* *{li*tscon- 
estate,  it  shall  be  lawful  for  the  party  intending  to  establish  cerning  real 
in  proof  such  devise  or  other  testamentary  disposition,  to  give  where' the 
to  the  o]Dposite  party,  ten  days,  at  least,  before  the  trial  or  ^ii^'^wTi°^ 
other  proceeding  in  which  the  said  proof  shall  be  intended  to  put  in  issue, 
be  adduced,  notice  that  he  intends  at  the  said  trial  or  other 
proceeding  to  give  in  evidence,  as  proof  of  the  devise  or  other 
testamentary  disposition,  the  probate  of  the  said  Will  or  the 
letters  of  administration  with  the  Will  annexed,  or  a  copy 
thereof,  stamped  with  any  seal  of  the  Court  of  Probate ;  and 
in  every  such  case  such  probate  or  letters  of  administration,  or 
copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  suffi- 
cient evidence  of  such  Will  and  of  its  validity  and  contents, 
notwithstanding  the  same  may  not  have  been  proved  in  solemn 
form,  or  have  been  otlierwise  declared  valid  in  a  contentious 
cause  or  matter,  as  herein  provided,  unless  the  party  receiving 
such  notice  shall,  within  four  days  after  such  receipt,  give 
notice  that  he  disputes  the  validity  of  such  devise  or  other 
testamentary  disposition"  (?). 

(/i)  See  ante,  p.  250,  and  tlie  the  rule. 
Eule  78  (Contentious)  there  stated,  (,')  The  true  meaning  of  this  pro- 
as to  obtaining  the  requisite  order  vision  appears  to  be  that  when  a 
authorizing  the  citation  of  the  heir,  notice  has  been  given  of  the  iuten- 
&c.  See  also  the  cases  cited,  ibid.,  tion  to  use  the  probate  in  evidence, 
note  (;>),  as  to  the  construction  of  and  the  other  side  do  not  give  a 


c.  65. 
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It  will  bo  observed,  that  unless  the  Will  has  been  proved  in 

solemn  form  and  its  validity  declared  by  decree  or  order,  so  as 

to  fall  within  the  G2nd  section,  it  will  still  be  necessary  in  cases 

not  coming-  within  the  operation  of  the  Land  Transfer  Act, 

1897,  to  produce  the  original  Will,  if  notice  of  disputing  the 

validit}^  bo  given  under  the  G4th  section.      But  such  notice  will 

be  given  at  the  peril  of  having  to  pay  the  costs  of  the  production 

andproof  of  the  Will  (/.-). 

Sect.  6o.    As       For  by  sect.  Go,  it  is  enacted,  that  "  In  every  case  in  which,  in 

production       *'  ^^J  such  action  or  suit,  the  original  Will  shall  be  produced 

wMi'^^°''^       "  ^^"i  proved,  it  shall  be  lawful  for  the  Court  or  Judge  before 

"  whom  such  evidence  shall  be  given  to  direct  by  which  of  the 

"  parties  the  costs  thereof  shall  be  paid." 

60  &  61  Vict.       In  cases  of  death  after  the  31st  of  December,  1897,  the  Land 

Transfer  Act,  1897,  provides  as  follows  : — 

"  1. —  (1)  Where  real  estate  is  vested  in  any  person  without  a 
"  right  in  any  other  person  to  take  by  survivorship,  it  shall,  on 
"  his  death,  notwithstanding  any  testamentary  disj^osition,  de- 
"  volve  to  and  become  vested  in  his  personal  representatives  or 
"  representative  from  time  to  time  as  if  it  were  a  chattel  real 
"  vesting  in  them  or  him. 

"  (2)  This  section  shall  apply  to  any  real  estate  over  which  a 
"  person  executes  by  Will  a  general  power  of  appointment  as  if 
*'  it  were  real  estate  vested  in  him. 

"  (3)  Probate  and  Letters  of  Administration  may  be  granted 
"  in  respect  of  real  estate  only,  although  there  is  no  personal 
"  estate. 

"  (4)  The  expression  '  real  estate  '  in  this  part  of  this  Act  shall 
"  not  be  deemed  to  include  land  of  copjhold  tenure  or  customary 
"  freehold  in  any  case  in  which  an  admission  or  any  act  by  the 
"  lord  of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser 
"  from  the  customary  tenant." 

counter  notice  within  foiu"  days,  the  by  evidence  that  the  Will  is  not 
probate,  without  more,  will  be  ad-  valid,  or  that  the  testator  was  not 
missible  evidence  of  a  Will  and  its  competent :  IJarracIough  v.  Green- 
contents  as  to  realty,  and  will  be  hough,  L.  E.  2  Q.  B.  612  [reversing 
prima  facie  evidence  of  the  validity  S.  C,  ibid.  1]. 
of  the  Will  and  the  competence  of  {!:)  The  absence  of  notice  may,  it 
the  testator:  in  other  words  the  would  seem,  be  waived,  or  the  Court 
probate  alone  will  be  sufficient  may  adjourn  the  case  to  allow  of 
evidence  to  go  to  the  jixry  of  a  devise  the  notice  being  given,  or  to  allow 
of  realty,  but  there  is  nothing  to  -prooi  oi  the  WiH  per  testes :  Hilliard 
prevent  the  other  side  from  showing  v.  Eiffe,  L.  E.  7  H.  L.  39 — 49. 
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In  VFit  V.  VBatt  (/),  there  was  a  French  Will,  an  English  How  far  tho 
translation  of  which  was  provod,  and  a  copy  of  tlie  Will  in  ^If^be  re- 
French  deposited,  but  the  Will  appeared  to  be  falsely  translated  ;  fen-ed  to,  in 
upon  which  it  was  objected,  that  the  translation  being  part  of  rect  inaccura- 
the  probate,  and  allowed  in  the  Spiritual  Court,  it  must  bind:  "t-'sinthe 

,  .        .  .   .  probate. 

and  the  application  must  be  to  the  Spiritual  Court  to  correct  the 
mistakes  in  the  translation,  which  until  then  must  be  conclusive  : 
but,  by  the  Master  of  the  Rolls  {i>i),  nothing  but  the  original  is 
part  of  the  probate,  neither  hath  the  Spiritual  Court  power  to 
make  any  translation :  and  supposing  the  original  AVill  was  in 
Latin  (as  was  formerly  very  usual)  and  there  should  happen  to 
be  a  plain  mistake  in  the  translation  of  the  Latin  into  English, 
surely  the  Court  might  determine  according  to  what  the  trans- 
lation ought  to  be :  And  so  it  was  done  in  that  case. 

In  Hapergal  v.  Harrison  (ii),  where  the  words  in  the  probate 
were  "brother  and  sister,"  and  it  was  suggested  that  in  the 
original  Will  the  words  were  "  brothers  and  sister,"  Lord 
Langdale,  M.  R.,  said,  he  was  bound  by  the  probate,  but  if, 
on  the  production  of  the  original  Will,  a  doubt  existed  as  to 
the  accuracy  of  the  probate  copy,  the  Court  would  give  an 
opportunity  to  the  parties  to  apply  to  the  Ecclesiastical  Court  to 
set  it  right.  Accordingly,  in  Oppenheim  v.  Henry  (o),  coram 
Wood,  V.-C,  where  the  probate  copy  of  a  Will  was  in  these 
words :  "  I  release  my  sons  from  all  claims  due  to  me  by  bonds 
on  moneys  advanced  to  them  by  me,"  and  his  Honour  was 
desired  to  look  at  the  original  Will,  in  order  to  ascertain 
whether  the  word  written  "  on  "  in  the  probate  was  not  "  or  "  in 
the  Will,  the  learned  Judge  declined  to  do  so,  and  said  that 
looking  at  the  Will  to  ascertain  the  alleged  inaccuracy  of  the 
probate  was  quite  different  from  the  case  of  a  question  arising 
on  the  punctuation  of  the  Will,  or  on  the  introduction  of  a 
capital  letter,  or  other  mark  indicating  where  a  sentence  was  in- 
tended to  begin,  and  which  might  affect  its  sense.  So  also  in 
Gann  v.   Gregory  {p),  coram   Lord  Cran worth,  C,  where  the 


(?)  1   P.   Wms.   526.     It  seems  upon  an  application  being  made  to 

from  Re  CNffe's  Trusts,  [1892]  2  Ch.  the  Probate  Division  to  correct  the 

229  (in  which   case  the   report  of  English  translation. 

L'Fit  V.   VBatt  is  corrected),  that  {m)  Sir  Joseph  Jekj-ll. 

the  Court  of  Construction  will  look  {n)  7  Beav.  49. 

at  the  foreign  original  even  where  (o)  9Hare,  802,  note(Z*)to  TTaZA-er 

an    EngUsh    translation    only    is  v.  Tippin  (1853),  1  W.  P.  126. 

proved,  if  none  of  the  parties  insist  {p)  (1854),  3  De  G-.  M.  &  G-.  777. 
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Ecclesiastical  Court  had  granted  a  fac-aimile  probate  of  a  AVill, 
made  after  the  Wills  Act  came  into  operation,  with  cross  lines 
di-awn  in  ink  over  the  bequests  of  certain  legacies  (the  decree  in 
the  Prerogative  Court  having  been  pronounced  for  the  Will  as 
contained  in  the  document,  '*  with  the  several  alterations,  inter- 
lineations, and  erasures,  appearing  therein")  ;  and  it  was  sug- 
gested to  his  Lordship,  that  if  the  original  Will  were  looked  at, 
it  would  be  seen  that  the  pencil  alterations  made  in  the  legacies 
contained  under  the  cross  lines  must  have  been  made  after  those 
lines  were  drawn,  and  it  might  tlience  be  inferred  that  the 
testator  meant  the  legacies  to  remain  part  of  the  Will ;  his 
Lordship  said  that  he  was  not  of  those  who  thought  it  was  com- 
petent for  the  Court  of  Chancery  on  every  occasion  to  look  at 
the  original  Will,  though  he  was  aware  Lord  Eldon  did  it  in 
some  instances,  but  in  each  there  were  particular  circumstances  : 
And  his  Lordship  proceeded  to  express  his  opinion,  that  as 
probate  had  been  granted  of  the  Will,  with  the  alterations  in  it, 
it  must  be  taken  as  conclusively  settled  by  the  Ecclesiastical 
Court  that  the  Will  was  at  its  execution  in  its  present  state ; 
that  is,  that  the  testator  executed  the  instrument  with  the  lines 
drawn  over  it,  meaning  thereby,  that  the  legacies  were  not  to 
stand  part  of  the  Will.  Again,  in  Taylor  v.  Richarchon  (q), 
coram  Kindersley,  Y.-C,  where  the  probate  had  been  delivered 
out  with  blanks  in  the  course  of  the  Will,  and  it  was  suggested 
that  it  might  be  construed  as  if  the  words  ran  continuously,  his 
Honour  observed,  that  the  Ecclesiastical  Court  said  that  the 
Will  was  an  instrument  in  such  and  such  words,  and  in  certain 
places,  such  and  such  blanks,  and  that  the  Court  of  Chancery 
was  bound  to  look  at  them  as  part  of  the  Will.  The  Court 
will,  however,  look  at  the  Will  itself  in  order  to  derive  aid  in  its 
construction  from  the  punctuation,  or  manner  of  writing,  or 
from  other  appearances  on  the  face  of  it.  In  Conipfon  v.  Bh.r- 
//am  (r),  coram  Knight  Bruce,  Y.-C,  his  Honom'  relied,  in  con- 
struing a  Will,  on  the  circumstance  that  certain  words  began  an 
entirely  new  sentence  ;  and  he  begged  to  have  it  observed,  that 
although  it  was  a  Will  of  personalty,  he  had  sent  for  and 
examined  the  original  Will,  and  had  been  influenced  by  it  in 
his  construction.  Again,  in  S/iea  v.  Bosc/ief f i  {s),  v,'here  a  fac- 
simile  probate  of  a  Will,  with  certain  passages  of   it  struck 

{q)  DrewT.  16.  (r)  2  Coll.  201. 

(s)  18  Beav.  321. 
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through,'had  been  granted,  Sir  J.  Romilly,  M.  E,.,  expressed  his 
opinion  that,  whether  the  Court  of  Probate  grants  a  facsimile 
probate  or  not,  the  Court  of  Chancery  is  bound  to  look  at  any- 
thing in  the  original  Will  itself  which  may  aid  and  assist  it  in 
coming  to  a  correct  conclusion  as  to  the  construction  to  be  put 
upon  the  contents  of  the  Will.  So  in  3Icninin[/  v.  PurccJl  (/),  it 
appears  that  the  Lords  Justices  in  construing  a  Will  of  per- 
sonalty, ordered  the  original  Will  to  be  produced,  and  had 
regard  to  certain  erasures  appearing  therein,  but  which  had  been 
omitted  in  the  probate,  notwithstanding  that  counsel  objected 
that  the  probate  copy  could  alone  be  looked  at.  And  in  the 
case  of  Re  Harriaon  («),  where  a  testatrix  in  making  her  Will 
used  a  law  stationer's  form,  which  was  partly  in  print,  blanks 
being  left  in  it,  which  were  to  be  filled  up  by  the  person  who 
made  use  of  it,  and  after  directing  that  her  debts  and  funeral 
and  testamentary  expenses  should  be  paid  by  her  executrix 
thereinafter  named  gave  all  her  property  both  real  and  personal 
"  unto  to  and  for  her  own  use  and  benefit  absolutely, 

"  and  I  nominate,  constitute,  and  appoint  my  niece  Catherine 
"  Hellard  to  be  executrix  of  this  my  last  Will  and  testament." 
The  Court  of  Appeal  held  that  there  was  an  effectual  gift  of 
the  residue  to  Catherine  Hellard,  and  that  for  the  purpose  of 
construing  a  Will  the  Court  is  entitled  to  look  at  the  original 
Will,  as  well  as  at  the  probate  copy.  In  his  judgment.  Lord 
Esher,  M.  li.,  says,  "  The  main  argument  in  this  case  is  founded 
"  on  there  being  a  blank  in  the  Will,  and  how  can  you  tell  that 
"  there  is  a  blank  without  looking  at  the  Will  ?  I  know  of  no 
"  rule  that  for  the  purpose  of  construing  a  Will  you  may  not 
"  look  at  the  original  Will  itself."  In  this  judgment  Baggallay, 
L.  J.,  conciuTcd,  who  said,  "  I  fully  agree  that,  for  many  pur- 
"  poses,  the  first  thing  to  be  looked  at  is  the  probate  copy  of  the 
"  Will.  But  when  I  look  at  the  probate  copy  in  this  case,  I 
"  find  that  there  is  a  blank  space  in  it.  This  is  consistent  either 
"  with  an  accidental  omission  to  fill  up  the  blank  or  with  an 
"  intention  not  to  fill  it  up.  Then  it  becomes  material  to  look 
"  at  the  original  Will." 

In  the  earlier  Editions  of  this  Work  Sir  Edward  Vaughan 
Williams  wrote  as  follows  : — "  On  the  whole,  it  may,  perhaps, 
"  be  doubted  whether,  in  strictness,  the  Court  of  Chancery  has 
"  not  gone  beyond  its  legitimate  means  for  construing  Wills  of 

{t)  7  De  G.  M.  &  G.  55.  [a)  30  C.  D.  390. 
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"  personalty  even  in  tlio  instances  above  mentioned,  where  it  has 
"  sought  aid  from  appearances  in  tlio  Will  itself  not  to  be  found 
"  in  the  probate,  and  whether  the  more  proper  course  is  not  to 
"  apply  to  the  Probate  Court  for  a  corrected  facsimile  jirobate, 
*'  if  it  be  desired  to  rely  on  stops  or  capital  letters,  or  any 
"  marks  which,  in  truth,  are  apparent  in  the  Will,  though 
"  not  in  the  probate.  For  until  the  Court  of  Probate 
"  has  sanctioned  them  as  legal  parts  of  the  Will,  non  constat^ 
"  that  they  have  not  been  introduced  by  a  stranger,  or  by  the 
"  testator  himself  after  the  Will  was  executed,  or  otherwise,  so 
"  as  not  properly  to  form  a  part  of  it :  And  this  can  only  be 
"  decided  in  the  Ecclesiastical  Court,  which  is  bound  to  exclude 
"  from  its  probate,  whether  a  facsimile  probate  or  not,  all  such 
"  appearances  on  the  face  of  the  Will  as  do  not  legitimately 
"  belong  to  it  as  a  testamentary  instrument."  But  the  practice 
would  seem  to  be  to  look  at  the  original  in  such  cases.  The 
principle  to  be  derived  from  the  cases  would  appear  to  be  that 
the  original  Will  may  be  looked  at  to  assist  the  construction, 
but  not  to  alter  or  vary  or  displace  anything  determined  in  the 
granting  of  the  probate  ;  and  that  if  it  is  sought  to  do  this, 
application  must  be  made  to  the  Probate  Division  to  rectify  the 
Probate  (.r) . 


(cc)  See  Re  Harrison,  30  C.  D.  390,  ante,  p.  447. 
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CHAPTER  THE  SECOND. 

OF  THE  REVOCATION  OF  PEOBATE  AND  LETTERS  OF 
ADMINISTRATION. 

By  the  Court  of  Probate  Act,  20  &  21   Vict.  c.   77,  s.   75,  Court  of  Pro- 
"  After  any  grant  of  administration,  no  person  shall  have  power  ^g-y  g°  y^ 
to  sue  or  prosecute  any  suit  or  otherwise  act  (a)  as  executor  of  After  grant  of 
the    deceased,    as    to    the     personal   estate    comprised    in    or  ^^^^qq^q 
afPected  by  such  grant  of  administration,  until  such  adminis-  to  have  power 
tration  shall  have  been  recalled  or  revoked."  as  executor 

A   probate  or  a  grant  of  letters  of  administration  may  be  until  the 

,  ...  grant  is 

revoked   in  two  ways:  1.  On  a   suit   by  citation.     2.  On  an  recalled  or 
appeal  to  a  higher  tribunal  to   reverse  the  sentence  by  which  ^*^^°  '^  ' 
they  are  granted. 

A  revocation   by  citation   usually  is,  when  the  executor  or  Revocation 
administrator  is  cited  before  the  Judge  by  whom  the  probate  "P°°  citation. 
or  letters  of  administration  were  originally  granted,  to  bring  in 
the    same,    and    to    show    cause    why    they    should    not    be 
revoked  {h) . 

(o)  "When  administration  has  been  all  Divisions  have  now  equal  and 

granted,  and  another  person  inter-  concurrent  Jurisdiction  in   matters 

meddles  with  the  goods,  this  shall  testamentary,     still    the    question 

not    make    him     executor    de   son  does  not   appear    to    be   of    great 

tort,  by  construction  of  law :  ante,  practical  importance,  inasmuch  as 

pp.  186,  187.  in  the  event  of  a  person  commenc- 

(6)  It  was  said  in  the  judgment  ing  proceedings  for  revocation  in 

both  of    Sir  James    Hannen    and  any  Division  but  the  Probate  Divi- 

Cotton,  L.  J.,  in  the  case  of  Priest-  sion,  such  proceedings  would,  upon 

mail  V.  Thomas,  9  P.  D.  70,  210,  application  to  the  judge,  be  trans- 

that  the  Chancery  Division  has  no  f erred  into  the   Probate  Division, 

jurisdiction  to  revoke  a  Will,  but  as   the  Division   which   can   more 

that  the  exclusive  jurisdiction  so  to  conveniently  and  apin-opiiately  deal 

do  is  vested  in  the  Probate  Division.  with  such  matters.     See  Fin  my  v. 

Although,  it  is  submitted,  this  pro-  Hunt,  6  C.  D.  98,  and  Bradford  \. 

position  is  too  wide,  inasmuch  as  Young,  26  C.  D.  656. 

W.E. — VOL.  I.  G  G 
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Revocation  Appeals  imder  tlic  old  law  wore  effected  by  demanding  letters 

niissive,  called  ApodoU,  from  the  Judge  a  quo,  to  the  Judge  ad 
form  of  up-  qucm  (c),  and  the  manner  and  form  of  appeals  were  regulated  by 
^paH  «tat.  24  ^q^q^^^\  statutes. 

Stat.  25  H.  8,       ^s   to  the  law  and  practice  of  appeals  and  commissions  of 

to  the  dtl?.^^^  review  under  the  old  law  see  the  earlier  Editions  of  this  Work  ; 

gates.  as   to   the  manner  and  form  of   such  appeals  see  the  statute 

24  Hen.  VIII.  c.  12,  and  as  to  appeals  to  the  delegates  see  the 

statute  25  Hen.  VIII.  c.  19. 

By  Stat.  3  &  4  Will.  IV.  c.  92,  the  statute  of  25  Hen.  VIII. 
was  rej)ealed,  and  the  power  of  the  Court  of  Delegates  was 
transferred  to  the  Judicial  Committee  of  the  Privy  Council. 

And  by  the  39th  section  of  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  e.  77),  the  appellate  jurisdiction  in  matters  and 
causes  testamentary  was  transferred  from  the  Privy  Council  to 
the  House  of  Lords. 

But  now  that  by  the  Judicature  Acts  the  jurisdiction  of 
the  Court  of  Probate  has  been  transferred  to  the  Probate 
Division  of  the  High  Court  of  Justice,  the  appeal  from 
that  Division  is  to  the  Court  of  Appeal  as  constituted  by  those 
Acts  (f/) . 

The  time  within  which  an  appeal  must  be  brought  is  foui'teen 
days  from  an  interlocutory  order,  or  from  any  order  whether 
final  or  interlocutory  in  any  matter  not  being  an  action,  and 
three  months  from  a  final  judgment,  unless  the  time  be  enlarged 
by  the  Court  of  Appeal  {e). 

The  notice  of  appeal  must,  in  the  case  of  a  judgment  final  or 
interlocutory,  or  of  a  final  order,  be  a  fourteen  days'  notice,  and 
in  the  case  of  an  interlocutory  order,  a  four  days'  notice  (/). 
Second  grant        Some  authorities  maintain  that  if  the   Ordinary  committed 

01  admiuia-  ...  .  . 

tration  or         administration  to  the  wrong  party,  and  then  committed  it  to 
out  revokino-"   ^^®  right,  the  second  grant  was  a  repeal  of  the  fu'st,  without 

the  first. 


Stat.  3  &  4 
W.  4,  c.  92. 
Appeal  to 
Judicial 
Committee. 
Court  of 
Probate  Act, 
s.  39. 

Appeal  from 
the  Court  of 
Probnte  to 
the  House  of 
Lords. 

By  Judicature 
Acts  appeal 
from  Probate 
Division  to 
Court  of 
Appeal. 


(c)  Gibs.  Cod.  1035, 

(rf)  See  Judicature  Act,  1873, 
s.  19.  When  a  cause  in  the  Probate 
Division  bas  been  beard  before  a 
judge  without  a  jury,  tbe  evidence 
being  given  viva  voce,  the  parties 
may,  if  they  please,  apply  for  a 
re-bearing  under  rule  60  of  the 
Probate  Orders,  July,  1862,  or  they 
may  appeal  from  the  decision  of  tbo 


judge,  on  the  facts  as  well  as  tbe 
law,  to  tbe  Court  of  Appeal.  Bug- 
den  V.  Lord  St.  Leonards,  1  P.  D. 
154. 

(e)  See  E.  S.  C.  November,  1893, 
r.  27,  shortening  tbe  times  men- 
tioned in  E.  S.  C.  1883,  r.  15  of 
Ord.  58. 

(/)  See  E.  S.  C.  1883,  Ord.  58, 
r.  3. 
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any  sentence  of  revocation  {(J)  ;  but  in  other  cases,  it  lias  been 
held,  that  the  first  is  not  avoided  except  by  judicial  sentence  (//). 
And  the  practice  was,  to  call  in  and  revoke  the  fu'st  adminis- 
tration before  the  second  was  granted  (/) .  But  where  it  was 
found  impossible  to  get  the  first  administration  brought  in  it 
was  decreed  null  and  void,  and  another  was  decreed  to  issue  to 
the  person  lawfully  entitled  (A-).  So,  before  revocation  of  a 
probate,  the  Court  will  not  grant  a  new  one  (/) . 

It  remains  to  consider  what  are  sufhcieut  grounds  for  the  What  are 

„,.....  sufficient 

revocation  of  a  probate  or  letters  ot  administration.  grounds  for 

It  has  already  appeared,  that  where  an  executor  obtains  pro-  ^^^revereaf-^^ 
bate  of  a  Will  in  common  form,  he  may  be  afterwards  cited  by  ^f  probates : 
a  next  of  kin,  to  prove  it  j^cr  testes,  or  in  solemn  form  [w).    And 
upon  this  citation,  if  the  executor  does  not  suflB.ciently  prove  the 
Will,  the  probate  will  be  revoked. 

If  the  Will  has  been  proved  in  solemn  form,  either  by  the 
executor  himself  in  the  first  instance,  or  upon  citation  as  above 
stated,  and  the  next  of  kin  have  been  cited  to  see  proceedings, 
they  cannot  afterwards,  by  a  fresh  citation,  again  put  the  exe- 
cutor on  proof  of  the  Will  (>?).  But  if  fraud  can  be  shown,  or 
if  a  later  distinct  Will  be  set  up,  then  the  parties  having  an 
interest  under  such  later  Will  may  again  cite  the  executor,  who 
has  succeeded  in  proving  in  solemn  form,  and  obtain  a  revocation 
of  the  probate  (o) . 

It  was  held  in  Nicol  y.  Askew  (;;),  that  probate  of  a  testa- 
mentary paper,  in  the  nature  of  a  codicil,  having  been  granted 
by  consent  in  common  form,  could  not  afterwards  be  revoked 
on  the  allegation  that  the  conditions  on  which  such  consent  was 
given  had  not  been  complied  with,  there  being  no   proof   of 

{g)  Newman  v.  Beaumond,  Owen,  and  attempts  made  to   serve   her, 

50  ;  4  Burn,  E.  L.  293 ;  Godolpli.  but  without  success,  declared  to  be 

Pt.  2,  c.  31,  s.  4.  null  and  void,  and  administration 

{h)  Pratty.  Stocle,  Cro.E\iz.3lo;  decreed  to  the  lawful  widow,  not- 

Toller,  126.  withstanding  the  prior  administra- 

(/)  Toller,  126.  tion  was  outstanding. 

(A:)  Baker  v.  Russell,  1  Lee,  167;  [1)  Toller,  75;  Bains  v.  Cvminis- 

Scotter  V.  Field,   6  Notes  of   Cas.  sary   of  Canterhuri/,    7   Mod.    146, 

182  ;    In    the  goods  of    Langley,    2  147. 

Eobert.  407,  where  an  administra-  {m)  Ante,  p.  242. 

tion  granted  to  a  woman,  falsely  (»)  Ante,  p.  243  et  seq. 

swearing  herself  to  be  the  wife  of  (o)  Wentw.    Off.   Ex.    Ill,    112, 

the  deceased,  was,  after  the  neces-  14th  edit, 

sary  decrees  had  been  taken  out,  {p)  2  Moore,  P.  C.  C.  88. 

G  g2 
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fraud  or  circumvention  practised  either  upon  the  Court  or  the 
parties. 

In  the  case  of  In  ilio  goods  of  Dye  [q)^  where  a  married  woman, 
joint  executrix,  had  proved,  but  had  not  intermeddled,  and  the 
Bank  of  England  refused  to  allow  a  transfer  of  stock  in  the 
absence  of  the  husband,  who  was  in  foreign  parts.  Sir  II. 
Jenner  Fust  revoked  the  probate  and  decreed  probate  to  the 
other  executor  alone, 
admiuistra-  With  rcspcct  to  the  question  as  to  what  shall  be  a  just  ground 

tion :  for   the  revocation  of   letters  of   administration :    it   has  been 

said,  that  at  common  law  the  Ordinary  might  repeal  an  ad- 
ministration at  his  pleasure  (r)  :  but  now  since  the  statute 
21  Hen.  VIII.  c.  5,  when  it  is  granted,  it  cannot  be  repealed, 
unless  for  a  just  cause  (-s').  So  where  administration  is  granted 
without  the  obligation  of  the  statute,  as  administration  durante 
minore  wtate,  it  was  held  that  when  the  Ordinary  had  once  exer- 
cised his  power  by  granting  the  administration,  he  should  not 
repeal  it  w^ithout  due  cause  (/).  Again,  though  the  Court  has 
power  to  revoke  a  limited  administration,  it  is  very  unwilling 
to  do  so,  unless  there  was  some  misrepresentation  in  the  first 
instance,  in  obtaining  the  grant  {u). 
Wexfof*'^  It  was  at  one  time  doubted  whether  the  Ordinary  could 
J^ii  '■  revoke  or  repeal  administration  on  any  ground,  but  it  is  now 

agreed  that  the  administration,  though  granted  to  a  next  of 
kin,  may  be  repealed  by  the  Court,  not  arbitrarily,  yet  where 
there  shall  be  just  cause  for  so  doing ;  of  which  the  Temporal 
Courts  are  to  judge  (f). 

Therefore  the  administration  may  be  revoked  where  it  was 
granted  in  an  irregular  manner,  as  where  a  next  of  kin  comes 
too  hastily  to  take  out  the  administration  within  the  fourteen 
days  (//)  :  or  where  it  has  been  granted  non  vocatis  jure  focandis, 
without  citing  the  necessary  parties  (s)  :  in  which  cases,  the 
administration,  though  not  void,  is  voidable, 
next  of  kin  Again,  the  administration  may  be  revoked,  if  a  next  of  kin, 

{q)  2  Eobert.  343.  Cas.  Supplement,  p.  xxxi. 

(r)  Brown  v.    Wood,  Aleyn,  36  ;  (x)  Bum,  E.  L.  293  ;  3  Bac.  Abr. 

Godolpli.  Pt.  2,  c.  31,  s.  4.  50  tit.   Executors  (E.  3)    12.     See 

(«)  Treat,  on  Eq.  Bk.  4,  Pt.  2,  Raster  y.  Sa2:)te,  1  Curt.  691. 

c.  1,  s.  5.  (y)  3  Bac.  Abr.  ubi  supra. 

{t)  Orandison    v.    Dover,    Skinn.  (z)  Com.      Dig.      Administrator 

155.  (B.  8) :  Ravenscroft  v.  Bavenscroft, 

{it)  Lopes  V.  Hartley,  7  Notes  of  1  Lev.  305. 
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to  whom  it  has  been  committed,  becomes  noii  compoii,  or  other-  """  compos  : 
wise  incapable  (a) ,  or,  it  has  been  said,  if  he  goes  beyond  sea  {h) ;  gga : 
but  the  ordinary  practice  if  the  executor  is  disabled  from  acting, 
as  if  he  becomes  a  lunatic  or  incapable  of  legal  action,  is  for  the 
Court  to  make  a  limited  grant  during  the  incapacity  (c). 

A  fortiori,  the  Court  may  repeal  its  grant  of  administration,  ^^^^n  granted 
when  made  to  other  than  the  next  of  kin,  as  if  it  be  granted  to  next  of  kin  : 
a  next  of  kin,  together  with  one  not  of  kin,  as  to  a  sister  and 
her  husband  {d)  :  or  to  one  of  kin,  but  not  next  of  kin  (c)  :  or 
to  a  creditor  before  the  renunciation  of  the  next  of  kin  (./).     In 
these  cases,  the  administration  is  not  void,  but  voidable  only  (g). 

In  the  case  of  I)i  the  goods  of  Ferrier  {h),  the  tenant  for  life  when  granted 
or   certain   property  havmg  assigned  over  ms  interest  to  tne  („i),e-co  : 
remainderman,  an  administration  with  the  Will  annexed,  which  to  tenant  for 
had  been  granted  to  the  tenant  for  life,  limited  to  that  interest,  assigns  over 
was  revoked,  and  a  new  administration,  limited  to  that  property,  to  remainder- 
decreed  to  the  remainderman,  then  possessed  of  the  sole  interest  to  particular 

therein.  property: 

In  another  case  a  creditor,  having  obtained  an  administration  to  creditor : 
cum  testamento  annexo,  and  completely  settled  his  own  debt, 
went  away :  Sir  John  NichoU  said,  he  saw  no  other  remedy, 
than  that  the  administration  should  be  revoked,  and  the  exe- 
cutor should  retract  his  renunciation,  and  be  allowed  to  take 
probate  of  the  Will ;  otherwise  great  loss  might  accrue,  and 
injustice  be  done ;  and  the  learned  judge  observed,  that  the 
Court  has  greater  authority  over  an  administrator  with  the  Will 
annexed,  granted  to  a  creditor,  than  over  an  administration 
under  the  statute  [i).     A  creditor,  except  by  the  practice  of  the 

((/)  Agreed  by  all  the  justices  in  goods  of  Reid,  11  P.  D.  70. 

Offley  V.  Best,  1  Sid.  373  ;  Bac.  Abr.  (r)  In  the    goods    of   Jenkins,    3 

ubi  supra ;   4   Burn,    E.    L.    292 ;  Pbillim.   33.     And  wbere  a  grant 

Com.    Dig.   Administrator   (B.    8).  of  administration  of  tbe  estate  of 

See  ante,  p.  410.  an  intestate  was  made  to  a  creditor 

[h)  Bac.  Abr.  ubi  supra.  -wlio,  after  his  debt  had  been  fully 

(c)  See  ante,  p.  410.  satisfied,  absconded,  and  could  not 

(d)  Brown  v.  Wood,  Aleyn,  36;  be  found,  the  Court  revoked  the 
Com.  Dig.  Administrator  (B.  8) ;  grant  to  the  creditor,  without 
ante,  p.  410.  citing  him,  and  made  a  new  grant 

(e)  Blackboroutjh  v.  Davis,  1  Salk.  to  the  sole  next  of  kin  of  the  de- 
38;  Anon.,  Hetley,  48.  ceased:  In  the  goods  of  Bradshaw, 

{f)Ibid.;   Com.  Dig.  Adminis-  13  P.  D.  18.     These  cases  were  fol- 

trator  (B.  6).  lowed  and  extended  to  the  case  of 

((/)  Ibid.  an  administrator  de  bonis  non,  who 

(7i)  1    Hagg.   241.      See  In   the  was  not  a  creditor  but  a  grandson, 
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but  not 
general  ad- 
ministration 
where  ad- 
ministratrix, 
married 
woman,  had 
intermeddled ; 


to  next 
of  kin  : 


re -grant  ad 
cundem  after 
a  revo3ation 


Court,  has  no  right  to  admiuistration,  he  has  no  right  by  statute 
and  is  the  appohitce  of  the  Court  (A-).  But  where  an  adminis- 
tratrix, a  man'ied  woman  to  whom  (jencral  administration  with 
the  AVill  annexed  had  been  granted  while  sole,  and  who  had 
intermeddled  with  the  general  estate,  desu'ed  to  have  the  admi- 
,  nistration  revoked  and  a  new  administration  granted  to  her 
brother,  because  her  husband,  without  whose  concurrence  she 
could  not  convey  certain  leasehold  property  she  had  contracted 
to  sell  as  administratrix,  had  deserted  her  some  six  years  pre- 
viously, and  had  not  since  been  heard  of ;  the  Court  of  Appeal, 
affirming  Butt,  J.,  held  the  administration  could  not  be  re- 
voked, the  administratrix  having  intermeddled  with  the  general 
estate  (/). 

Administration  cum  testamenio  annexo,  whether  granted  to  a 
next  of  kin,  or  one  not  next  of  kin,  is  voidable,  and  may  be 
repealed,  if  there  be  a  residuary  legatee  {m) . 

Although  it  has  always  been  the  law  that  upon  an  executor's 
renunciation,  and  administration  having  been  committed  to 
another,  the  executor  could  not  retract  his  renunciation  and 
assume  the  executorship),  yet  questions  used  to  arise  as  to  the 
revocation  of  administration  granted  in  the  case  of  an  executor 
who  would  not  renounce,  or  take  any  step.  Such  cases,  however, 
cannot  now  arise  since  the  passing  of  statutes  20  &  21  Yict. 
c.  77,  s.  79,  and  21  &  22  Yict.  c,  95,  s.  16,  except  perhaps  in 
a  case  where  the  Court  grants  administration  without  knowing 
that  the  executor  has  acted  («) . 

In  the  case  of  Trimlestown  v.  Trimlestotvn  (o),  an  adminis- 
tration with  a  Will  annexed,  obtained  after  a  caveat  entered  had 
expired,  but  without  notice  to  the  adverse  party,  and  while  the 
Will  was  in  suit  in  Ireland — the  forum  clomicilii — was  revoked, 
as  smTeptitiously  obtained,  and  the  party  condemned  in  costs  of 
a  petition  in  support  of  it. 

If  administration  be  repealed  quia  improvide,  that  is,  where 
on  a  false  suggestion  in  respect  to  the  time  of  the  intestate's 


and  one  of  the  residuary  legatees, 
in  the  later  case  of  In  the  goods  of 
Covell,  15  P.  D.  8. 

(/.•)  Menzies  v.  Pulhrook,  2  Ciu't. 
at  p.  850,  per  Sir  H.  Jenner. 

(l)  In  the  goods  of  Reid,  11  P.  D. 
70.  This  case  is  a  little  difficult  to 
reconcile  with  the  decision  of  Sir 


John  Nicholl :  In  the  goods  of 
Jenkins,  uhi  supra.  See  also  post, 
p.  457  ;  and  cf.  In  the  goods  of  Dye, 
2  Eobert.  343,  ante,  p.  452. 

(ni)  Godolph.  Pt.  2,  c.  31,  s.  3; 
and  see  ante,  p.  371  et  seq. 

(h)  See  ante,  pp.  198,  205. 

(o)  3  Hagg.  243. 
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death,  it  issued  before  the  expii'ation  of  a  fortnight  from  that  quia  impro- 
event,  Toller  says  administration  shall  be  granted  to  the  same       ' 
person  :  So  where  the  Court  in  committing  administration  took 
security  inadequate  to  the  value  of  the  property  (p). 

The  following  grounds  for  revocation  have  also  been  held  to 
be  sufScient  {q). 

Where  a  woman  claiming  to  be  the  widow  of  the  intestate,  Other  grounds 
but  who  had  not  been  legally  married,  obtained  administration  ^j^^^ 
to  the  deceased  as  her  husband,  the  grant  was  revoked  (/■)  :  and 
so  in  a  ease  where  persons  who  claimed  to  be  next  of  kin  to  the 
intestate  but  who  were  in  reality  only  illegitimate  relatives  had 
obtained  administration  (.s) .  The  fact  that  the  person  of  whose 
estate  administration  has  been  granted  is  still  living  is  a  sufficient 
ground  for  revocation. 

AVhere  the  Coui't  of  Chancery  after  grant  made  has  differed 
from  the  Prerogative  Court  in  its  construction  of  the  Will  (t). 
As  in  a  case  where  the  Prerogative  Court  had  granted  letters 
of  administration  to  the  next  of  kin  cum  testamento  annexo,  and 
refused  it  to  the  residuary  legatee,  on  the  ground  that  the 
residuary  bequest  was  void,  and  the  Court  of  Chancery  subse- 
quently held  that  the  bequest  was  good,  and  that  the  residuary 
legatee  took  a  beneficial  interest  imder  it. 

Where  administration  has  been  granted  to  the  elected  guardian 
of  the  intestate's  children,  there  being  a  testamentary  guardian 
who  had  not  renounced  {u). 

Where  one  or  two  or  more  administrators  becomes  incapable 
and  of  unsound  mind  (^),  or  it  has  been  said  if  he  goes  beyond 
sea. 

Where  a  creditor  having  been  paid  his  debt  was  desirous  bond 
fide  of  retiring  from  the  administration  of  the  estate  {y) . 

If  administration  (with  a  Will  only  annexed)  has  been  granted 
and  a  codicil  is  afterwards  found,  a  separate  grant  cannot  be  made 


{p)  Toller,  125;  Com.  Dig.  Ad-  (s)  In  the  goods   of  Bergman,   2 

ministrator  (B.  8) ;   O^fley  v.  Best,  1  Notes  of  Cas.  22. 
Sid.   293.     See,  however,    Webb  v.  {t)  Warren  v.  Kelson,  28  L.  J. 

Field,  cited  in  Tristram  &  Coote's  P.  &  M.  122 ;   1  Sw.  &  Tr.  290. 
Probate  Practice,  ISth  edit.  J).  193,  (k)  In   the    goods    of   Morris,    2 

note  (r).  Sw.  &  Tr.  360. 

(2)  See  Tristram  &  Coote's  Pro-  {x)  In   the    goods   of   Newton,    3 

bate  Practice,  13th  edit.  p.  190.  Curt.  428. 

(r)  In  the  goods  of  Moore,  3  Notes  {ij)  In  the  goods  of  Hoare,  2  Sw.  & 

of  Cas.  601.  Tr.  361,n. 
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Caveat. 


What  is  not 
a  ground  for 
revocation. 


of  the  latter,  as  in  the  case  of  a  probate,  but  the  administration 
with  the  Will  annexed  must  bo  revoked  and  a  new  adminis- 
tration taken  with  both  the  AVill  and  codicil  annexed  (z). 

The  Court  requires  the  revoked  grant  to  be  produced  and 
delivered  to  the  registrar  at  the  time  of  its  revocation,  so  that  it 
may  be  cancelled.  If,  however,  owing  to  the  grantee  having 
left  the  country,  it  is  impossible  to  compel  the  production  of  the 
grant,  the  Court  will  revoke  it  though  it  cannot  cancel  it  {a). 
Where  administration  was  revoked  and  a  new  administration 
was  granted  and  the  revoked  grant  had  been  lost.  Sir  C.  Cresswell 
required  an  undertaking  to  be  given  to  bring  in  the  lost  grant, 
if  found,  and  that  it  would  not  be  acted  on  {h). 

It  is  usual,  where  there  is  a  question  about  a  Will,  or  when 
the  right  of  administration  comes  in  dispute,  to  enter  what  is 
called  a  car  eat  (which  is  a  caution  entered  in  the  Court  of 
Probate  to  stop  probates,  administrations,  faculties,  and  such 
like  from  being  granted  without  the  knowledge  of  the  party 
that  enters)  {c).  A  caveat  remains  in  force  for  six  months,  and 
may  be  renewed  (rf) . 

If  administration  be  granted  to  a  younger  brother,  the  elder 
cannot  have  it  repealed,  unless  it  has  been  granted  by  surprise  (e) . 
So  if  administration  be  granted  to  a  creditor,  and  afterwards  a 
creditor  to  a  larger  amount  appear,  it  shall  not  be  revoked  for 
him  (/).  So  also  administration  de  bonis  nan,  with  the  Will 
annexed,  granted  to  one  where  two  had  equal  right,  is  good  and 
shall  not  be  revoked  (^).  It  is  stated  in  Thomas  v.  Sutter  {h) 
that  it  was  the  practice  of  the  Delegates  to  repeal  an  adminis- 
tration, though  granted  to  the  next  of  kin,  in  the  case  of  abuse. 


(2)  Tristram  &  Coote's  Probate 
Practice,  13tli  edit.  p.  193. 

(a)  Baker  v.  Russell,  1  Cas.  temp. 
Lee,  167 ;  Scotter  v.  Field,  6  Notes 
of  Cas.  182;  In  the  goods  of 
Langley,  2  Robert.  407. 

{h)  In  the  goods  of  Carr,  1  Sw.  & 
Tr.  111. 

(c)  3  Burn,  E.  L.  244,  PhiUim. 
edit. 

{d)  See  P.  E.  1862  (Non- conten- 
tious), Eule  60,  Tbe  practice  as  to 
caveats  is  now  regulated  by  tbe 
8tat.  20  &  21  Vict.  c.  77,  s.  53, 
and  the  rules  of  1862,  P.  E. 
Nos.  59,  60,  61,  62,  63,  64,  65,  66, 


67.  It  is  not  thought  requisite 
to  do  more  than  refer  to  this  enact- 
ment and  these  rules,  as  the  subject 
is  not,  it  is  considered,  properly 
within  the  scope  of  this  Treatise. 

(e)  Ayliff  V.  Ayliff,  2  Keb.  812. 
So  where  a  niece  obtained  adminis- 
tration, a  nephew  could  not  get  it 
repealed:  Bill  v.  Bird,  Sty.  102; 
and  see  ante,  p.  337. 

(/)  Diihois  V.  Trant,  12  Mod. 
438. 

((/)  Taylor  v.  Sho7'e,  T.  Jones, 
161. 

(h)  1  Vent.  Pt.  1,  219  (24 
Car.  II.). 
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Sir  Mattliew  Hale,  however,  said  that  therein  they  exceeded  their 
powers,  and  that  a  prohibition  ought  to  go ;  and  that  they  ought 
to  take  sufficient  caution  in  the  first  instance  to  prevent  mal- 
administration (/').  Nor  can  the  Court  revoke  it  on  account  of 
the  administrator's  omission  to  bring  an  inventory  and  account  [j). 

And  if  an  administration  has  been  properly  granted,  it  cannot 
be  revoked,  even  on  the  application  of  the  administrator  liimself , 
and  although  he  has  not  intermeddled  with  the  effects ;  at  all 
events,  unless  some  strong  ground  for  the  revocation  be  shown. 
Therefore,  where  a  party  entitled  in  distribution  to  an  intestate's 
effects  took  out  administration  under  a  belief  that  she  and  her 
brother  were  the  only  next  of  kin,  but  finding  there  were  other 
parties  equally  entitled,  and  that  the  estate  must  be  adminis- 
tered by  the  Court  of  Chancery,  and  not  having  intermeddled 
with  the  effects,  she  apphed  for  a  revocation  of  her  grant  and 
a  new  one  to  one  of  the  other  parties  who  was  willing  to  take  it, 
the  rest  consenting ;  the  Cornet  refused  the  application,  on  the 
ground  that  an  administration,  properly  granted,  could  not  be 
revoked  on  a  mere  suggestion  that  it  would  be  for  the  benefit  of 
the  estate  {k) . 

But  a  grant  to  a  tenant  for  life  limited  to  a  particular  pro- 
perty was,  on  the  application  of  the  administrator,  who  had 
assigned  over  his  interest  to  the  remainderman,  revoked,  and  a 
new  administration  limited  to  that  property  decreed  to  the 
remainderman  (/./.•). 

The  Court  cannot  revoke  at  the  application  of  a  creditor, 
whatever  may  be  the  merits  of  the  case,  because  such  creditor 
cannot  demand  a  grant  to  be  made  to  himself  of  immediate 
right  (/)._ 

Nor  will  the  Court  revoke  a  grant  limited  to  attending  pro- 
ceedings in  the  Court  of  Chancery  before  the  suit  is  ended  in 
order  to  enable  the  next  of  kin  to  take  a  general  grant  {m) . 

In  the  case  of  Trou-ery.  Cox{n),  the  attorneys  of  an  executrix  How  far  a 
had  withdrawn    from  the  suit,  after  propounding  an  alleged  hafonce^pro- 
Will,  and  suffered  a  next  of  kin  to  take  administration  ;  and  it  pounded  a 

was  held,  under  the  particular  circumstances  of  the  transaction,  ^vithdra^vn  is 

barred. 

(i)  1  Vent.  Pt.  I.  219,  24  Car.  II.       Hagg.  2-11 ;  unU,  p.  453. 

{j)  Hill  V.  Bird,  Sty.  102.  (/)  In   the  goods   of  Bergman,   2 

{k)  In    the    goods    of    Heslop,    1       Notes  of  Cas.  23. 
Bobert.  457  ;  and  see  In  the  goods  of  (m)  In  the  goods  of  Brmvn,  L.  E. 

lieid,  11  P.  D.  70.  2  P.  &  D.  455. 

(hk)  In  the  goods  of  Ferrier,   1  (?i)  1  Add.  19. 
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Executor 
caunot  call 
vnlidity  of 
Will  in 
question. 


Citation  by 
next  of  kin, 
contesting  a 
Will,  of  all 
persons 
interested 
"  to  see  pro- 
ceedings." 


Party  in  pos- 
session of  ad- 
ministration 
not  bound  to 
propound  his 
interest  till 
the  party 
calling  it  in 
question  has 
established 
his  own. 
Revocation 


that  tliG  executrix  was  not  barred  from  calling  upon  the  next  of 
kin  to  bring  in  the  administration,  and  re-propounding  the 
alleged  Will.  But  in  ordinary  cases,  where  the  parties,  being 
present,  declare  they  proceed  no  further,  or  duly  authorize  a 
]")ractitioner  to  take  that  step  for  them,  the  Court,  as  far  as  it 
legally  can,  will  hold  them  bound  {o). 

An  executor  who  has  proved  a  Will  in  common  form  cannot, 
as  such  executor,  take  proceedings  to  call  in  question  the  validity 
of  that  Will,  lie  has  no  right,  therefore,  to  cite  the  persons 
interested  under  it,  to  propound  it  in  solemn  form,  or  show 
cause  why  the  probate  in  common  form  should  not  be  revoked. 
The  executor  of  an  executor  is  in  the  same  position  in  this 
respect  as  the  original  executor  {j)). 

Where  a  next  of  kin  is  cited  by  an  executor  to  see  a  Will 
propounded,  and  contends  for  an  intestacy,  he  may  take  out  a 
decree,  citing  all  persons  interested  under  the  Will  "  to  see  pro- 
ceedings "  ;  for  although  it  is  true,  that  the  act  of  the  executor, 
being  the  appointee  of  the  deceased,  would,  to  a  certain  extent, 
bind  all  persons  interested  under  the  Will  {q),  yet  some  party 
might,  perhaps,  at  a  future  time,  allege  collusion  {r).  The 
decree  in  such  a  case  should  be  framed  in  the  largest  terms 
"  against  all  persons  in  general,"  and  if  any  of  the  legatees  or 
other  persons  interested  happen  to  be  dead,  care  should  be  taken 
to  cite  their  representatives  (.s). 

The  parties  thus  cited  need  not  appear  at  all ;  and  in  ordinary 
cases,  if  they  intervene,  when  an  executor,  the  person  entrusted 
by  the  testator  to  see  his  Will  executed,  is  before  the  Court,  they 
will  not  be  allowed  their  costs  out  of  the  estate  (/). 

Where  two  parties  appear  before  any  administration  has  been 
granted,  both  are  to  propound  their  interests,  and  proceed  pari 
passu  {t().  But  where  an  administration  has  been  regularly 
obtained,  the  person  in  possession  of  it  is  not  bound  to  propound 
his  interest,  till  the  party  calling  it  in  question  has  established 
his  own  (x) . 

When  probate  has  been  granted  of  the  Will  of  an  ofl&cer  in 
(o)  1  Add.  225. 


[p]  In  the  goods  of  Chamberlain, 
L.  E.  1  P.  &  D.  316. 

{q)  See  Wood  v.  Medley,  1  Hagg. 
657,  658,  667,  668. 

(r)  Colvin  v.  Fraser,  1  Hagg.  107; 
and  see  ante,  p.  245. 


(s)  Colvin  v.  Fraser,  uli  supra, 
109. 

{t)  Colvin  V.  Fraser,  2  Hagg. 
368. 

((()  Ante,  p.  334. 

(x)  Babbs  v.  Chisman,  1  Phillim. 
155;  Ilibben  v.  Calemherc/,  1  Phil- 
lim. 166. 
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the  army,  on  the  affidavit  of  his  brother  and  executor,  that  he  of  probate  of 
had  received  intelligence  that  the  testator  had  been  killed  in  falsely  sunt 
battle,  which  he  believed  to  be  true,  but  which  was  in  fact  P^'^^'^  *«  be 
unfounded,  the  proctor  for  the  executor  brought  and  left  in  the 
registry  the  probate,  and  the  Coiu't,  on  motion  of  counsel,  by  an 
interlocutory  decree,  revoked  the  same,  and  declared  it  to  be 
null  and  void  to  all  intents  and  purposes  :  At  the  same  time  the 
sujDposed  deceased  appeared  personally,  and  the  judge,  at  his 
petition,  decreed  the  original  "Will,  together  with  the  probate 
first  cancelled,  to  be  delivered  out  of  the  registry  to  him  (//). 

{y)  In  the  goods  of  N airier,  1  Phillim.  83. 
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CHAPTER  THE  THIRD. 

OF  THE  EFFECT  OF  EEVOCATION  OF  PEOBATE,  OK  LETTERS 
OF  ADxMINISTRATION,  ON  THE  MESNE  ACTS  OF  THE 
EXECUTOR  OR  ADMINISTRATOR. 

It  remains  to  consider  what  effect  the  revocation  of  probate 
or  letters  of  administration  has  on  the  intermediate  acts  of  the 
former  executor  or  administrator. 

Before  dealing  with  the  principles  governing  the  effect  of 
revocation,  and  the  cases  decided  thereon,  it  seems  desirable  to 
call  attention  to  the  statutory  enactments  which  have,  to  the 
extent  therein  provided,  rendered  inapplicable  the  old  principles 
and  cases. 

Yioi.  l^V^       ^y  «ef*-  ^^  of  the  Court  of  Probate  Act,  1857  (20  &  21  Vict. 

s.  77.        '      c.  77),  it   is  expressly  enacted   that   "  where  any  probate  or 

uSTevoked  "administration  is  revoked  under  this  Act,  all  payments  bond 

adrnkdrtr""^      "'^^^^^  ^^^^  ^^  ^^^  executor  or  administrator  under  such  probate 

tion  to ir*      "  ^^  administration  before  the  revocation  thereof  shall  be  a  legal 

valid.  ^"  discharge  to  the  person  making  the  same,  and  the  executor  or 

"  administrator,  who  shall  have  acted  under  any  such  revoked 

"  probate  or  administration,  may  retain,  and  re-imburse  himself 

^"  in  respect  of,  any  payments  made  by  him,  which  the  person, 

"  to  whom  probate  or  administration  shall  be  afterwards  granted,' 

"  might  have  lawfully  made." 

TeLlt'  a  ^""^  ^^  ^®''*'  ^^  '^  ''  enacted  that  "  all  persons  and  corpora- 

mXngpay.    "  ^ons,  making,  or  permitting  to  be  made,  any  payment  or 

"robateTo?      ||  transfer  bond  fide,  upon  any  probate  or  letters  of  administra- 

admioistra-      "  ^lon  granted  m  respect  of  the  estate  of  any  deceased  person 

demzSied.^"    "  ^^^^^  ^^^  authority  of  this  Act,  shall  be  indemnified  and  pro- 

"  tected  m  so  doing,  notwithstanding  any  defect  or  circumstance 

"whatsoever  affecting  the  vaHdity  of  such  probate  or  letters  of 

"  administration." 


CIi.  III.]        Of  the  Consequences  of  Revocation. 
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The  first  important  distinction  on  tliis  subject  is,  between  Where  the 
grants  which  are  void,  and  such  as  are  merely  voidable.  If  the  fn^  where 
grant  be  of  the  former  description,  the  mesne  acts  of  the  ■v''ji<iable. 
executor  or  administrator,  done  between  the  grant  and  its 
revocation,  except  in  so  far  as  they  are  protected  by  the  above- 
mentioned  statutes,  shall  be  of  no  validity.  As  if  administration 
be  granted  on  the  concealment  of  a  Will,  appointing  executors, 
and  afterwards  a  Will  appear,  inasmuch  as  the  grant  was  void 
from  its  commencement,  all  acts  performed  by  the  administrator 
in  that  character  shall  be  equally  void  ;  nor  can  they,  although 
the  executor  should  refuse  to  act,  be  made  good  by  relation  {a) . 
So  in  Orat/shroolx  v.  Fox  (b),  an  action  of  detinue  was  brought  by 
an  executor  against  the  defendant  who  had  purchased  goods 
belonging  to  the  testator,  from  one  to  whom  the  Ordinary  had, 
immediately  after  the  testator's  death,  and  before  the  executor 
had  proved  the  Will,  granted  administration  ;  and  it  was  holden 
that  the  executor  who  sued  after  probate  might  recover.  So, 
if  administration  be  granted  before  the  refusal  of  the  executor, 
a  sale  by  the  administrator  of  the  testator's  effects  shall  be  void, 
although  the  executor  aforesaid  appear  and  renounce  {c).  So  in 
the  case  of  Woottey  v.  ClarJc  (d),  a  Will  was  proved  by  the 
executor  named  in  it,  who  after  probate  sold  the  goods  of  the 
testator ;  at  the  time  of  the  sale  he  had  notice  of  a  subsequent 
Will,  which  was  afterwards  proved,  and  the  probate  of  the 
former  Will  revoked  on  citation  :  whereupon  the  executor  under 
the  latter  Will  brought  trover  against  the  executor  under  the 
former  for  the  goods  sold,  and  it  was  holden,  that  the  action 
was  sustainable  to  recover  the  full  value. 

But  in  Borall  v.  Boxatlie),  a  grant  of  letters  of  administration 
obtained  by  suppressing  a  Will  containing  no  appointment  of 
executors  was  held  not  to  he  void  ah  initio,  and  accordingly  a 
sale  of  leaseholds  by  an  administratrix  who  had  obtained  a 
grant  of  administration  under  these  circumstances  to  a  purchaser 
who  was  ignorant  of  the  suppression  of  the  Will  was  upheld 
by  the  Court,  although  the  grant  was  revoked  after  the  sale. 

(a)  AbrainY.Cun7n)igJiam,2'Ley.  p.  194,  wliere  this  case  is  com- 
182.  mented  on,  so  far  as  it  held  that 

(b)  Plowd   276  ^^®  defendant  was  not  entitled  in 

mitigation  of  damages,  to  show  that 
(o)  Ahram    v.    Cunningham,    uli      ^^  ^^^  administered  assets  to  the 
^^^P^"-  amount  claimed. 

{<!)  oB.  &  A.  744.     And  see  ante,  {e)  27  0.  D.  220. 
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In  this  case,  Kay,  J.,  considered  that  Ahram  v.  Cunningham  (/) 
was   decided   on   the   ground    that    the    concealed   Will    had 
appointed   executors,  wlio   tlierefore  had   a   right  of  property 
vested,  in  them  before  probate,  and  not  upon  the  fraud  com- 
mitted in  concealing  the  AVill. 
Tost  whether        It  may,  perhaps,  be  laid  down  as  a  general  tost,  whether  an 
tiou  v'>idor      administration  is  void  or  voidable,  that,  where  the  grant  is  in 
voidable.  derogation  of  the  right  of  an  executor,  it  is  void  ;  but  where  the 

administration  is  granted  by  the  proper  jurisdiction,  and  is  only 
in  derogation  of  the  right  of  the  next  of  kin,  or  residuary 
legatee,  it  is  merely  voidable  {g). 

Where  the  grant  is  void,  if  the  wrongful  executor  or  adminis- 
trator has  sold  the  property  of  the  deceased,  the  rightful  repre- 
sentative may  either  maintain  trover  or  detinue,  or  he  may  bring 
assumpsit  for  the  money  produced  by  the  sale,  as  so  much 
money  received  to  his  use,  as  executor  or  administrator ;  for  the 
plaintiff  may  waive  the  tort,  and  supjpose  the  sale  made  with  his 
consent  {Ji). 

It  would  seem,  however,  that,  as  between  the  rightful  repre- 
sentative and  a  person  to  whom  the  executor  or  administrator 
under  a  void  probate,  or  grant  of  letters,  has  aliened  the  effects 
of  the  deceased,  the  act  of  alienation,  if  done  in  tlie  due  course  of 
administration,  shall  not  be  void.  Thus  in  the  case  of  Grays- 
brook  V.  Fox,  above  mentioned,  it  was  laid  down  by  the  Court, 
that  if  the  sale  had  been  made  to  discharge  funeral  expenses  or 
debts,  which  the  executor  or  administrator  was  compellable  to 
pay,  the  sale  would  have  been  indefeasible  for  ever  (/). 
Distinction  If  the  grant  were  only  voidable,  a  distinction  arises  between 

by  citation       ^ke  case  of  a  suit  by  citation,  which  is  to  countermand  or  revoke 
and  an  appeal.  ^  former  probate  or  former  letters  of  administration,  and  an 

(/)  Vhi  supra,  ViotQ  {a).  it  was  held  that    the    auctioneer 

((7)  However,  it  has  been  shown  could  not  afterwards  maintain  an 

that  an  administration  is  not  void,  action  against  the  buyer,   though 

but   only  voidable,  where  impro-  the    latter  expressly  promised    to 

perly  committed  after  acts  of  ad-  pay  on  being  allowed  to  take  away 

ministration  by  an  executor  :  Ante,  the  goods  :  Dkheitson  v.  Naid,  4  B. 

p.  199.  &  Adol.  638.     See  also  Crosshey  y. 

(/))  Lamine    y.   Dorrell,    2   Lord  Mills,    1    Crompt.   M.    &   E.    298; 

Eaym.  1216.   Where  an  auctioneer,  Allen  y.  Hopkins,  13  M.  &  "W.  94. 
employed  by  a  supposed  executrix,  (<)  Plowd.  282,  283.     See  ante, 

sold  goods  of  the  testator,  but  be-  pp.  195,  196;   Coidter's  Case,  5  Co. 

fore    payment  the    real   executrix  30,  b ;  Parker  v.  Kett,  1  Lord  Eaym. 

claimed  the  money  from  the  buyer,  661,  ante,  p.  195. 
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appeal,  whicli  is  always  to  reverse  a  former  sentence  (A-).  In 
case  of  an  appeal  all  intermediate  acts  of  the  executor  or 
administrator  are  ineffectual ;  because  the  appeal  suspends  the 
former  sentence  (/) ;  and  on  its  reversal  it  is  as  if  it  had  never 
existed  {m) . 

But  if  the  suit  be  bj  citation,  and  the  grant  of  administration 
be  voidable  only,  as  where  it  has  been  granted  to  a  party  not 
next  of  kin  (>?),  or  where  the  executor  having  acted,  and  the 
Court,  not  knowing  it,  committed  administration  to  another  (o), 
or  non  rocaf/sjure  rocrnidis,  without  citing  the  necessary  parties  (jj), 
all  laAvful  acts  done  by  the  first  administrator  shall  be  valid  :  as 
a  bona  fde  sale  by  him  of  the  goods  of  the  intestate  {q),  and 
such  sale  shall  be  available,  even  if  it  were  with  intent  to  defeat 
the  second  administrator,  or  were  made  2}endente  life,  on  the 
citation  (r)  ;  although  by  stat.  13  Eliz.  c.  5,  it  be  void  as  to  a 
creditor  (s).  Again,  if  the  administration  be  granted  on  condi- 
tion, all  the  acts  which  the  administrator  does  before  the  breach 
of  the  condition  are  good  :  so  that  the  subsequent  administrator 
cannot  avoid  any  gifts  or  sales  before  such  breach  made  by  such 
conditional  administrator  (/).  So  if  administration  be  committed 
to  a  creditor,  and  after  repealed  at  the  suit  of  the  next  of  kin, 
the  creditor  shall  retain  against  the  rightful  administrator,  and 
his  disposal  of  goods,  even  pending  his  citation,  till  sentence  of 
repeal,  is  good{n).  And  where  there  was  a  citation  to  repeal 
administration,  but  the  grant  was  affirmed  and  administration 
granted  to  another,  upon  which  an  appeal  was  sued,  and  both 
sentences  repealed,  an  assignment  of  a  lease,  made  by  the  first 
administrator  in  the  meantime,  was  held  good  (,r)  :  for  the 
repeal  was  merely  of  the  sentence  in  the  citation,  and  so  it  is  all 
one  as  if  the  administration  had  been  avoided  in  the  suit  upon 
the  citation. 

But  where  an  administrator  sold  a  term  charged  with  a  trust, 

{k)  Pachnan^s  Case,  6  Co.  18,  h ;  (q)   Wadesworth  v.  Andrews,  cited 

and  see  ante,  p.  450.  Dyer,  166,  h,  in  marg. 

{I)  Price  V.  Parker,  1  Lev.  158.  (»")  Bro.  Abr.  Administrator,  ]A. 

(m)6    Co.    18,    h.      Many    such  33 ;  P«rA-ma»'.  Case,  6  Co.  18,  Z>. 
intermediate  acts  are  now  protected  ^'^  ^  ^«-  ^f'   ^'  T''^'^*-   «^  ^^• 

by  the  sections  of  20  &   21  Vict.  ^^-  ^'  ^-  ^'  ^-  ^' 
cf 77.  above  cited.  (0  6  Co.  19,  «;   Godolph.  Pt.  2, 

c.  31,  s.  5. 

^^'  )  P-    o  .  ^^j  Blackhorough  v.  Davis,  1  Salk. 

(o)  Ante,  p.  199.  38. 

(p)  Ante,  p.  452.  (.r)  Semine  v.  Semine,  2  Lev.  90. 
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rayment  to 
an  executor 
or  HtlmiuiH- 
trator  under 
a  void  probate 
or  adminis- 
tration is  a 
discliarg'e. 


Abatement 
of  Miit  by 
administrator 
by  revocation 
of  administra- 
tion. 

20  &  21  Vict, 
c.  77,  s.  76. 
Suggestion 
to  be  made  on 
the  record. 


in  trust  for  himself,  although  the  administration  was  revoked  on 
a  suit  by  citation,  and  not  on  an  appeal,  tho  assi_G,-nnicnt  was 
deer(>ed  to  be  sot  aside  (//). 

And  even  before  the  passing  of  20  &  21  Yict.  c.  77,  it  was 
hold  that  payment  to  an  executor,  who  had  obtained  probate  of 
a  forged  Will,  was  a  discharge  to  tlie  debtor,  notwithstanding 
the  probate  was  afterwards  declared  null  in  the  Ecclesiastical 
Court  (s)  ;  on  the  principle  that  if  the  executor  had  brought  an 
action  against  the  debtor,  the  latter  could  not  have  controverted 
the  title  of  the  executor,  as  long  as  the  probate  was  unrepealed ; 
and  the  debtor  was  not  obliged  to  wait  for  a  suit,  when  he  knew 
that  no  defence  could  be  made  to  it. 

This,  however,  was  to  be  understood  only  where  the  grant 
was  revoked  on  citation ;  if  it  were  reversed  on  appeal,  the 
administrator's  or  executor's  authority  was  as  if  it  had  never 
existed,  and  such  jiayments  would  have  been  void  [a). 

It  may  be  observed  that  where  probate  has  been  granted  of 
the  supposed  Will  of  a  living  person,  the  Court  having  no  juris- 
diction to  grant  probate  in  the  case  of  a  living  testator,  the 
probate  is  a  nullity  and  can  have  no  eifect  {]>). 

Whether  the  administration  be  void  or  voidable,  or  be  revoked 
on  citation  or  appeal,  if  an  action  was  brought  by  the  adminis- 
trator, and  while  it  was  pending  administration  was  committed 
to  another,  the  writ  would  formerly  have  abated  [c).  By 
sect.  76  of  the  Court  of  Probate  Act  (20  &  21  Vict.  c.  77), 
"  where  before  the  revocation  of  any  temporary  administration 
any  proceedings  at  law  or  in  equity  have  been  commenced  by  or 
against  any  administrator  so  appointed,  the  Court  in  which  such 
proceedings  are  pending  may  order  that  a  suggestion  be  made 
upon  the  record  of  the  revocation  of  such  administration,  and  of 
the  grant  of  probate  or  administration  which  shall  have  been 
made  consequent  thereupon,  and  that  the  proceedings  shall  be 
continued  in  the  name  of  the  new  executor  or  administrator  in 


{y)  Jones  v.  Waller,  2  Chanc.  Cas. 
129. 

(z)  AUen  v.  Diindas,  3  T.  E.  125, 
129,  where  Aslihurst,  J.,  says : 
*'  The  foundation  of  my  opinion  is, 
that  everj'  person  is  bound  by  tho 
judicial  acts  of  a  Court  having 
competent  jurisdiction :  and  during 
the  existence  of  such  judicial  act, 


the  law  will  protect  every  person 
obeying  it." 

(rt)  Toller,  131.  But  see  now 
stat.  20  &  21  Vict.  c.  77,  s.  77,  ante, 
p.  460. 

(6)  AUen  v.  Dundas,  3  T.  E.  at 
pp.  129,  130. 

(c)  Bro.  Administrator,  pi.  3 ; 
Toller,  131. 
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like  manner  as  if  the  proceeding  had  been  originally  commenced 
bj  or  against  such  new  executor  or  administrator,  but  subject 
to  such  conditions  and  variations,  if  any,  as  such  Court  may 
dii-ect." 

And  since  the  Judicature  Acts  proceedings  commenced  by,  or  No  abatement 

.  1      •    •  J      J         IP  !_'  ^   r\         J     •    •  i.         of  suit  since 

against,  any  admmistrator,  beiore  revocation  oi  the  administra-  judicature 

tion,  do  not  become  abated,  but  upon  such  revocation  they  may  Acts. 

be  continued  by,  or  against,  the  person  to  whom  the  new  grant 

of  administration  is  made.     An  order  that  the  proceedings  shall  Modem 

be  carried  on  by  or  against  such  new  administrator  (as  the  case 

may  be)  may  be  obtained  ex  parte  on  application  to  the  Court  or 

a  judge  upon  an  allegation  of  the  transmission  of  interest  to  the 

new  administrator  by  such  grant  of  administration  to  him  {d). 

And  if  an  administrator,  before  the  repeal  of  the  administra- 
tion, obtain  a  judgment  for  a  debt  due  to  the  intestate,  the  new 
administrator,  upon  the  grant  to  him  of  administration,  may 
apply  to  the  Court  or  a  judge  for  leave  to  issue  execution,  and 
the  Court  or  a  judge,  if  satisfied  that  he  is  entitled  to  issue 
execution  upon  such  judgment,  may  make  an  order  to  that 
effect  (f). 

Where  administration  was  granted,  and  afterwards  there  ap- .  The  adminis- 
peared  to  be  an  executor,  if  the  administrator  had  paid  debts,  a^void  grant 
legacies,  or  funeral  expenses,  which  the  law  forced  the  executor  to  be  recouped 
to   pay,  the  administrator,  in  an   action  against  him   by  the  for  debts 
executor,  should  recoup  so  much  in  damages,  because  he  was  P'"/!,'  ^^'' 

^  ^  "     '  _       ^  in  the  course 

compelled  to  pay  it,  and  the  true  executor  had  no  prejudice  by  of  his  admin- 
it,  forasmuch  as  he  himself  would  have  been  bound  to  pay  it  (/). 
So  it  was  holden  in  equity,  where  a  widow  possessed  herself  of 
the  personal  estate  as  an  executrix,  under  a  revoked  Will,  and 
paid  debts  and  legacies,  but  had  no  notice  of  revocation,  that 
she  should  be  allowed  those  payments  (^).     And  now  by  stat.  20  &  21  Vict. 
20  &  21  Yict.  c.  77,  s.  77,  it  is  expressly  enacted  "  that  the    •     '  •     • 
executor  or  administrator  who  shall  have  acted  under  any  such 
revoked  probate  or  administration  may  retain  and  reimburse 
himself  in  respect  of  any  payments  made  by  him  which  the 

{d)  E.    S.    C.    1883,    Orel.    xvil.  ante,  pp.  195,  196,  with  respect  to 

rr.  1 — 5.  an  executor  de  son  tort.     But  the 

(e)  R.    S.    C.    1883,    Ord.    XLll.  contrary  seems  to  have  been  holden 

r.  23.  in  WooUey  v.  Cktrk,  5  B.  &  A.  744, 

(/)  Pccl-ham^s  Case,  cited  Plowd.  ante,  p.  194. 
282;   Bacon,  Abr.  Exors.  (E.  13);  {y)  Ilele  v.  Stotcel,  1  Chanc.  Cas. 

and  see  the  authorities  mentioned,  126;  Bac.  Abr.  Exors.  (E.  1"). 
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person  to  whom  proLate   or  letters  of  admiuistnitioii   sliall  be 
afterwards  granted  niig-lit  liave  lawfully  made." 
Proper  plea  It  was  formerly  held  that  a  defendant  sued  as  administrator 

tnito'r'after'      might  ])load,  that,  pi'itdoite  birn',  administration  was  committed 
adininis-  to  another  (//).     With  respect  to  the  proper  plea,  in  a  case  where 

revoked.  the  administration  is  revoked  before  the  action  commenced ;  the 

defendant  in  Garter  v.  Bee  (/),  being  sued  as  administrator, 
pleaded,  that  before  the  date  of  the  writ,  liis  administration  was 
revoked  and  granted  to  another :  Per  Wilde  :  He  ought  to  have 
set  forth  that  he  had  fully  administered  all  the  goods  in  his 
hands,  or  else  that  he  delivered  them  over  to  the  new  adminis- 
trator (/<•).  If  he  was  sued  as  executor  de  son  fort  (/),  and  had 
delivered  the  assets  over  be/ore  action  brought,  jylene  adminisfravit 
seems  to  have  been  held  the  proper  plea  {in) . 

{h)  Bro.  Administrator,  pi.  3.  of  this  Work  because,  although  they 

(i)  1  Freem.  13.  relate  to  the  system  of  pleading  as 

(A:)  See  also  Palmer  \.  LWierJiam,  it   existed    before    the  Judicature 

Latch.    267 ;    Lmoson  v.    Crofts,    1  Acts,  they  -would  still  seem  to  be 

Keb.  114.  useful    as    indicating    what    facts 

{!)  See  Turner  v.  Danes,  1  Mod.  will  constitute  a  good  defence  in  an 

63,  by  Kelynge,  C.  J.  action  against  an  administrator,  in 

(m)  Seeante,-p-p.  192,193.   These  cases  where  the  administration  is 

cases  are  retained  in  this  Edition  revoked  before,  or  pending,  action. 
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PAET  THE   SECOND. 

OF  THE  ESTATE  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 


BOOK    THE    FIRST. 

OF  THE  TIME  WHEN  THE  ESTATE  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  VESTS  I  AND  OF  THE  QUALITY  OF  THAT 
ESTATE. 


In  considering  the  nature  of  the  estate  which  an  executor  or 
administrator  has  in  the  property  of  the  deceased,  it  is  proposed 
to  inquire,  1.  At  what  time  his  estate  vests ;  2.  The  quahty  of 
his  estate. 


CHAPTEE  THE  FIRST. 

OF  THE  TIME  WHEN  THE  ESTATE  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  VESTS. 

As  the  interest  of  an  executor  in  the  estate  of  the  deceased  is  Estate  of 
derived  exclusively  from  the  Will  (a),  so  it  vests  in  the  executor  <^^ecutor. 
from  the  moment  of  the  testator's  death  (6).     Thus  where  the 
demise  hy  an  executor,  the  lessor  of  the  plaintiff  in  ejectment, 
was  laid  two  years  before  he  had  proved  the  Will  under  which 
he  claimed,  it  was  held  good  [c) .     So  where  a  testator  had  given 

(a)  Ante,  p.  214.  745,  746. 

(6)  Com.     Dig.     Administration  (c)  Boe    v.    Summersett,    2    W, 

(B.  10) ;   WooJhy  v.  Clark,  5  B.  &  A.      Black.  692. 

hh2 
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Estate  of  ad- 
ministrator : 
property 
vests  in  him 
only  from 
time  of  errant 


When  letters 
of  adminis- 
tration relate 
back  to  the 
death  of  the 
intestate. 


a  bailiff  autliority  to  distrain,  but  died  almost  immediately 
before  the  distress  was  taken  :  and,  after  it  had  been  taken  in 
his  name,  his  executor  ratified  the  distress  ;  it  was  held  that  the 
plaintiff  might  well  avow  as  the  bailiff  of  the  executor  :  because 
the  rent  was  due  from  the  estate,  and  the  law  knows  no  interval 
between  the  testator's  death  and  the  vesting  of  the  right  in  his 
executor  :  as  soon  as  he  obtains  probate,  his  right  is  considered 
as  accruing  from  that  period  {<!). 

On  the  other  hand,  an  administrator  derives  his  title  wholly 
from  the  Court :  he  has  none  until  the  letters  of  administration 
are  granted,  and  the  property  of  the  deceased  vests  in  him  only 
from  the  time  of  the  grant  {e) . 

Accordingly,  no  right  of  action  accrues  to  an  administrator 
until  he  has  sued  out  letters  of  administration.  In  an  action 
on  a  bill  of  exchange  by  an  administrator,  where  the  bill  was 
accepted  after  the  death  of  the  deceased,  and  the  acceptance, 
and  also  the  day  of  payment,  was  more  than  six  years  before 
the  commencement  of  the  suit,  but  the  granting  of  adminis- 
tration was  less  than  six  years  before,  it  was  held  that  the 
Statute  of  Limitations  began  to  run  from  the  date  of  adminis- 
tration, and  not  from  the  day  of  payment,  since  there  was  no 
cause  of  action  until  the  administration  was  granted  (/).  So 
where  to  a  declaration  in  trover  by  an  administrator,  alleging 
the  grant  of  letters  of  administration  to  the  plaintiff,  and  that 
the  defendant  knowing  the  goods  to  have  been  the  property  of 
the  intestate  in  his  lifetime,  and  of  the  plaintiff  as  adminis- 
trator since  his  death,  afterwards,  and  after  the  death  of  the 
intestate,  to  wit,  on,  &c.,  converted  the  same  goods,  it  was 
pleaded  that  the  defendant  was  not  guilty  of  the  premises  within 
six  years,  such  plea  was  held  bad  upon  special  demurrer,  on  the 
ground,  that  although  it  might  be  true  that  the  defendant  was 
not  guilty  within  six  years,  yet  the  cause  of  action  might  have 
accrued  to  the  plaintiff  by  the  grant  of  letters  of  administration 
within  that  period  (r/). 

The  proposition,  however,  respecting  the  vesting  of  an  adminis- 
trator's interest,  must  be  taken  with  some  qualification ;  for  it 
seems  clear  that,  for  particular  purposes,  the  letters  of  adminis- 


{d)  Whitehead  v.  Taylor,  10  A.  & 
E.  210. 

(f)   WooUey  V.  Ckirh,  o  B.  &  A. 
745,  746. 


(/)  Murray  v.  E.  I.  Company,  5 
B.  &  A.  204,  post,  Pt.  V.  Bk.  I. 
Ch.  I.  p.  1524. 

(y)  Pratt  v.  Swaine,  8  B.  &  C. 
285. 
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tration  relate  back  to  the  time  of  the  deatli  of  the  intestate,  and 
not  to  the  time  of  granting  them  (//).     Thus,  although  it  has 
been  held  that  detinue  cannot  be  maintained  by  an  administrator 
against  a  person  who  has  got  possession  of  the  goods  of  the 
intestate  since  his  death,  but  has  ceased  to  hold  them  prior  to 
the  grant  of  administration  (?"),  yet  an  administrator  may  have 
an  action  of  trespass  (/«•)  or  trover  for  the  goods  of  the  intestate 
taken  by  one  before  the  letters  granted  unto  him  ;  otherwise 
there  would  be  no  remedy  for  this  wrong-doing  (/) .     So  where 
goods  had  been  sold  after  the  death  of  an  intestate  and  before 
the  grant    of   letters  of   administration,  avowedly  on    account 
of    the    estate    of    the   intestate,  by   one    who   had   been    his 
agent,  it  was  held  that  the  administrator  might  ratify  the  sale 
and  recover  the  price  from  the  vendee  in  assumpsit  for  goods 
sold  and  delivered  {m).     And  accordingly  it  would  seem  that 
whenever  any  one  acting   on  behalf  of   the  intestate's   estate, 
and  not  on  his  own  account,  makes    a    contract  with  another 
before   any  grant   of    administration,  the    administration   will 
have   relation   back,  in   order   not   to   lose  the  benefit  of  the 
contract,  so  that  the  administrator  may  sue  upon  it,  as  made 
to  himself  (»).     And  so  if,  during  the  time  when  there  is  no 
personal   representative   of   the   estate   of    a    deceased   person, 
services  have  been  rendered  which  not  only  were  for  the  benefit 
of  the  estate,  but  also  were  rendered  under  a  contract  with  some 
one    who    subsequently    by  becoming    administrator    became 
authorised  to  bind    the  estate,  and   ratified    the    contract,  the 
estate  of   such  deceased  person  is  liable  for  such  services  (o) . 
Further,  it  has  been  held  on  the  bare  doctrine  of  relation,  that 
in  a  case  where  the   administrator  might   maintain  trover  for 

(/i)  Godolph.  Pt.  2,  c.  20,  s.  6 ;  2  (m)  Foster  v.  Bates,  12  M.  &  W. 

EoU.  Abr.  399,  tit.  Eelation  (A.),  226. 

pi.   1;   2  EoU.  Abr.   544,  Trespass  [n)  5o%r  v.  ^rc/;,  10  Excb.  333. 

(T.),  pi.  1;  3IiddIeton's  Case,  5  Co.  (o)  Be  Watson,  Ex  ixirte  Phillips, 

28  i;     Com.    Dig.    Administration  18  Q.  B.  D.   116,  affirmed  in  the 

(B.  10) ;  Wentw.  Off.  Ex.  115,  116,  Court  of  Appeal,  19  Q.  B.  D.  234. 

14tli  edit.  See,  bowever,  the  remarks  of  Lord 

(i)  Crossfield  v.    Such,    8   Excb.  Esber,  M.  E.,  in  bis  judgment  on 

825.  appeal,   wbo  doubted  wbetber   an 

{k)  Tharpe  v.  Stallwood,   5  M.  &  administrator  after  becoming    ad- 

Gr.  760.  ministrator,    and    while   acting  in 

{I)  Foster  \.  Bates,  12  M.  &  W.  the  interests  of  other  persons,  could 

233,  per    Parke,    B. ;    Searson    y.  have  ratified  a  prior  contract  made 

Rolinson,  2  Post.  &  F.  351.  with  liimself. 
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Eflfect  of 
the  Land 
Transfer  Act, 
1897. 


a  conversion  between  tlie  death  of  tlie  intestate  and  the  grant 

of  administration,  he   may  waive  the  tort  and  recover  as  on  a 

contract :  Thus,  where  money  belonging  to  an  estate  at  the  time 

of  the  intestate's  death,  or  due  to  him  and  paid  in  after  his  death, 

or  proceeding  from  the  sale  of  his  effects  after  his  death,  has, 

before  the  grant  of  administration,  been  applied  by  a  stranger 

to  the  payment  of  the  intestate's  debts  and  funeral  expenses, 

the  administrator  may  recover  it  from  such  stranger  as  money 

had  and  received  to  his  use  as  administrator  {p).     So  it  would 

seem    the    grant  of    administration  will    have    the    effect   of 

vesting  leasehold  property  in  the  administrator  by  relation,  so 

as  to  enable  him  to  bring  actions  in  respect  of  that  property, 

for  all  matters  affecting  the  same  subsequent  to  the  death  of 

the  intestate,  and  so  as  to  render  him  liable  to  account  for  the 

rents  and  profits  of  it  from  the  death  of  the  intestate  [q). 

It  would  seem  that,  in  cases  of  real  estate  coming  within 
the  operation  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict. 
c.  6r5,  s.  1),  in  the  absence  of  and  until  the  constitution  of  a 
personal  representative  of  the  deceased  the  legal  estate  will 
devolve  on  the  heir-at-law  (r),  and  that  upon  administration 


( j))  Welchman  v.  Sturgis,  13  Q.  B. 
552. 

{q)  Bex  V.  Horsley,  8  East,  410, 
in  Lord  Ellenborough's  judgment. 
So  it  is  laid  down  in  Selw.  N.  P. 
717,  6tli  edit.,  that  in  ejectment  by 
an  administrator,  the  demise  may- 
be laid  on  a  day  after  the  intestate's 
death,  but  before  administration 
granted ;  for  the  administration, 
when  granted,  will  relate  back, 
and  show  the  title  to  have  been 
in  the  administrator  from  the  death 
of  the  intestate.  This  point  was  ex- 
pressly decided  accordingly,  by  the 
Court  of  King's  Bench  in  Ireland, 
after  a  full  consideration,  in  Patten 
V.  Patten,  T.  3  W.  4  ;  1  Alcock  & 
Napier,  493  ;  and  Bushe,  C.  J.,  in 
delivering  judgment,  regards  this 
decision  as  reconcilable  with  that  of 
Keane  v.  Z>ee  (King's  Bench,  Ireland, 
June,  1821),  1  Alcock  &  Napier, 
496,  note  (1),  in  which  case  it  had 
been  holden  that  an  administrator 
could  not  justify  a  distress  for  rent 


(accrued  out  of  a  chattel  term  of 
the  intestate  after  his  death)  made 
before  the  grant  of  the  administra- 
tion, on  the  ground  that  although 
letters  of  administration  will  operate 
by  relation,  to  enable  an  adminis- 
trator to  recover  a  chattel  property 
from  the  time  of  the  death  of  the 
intestate,  yet  it  does  not  effectuate 
a  legal  proceeding,  taken  before  ad- 
ministration granted,  in  order  to 
recover  such  property.  See,  how- 
ever. Bacon  v.  Simpson,  3  Mees.  & 
Wels.  87,  in  which  case  an  ad- 
ministratrix, before  she  had  taken 
out  administration,  had  contracted 
to  assign  a  term  for  years  of  the 
intestate  in  a  leasehold  house ;  and 
Parke,  B.,  was  of  opinion,  that  an 
allegation,  that  she  was  lawfully 
possessed  of  the  term  at  the  time  of 
the  making  of  the  contract,  could 
not  be  supported.  See  also  ante, 
pp.  315,  316. 

(r)  See  observations  of  North,  J.: 
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being  taken  out  the  grant  will  have  the  effect  of  vesting  the 
land  in  the  administrator  hy  relation  so  as  to  enable  him  to 
bring  actions  in  respect  of  that  property  for  matters  affecting 
the  same  subsequent  to  the  death  of  the  intestate  (.s) . 

Although  an  executor  de  son  tort  cannot  plead  a  retainer  of  his 
o^vn  debt,  yet  if,  even  2)cn(Ienfc  lite,  he  obtains  administration,  he 
may  retain  :  for  it  legalizes  those  acts  which  were  tortious  at  the 
time  (/').  And  there  has  been  already  occasion  («)  to  point  out 
other  acts  of  an  administrator  before  administration  granted, 
which  the  relation  of  the  letters  in  some  measure  renders 
valid.  But  the  relation  of  the  grant  of  administration  to  the 
death  of  the  intestate,  shall  not,  it  is  said,  divest  any  right 
legally  vested  in  another  between  the  death  of  the  intestate  and 
the  commission  of  administration.  Thus,  in  Waring  v. 
Deirhi(r//  {x),  a  landlord  who  had  rent  due  to  him,  died  intestate  ; 
after  which  the  plaintiff  in  the  action  sued  out  execution  against 
the  defendant,  who  was  the  tenant,  and  levied  the  debt  upon 
him ;  after  this,  administration  was  committed  to  J.  S.  ;  who 
thereupon  came  into  the  Court,  and  moved  for  a  rule  on  the 
sheriff  to  -pay  him  a  year's  rent  out  of  the  money  levied, 
pursuant  to  the  8  Ann.  c.  17,  urging,  that  though  he  was  not 
administrator  at  the  time  of  serving  the  execution,  yet  as 
soon  as  the  administration  was  committed,  it  had  relation  to 
the  death  of  the  intestate,  and  he  might  bring  trover  for 
goods  taken  between  the  death  of  the  intestate  and  commission 
of  the  administration  :  But  the  Court  held,  that  relations  which 
are  but  fictions  of  law,  should  never  divest  any  right  legally 
vested  in  another,  between  the  death  of  the  intestate  and  the 
commission  of  administration ;  and  the  plaintiff  in  the  action 
having  duly  served  his  execution,  before  the  administrator  had 
a  right  to  demand  his  rent,  it  was  not  reasonable  the  plaintiff 
should  be  defeated  by  any  relation  whatsoever ;  they  did  not 
in  that  case  deny  the  authorities  which  gave  the  administrator 
trover,  but  went  on  a  distinction  between  relations  that  are  to 
defeat  lawful  acts,  and  such  as  are  to  punish  those  that  are 
imlawful  (//). 

John  v.  John,    [1898]  2  Ch.    573,  («)  Ante,  pp.  316,  317. 

576.  [x)  Gilb.  Eq.  Eep.  223,  cited  by 

(s)  See  2^er  Stirling,  L.  J.,  In  the  Strange,  arguendo,  in  Bex  v.  Mann  ; 

goods  of  Prijse,  [1904]  P.  301,  305.  H.  C,  1  Stra.  97. 

{t)  Curtis  V.  Vernon,  3  T.  E.  587,  {y)  See   also   Rex   v.   Horsley,  8 

590.  East,    405,  post,  p.   481,  note   {u). 
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Eelatioii  Lack 
of  title  where 
the  deceased 
had  only  a 
specual  pro- 
perty. 


There 


in  some   instances,  to  be  tlie  same  relation 


appears, 
back  of  the  title  of  the  personal  representative  in  cases  where 
the  deceased  liad  only  a  special  property  in  the  goods  as  where 
he  had  the  absolute  property.  Thus,  if  an  uncertificated  bank- 
rupt acquired  goods  after  his  bankruptcy,  and  died  possessed  of 
them,  having  been  allowed  to  retain  possession  by  the  assignees, 
his  administrator  might  maintain  trover  against  a  third  party 
who  had  sold  the  goods  between  the  period  of  the  death  of  the 
intestate  and  the  grant  of  the  administration ;  for  there  was  a 
good  title  in  the  bankrupt  as  against  all  the  world  but  the 
assignees,  and  this  title  passes  to  his  administrator  {z).  But 
there  is  no  such  relation  back  as  to  chattels  in  which  the  de- 
ceased had  no  personal  interest,  but  held  merely  as  the  admi- 
nistrator of  another:  The  bare  circumstance  of  his  dying  in 
possession  will  not  enable  his  personal  representative  to  main- 
tain trover  even  against  a  mere  wrongdoer :  for  it  will  be  a 
good  defence  that  the  right  to  the  goods  in  question  has 
devolved  on  the  administrator  de  bonis  non  of  the  original 
intestate  {a). 

By  stat.  3  «&  4  Wm.  IV.  c.  27  (entitled  A)i  Act  for  the  Limi- 
tation of  Actions  and  Suits  relating  to  real  property,  (^c),  s.  6, 
it  is  enacted,  that  "  for  the  purposes  of  this  Act  an  administrator 
claiming  the  estate  or  interest  of  the  deceased  person,  of  whose 
chattels  he  shall  be  appointed  administrator,  shall  be  deemed  to 
claim  as  if  there  had  been  no  interval  of  time  between  the 
death  of  such  deceased  person,  and  the  grant  of  the  letters  of 
estate  Avithout  administration." 

interval  after 

By  21  &  22  Vict.  c.  95,  s.  19,  "  From  and  after  the  decease 
of  any  person  dying  intestate,  and  until  letters  of  administration 
shall  be  granted  in  respect  of  his  estate  and  effects,  the  personal 
estate  and  effects  of  such  deceased  person  shall  be  vested  in  the 
Judge  of  the  Court  of  Probate  for  the  time  being  in  the  same 
manner  and  to  the  same  extent  as  heretofore  they  vested  in  the 
Ordinary." 

All  moveable  goods,  though  in  ever  so  many  different  and 
distant  places  from  the  executor,  vest  in  the  executor  in  posses- 


3  &  4  Wm. 

IV.  c.  27. 
Administra- 
tor to  claim 
for  purposes 
of  this  Act, 
in  actions 
relating  to 
real  property 
as  if  he 
obtained  the 


death  of  de 
ceased. 
21  &  22  Vict. 
c.  95,  s.  19. 
Between  the 
death  of  the 
deceased  and 
the  grant  of 
administra- 
tion property 
to  vest  in  the 
Judge  Or- 
dinary : 


The  rule  that  a  party  cannot  be 
made  a  trespasser  by  relation  is 
only  applicable  where  the  act  com- 
plained of  was  lawful  at  the  time : 
Thar][)C  v.  Stalhcood,   5  M.   &   Gr. 


760. 

(z)  Fyson  v.  Chambers,  9  M.  & 
W.  460. 

(a)  Elliot  V.  Kemp,  7  M.  &  W. 
306. 
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sion,  presently  upon  the  testator's  death  {J))  :  for  it  is  a  rule  of  di.stinction  be- 
law,  that  the  property  oi  personal  chattels  draws  to  it  the  posses-  roiil*^aiid  per- 
sion  (c).     But  it  is  otherwise  of  things  immoveable,  as  leases  for  ^^^^'^^  ^^  *» 
years  of  lands  or  houses :  for  of  these  the  executor  or  admi-  vestiug  in 
nistrator  is  not  deemed  to  be  in  possession  before  entry  {d).  i'"'**'^**'^'^- 
So  of  leases  for  years  of  a  rectory,  consisting  of  glebe  lands 
and  tithes  for  years,  it  may  be  doubtful  if  actual  possession  can 
be  without  actual  entry  into  the  glebe  land  {c).     But  in  case  of 
a  lease  for  years  of  tithes  only,  it  was  held  that  the  executor, 
though  in  never  so  remote  a  place,  should  instantly,  upon  the 
setting  out  thereof,  be  in  actual  possession  to  maintain  action  of 
trespass  for  taking  them  away  (/). 

(6)  Wentw.    Off.   Ex.   228,   14tli  reversion,  of  a  term,  wLicli  the  tes- 

edit. ;  11  Vin.  Abr.  240.  tator  granted  for  a  part  of  the  term, 

(c)  2   Saund.   47,    h.    n.    (1),    to  is  in  the  executor  immediately  by 

Wilhraliam  v.  Snoiu.  the  death  of  the  testator :  TrattJe  v. 

{d)  Wentw.  Off.  Ex.    228,    14th  King,  T.  Jones,  170. 

edit.       See     the     observations     of  (e)  "Wentw.    Off.   Ex.    229,    14th 

Parke,  B.,  in   Barnett  v.   Earl  of  edit.;   11  Vin.  Abr.  240. 

Guildford,    11   Exch.    32.      But  a  (/)  Ihid. 
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CHAPTER  THE  SECOND. 


The  goods  of 
the  deceased 
not  forfeited 
by  attaiuder 
of  executor, 
kc. 


not  applicable 
to  the  debts 
■which  the 
executor  owes 
the  Crown. 


OF    THE    QUALITY    OF    THE    ESTATE    OF    AN    EXECUTOR    OK 
ADMINISTEATOR. 

JlHE  interest  which  au  executor  or  administrator  has  in  the 
goods  of  the  deceased  is  very  different  from  the  absolute,  proper, 
and  ordinary  interest  which  every  one  has  in  his  own  proper 
goods  {a)  :  For  an  executor  or  administrator  has  his  estate  as 
such  in  aufer  droit  merely,  viz.,  as  the  minister  or  dispenser  of 
the  goods  of  the  dead  {b) . 

Therefore,  if  before  the  Act  33  &  34  Vict.  c.  23,  for  the 
abolition  of  forfeiture  for  Treason  and  Felony,  an  executor  or 
administrator  had  been  attainted  of  treason  or  felony,  the  goods 
which  he  had  as  executor  or  administrator  would  not  thereby 
have  been  forfeited  (e)  :  and  though  disabled  by  such  attaint 
from  svdng  propria  Jure,  he  might  still  have  maintained  an  action 
in  auter  droit  as  executor  or  administrator  (d). 

So,  where  an  executor  brought  a  quo  minus  in  the  Court  of 
Exchequer,  stating  that  he  was  not  able  to  pay  the  King's  debt, 
because  the  defendant  detained  from  him  100/.  which  he  owed 
to  him  as  executor  of  J.  S.,  it  abated :  because  it  could  not  be 
intended  that  the  King's  debt  could  be  satisfied  with  that  which 
the  plaintiff  should  recover  and  receive  as  executor  (c) . 

So  though  a  lord  of  a  villain  might  take  all  the  villain's  own 
goods,  yet  he  might  not  take  those  which  the  villain  held  as 
executor  (/) . 


{a)  Wentw.  Off.  Ex.  192,  Hth 
edit. 

(/-)  Pinchon's  Case,  S  Co.  88,  Z- ;  2 
Inst.  236.  An  executor  has  the 
property  only  under  a  trust  to 
apply  it  for  payment  of  the  tes- 
tator's debts,  and  such  other  piu'- 
poses  as  he  ought  to  fulfil  in  the 
course  of  his  office  as  executor :  by 


Ashhurst,  J.,  Farr  v.  Newman,  4 
T.  E.  621,  645. 


(c)  1    Hale, 
P.  C.  Bk.  2,  c. 


P.   C.  251;    Hawk. 

49,  s.  9. 

161. 

Off.   Ex.    194,    14th 


[d)  Ante,  p 
(f)  Wentw. 
edit. 

(/)Lit.  L.  2,  c.  11,  s.  192 
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Upon  this  principle  also,  if  the  executor  or  administrator  he-  Whero  the 
comes  hanki'upt,  with  any  property  in  his  possession  helonging  i^ecomes' 
to  the  testator  or  intestate,  distinguishable  from  the  general  bankrupt,  the 
mass  of  his  own  property,  it  is  not  distributable  under  the  bank-  testator  do 
ruptcy  ((/) .  The  trustee  cannot  seize  even  money  which  speci-  ^°*  P^^^  • 
fically  can  be  distinguished  and  ascertained  to  belong  to  the 
deceased,  and  not  to  the  bankrupt  himself  (A) .  But  where  a 
person  entitled  to  take  letters  of  administration  neglected  to  do 
so,  yet  remained  in  possession  of  the  goods  of  the  intestate  for 
twelve  years,  and  being  so  in  possession  became  a  bankrupt ;  and 
a  creditor  of  tlie  intestate  afterwards  took  out  letters  of  adminis- 
tration, and  claimed  the  goods  from  the  assignees ;  it  was  held 
that  these  goods  were  within  the  stat.  21  Jac.  I.  c.  19,  being 
property  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true  owner :  and  that  the  assignees 
were  therefore  entitled  to  them  (/) .  So  where  an  innkeeper, 
■who  was  a  widow,  having  died  intestate,  two  of  her  children,  a 
son  and  daughter,  took  possession  of  her  furniture  and  stock  in 
trade,  and  carried  on  her  business  in  their  own  names  for  two 
years  after  her  death,  during  which  time  they  paid  her  funeral 
expenses  and  some  of  her  debts,  but  without  taking  out  adminis- 
tration to  her  estate,  and,  at  the  end  of  that  time,  became  bank- 
rupts, the  daughter  having  a  few  months  previously  retired  from 
the  business,  and  sold  her  share  of  it  to  the  son :  Another  of  the 
children  then  took  out  administration  to  the  intestate,  and 
claimed  that  part  of  her  furniture  and  stock  in  trade  which  still 
remained  in  specie :  But  it  was  held  that  it  belonged  to  the 
assignees,  as  having  been  in  the  order  and  disposition  of  the  son 
at  the  time  of  his  bankruptcy  (A-). 

{g)  See    Bankruptcy  Act,    1883,  Kitdien  v.  Ibhetson,  L.  E.  17  Eq. 

46  «&  47  Vict.  c.  52,  s.  44  (1).  46. 

(/i)  By  Lord  Mansfield  in  7/0 «•«?■(?  (A-)  Re  TJiomas,  1  Pliil.  C.  0.  159. 
V.  Jeminett,  3  Burr.  1369,  cited  by  It  is  to  be  observed  that  under 
Lord  Kenyon,  in  Farr  v.  Netiyman,  the  Bankruptcy  Act,  1883,  s.  44  (2), 
4  T.  R.  621,  648.  Under  the  bank-  iii.,  reputed  ownership  is  limited  to 
ruptcy  of  an  executor  and  trustee,  goods  being  at  the  commencement 
directed  by  the  Will  to  carry  on  a  of  the  bankruptcy  in  the  possession, 
trade,  and  a  limited  sum  to  be  paid  order,  or  disjDosition  of  the  bank- 
to  him  by  the  trustees  for  that  pur-  rupt  in  his  trade  or  business,  by 
pose,  the  general  assets  beyond  that  the  consent  or  permission  of  the 
fund  are  not  liable :  Ex  parte  Gar-  true  owner.  It  must  be  noticed 
land,  lOVes.  110.  See  ^osf,  Pt.  IV.  that  things  in  action,  other  than 
Bk.  II.  Ch.  II.  §  I.  p.  1432.  debts  due,  or  growing  due,  to  the 

((■)  Fox  V.  Fisher,  3  B.  &  A.  135  ;  bankrupt  in  the  course  of  his  trade 
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proviso  for 
forfeit uie  of 
lease,  if  lessee 
or  his  exe- 
cutor shall 
become  bank- 
rupt : 


receiver  ap- 
poiuted  to 
whom  assig- 
nees shall 
account : 
bankrupt 
executor 
residuary 
legatee. 


The  goods  of 
the  testator 
cabnot  be 
taken  in 
execution  for 
the  debt  of 
the  executor. 


It  must  be  observed,  that  if  the  testator  were  a  lessee  for 
years,  aud  the  lease  contained  a  proviso  that  if  the  lessee,  or  his 
e.vecutorx,  (Khniitktrators,  or  assi(/iis,  shall  become  bankrupt,  the 
lease  shall  become  void,  the  bankruptcy  of  the  executor  will 
operate  as  a  forfeitiuo  of  the  lease,  notwithstanding  the  lease 
itself  does  not  pass  to  his  assignees  (/). 

Where  a  trustee  in  bankruptcy  possesses  himself  of  effects,* 
which  belong  to  the  bankrupt  as  executor  only,  the  Court,  upon 
application  made  to  it,  will  order  the  return  of  such  effects  to 
the  bankrupt,  or  will,  if  necessary,  appoint  a  receiver  (m) .  Where 
a  bankrupt  is  an  executor  and  residuary  legatee,  and  has  paid 
the  debts  and  particular  legacies  out  of  part  of  the  assets,  if  he 
refuses  to  collect  the  rest,  notwithstanding  trustee  in  bankruptcy 
has  not  the  legal  interest  vested  in  him,  the  Court  will  assist 
him  to  get  in  the  remainder  in  the  name  of  the  executor  (n). 

Again,  the  goods  of  a  testator  in  the  hands  of  his  executor 
cannot  be  seized  in  execution  of  a  judgment  against  the  executor 
in  his  own  right  (o).     So  if  an  executor  dies  indebted,  leaving  to 


or  business,  are  not  "goods" 
within  the  meaning  of  this  section. 

(0  1  Cr.  M.  &  E.  405. 

(m)  As  to  the  powers  exercise- 
able  by  the  Court  as  regards  a 
trustee  in  bankruptcy,  see  the  cases 
of  Ex  parte  James,  L.  E.  9  Ch.  609, 
and  Ex  parte  Simmons,  16  Q.  B.  D. 
308. 

(n)  Ex  2mrte  Butler,  1  Atk.  213. 

(o)  Farr  v.  Neivman,  4  T.  E. 
621,  where  all  the  former  autho- 
rities are  collected  and  discussed. 
In  this  case,  Buller,  J.,  dissented 
from  the  rest  of  the  Court,  viz., 
Lord  Kenyon,  and  Ashhurst  and 
Grose,  Justices.  The  action  was 
against  the  sheriff  for  a  false  re- 
turn, and  the  question  was,  whether 
certain  goods  of  the  testator,  which 
had  been  seized  by  the  sheriff  under 
an  execution  against  the  husband 
of  the  executrix,  in  a  house  in 
which  the  husband  and  wife  re- 
sided, and  the  testator  had  resided, 
hut  which  had  not  heen  sold  under 
the  execution,  were  bound  by  it. 


In  a  previous  case.  Whale  v.  Booth, 

B.  E.  25  Geo.  III.  4  T.  E.  625, 
note  (a),  where  the  goods  of  the 
testator  7md  actually  heen  sold  under 
a  fieri  facias  against  the  executor 
for  his  own  debt,  and  the  executor 
joined  in  a  bill  of  sale,  it  was  held 
by  the  Court  of  King's  Bench  that 
the  property  passed  by  the  execu- 
tion, and  could  not  afterwards  be 
seized  under  a  writ  sued  out  by  a 
creditor  of  the  testator;  upon  the 
principle  that  the  sale  under  the 
execution  could  not  be  distinguished 
from  an  alienation  by  the  execu- 
tor. But  although  the  two  cases 
may  thus  in  some  degree  be  recon- 
ciled. Eyre,  C.  J.,  in  Quick  v. 
Staines,  1  Bos.  &  Pul.  295,  con- 
siders them  as  entirely  conflicting, 
and  the  law  as  still  unsettled.  See 
also  the  observations  of  Sir  Thomas 
Plumer,  V.-C,  in  Ra)/  v.  Bay, 
Coop.  267.    However,  Lord  Eldon, 

C,  in  M'Leod  v.  Brummond,  17 
Yes.  168,  adverts  to  Farr  v.  New- 
man, as  having  decided  absolutely 
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liis  executor  goods  wMoh  ho  had  as  executor,  these  arc  not  assets 
liable  to  the  payment  of  his  debts,  but  only  for  the  payment  of 
the  first  testator's  {p).  But  when  an  executrix  used  the  goods 
of  her  testator  as  her  own,  and  afterwards  married  and  then 
treated  them  as  the  property  of  her  husband,  it  was  held,  that 
she  could  not  be  allowed  to  object  to  their  being  taken  in  execu- 
tion for  her  husband's  debt :  for  where  an  executrix  or  her 
husband  have  converted  the  goods,  it  does  not  lie  in  the  mouth 
of  either  of  them  to  say  they  are  not  the  property  of  the 
husband,  in  a  case  between  the  executrix  and  one  of  his  credi- 
tors [q).  So  after  a  lapse  of  six  or  seven  years,  equity  will  not 
restrain  by  injunction  a  creditor  of  an  executor  from  taking  in 
execution  property  of  the  testator  which  is  assets  in  equity  (r). 
However,  where  goods  of  an  intestate  had  been  taken  possession 
of,  and  used  by  an  administrator,  in  the  house  of  the  intestate, 
for  three  months  after  the  death  of  the  intestate.  Lord  Tenterden 
held  that  they  could  not  be  taken  in  execution  for  the  adminis- 
trator's own  debt,  the  time,  in  this  case,  not  being  sufficient  to 
make  the  goods  the  administrator's  property  (s). 


that  the  effects  of  the  testator  can- 
not be  taken  in  execution  for  the 
debt  of  the  executor,  and  expresses 
his  satisfaction  with  that  decision. 
See  also  Kinderley  v.  Jervis,  22 
Beav.  23,  per  Romilly,  M.  E.  See 
post,  Pt.  III.  Bk.  I.  Ch.  I.  p.  700,  as  to 
the  power  of  an  executor  to  dispose 
by  sale  of  the  goods  of  his  testator. 
If  an  executor,  in  pursuance  of  the 
directions  in  the  testator's  Will, 
carries  on  the  testator's  business 
and  in  so  doing  contracts  debts, 
the  fact  that  he  has  carried  on  the 
business  in  his  own  name,  and  that 
the  testator's  assets  employed  in  it 
are  ostensibly  the  executor's  own 
property,  will  not  entitle  a  judg- 
ment creditor  of  the  executor  to 
take  in  execution  the  testator's 
assets.  Lapse  of  time,  and  an  en- 
joyment of  the  assets  in  a  manner 
inconsistent  with  the  trusts  of  the 
Will,  coupled  with  the  consent  of 
the  beneficiaries,  may,  however, 
raise  an  inference  of  a  gift  of  the 


assets  by  them  to  the  executor,  and 
entitle  his  j  udgment  creditor  to  take 
them  in  execution.  But,  when  the 
possession  and  the  time  which  has 
elapsed  are  in  accordance  with  the 
trusts  of  the  Will,  no  such  infer- 
ence can  arise :  Re  Morgan,  18 
C.  D.  93. 

{p)  Wentw.  Off.  Ex.  194,  14th 
edit. 

{q)  Quick  V.  Staines,  1  Bos.  &  Pull. 
293. 

(r)  Bai/  V.  Bay,  Coop.  Chanc. 
Cas.  264.  Upon  this  case  in  his 
judgment  in  Be  Morgan,  18  C.  D. 
93,  101,  Fry,  J.,  remarks  that  "the 
Court  thought  the  circumstances 
were  such  as  to  raise  an  inference 
of  a  gift  by  the  testator's  creditor 
to  the  executor." 

(s)  Gashell  v.  Marshall,  1  Mood. 
&  Rob.  132;  S.  C,  o  C.  &  P.  31. 
The  learned  judge,  upon  Quick  v. 
Staines  being  cited,  observed  that 
the  marriage  in  that  case  made  all 
the  difference. 
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Merger : 


Judicature 

Act,  1873, 
8.  25, 
sub-s.  4. 


Witli  reference  also  to  the  principle,  that  an  executor  or 
administrator  holds  the  property  of  the  deceased  in  aider  droit 
merely,  it  has  been  laid  down,  that  in  respect  to  land,  no  merger 
can  take  place  of  the  estate  held  by  a  man  as  executor  in  that 
■which  he  holds  in  his  own  right  {().  However,  in  the  former 
Editions  of  this  Work  the  autliorities  were  referred  to  at  length 
in  support  of  an  important  distinction,  apparently  well  sustained, 
between  the  cases  in  which  either  of  the  two  estates  was  an 
accession  to  the  other  by  ad  of  laic,  when  no  merger  would  take 
place,  and  those  where  the  accession  was  by  ad  of  the  party, 
when  the  less  estate  would  merge. 

With  respect  to  assets  the  distinction  was  considered  immaterial. 
In  case  of  purchase,  as  of  descent,  all,  says  L.  C.  B.  Gilbert, 
agree  that  the  term  would  not  be  extinct  as  to  creditors.  And 
it  would  seem  that  in  no  case  would  the  term  held  by  an  executor 
or  administrator  merge  in  equity ;  for  mergers  are  odious  in 
equity  and  never  allowed  unless  for  special  reasons. 

Now  by  the  Judicature  Act,  1878,  s.  25,  sub-sect.  4,  it  is 
enacted  that  "  there  shall  not  after  the  commencement  of  this 
Act,  be  any  merger  by  operation  of  law  only  of  any  estate  the 
beneficial  interest  in  which  would  not  be  deemed  to  be  merged 
or  extinguished  in  equity."  And  sub-sect.  11  provides  that 
"  generally  in  all  matters  not  hereinbefore  particularly  men- 
tioned, in  which  there  is  any  conflict  or  variance  between  the 
rules  of  equity  and  the  rules  of  common  law  with  reference  to 
the  same  matter,  the  rules  of  equity  shall  prevail "  {n). 

It  may  be  observed  in  this  place,  with  respect  to  the  con- 
tinuance of  the  privilege  from  merger,  that,  though  a  person 
is  originally  entitled  to  a  term,  or  to  an  estate  of  freehold,  as  an 
executor  or  administrator,  yet  in  process  of  time  he  may  become 
the  owner  of  that  estate  in  his  own  right  (.r).     This  happens  in 


[t)  2  Black.  Comm.  177  ;  Jones  y. 
Davies,  5  H.  &  N.  767. 

(?<)  See  Chambers  v.  Kingham,  10 
C.  D.  743.  The  Courts  of  Equity 
had  regard  to  the  intention  of  the 
parties,  and,  in  the  absence  of  any 
direct  evidence  of  intention,  they 
presumed  that  merger  was  not 
intended,  if  it  was  to  the  interest  of 
the  party,  or  only  consistent  with 
the  duty  of  the  party,  that  merger 
should  not  take  place.     A  Court  of 


Equity  had  regard  to  the  intention 
of  the  parties,  to  the  duty  of  the 
parties,  and  to  the  contract  of  the 
parties,  in  determining  whether  a 
term  was  to  be  treated  as  merged  in 
the  freehold,  per  Cozens-Hardy, 
L.  J.,  in  Capital  and  Counties  Bank 
V.  Rhodes,  [1903]  1  Ch.  652,  653, 
referred  to  with  approval  by  Swin- 
fen  Eady,  J.,  in  Lea  v.  Thurshy, 
[1904]  2  Ch.  57,  64. 

{x)  See  post,  p.  481  et  seq. 
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the  case  of  executors  when  the  executor  is  also  residuaiy  legatee, 
and  he  performs  all  the  purposes  of  the  Will,  and  holds  the 
estate  as  legatee,  or  pays  money  of  his  own,  to  the  value  of  the 
term,  in  discharge  of  the  testator's  debts,  and  with  an  intention 
to  appropriate  the  term  to  his  own  use  in  lieu  of  the  money. 
And  in  the  case  of  administrators,  when  the  administrator  is  the 
only  person  entitled  to  the  beneficial  ownership  of  the  intestate's 
property,  or  procures  a  discharge  from  those  who  are  to  share 
that  property  with  him,  and  all  the  debts  of  the  intestate  are 
paid  :  Under  these,  and  the  like,  circumstances  the  executor  or 
administrator  will  have  the  estate  in  his  own  right ;  and  when  he 
has  the  estate  in  his  own  right,  it  will  be  subject  to  merger  (y). 

Grenerally  speaking,  it  is  difficult  to  ascertain  when  the 
character  of  executor  or  administrator  ceases,  and  the  ownership, 
independent  of  that  character,  commences.  Every  case  must 
depend  on  its  own  circumstances.  This  only  is  certain,  that 
when  the  executor  or  administrator  ceases  to  hold  the  estate  in 
that  character,  he  will  hold  the  same  in  his  own  right,  and  it 
will  be  subject  to  merger  (s). 

Since  no  man  can  bequeath  any  thing  but  what  he  has  to  his  An  executor 
own  use,  an  executor  cannot  by  his  Will  dispose  of  any  of  the  ^^^"^^^ft^  +t^ 
goods  which  he  has  as  executor  to  a  legatee  (r/)  :  although  we  goods  of  his 
have  seen  {b)  that  if  an  executor  appoint  an  executor,  the  goods  leo-atee : 
will  pass  to  him  as  the  representative  of  the  first  testator ;  while 
on  the  other  hand,  an  administrator  cannot  transmit  any  interest 
in  the  property  of  the  intestate  to  his  own  personal  representative. 

But,  generally  speaking,  an  executor  or  administrator,  in  his  but  an  exe- 
own  lifetime,  may  dispose  of  and  alien  the  assets  of  the  testator:  ?.^*°?'  ^'^  ^^^ 

^        -J  y:  ^  hretime  may 

he  has  absolute  power  over  them  for  this  purpose,  and  they  can-  alien  the 
not  be  followed  by  the  creditors  of  the  deceased  (r).     This  rule,  they  cannot 
however,  is  subject  to  some  qualifications,  which  will  be  pointed  ^^  followed 
out  when  this  Treatise  arrives  at  the  general  discussion  of  the  creditors  of 
power  of  executors  and  administrators  {d) .  *^®  deceased. 

With  reference  to  the  possession  in  aider  droit,  it  has  been  Grant  of 
held,  that  if  an  executor  or  administrator  errant  o)nnia  bona  sua,  *""'*!''  ^°""' 

'  o  '  sua  by  an 

executor : 

{y)  3  Preston  on  Cony.  310,  311.  [h)  Ante,  p.  180. 

(z)  Ibid.  311.  (^)  Ey  Lord  Mansfield,  in  Whale 

,  ^   r.        T  ^        T  ^      V.  Booth,  4  T.  E.  625,  note  to  Farr 

(a)  Bransoy     v.     Grantham,      2  ,,- 

^  '  •^  V.  JSewman. 

Plowd.  525  ;  Godolph.  Pt.  2,  c.  17,  (d)  See  j9os«,  Pt.  in.  Bk.  i.  Ch.  i. 

s.  3.  p.  700  et  seq. 
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release  of  all 
demands. 


Since  the 
Married 
Women's 
Property  Act, 
1882,  no 
control  of 
husband  over 
his  wife,  if 
executrix  or 
administra- 
trix. 


tlie  goods  of  tlie  deceased  will  not  puss,  unless  the  grantor  have 
no  goods  but  as  executor  or  administrator  [o).  So  if  an  executor 
releases  all  actions,  suits  and  demands  whatsoever,  which  he  had 
for  any  cause  whatever,  this  extends  only  to  such  as  he  has  in 
his  own  right,  and  not  to  such  as  he  hath  as  executor  (./'). 

Since  the  passing  of  the  Married  "Women's  Property  Act, 
1882,  a  married  woman  can  act  as  executrix  or  administratrix 
as  if  she  were  a  feme  sole  without  the  control  of  her  husband  : 
the  husband,  therefore,  of  an  executrix  or  administratrix  has 
since  that  Act,  no  power  of  disposition  over  the  personal  estate 
so  vested  in  his  wife,  but  his  concurrence  in  the  conveyance  of 
real  and  chattel  real  property  is  still  necessary  {g) . 


When  an  "With  respect  to  the  Poor  Laws,  it  may  be  here  observed,  that 

win  "Sin  a''"'  ^^  executor  or  administrator  will  gain  a  settlement  by  estate  by 

settlement  by  a  residence  as  such  upon  a  leasehold  property  of  the  deceased  (A) . 

the  leasehold    And  a  Settlement  will  equally  be  gained,  although  the  tenement 

of  the  tes-        ^^  which  he  comes  as  executor  or  administrator  be  under  the 
tator,  &c. 

value  of  10/.  a  year  (/).     So  it  was  held,  that  the  husband  of  an 

administratrix,  entitled  to  the  trust  only  of  a  term,  gained  a 
settlement  by  residence  thereon  for  forty  days  {k) .  And  the 
executor  to  a  tenant  of  an  estate  under  10/.  a  year  gains  a  settle- 
ment by  forty  days'  residence,  although  he  does  not  prove  the 
Will ;  because  the  property  vests  in  him  from  the  death  of  the 
testator  (/)  :  but  a  next  of  kin  of  a  lessee  for  years,  in  a  case 
where  several  are  in  equal  degree  of  kindred,  can  gain  no  settle- 
ment by  residing  on  the  land,  if  he  does  not  take  out  letters  of 
administration  ;  because  no  right  is  vested  in  him  till  that  is 
done  {)n).  Yet  in  the  case  of  a  sok  next  of  kin,  exclusively 
entitled  to  the  administration  of  the  personal  estate,  who  had 
resided  more  than  forty  days  in  the  parish  in  which  a  leasehold 


{e)  Hutchinson  v.  Savage,  2  Lord 
Eaym.  1307  ;  Wentw.  Off.  Ex.  193, 
14th  edit.  But  an  executor  may 
have  trespass  for  taking  goods  in 
his  time,  quare  hona  et  catalla  sua, 
because  of  the  possession  :  by  Holt, 
C.  J.,  in  Knight  v.  CoJe,  1  Show. 
155. 

(/)  Knight  Y.  Cole,  1  Show.  153. 

(g)  See  ante,  pp.  160,  161  and 
post,  p.  692. 

{h)  Bex  V.  Sundrish,  Burr.  Sess. 


Ca.  7. 

(/)  Bex  V.  Uttoxeter,  Burr.  Sess. 
Ca.  538.  Even  though  the  letters 
be  taken  out  for  a  pauper  adminis- 
trator by  parish  officers,  on  purpose 
to  create  the  settlement :  Bex  v. 
Great  Glenn,  5  B.  &  Adol.  188. 

(A-)  Mursley  y.  Grandborough,  1 
Stra.  97. 

(?)  Bex  V.  Stone,  6  T.  E.  295. 

(m)  Bex  V.  Barnard  Castle,  2  A. 
&E.  108. 
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tenement  l)elonging  to  the  intestate  lay,  it  was  lield,  tliat  she 
thereby  gained  a  settlement,  although  she  had  not  then  obtained 
a  grant  of  tlie  administration  ;  upon  the  ground  that  the  exclu- 
sive right  to  enforce  the  proper  means  of  acquiring  the  legal 
title  to  the  property,  coupled  with  the  actual  enjoyment  of  it, 
gave  so  much  colour  of  right  to  reside,  as  to  exempt  such  resi- 
dence from  being  considered  a  vagrant  intrusion  into  a  parish  in 
which  the  party  lias  nothing  of  hin  o/c/i,  within  the  purview  and 
scope  of  the  Poor  Laws  (li). 

By  stat.  3  &  4  Wm.  IV.  c.  74  {An  Ad  for  the  Atjotition  of  3  &  4  W.  IV. 
Finci^  and  Recoveries,  and  for  tlie  Siihfifittition  of  more  shnple  modes  cutor'notto" 
of  Assurance),  s.  27,  it  is  provided  and  enacted,  "that  no  bare  be  protector. 
trustee,  heu',  executor,  administrator,  or  assign,  in  respect  of 
any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator,  or  assign,  shall  be  the  protector  of  a  settlement." 

It  may  be  proper  to  conclude  these  doctrines  as  to  the  dif-  How  the 
ference  between  the  interest  which  an  executor  or  administrator  an  ^executor 
has  in  the  goods  of  the  deceased,  and  such  as  a  man  has  in  his  t^^kes  as  such 
own  proper  goods,  by  considering  more  fully  a  subject  to  which  his  own. 
tliere  has  already  been  occasion  to  advert  (o),  viz.,  how  the  pro- 
perty which  the  executor  or  administrator  has  at  first  in  his 
representative  character,  may  become  his  own  to  his  own  use,  as 
his   other   goods  which   he   has   not   as  executor  or   adminis- 
trator (/;). 

And  first,  in  regard  to  the  ready  money  left  hj  the  testator ; 
on  its  coming  into  the  hands  of  the  executor,  the  proj^erty  in  the 
specific  coin  was  of  necessity  altered,  as  soon  as  it  ceased  to  be 
kept  separate,  as  in  a  separate  bag  or  box,  or  unmixed  with 
other  moneys,  or  passed  into  currency  (</) ,  and  therefore  where 
the  specific  coin  is  intermixed  with  the  executor's  own  money 
a  creditor  of  the  testator  cannot,  by  fieri  facias  on  a  judgment 
recovered  against  the  executor,  take  such  money  as  de  bonis 
tesiaforis  in  execution  (r).     In  equity,  however,  the  money  can 

(h)  Hex  V.  HorsUy,  8  East,  405.  also  Rex  v.  Widicortliy,  Burr.  Sese. 

A  grant  of  administration  will  not  Ca.  109. 

operate  by  relation  so  as  to  vest  a  (o)  Ante,  pp.  478,  479. 

term  in  the  administrator  from  the  ( p)  Wentw.  Off.  Ex.  c.  7,  p.  197, 

death,  of  the  intestate,    and   thus  14th  edit. 

make   a  person  irremovable  for  a  {q)  T(iyIory.Plumer,3'K.&.S. 562. 

time  past,  who  during  that  time  was  (r)  Wentw.  Off.  Ex.  c.  7,  p.  196, 

removable  :     Ibid.   409 ;     and    see  14th  edit.  ;  Toller,  288. 

W.E. VOL.   I.  I  I 


482  Of  the  Estate  of  an  Executor,  c^v.     [Pt.  ii.  Bk.  i. 

bo  followed,  so  long  as  the  money,  or  that  which  represents  it,  is 
not  wholly  spent  or  dissipated  so  that  nothing  remains  that 
could  be  subject  to  the  trust  or  fiduciary  duty  (.s). 

It  is  said  in  Toller,  that  if  the  testator  died  indebted  to  the 
executor,  or  the  executor  not  having  ready  money  of  the  testator, 
or  for  any  other  good  reason,  shall  pay  a  debt  of  the  testator's 
with  his  own  money,  he  may  elect  to  take  any  specific  chattel  as 
a  compensation;  and  if  it  be  not  more  than  adequate,  the  chattel 
by  such  election  shall  become  his  own  {t)  ;  and  that  if  by  such 
election  he  acquire  the  absolute  ownership  of  the  chattel,  and 
die,  his  executor  may  defend  himself  in  an  action  of  dctiiuic 
brought  for  the  same  by  the  surviving  executor  of  the  first 
testator :  and  there  are  dicta  in  the  older  cases  that  if  an  exe- 
cutor pays  with  his  own  money  the  debts  of  the  testator  in  such 
order  as  the  law  appoints,  to  the  value  of  the  whole  of  the 
personal  assets,  he  acquires  an  absolute  right  to  them ;  and  he 
may  dispose  of  them  as  he  pleases,  without  being  guilty  of  any 
devastavit  [ii).  But  in  the  case  of  Ilcarn  v.  Wells  {x),  Knight 
Bruce,  Y.-C,  said  he  could  not  accede  to  the  proposition  that  an 
executor  has  a  right  in  equity  to  acquire  as  a  purchaser  an 
absolute  title  to  specific  chattels  by  intending  so  to  deal  with 
them  and  by  paying  the  testator's  debts  to  an  amount  exceeding 
the  value  of  those  chattels ;  and  that  whatever  might  be  the 
rule  of  law  upon  a  plea  of  2)tene  cutministravit,  he  apprehended 
that  not  to  be  the  rule  in  equity ;  and  he  did  not  agree  that 
the  executor  had  in  such  circumstances  an  absolute  right  to  the 
property  {y).  And  it  would  seem  that  now,  by  reason  of  the 
provisions  of  the  Judicature  Act,  the  rule  in  equity  would  pre- 
vail.    In  re  Gilbert  [z) ,  where  the  debt  due  to  the  executor  of  an 


(s)  Re  HaUetfs  Estate,   13  CD.  (t)  Toller,  239;  Wentw.  0&.  Ex. 

696,719.     And  see  Mutto7iv.  Feat,  c.    7,     pp.     196,    199,    14th    edit.; 

[1900]  2  Ch.  79;  He  Halhtt  &  Co.,  EUiott  v.   Kemp,   7  M.  &  W.  313, 

[1894]  2  Q.  B.  237.   And  now  by  the  per  Parke,  B. 

Judicatm-e  Act  it  is  provided  that  {u)  Merchant  v.  Driver,  1  Saund. 

■where  there  is  a  difference  between  307;   Chahner  v.  Bradley,  1  Jac.  & 

the   princij)les  of    law   and  equity  Walk.  64;  VanqueliiiY.  Bouard,  15 

those  of  equity  are  to  prevail;  and  C.  B.  N.  S.  341,  372. 

it  would  therefore  seem  that  the  {x)  1  Coll.  333. 

creditor  would  be  entitled  to  have  the  (?/)  See  further  the  observations 

judgment  debt  satisfied  out  of  such  of  Lindley,  M.  E.,  in  Re  Rhoades, 

intermixed  moneys  to  the  amount  [1899]  2  Q.  B.  347,  352. 

of  the  testator's  money :  ReHalletfs  (z)  [1898]  1  Q.  B.  282,  approved 

Edate,  13  C.  D.  696,  711,  712.  by  C.  A.  in  Re  Rhoades,  vM  supra. 
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insolvent  testator  exceeded  the  value  of  tlie  testator's  assets, 
TVriglit,  J.,  held  that  the  executor  was  not  bound  to  realize  the 
assets,  i.e.,  convert  them  into  money,  before  exercising  his  right 
of  retainer,  but  was  entitled  to  retain  the  assets  in  specie  in 
satisfaction  of  his  debt. 

It  is  said  in  the  old  text-books  that  if  the  testator's  goods  be 
sold  under  a  fieri  facias,  the  executor,  as  well  as  any  other 
person,  may  buy  such  goods  of  the  sheriff ;  and  in  case  he  does 
so,  the  property  which  was  vested  in  him  as  executor  shall  be 
turned  into  a  property  injure proprio  (a). 

If  the  executor  among  the  testator's  goods  find  and  take  some 
which  were  not  the  testator's,  and  the  owner  recover  damages 
for  them  in  an  action  of  trespass  or  trover,  and  the  judgment 
is  followed  by  satisfaction,  in  this,  as  in  all  similar  cases,  the 
goods  shall  become  the  trespasser's  property,  because  he  has 
paid  for  them  {b). 

If  an  executor  or  administrator  makes  an  underlease  of  a 
term  of  years  of  the  deceased,  rendering  rent  to  himself,  his 
executors,  &e.,  though  he  has  the  term  wholly  in  right  of  the 
intestate,  yet,  if  he  dies,  the  rent  will  at  law  be  payable  to  his 
personal  representative,  and  not  to  the  administrator  de  bonis 
noil  of  the  original  deceased  {c)  ;  but  the  rents  reserved  in  such 
leases  are  assets  of  the  testator,  and  are  applicable  in  due  course 
of  administration  {d). 

As  an  executor,  who  is  also  a  legatee,  may,  by  assenting  to 
his  own  legacy,  vest  the  thing  bequeathed  in  himself  in  the 
capacity  of  legatee  (e),  so  an  administrator,  who  is  also  entitled 
to  share  in  the  residue  as  one  of  the  next  of  kin  under  the  Statute 
of  Distributions,  may  acquire  a  legal  title,  in  his  own  right,  to 
goods  of  the  deceased,  by  taking  them  by  an  agreement  with 
the  parties  entitled  to  share  with  himself  under  the  statute  (./"). 

(a)  Wentw.  Off.  Ex.  c.  7,  p.  200,  150 ;  post,  Pt.  li.  Bk.  iv.  Ch.  li. 
Htli  edit. ;  Toller,  239.  p.  689. 

(b)  Weutw.  Off.  Ex.  c.  7,  p.  200,  {d)  Bac.  Abr.  Leases,  i.  7. 

14tli  edit. ;  Toller,  239 ;  Brvismead  (e)  See   iwst,    Pt.    III.    Bk.    in. 

V.  Harrison,  L.  E.   6  C.   P.    584;  Ch.  iv.  §  ill.  p.  1109. 

L.  E.  7  C.  P.  547  ;  Ex  parte  Drake,  (/)  In  Elliott  v.  Kemp,  7  M.  & 

In  re  Ware,  5  C.  D.  866.  "W.  306,  the  question  was  whether 

((•)  Drue  (or  Drezv)  v.   Baylie,    1  certain   chattels,   which  were   for- 

Ereem.  403;  2  Lev.  100;  Norton  \.  merly  the  husband's,  became,   by 

Harvey,    1    Yentr.    259  ;    Cowell  v.  any  means,  his  widow's  in  her  own 

Watts,  6  East,  405.     See,  however,  right;   and  Parke,  B.,  at  p.  313,  is 

Catherwood  v.  Chabaud,  1  B.   «&  C.  reported  to  have  said :—"  The  ad- 

1x2 
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If  one  of  several  executors  or  administrators  alone  sell  any 
of  the  goods  of  tlio  testator,  he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself  executor  ( g) . 

In  a  case  where  bills  of  exchange  had  been  accepted  by  A., 
for  the  accommodation  of  B.,  one  of  the  executors  of  C,  it 
appeared  that  B.,  having  considerable  suras  of  money  in  his 
hands  belonging  to  C.'s  estate,  which  were  deposited  in  a  box 
in  his  possession,  discounted  the  bills  with  such  money,  by 
taking  out  of  the  box  the  requisite  amount,  deductiug  the  dis- 
count, and  at  the  same  time  placing  the  bills  in  the  box :  And 
it  was  held,  by  Alexander,  C.  B.,  that  B.  could  not  sever  his 
character  of  an  accommodation  holder  of  these  bills  from  his 
character  of  executor,  so  as  to  enable  him  and  his  co-executor  to 
sue  as  indorsees  of  tlie  bills  for  a  valuable  consideration  (h). 

ministratrix  miglit  have  acquired  a  himself  chattels  as  his  own  share, 

title  by  payment  of  the  debts  of  the  since  that  would  in  effect  be  consti- 

intestate  to  an  equal  value  with  the  tuting  himself  a  purchaser  thereof 

chattels,  or  by  taking  those  chat-  from  himself,  which  the  law  does 

tels,    by    an   agreement    with    the  not  allow.     As  to  appropriation  in 

next  of    kin    intituled   under   the  satisfaction  of  a  legacy  or  share  in 

Statute   of    Distribution,    or    even  residue,  see posi,  p.  lldi  <t  se(2. 

without  such  agreement,  by  appro-  \  n    i 

priating  them  to  herself  as  her  own  ^^^             ?••>•!• 

\        „^   T+  •     -u  1,    -^^   1  Wentw.   Off.  Ex.  224,    14th  edit, 

share.       It  is,  however,  submitted  ' 

.1    ,  J     •   •  i.    J.  t.  Brassinqton  v.  Aidt,   2  Bmor.  177 

that  an  administrator  cannot,  ex-  -^  '  ° 

,1  4-      •+!,  ^-1,       +1  'S.  C.  9  Moo.  340. 

cept  by  agreement  with  the  other 

persons  entitled  to  share,  either  ex-  (A)  v.   Adams,    1  Younge, 

pressed  or  implied,  appropriate  to      117. 
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BOOK    THE    SECOND. 

ON   THE   QUANTITY   OF   THE    ESTATE    IN    POSSESSION    OF   AN 
EXECUTOR  OR  ADMINISTRATOR. 

After  the   administration  is  granted,  tlie  interest  o£  the  The  estate  of 
administrator  in  the  property  of  the  deceased  is  equal  to  and  an  admims- 

i-      i-        -^  T.  ^        trator  is  the 

with  the  interest  of   an  executor  (a) .      Executors  and  admin-  same  as  that 
istrators   differ   in   little    else    than   in    the    manner    of  their  cutor. 
constitution  (/*). 

The  general  rule  is,  that  all  goods  and  chattels,  real  and  The  whole 
personal,  go  to  the  executor  or  administrator  (r).     By  the  laws  estateof  the 
of  this  realm,  says  Swinburne  (d),  as  the  heir  hath  not  to  deal  deceased 
with  the  goods  and  chattels  of  the  deceased,  no  more  hath  the  executor: 
executor  to  deal  with  the  lands,  tenements,  and  hereditaments,  and  real_ 

estate,  smce 

In  other  words  it  may  be  stated,  that,  both  at  law  and  equity,  Land 
the  whole  personal  estate  of  the  deceased  vests  in  the  executor  ^.tt^isDl 
or  administrator :  and  now  in  the  case  of  deaths  after  the  31st 
of  December,  1897,  that  is,  after  the  commencement  of  the 
Land  Transfer  Act,  1897,  the  whole  real  estate  also  (including 
real  estate  over  which  the  deceased  has  exercised  a  general 
power  of  appointment),  other  than  and  except  copyholds  and 
customary  freeholds,  where  admission  or  any  act  of  the  lord  of 
the  manor  is  required  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant  (f),  but  including  equitable  estates  or  in- 
terests in  copyholds  (/),  vests  in  the  personal  representative. 

(«)   Touchs.    474;    BhicldivroiKjh      administrator,  succeeded //<  toi/ff?-- 
V.   Davis,    1   P.  Wms.  43,  by  Ilolt,       sum  jus  defundi:  Godolph.  Pt.  2, 

C.J.  0.1,8.1. 

{h)  Treat.  Eq.  Bk.  4,  Pt.  2,  c.  1,  {d)  Swinb.  Pt.  6,  s.  3,  pi.  5. 

s.  1.  [(')    Land    Transfer    Act,    1897, 

(c)  Com.    Dig.    Biens    (C) ;    Co.  s.  1  (4). 

Lit.  388,  o.     The  luens  of  the  civil  (/)  Re   Somerville  and    Turner's 

law,  ans-wering  to  our  executor  or  Contract,  [1903]  2  Ch.  583. 
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Personal 
property  of 
■which  the 
deceased  was 
joint  teiiant 
nhall  uot  yo 
to  the  exe- 
cutor : 


except  in  the 
cases  of  part- 
ners in  trade, 
&c. 


The  personal  property  in  which  the  deceased  Imd  hut  a  joint 
estate  or  possession  Avill  survive  to  his  companions,  and  his 
executor  or  administrator  will  not  be  entitled  to  a  moiety  of 
it  ( fi)  :  for  a  survivorship  holds  place  regularly  as  well  between 
joint  tenants  of  goods  and  chattels  in  possession  or  in  right,  as 
between  joint  tenants  of  inheritance  or  freehold  (//). 

But  the  wares,  merchandise,  debts  or  duties  which  joint  mer- 
chants have,  as  joint  merchants  or  partners,  shall  not  survive, 
but  shall  go  to  the  executors  of  the  deceased ;  and  this  is  per 
tegcm  mcrcatoriam  which  is  part  of  the  laws  of  this  realm,  for 
the  advancement  and  continuance  of  commerce  and  trade,  which 
is  pro  bono  publico ;  for  the  rule  is,  that  Jus  accrcucei/di  infer  mer- 
eafores  pro  bcneficio  commercii  locum  nnn  habct  (/),  And  this  part 
of  the  lex  mercatoria  has  been  extended  to  all  traders  (including 
manufacturers)  (A-),  and  as  it  would  seem,  to  all  persons  engaged 
in  joint  undertakings  in  the  nature  of  trade  (/).  Thus,  if  two 
take  a  lease  of  a  farm  jointly,  the  lease  shall  survive,  but  the 
stock  on  the  farm,  though  occupied  jointly,  shall  not  sur\;ive  {m). 
So  where  two  persons  advance  a  sum  of  money  by  way  of 
mortgage,  and  take  the  mortgage  to  them  jointly,  and  one  of 
them  dies ;  when  the  money  is  paid  the  survivor  shall  not  have 


{g)  Swinb.  Pt.  3,  s.  6,  pi.  1 .  Seepost, 
Pt.  III.  Bk.  III.  Ch.  V.  §  I.  p.  1204,  as 
to  what  constitutes  a  joint  tenancy. 

(/;)"  Co.  Lit.  182,  a;  Harris  v. 
Fergusson,  16  Sim.  308 ;  CrossfieUl 
v.  Such,  8  Exch.  825. 

[i)  Ibid,;  Bex  v.  Collectors  of 
Customs,  2  M.  &  S.  225.  But  with 
respect  to  choses  in  action,  though 
the  right  of  the  deceased  joint 
tenant  devolves  on  his  personal 
representative,  the  remedy  survives 
to  his  companion,  who  alone  must 
enforce  the  right  by  action  :  see 
2-)ost,  Pt.  II.  Bk.  III.  Ch.  I.  §  II.  p.  638  ; 
Pt.  v.Bk.  I.  Ch.i.  p.  1512.  Audit 
has  been  doubted  whether  the  rule 
can  in  any  case  be  enforced  but  in 
a  Court  of  Equity.  See  Smith's 
Mercantile  Law,  149,  3rd  edit.  ; 
Abbott  on  Shipping,  97,  7th  edit. 
But  it  was  decided  by  the  Court 
of  Exchequer,  after  full  considera- 
tion, that  the  title   to  partnership 


chattels  does  not  survive  at  law  : 
Buchley  v.  Barber,  6  Exch.  164. 
In  the  same  case  it  was  argued 
that  the  surviving  partners  have, 
at  law,  at  all  events,  a  Jus  dis2)o- 
nendi  as  to  the  partnership  chat- 
tels, for  the  purjiose  of  winding  up 
the  partnership  debts.  The  Court, 
however,  doubted  whether  they 
have  a  power  to  sell  and  give  a 
good  legal  title  to  the  share  belong- 
ing to  the  executor  of  the  deceased 
l^artner  when  they  sell  in  order  to 
pay  the  debts  of  the  partnership ; 
and  the  Barons  held  that  certainly 
the  sur-^-ivors  have  no  power  to 
disj^ose  of  his  share  otherwise  than 
to  pay  such  debts. 

[h)  BucJdey  v.   Barber,  6    Exch. 
164. 

(/)  Hamond  v.  Jethro,  2  Brownl. 
&  Gold.  99. 

[m)  Jrffcreys  v.   Small,    1    Vern. 
217. 
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the  wliole,  but  the  representative  of  him  who  is  dead  shall  have 
his  projiortion  [n).  So  if  two  or  more  make  a  joint  purchase  of 
land,  and  afterwards  one  of  them  lays  out  a  considerable  sum  in 
repairs  and  improvements  and  dies,  this  shall  be  a  lien  on  the 
land,  and  a  trust  for  the  representative  of  him  who  advanced 
it  (o).      But  where   two  become  joint  tenants,   or  jointly  in- 


(»)  Fonbl.  Treat.  B.  2,  c.  4,  s.  2, 
note  ((/) ;  Vicl-ers  v.  Co  well,  1  Bcav. 
529.  For  though  a  joint  debt  be- 
longs at  law  to  the  survivor,  yet 
in  equitj'  the  presumption  is  that 
money  advanced  by  two  or  more 
persons  is  owned  by  them  in  sepa- 
rate shares  and  not  jointly;  and 
therefore  a  declaration  in  the  mort- 
gage deed  or  obligation  that  the 
money  advanced  was  money  be- 
longing to  them  on  a  joint  account 
in  equity  as  well  as  at  law,  and 
that  the  receipt  of  the  survivor 
should  be  a  complete  discharge, 
was  in  many  cases  necessary  prior 
to  the  Conveyancing  Act,  1881. 
This  declaration,  as  between  the 
lenders  and  the  borrower,  was 
required  to  rebut  the  equitable 
presumption  that  the  money  was 
not  a  joint  advance,  and  as  a  con- 
tract, that  a  severance  of  the  joint 
tenancy,  even  if  there  had  been 
one,  should  not  affect  the  right  of 
the  survivor  to  give  a  discharge, 
so  that  the  money  might  be  paid 
without  any  inquiry  as  to  whether 
there  had  been  any  severance. 
Now,  by  sect.  Gl  of  the  Convey- 
ancing and  Law  of  Property  Act, 
1881,  it  is  provided— (1.)  "Where 
in  a  mortgage,  or  an  obligation  for 
payment  of  money,  or  a  transfer  of 
a  mortgage  or  of  such  an  obliga- 
tion, the  sum,  or  any  part  of  the 
sum  advanced  or  owing  is  expressed 
to  be  advanced  by  or  owing  to  more 
persons  than  one  out  of  money,  or 
as  money,  belonging  to  them  on 
a  joint  account,  or  a  mortgage,  or 
such  an  obligation,  or  such  a  trans- 


fer is  made  to  more  persons  than 
one  jointly,  and  not  in  shares,  the 
mortgage  money,  or  other  money, 
or  money's  worth  for  the  time  being 
due  to  those  persons  on  the  mort- 
gage or  obligation,  shall  be  deemed 
to  be  and  remain  money  or  money's 
worth  belonging  to  those  persons 
on  a  joint  account,  as  between  them 
and  the  mortgagor  or  obligor ;  and 
the  receipt  in  writing  of  the  sur- 
vivors or  last  survivor  of  them,  or 
of  the  personal  reiu-esentative  of 
the  last  survivor,  shall  be  a  com- 
plete discharge  for  all  money  or 
money's  worth  for  the  time  being 
due,  notwithstanding  any  notice  to 
the  payer  of  the  severance  of  the 
joint  account.  (2.)  This  section 
api^lies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in 
the  mortgage,  or  obligation  or 
transfer,  and  shall  have  effect  sub- 
ject to  the  terms  of  the  mortgage, 
obligation  or  transfer,  and  the  pro- 
visions therein  contained.  (3.)  This 
section  applies  only  to  a  mortgage, 
or  obligation  or  transfer  made  after 
the  commencement  of  this  Act." 

(o)  Lcd-e  V.  Gibson,  1  Eq.  Cas. 
Abr,  291,  pi.  3.  See  further  Har- 
rison V.  Barton,  1  Johns.  &  H.  287, 
where,  on  the  piuchase  by  two 
persons  contributing  equally  to  the 
costs  of  it,  Wood,  V.-C,  held  that 
parol  evidence  of  surrounding  cir- 
cumstances and  of  subsequent  deal- 
ings was  admissible,  notwith- 
standing the  Statute  of  Frauds, 
to  prove  an  intention  to  hold  in 
severalty:  and  his  Honour  relied 
on  the  observation  of  Sir  W.  Grant, 
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terested,  in  personal  property,  by  way  of  gift,  there  the  same 
shall  be  siiVijeet  to  all  the  consequences  of  the  law  of  sur- 
vivorship {})). 

In  the  case  of  Morris  v.  Barrcit  (y\  the  residue  of  real  and 
personal  estates  was  devised  by  a  testator  to  his  two  sons  as  joint 
tenants  ;  and  the  two  sons,  after  the  father's  decease,  and  during 
the  period  of  twenty  years,  carried  on  the  business  of  farmers 
with  such  estates,  and  kept  the  moneys  arising  therefrom  in  one 
common  stock,  and  with  j)art  of  such  moneys  purchased  other 
estates  in  the  name  of  one  of  them,  but  never  in  any  manner 
entered  into  any  agreement  respecting  such  farming  business,  or 
ever  accounted  with  each  other  ;  it  was  held,  under  the  circum- 
stances, that  they  continued,  till  the  death  of  one  of  them,  joint 
tenants  of  all  the  property  that  passed  by  the  Will  of  their 
father,  but  were  tenants  in  common  of  the  after-purchased 
estates. 
Rights  of  The  general  rule  of  law  is,  that  on  the  death  of  one  of  several 

onro/several  P^i'^^iers,  in  the  absence  of  express  stipulation,  his  representative 
partners.         is  entitled  to  have  the  whole  concern  wound  up  and  disposed  of, 
and  if  the  surviving  partners   continue  the  trade,  the  repre- 
sentative of  the  deceased  partner  may  elect  to  take  his  share  of 
the  profits,  or  may  charge  the  survivors  with  interest  on  the 
amount  of  capital  retained  and  used  by  them.     If  the  property 
of  the   partnership   consists   in    part   of    leaseholds,    and    the 
survivors  renew  the  lease,  they  are  considered  to  do  so  for  the 
benefit  of  the  partnership  (>•) . 
In  what  cases       In  some  instances  the  title  which  the  deceased  had  in  respect 
to  the  execu-    of   a   special   property  only  in   goods   is   transmissible   to   his 
tor,  where  the  personal  representative.     Thus  if  an  uncertificated  bankrupt  had 

deceased  had     ■••         ,  ^  .  .  ^ 

only  a  special  acquired  goods  after  his  bankruptcy  and  died  possessed  of  them, 
propel  Ly.         having  been  allowed  to  retain  possession  by  the  assignees,  his 

in  AvelrtKjY.  Knipe,  19Ves. 441,  that  undivided  profits  of  a  quarry, 
equitywillnotlioldapurcliase  joint,  (r)  Chments  v.  Hall,  2  De  G.  & 

if  there  are  any  circumstances  from  J.  173,  186;   Townend  v.  Townend, 

■which  it  can  be  collected  that  a  j  oint  IGiff.  201;    Wedderburn-v.  Wedder- 

tenancy  was  not  contemplated.  hum,  22  Beav.  84,  86.     As  to  the 

(p)  1  Vern.    217;  post,   Pt.  ill.  proper  mode  of  taking  the  partner- 

Bk.  III.  Ch.  V.  §  I.  p.  1204.  ship  accounts  of  bankers,  as  between 

((/)  3  Younge  &  Jerv.  384.     And  a  siu^viving  partner  and  the  estate 

see  Steward  v.  Blaknvay,  4  Ch.  603,  of  a  deceased  partner,  see  Bute  v. 

where  a  distinction  is  drawn  be-  Bobitw,  32  Beav.  73.    And  see  now 

tween  partnership  and  part  owner-  Partnership  Act,  1890  (53  &  54  Vict, 

ship  in  lands  purchased  with  the  c.  39),  sb.  29,  33,  38,  39,  42,  43. 
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executor  or  administrator  miglit  recover  them  from  a  stranger ; 
for  there  was  a  good  title  in  the  bankrupt  as  against  all  the 
world  but  the  assignees,  and  this  title  passed  to  his  personal 
representative  (s).  But  it  would  seem  that  the  bare  circumstance 
of  the  deceased  having  died  in  possession  of  goods  will  not  give 
his  executor  or  administrator  a  title  to  them  even  against  a  mere 
wrongdoer,  if  it  can  be  shown  that,  in  truth,  the  title  is  else- 
where {t). 

In  the  case  of  Re  Cousins  (ii),  where  a  testator  by  his  Will 
gave  to  his  son  the  option,  upon  the  death  of  the  survivor  of  the 
testator's  widow  and  sister,  to  purchase  an  hotel  at  a  given  price, 
and  before  the  death  of  such  survivor  the  son  died,  also  leaving 
a  Will  and  appointing  executors,  it  was  held  that,  according  to 
the  true  meaning  of  the  Will  of  the  testator,  the  option  to 
purchase  the  hotel  was  a  right  personal  to  the  son,  and  could  not 
be  exercised  after  his  death  by  his  executors. 

As   regards  deaths  before  the  commencement  of  the  Land  Au  executor 
Transfer  Act,  1897,  besides  the  interest  which  an  executor  or  Jlf'^al^  ^^^^^ 

administrator  in  all  cases  takes  iu  the  whole  personal  estate  of  Property  as 

.  ,  .  trustee : 

the  testator  or  intestate,  he  may  m  some  instances  be  seised 

of  real   property  of   the   deceased  as   trustee,  or  be  ex  officio 

invested  with  a  power  of  disposing  of  it.     The  rule  is  that  you  ^"^^  that  you 

must  find  out  the  intention  of  the  testator  from  the  whole  Will  intention  of 

taken  together,  and,  if  it  appears  on  the  whole  construction  that  ||?stator  from 

you  cannot  give  effect  to  the  Will,  unless  you  give  the  executors  Will  taken 

a  legal  estate,  then  you  must  hold  that  they  have  the  legal  estate.     °^ 

Therefore,  where  a  testator,  after  directing  his  debts  to  be  paid, 

and  setting  apart  certain  sums  to  provide  annuities  for  his  two 

sons,  devised  and  bequeathed  all  his  real  and  personal  estate  to 

his  wife  and  his  four  daughters  to  be  equally  divided  between 

them :  provided  as  follows,  that  the  share  of  his  wife  should  be 

divided   after   her   death    between    his  four  daughters,  or  the 

survivors  and  their  children :    and   the  testator  appointed  his 

wife  and  another  executors  to  act  jointly  in  carrying  out  all  the 

intentions  of  his  Will,  and  to  invest  his  daughters'  shares  for 

their  benefit    and    the    benefit  of    theu-  children ;    it  was  held 

upon  an  application  under  the  Vendor  and  Purchaser  Act,  that 

(s)  Fyson  v.    Vhamhers,   9  M.    &  [t)  EUiott  v.  Kemp,  7  M.   &  W. 

W.  460:    ante,   p.  472.      See   also      .,^-,         ,  ..-o 

'  '    ^  306 ;  ante,  p.  472. 

Morgan  v.  Knight,  15  C.  B.  N.  S. 

669.  (u)  30  0.  D.  203. 
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in  -what  cfisea 
executors 
take  the  feo 
iu  trust  to 
sell,  or  merely 
a  power  of 
disposition : 


executors 
shall  have  a 
power  to  sell 
land  by 
implication, 
where  the 


tlio  Ipgal  estate  in  freeliolds  was  vested  in  the  executors,  who 
could  make  a  good  title  to  a  purchaser  {x).  It  has  been  a  subject 
of  some  discussion  in  what  cases  executors  take  a  fee  simple,  in 
trust  to  sell,  nnder  a  AVill,  or  are  invested  merely  with  a  power 
of  disposition.  The  distinction  resulting  from  the  authorities 
appears  to  be  this :  that  a  devise  of  the  land  to  cxccutoi'H  to  sell 
passes  the  interest  in  it ;  but  a  devise  that  executors  sliall  sett  tJte 
tand,  or  that  taiuts  sJiall  be  sot<l  hy  ttie  executors,  gives  them  but  a 
power  {//).  An  eminent  writer  has  concluded  from  an  examin- 
ation of  all  the  cases,  that  even  a  devise  of  taiid  to  be  sold  bi/  tlie 
executors,  without  giving  the  estate  to  them,  will  invest  them 
with  a  power  only,  and  not  give  them  an  interest  {z) . 

It  sometimes  happens  that  a  testator  directs  his  estate  to  be 
disposed  of  for  certain  purposes,  without  declaring  by  whom  the 
sale  shall  be  made.  In  the  absence  of  such  a  declaration,  if  tlie 
proceects  be  distributfible  by  tlie  executor,  he  shall  have  the  power 
by  implication.  Thus,  a  power  in  a  Will  to  sell  or  mortgage, 
without  naming  a  donee,  will,  if  a  contrary  intention  do  not 
appear,  vest  in  the  executor,  if  the  fund  is  to  be  distributable  by 
him,  either  for  the  payment  of  debts  or  legacies  {a)  ;    and  it 


(.c)  Davies  to  Jones,  24  C.  D.  190. 
In  Anthony  v.  Ilees,  2  Cr.  &  J.  75, 
Bayley,  B.,  in  Hs  judgment  says, 
"wlien  trustees  are  directed  to  do 
anything  for  the  performance  of 
■^v'liicb.  the  legal  estate  is  requisite 
they  are  to  have  the  legal  estate." 

(y)  The  cases  will  be  found  in 
Sugden  on  Powers,  8th  edit.  Ill 
et  seq.  See  also  Boe  v.  Bhotttr,  8 
A.  &  E.  905,  accord. 

(z)  Sug.  on  Pow.  8th  edit.  1 14. 
But  see,  on  this  subject,  Co.  Lit. 
113,  a,  and  Mr.  Hargrave's  note, 
where  that  learned  person  inclines 
to  construe  a  devise  that  executors 
shall  sell  the  land,  as  well  as  a 
devise  of  lands  to  be  sold  by  exe- 
cutors, as  investing  them  with  a 
fee  simple,  and  not  merely  a  power. 
Powell  on  Devises,  vol.  1,  pp.  245 
et  seq.,  3rd  edit.,  takes  the  same 
view  of  the  question  as  Sir  Edw. 
Sugden.  In  Knoclcer  v.  Bunhury, 
6  Bing.  N.  C.  306,  a  testator  pos- 


sessed of  real  and  personal  pro- 
perty desired  his  executors,  out  of 
such  moneys  of  his  as  might  come 
to  their  hands,  to  purchase  two 
annuities  for  A.  W.  and  her  chil- 
dren :  And  with  regard  to  the  rest 
of  his  propertj',  of  what  kind  soever, 
he  desired  his  executors,  after  pay- 
ment of  his  debts  and  funeral  ex- 
penses, to  pay  and  make  over  the 
whole  to  his  daughter,  and  to  the 
children  of  the  said  daughter  after 
her  decease :  The  Court  of  Common 
Pleas  were  of  opinion  that  the  exe- 
cutors took  no  interest  in  the  free- 
hold property :  but  that  they  had  a 
power  to  settle  it  upon  the  daughter 
for  life,  with  remainder  after  her 
decease  to  her  children  and  their 
heirs. 

(a)  Sug.  on  Pow.  Sth  edit.  118, 
where  the  cases  are  collected.  See 
also  2  Preston  on  Abstracts,  264; 
Curtis  V.  Fulhrooh,  8  Hare,  278 
(correcting  the  report   of   S.   C.  S 
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geems,  that  whilst  the  chain  remains  unbroken,  the  power,  until 
exercised,  will  go  from  him  to  his  executors  (h). 

But  in  Bontham  v.  Wiltshire  (c),  where  a  testator  bequeathed 
an  estate  to  his  wife  for  life,  and  directed  that  after  her  decease 
the  estate  should  be  sold  to  the  highest  bidder  by  public  axiction, 
and  the  monej^  arising  from  such  sale  be  disposed  of  among 
certain  persons  named  in  his  Will,  and  he  appointed  his  wife 
and  another  person  executors ;  it  was  held,  that  the  power  was 
not  given  by  implication  to  the  executors ;  because  they  had 
nothing  to  do  with  the  produce  of  the  sale,  nor  any  power  of 
distribution  with  respect  to  it  {d) .  In  this  case  the  Vice-Chancellor 
(Leach)  said  :  "  To  enable  executors  to  sell,  the  power  must 
either  be  expressly  given  to  them,  or  necessarily  to  be  implied, 
from  the  produce  being  to  pass  through  their  hands  in  the  exe- 
cution of  their  office,  as  in  the  payment  of  debts  and  legacies." 

Before  the  ease  of  Doe  v.  Ilnglie^  (e),  the  law  had,  it  appears, 
been  considered  to  be  that  the  effect  of  a  charge  of  the  real 
estate  with  debts  sinqilicitcr  was  to  give  the  executors  an  implied 
power  of  sale  (/),  but  in  that  ease  the  Barons  of  the  Exchequer 
deliberately  denied  this  proposition  {g). 


proceeds  are 
distributable 
by  them : 
necua,  where 
the  manage- 
ment of  the 
fund  is  not 
t^-iven  to 
them : 


"whether  a 
mere  charge 
of  debts  on 
land  gives 
the  executors 
an  implied 
power  of 
sale : 


Hare,  25) :  And  if  tho  produce  of 
tlie  real  estate  is  blended  with  the 
personal  estate,  the  power  to  sell 
will  vest  in.  the  executors  by  im- 
plication: Tylden  v.  Hyde,  2  Sim. 
&  Stu.  238.  See  also  Forbes  v. 
Peacock,  11  Sim,  152;  12  Sim. 
528 ;  11  M.  &  W.  630 ;  Ooslhig  v. 
Carter,  1  Coll.  644;  Bnbiuson  v. 
Lowater,  17  Beav.  592  ;  5  De  G.  M. 
&  G.  272  ;  Wrujlnj  v.  Sykes,  EoUs, 
22  Jan.  1856,  2  Jur.  (N.  S.)  78. 

{h)  Sug.  on  Pow.  8th  edit.  118. 
So  it  may  be  exercised  by  the 
survivor  of  two  or  more  execu- 
tors:  Forbes  v.  Peacock,  11  M.  & 
W.  630.  Where  a  testator  directs 
that  his  debts  shall  be  paid  by  his 
executors  thereinafter  named,  and 
in  case  his  personal  estate  should 
be  insufficient  charges  his  real 
estate  with  the  deficiency,  an  ad- 
ministrator test,  annex,  has  no  power 
to  sell  the  real  estate  either  under 
the  terms  of  the  Will  or  by  virtue 


of  22  &  23  Vict.  0.  35,  s.  15:  Be 
Clay  and  Tetley,  16  C.  D.  3. 

(c)  4  Madd.  44. 

{d)  See  also  Patton  v.  Randall, 
1  Jac.  &  Walk.  189;  1  Sug.  on 
Pow.  138,  139,  6th  edit;  Allumr. 
Fryer,  3  Q.  B.  442,  446.  But  the 
authority  of  Bentham  v.  Wiltshire 
was  doubted  by  Shadwell,  V.-C,  in 
Forbes  v.  Peacock,  11  Sim.  152,  12 
Sim.  528  ;  and  his  Honour  said  (12 
Sim.  536),  that  he  did  not  think  Sir 
John  Leach  would  have  decided  as 
he  did  in  that  case  if  he  had  seen 
the  case  of  Ward  v.  Devoit,  which 
was  decided  by  Sir  W.  Grant  (11 
Sim.  160).  See,  however.  Hay  don 
V.  Wood,  8  Hare,  279,  note  (o), 
and  Curtis  v.  Fulbrook,  ibid.  278 
(correcting  the  report,  ibid.  25). 

{(■)  6  Exch.  223 ;  and  see  Sug. 
on  Pow.  8th  edit.  122. 

(/)  See  17  Beav.  601,  by  Eomilly, 
M.E. 

(7)    In    Hodkiiison    v.    Qninn,    1 
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Charge  of 
debts  or 
legacies  on 
real  estate 
not  devised 
to  trustees 
gives  execu- 
tors power 
of  sale. 
22  &  23  Vict, 
c.  35,  s.  16. 

60  &  61  Vict. 
c.  65. 


With  respect  to  all  AVills  which  have  come  into  operation 
after  13th  August,  1859,  the  power  to  sell  is  expressly  confen'ed 
on  executors  by  sect.  IG  of  Lord  St.  Leonards'  Act  (22  &  23 
Vict.  c.  35),  where  the  testator  has  charged  his  real  estate  with 
the  payment  of  his  debts  or  legacies,  and  has  not  devised  the 
hereditaments  so  charged  in  such  terms  as  tliat  his  whole  estate 
and  interest  therein  shall  become  vested  in  any  trustee  or 
trustees  (//) . 

Now,  by  virtue  of  the  Laud  Transfer  Act,  1897  (sect.  1  (1) ), 
in  cases  of  death  after  the  31st  Dec,  1897,  real  estate  (except 
land  of  copyhold  tenure  or  customary  freehold  as  mentioned  in 
sub-s.  4)  vests  in  the  personal  representatives,  and  sect.  2  (2) 


Johns.  &  H.  309,  it  was  assumed  by 
Wood,  V.-C,  that  where  there  is  a 
general  charge  of  debts,  and  no  dis- 
tinct provision  as  to  the  person  by 
whom  the  sale  is  to  be  made,  then 
the  executors  take  an  implied  power 
to  sell  for  the  payment  of  debts. 
See  also  Wrigley  v.  Stjl-es,  21 
Beav.  3o7 ;  Sah'n  v.  Heape,  27 
Beav.  553;  Cook  v.  Datvson,  29 
Beav.  123,  126.  See  also  S.  C. 
on  appeal,  3  De  G.  F.  &  J.  127. 
But  see  also  {hid.  128,  by  Lord 
Justice  Knight  Bruce.  But  an 
exception,  it  seems,  prevails  where 
the  direction  that  the  debts  shall 
be  paid  is  coupled  with  the  direc- 
tion that  they  are  to  be  paid  by  the 
executor,  for  that  in  such  case  it 
is  assumed  that  the  testator  meant 
that  the  debts  should  be  paid  only 
out  of  the  property  which  i^asses 
to  the  executor :  Cook  v.  Dint  son, 
29  Beav.  126,  127  ;  3  De  G.  F.  &  J. 
127.  So  where  the  estate  is  devised 
to  another  charged  with  the  pay- 
ment of  debts,  the  doctrine  of  im- 
plying a  power  in  the  executors 
does  not  apply ;  for  there  the 
money  is  to  be  raised  through  the 
instrumentality  of  a  sale  by  the 
devisee,  and  that  devisee  is  the 
person  and  the  only  person  that 
can  make  a  legal  title :  Colyer  v. 
Fhtcl,   5  H.  of  L.  905;   Corsir  v. 


Carhuright,  L.  E.  7  H.  L.  731; 
West  of  England  Bank  v.  Murch, 
23  C.  D.  138.  So  where  a  testator 
after  a  charge  of  debts  devised  real 
estates  to  trustees  upon  trusts  for 
his  daughters  and  their  families, 
and  after  the  death  of  the  surviving 
daughter  upon  trust  to  sell,  with 
power  to  give  receipts,  and  to  apply 
the  proceeds  after  satisfying  all 
incumbrances  affecting  the  said  real 
estates  upon  certain  trusts ;  Wood, 
V.-C.,  held,  on  demurrer,  that  the 
trustees  could  make  a  good  title 
without  the  concurrence  of  the 
executors,  though  the  learned  judge 
appears  to  have  considered  that  the 
executors  would  have  had  the 
power  to  sell  previously  if  they 
had  chosen  to  do  so :  Ilodkinson  v. 
Quinn,  1  Johns.  &  H.  303. 

(70  '&Qe  Re  Adam's  Contract,  [1899] 
1  Ch.  554.  The  powers  conferred 
on  executors  by  Lord  St.  Leonards' 
Act  (22  &  23  Vict.  c.  35,  s.  16)  do  not 
apply  to  cases  in  which  the  executor 
has  renounced  and  an  administrator 
test,  annex,  has  been  appointed.  The 
administrator  who  is  not  appointed 
by  the  testator,  but  is  the  officer  of 
the  Court,  has  no  power  to  sell  the 
real  estate  either  under  the  terms 
of  the  Will  or  under  the  above  Act : 
Be  Clay  and  Tetley,  16  0.  D.  3. 
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provides  that  the  powers,  rights,  duties,  and  liabilities  of  personal 
representatives  in  respect  of  personal  estate  shall  apply  to  real 
estate  so  far  as  the  same  are  applicable,  as  if  that  real  estate 
were  a  chattel  real  vesting  in  them  or  him,  save  that  it  shall  not 
be  lawful  for  some  or  one  only  of  several  joint  personal  repre- 
sentatives, without  the  authority  of  the  Court,  to  sell  or  transfer 
real  estate  (/), 

Even  without  a  charge,  express  or  implied,  executors  can 
make  a  good  title  to  leaseholds,  although  specifically  bequeatlied, 
unless  they  have  assented  to  the  bequest :  but  the  purchaser 
generally  requires  the  concurrence  of  the  specific  legatee  (/»•). 

In  the  case  of  lie   Tanqucray    Willanme  and  Landau  (/),  the  Wliether 
Court  of  Appeal  held,  that  where  executors  in  whom  the  legal  gntj^ilj^^to 
estate  is  vested  are  selling  real  estates  charged  with  debts,  a  inquire 
purchaser  is  not  bound  or  entitled  to  inquire  whether  debts  debts  remain 
remain   unpaid,  unless  twenty  years   have  elapsed  from   the  unpaid: 
testator's  decease,  but  intimated  that  after  the  lapse  of  twenty  real  estate  ■ 
years  a  presumption  arises  that  the  debts  have  been  paid,  and 
the  purchaser,  therefore,  in  such  latter  case,  is  put  upon  inquiry; 
and  there  is  no  distinction  in  this  respect  between  a  devise  to 
executors  subject  to  a  charge  of  debts,  and  a  devise  to  them 
upon  trust  for  the  payment  of  debts. 

This  rule  or  presumption,  however,  does  not  in  general  apply  on  sale  of 

leaseholds. 

{i)  It  has  been  held  in  Re  Pawley  chasers,  6tli  edit.  673. 
and  London  and  Provincial  Bank,  (J)  20  0.  D.  465.  The  executor 
[1900]  1  Ch.  58,  that  under  this  who  is  also  devisee  of  an  estate 
section  executors  who  have  proved  charged  with  the  payment  of  debts 
the  ,Will  cannot  convey  the  legal  may  be  presumed  by  a  hond  fide 
fee  simple  without  the  concui'rence  purchaser  or  mortgagee  of  that 
of  their  co-executor  who  has  not  estate  to  be  dealing  with  it  for  the 
proved.  But  in  Re  Cohen's  Exe-  purposes  of  the  administration,  and 
cutors  and  London  County  Cotincil,  may  give  a  valid  title  to  it.  Such 
[1902]  1  Ch.  187,  it  was  decided  purchaser  or  mortgagee  therefore 
that  where  by  his  Will  a  testator  will  not  be  bound  to  look  to  the 
appoints  special  executors  as  to  application  of  the  money.  Mere 
property  situate  in  a  foreign  coun-  absence  of  statement  of  the  purpose 
try  or  in  the  Colonies,  and  by  the  for  which  the  money  obtained  by 
same  Will  appoints  other  persons  the  sale  is  to  be  used  will  not  make 
general  executors  of  his  Will,  on  a  the  piu'chaser  or  mortgagee  liable 
sale  by  the  general  executors  of  the  on  the  ground  of  a  presumed  know- 
testator's  real  estate  in  England  a  ledge  that  the  money  was  to  be 
good  title  can  be  shown  thereto  applied  otherwise  than  for  the  pay- 
without  the  concurrence  of  the  ment  of  the  testator's  debts :  Corser 
special  executors.  v.   Cartwright,   L.    R.    7  H.  of  L. 

{k)  Part's    Tenders    and    Pur-  731. 
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Land 
Transfer 
Act,  1897, 
as  to  real 
estate. 


What  is 


to  executors  selling  leaseliolds  of  their  testator  {jn).  lu  his 
judgment  in  Re  Wlmtler^n)^  Kay,  J.,  said  as  follows:  "I  am 
not  aware  that  the  rule  iu  In  re  Tanqueray  WiUai(mo  and  Ldudini 
at  all  extends  to  the  power  of  an  executor  to  deal  with  the 
personal  property  of  the  testator.  The  exercise  b}^  trustees  of  a 
mere  power  of  sale,  and  the  exercise  by  the  executor  of  the  right 
which  the  law  gives  him  as  executor  to  deal  with  assets  vested 
in  him  in  that  character  are  two  very  different  things,  and 
unless  I  could  find  it  so  laid  down  by  express  authority,  I 
should  be  very  slow  to  say  that  after  twenty  years  the  Court 
must  assume  that  an  executor  has  lost  liis  riglit  to  deal  with  the 
personal  property  of  his  testator.  The  suggestion  is  made, 
with  which  I  entirely  agree,  that  it  is  not  merely  the  debts 
of  the  testator  which  the  executor  has  to  pay ;  he  may 
have  incurred  expenses  of  administration,  and  he  may  have  to 
raise  money  by  pledge  or  mortgage  of  the  personal  property  of 
the  testator,  and  these  are  matters  for  which  it  is  essential  that 
he  should  retain  the  power  of  dealing  with  the  assets  of  the 
testator."  The  cu-cumstance  that  an  executor  in  a  conveyance 
on  sale  did  not  purport  to  execute  the  deed  as  executor,  and 
conveyed  as  beneficial  owner,  is  not  sufficient  to  raise  the  pre- 
sumj)tion  that  he  was  acting  otherwise  than  in  the  discharge  of 
his  duties  as  executor  (o).  But  if  the  nature  of  the  transaction 
affords  intrinsic  evidence  that  the  executor  is  not  acting  in  the 
execution  of  his  duty,  the  purchaser  would  not  acquii'e  a  good 
title  (jj). 

It  would  now  seem,  as  regards  cases  of  testators  dying  since 
the  commencement  of  the  Land  Transfer  Act,  1897,  that  unless 
and  until  there  has  been  an  assent  by  the  personal  representa- 
tives to  the  devise  contained  in  the  Will  or  a  conveyance  by 
them  to  the  person  beneficially  entitled,  that  real  estate  vesting 
in  the  personal  representatives  under  the  Act  will  stand  on  the 
same  footing  as  chattels  real. 

As  to  what  words  are  sufficient  to  indicate  an  intention,  that 


(?//)  Be  Whistlrr,  35  C.  D.  561  ; 
Be  Venn  and  Furze' s  Contrad,[\%9-i'\ 
2  Ch.  101. 

(h)  35  C.  D.  565. 

(o)  Corscr  y.  Cartivrigld,  L.  E.  7 
H.  L.  731 ;  Be  Venn  and  Furze^s 
Contract,  uhi  supra. 


{p)  Watlins  y.  Cheek,  2  S.  &  S. 
199;  Colyer  y.  Finch,  5  H.  L.  C. 
905;  Be  Venn  and  Fiirze^s  Contract, 
[1894]  2  Ch.  101,  at  p.  Ill,  explain- 
ing 7?(^7l/o/_(/Hei/.To«r/  White,  13L.  E. 
Ir.  382  ;  15  L.  E.  Ir.  383.  And  see 
Be  VerralPs  Contrcid,  [1903]  1  Ch. 
65. 
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real  estate  devised  to  executors  sliall  be  held  charged  with  the  sufficient 
debts  of  the  testator,  by  reason  of  a  direction  that  the  executors  iJlfontioiT  ^^ 
shall  pay  the  testator's  debts,  it  has  been  held  that  if  there  is  tlmt  real 
a  direction  that  the  executors  shall  pay  tlie  testator's  debts,  to  executors 
followed  by  a  gift  of  all  his  estate  to  them,  either  beneficially  or  ^1'''^'  ^%     . , 
on  trust,  all  the  debts  will  be  payable  out  of  all  the  estate  so  debts. 
given  to  them.     The  same  rule  applies  whether  the  executors 
take  the  whole  beneficial  interest  as  in  IlencellY.  Wliitaker  (q), 
or  only  a  beneficial  life  interest  as  in  Finch  v.  Haffersleij  (r),  or 
no  beneficial  interest  at  all  as  in  Ilartland  \.  Murrcll  {s).     But 
this  rule  seems  only  to  apply,  where  the  entirety  of  the  liability 
has  been  thrown  on  the  entirety  of  the  estate  {t).     Generally  the 
intention  must  be  collected  from  the  whole  Will  {u),  and  it  has 
been  said  that  there  is  an  exception  from  the  general  rule,  where 
there  are  two  or  more  executors  to  whom  unequal  benefits  are 
given  by  the  Will  {x) . 

It  is  here  necessary  to  observe,  that  a  testator  cannot  by  the  A  testator 
provisions  of  his  Will  alter  the  legal  character  of  real  property,  hts^real  estate 
and  it  may  now  be  considered  a  settled  rule,  that  where  in  the  ^'^^^  ^^^o^l 

T)Grsoii<il 

case  of  deaths  before  the  commencement  of  the  Land  Transfer  assets  by 
Act,  1897,  lands  are  devised  to  executors,  to  be  sold  for  the  fo'^bfsofd^*^ 
payment  of  debts  and  legacies,  the  money  arising  from  the  sale 
is  to  be  considered  equitable  and  not  legal  assets  (//) .  The  dis- 
tinction between  these  two  kinds  of  assets,  and  the  .consequences 
of  that  distinction,  will  be  considered  hereafter,  with  the  subject 
of  assets  generally. 

It  is,  however,  an  established  doctrine  in  Courts  of  Equity,  Doctrine  of 
that  things  shall  be  considered  as  actually  done,  which  ought  to  couve^rsion  .- 
have  been  done :  and  it  is  with  reference  to  this  principle,  that 
land  is  under  some  circumstances  regarded  as  money,  and  money 
as  land.     It  was  laid  down  by  Sir  Thomas  Sewell,  M.  11.,  in 
Fletcher  y.  Ashburner  {z),  "that  nothing  was  better  established  landcon- 

(q)  3  Euss.  343.  H.    of    L.    243.      The    overriding 

(r)  3  Euss.  345,  n.  proviso  at  the  end  of  sect.  2  (3)  of 

(s)  27  Beav.  204.  ^^®  Land  Transfer  Act,  1897,  that 

'        ■       i„p  -p.   .,.Q  notliing  contained  in  the  Act  shall 

[t]  Bauey-f.  Baileii,  12  (J.  D.  268.  ,,  fv    .    •■,  ,       •        ,  •  , 

)  \   „^    "^        rr   7-     .       .,  T.r      p  ^li^^r  or  aftect  the  order  in  which 

-r^        .  ^  *'  real  assets  are  now  applicable  m  or 

towards  the  payment  of  debts,  pre- 
(x)  Harris  v.  Wathns,  Kay,  438.  yents  any  new  right  of  retainer 
{y)  Clay  v.  Willis,  1  B.  &  C.  364  ;      being  exercised  by  the  executor : 

Barker  v.   May,    9   B.    &  C.   489.      Be  Williams,  [1904]  1  Ch.  52. 

See     Att.-Gen.     v.     Brunning,     8  (z)  1  Bro.  C.  C.  497. 
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Biilercd  as 
money,  and 
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land : 


than  this  principle,  that  money  directed  to  he  emploj-ed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  bo  converted ;  and  tliis  in  whatever 
manner  the  direction  is  given ;  whether  by  Will,  by  way  of 
contract,  marriage  articles,  settlement  or  otherwise,  and  whether 
the  money  is  actually  deposited  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conveyed  or  only  agreed  to  be  con- 
veyed. The  owner  of  the  fund,  or  the  contracting  parties,  may 
make  land  money,  or  money  land  "  {a) .  It  follows,  therefore,  that 
every  person  claiming  property  under  an  instrument  directing 
its  conversion  must  take  it  in  the  character  which  that  instrument 
has  impressed  upon  it ;  and  its  devolution  and  disposition  will  be 
governed  by  the  rules  applicable  to  that  species  of  property  (/;) . 


(«)  See  WeJdale  v.  Partridge,  5 
Ves.  396,  where  Lord  Alvanley  re- 
marks the  accuracy  of  this  state- 
ment of  the  doctrine.  This  doctrine 
does  not  extend  to  the  interjireta- 
tion  of  statutes  imposing  duties  on 
personal  estate :  Re  De  Lancey, 
L.  E.  4  Exch.  345,  per  Kelly,  C.  B. 

(l))  2  Powell  Dev.  61,  Jarman's 
edition.  See  also  Sugden's  Law  of 
Property,  460,  and  the  cases  as  to 
Legacy  Duty  collected  2>osi5,  p.  1839. 
Where  by  a  man-iage  settlement 
freehold  property  had  imposed  upon 
it  by  reason  of  the  doctrine  of  equi- 
table conversion  the  character  of 
personalty,  a  "Will  made  under  a 
power  contained  in  the  settlement 
disposing  of  it  was  held  to  be  entitled 
to  probate  and  the  property  liable 
to  probate  and  legacy  duty :  In  the 
goods  of  Gunn,  9  P.  D.  242.  An 
absolute  order  for  sale,  made  with- 
in the  jurisdiction  of  the  Court  in 
an  administration  action,  operates 
as  a  conversion  from  the  date  of 
the  order  and  before  any  sale  takes 
place  :  Hgett  v.  Mehin,  25  C.  D. 
735.  There  is  no  equity  for  the 
Crown  to  call  for  a  conversion  of 
real  property  in  order  that  it  may 
take  the  produce  of  it :    Taylor  y. 


Ilaygarth,  14  Sim.  8;  Henchman 
y.  Att.-Gen.,  3  M.  &  K.  485.  It 
should  be  further  observed  that 
though  a  new  character  may,  by 
this  doctrine  of  equitable  conver- 
sion, have  been  impressed  upon 
the  property,  yet  it  is  in  the  power 
of  any  person  (not  personally  in- 
competent) who  is  entitled  to  it 
absolutely,  to  elect  to  take  it  in  its 
actual  state :  Mutloiv  y.  Bigg,  1 
C.  D.  385;  Ee  Gordon,  6  C.  D. 
531;  Meek  y.  Devenish,  ibid.  566; 
i?e  Davidson,  11  C.  D.  341.  But 
those  electing  must  be  absolutely 
entitled ;  if  they  have  only  a  de- 
feasible interest  in  the  proceeds 
of  the  sale  they  cannot  effect  a 
conversion :  Sissoji  v.  Giles,  32 
L.  J.  Ch.  606.  Slight  circum- 
stances, and  even  parol  declara- 
tions of  such  an  intention,  will  be 
sufficient  for  this  election :  see 
1  Roper  on  Leg.  473,  3rd  edit.; 
Matson  y.  Swift,  8  Beav.  375,  per 
Lord  Langdale,  M.  E.  ;  but  they 
must  be  unequivocal.  Changing 
the  security  of  the  money  to  be 
laid  out  in  land  was  held  to  effec- 
tuate the  purjjose :  Lingen  v.  Sow- 
ray,  1  P.  Wms.  172;  bequeath- 
ing it   as    personalty :    Triquet  y. 
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Again,  since  equity  looks  upon  things  agreed  to  be  done,  as  land  con- 
actually  performed,  it  follows,  that,  when  there  is  a  valid  con-  gold  T 
tract  for  sale  of  real  estate,  the  vendor  is  regarded  in  equity  as  a 
trustee  for  the  purchaser  of  the  estate  sold  (r) ,  and  the  purchaser 
as  a  trustee  of  the  pm'chase-money  for  the  vendor  {d).  Hence, 
the  death  of  the  vendor  or  vendee  before  the  conveyance  (^'),  or 
surrender  (./'),  or  even  before  the  time  agreed  upon  for  complet- 
ing the  contract,  is  in  equity  immaterial  (//),  and  if  the  vendor 


Thornton,  13  Ves.  345);  also  mak- 
ing a  lease  of  the  estate  directed 
to  be  sold :  Crabtree  v.  Bramble, 
3  Atk.  680.  Preserving  tke  pro- 
perty in  its  actual  state  may  be 
sufficient:  Dixon,  v.  Gay  fere,  17 
Beav.    433 ;     Mutlow    v.    Bigfi,    1 

C.  D.  385;  lie  Gordon,  6  C.  D. 
531.  But  the  mere  cu'cumstance 
of  tbe  fund  remaining  uncon- 
verted in  the  hands  of  the  per- 
son entitled  to  it  at  all  events 
is  not,  unaccompanied  by  length 
of  time,  evidence  of  his  intention 
to  alter  its  new  character :  Kirk- 
man  V.  Miles,  13  Ves.  338.  Nor 
is  continued  receipt  of  rent  by  the 
testator's  widow  of  property,  let 
for  a  term  of  years  by  a  testator  by 
lease  running  for  twenty  years 
after  his  death,  evidence  of  an 
election  by  the  widow,  who  died 
during  the  term,  to  take  such  pro- 
perty as  real  estate,  if  the  tenant 
has  by  the  lease  an  option  to  pur- 
chase the  reversion  at  any  time 
during  the  term :  He  Lewis,  30  C. 

D.  654. 

{c)  Atcherley  v.  Vernon,  10  Mod. 
518;  Davie  y,  Beardsham,  1  Chan. 
Cas.  39;  Sugden's  Vendors,  &c., 
rh.  4,  s.  1. 

[d)  Green  v.  Smith,  1  Atk.  572  ; 
Pollexfen  v.  Moore,  3  Atk.  272 ; 
Lysaght  v.  Edwards,  2  0.  D.  499. 
But  in  Be  Colling,  32  C.  D.  333,  it 
was  held  by  the  Court  of  Appeal, 
following  the  decision  of  Lord 
Hatherley  in  Be    Carpenter,    Kay, 

W.E. — VOL.  1. 


418,  420,  that  where  a  contract  for 
sale  has  not  been  completed  in  the 
lifetime  of  the  vendor  he  ought  not 
to  be  declared  a  trustee  within  the 
meaning  of  the  Trustee  Act,  1850, 
unless  the  right  to  specific  perform- 
ance has  been  settled  by  a  decree. 

(e)  Paul  V.  Wilkins,  Toth.  106. 

(/)  Barl-er  v.  Ilill,  2  Chanc.  Eep. 
218. 

((/)  Sugden,  ubi  supra.  It  was 
held  in  the  case  of  Hudson  v.  Cooh, 
L.  E.  13  Eq.  417  (following  Whit- 
takery.  Whitfaker,  4  Bro.  0.  C.  30, 
which  case  decided  that  where  a 
devisee  was  entitled  to  have  the 
devised  land  paid  for  out  of  the  per- 
sonal estate  he  did  not  lose  that 
right  by  the  rescission  of  the  con- 
tract after  the  testator's  death), 
that  where  an  intestate  was  at  the 
time  of  his  death  under  a  contract 
to  purchase  realty  which  the  vendor 
might  have  sijecifically  enforced, 
but  which  the  vendor  afterwards 
rescinded  under  a  provision  in  the 
contract  whereby  he  was  entitled  to 
rescind  in  the  event  of  any  requisi- 
tion being  made  he  was  unable  or 
unwilling  to  comply  with,  that  the 
heir-at-law  of  the  intestate  was 
entitled  to  have  the  money  which 
would  have  been  applied  in  the 
purchase  paid  to  him  out  of  the 
personal  estate  instead  of  the  land. 
This,  however,  was  the  case  of  a 
person  who  died  intestate  in  1869, 
and  was  therefore  not  affected  by 
the  two  then  existing  Locke  King's 

K  K 
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die  before  the  payment  of  the  purcliase-money,  it  will  go  to  his 
executors  and  form  part  of  his  assets  (//)  :  and  even  if  a  vendor 
reserve  the  purchase-money  payable  as  he  shall  appoint  by  an 
instrument  executed  in  a  particular  manner,  and  afterwards 
exercise  his  power,  the  money  will,  as  between  his  creditors  and 
appointees,  be  assets  [i) .  So  if  the  contract  be  valid  at  the  death 
of  the  vendor,  but  the  purchaser  loses  his  right  to  a  specific  per- 
formance by  subsequent  laches,  the  estate  belongs  to  the  next  of 
kin  and  not  to  the  heir-at-law  (/,•).  Again,  if  a  man  devises  his 
real  estate  and  afterwards  sells  it,  and  the  purchase  is  not  com- 
pleted until  after  his  death,  the  purchase-money  belongs  to  his 
personal  representatives,  notwithstanding  the  stat.  1  Vict.  c.  26, 
s.  2-3,  and  not  to  his  devisee  (/).  So  where  after  making  a  "Will 
devising  a  specific  estate  and  bequeathing  the  personal  residue 
to  other  persons,  a  testator  entered  into  a  contract,  giving  an 
option  of  purchase  over  part  of  the  estate,  which  option  was 
exercised  after  the  death  ;  it  was  held  by  Wood,  V.-C,  that  the 
property  was  converted,  from  the  date  of  the  exercise  of  the 
option,  and  went  to  the  residuary  legatee  (ni). 


Acts,  •wliich.  did  not  apply  to  tlie 
case  of  an  intestacy.  But  by  the 
Act  of  40  &  41  Yict.  c.  34,  as  to 
deaths  occurring  after  the  31st  of 
December,  1877,  the  heir-at-law 
would  not  in  such  a  case  be  en- 
titled to  have  the  unpaid  purchase- 
money  discharged  out  of  the  per- 
sonal estate  :  He  Cochcroft,  24  C.  D. 
94,  The  rents  which  accrue  be- 
tween the  vendor's  death  and  the 
time  for  completing  the  contract 
belong  to  the  vendor's  heir,  and 
not  to  his  executor:  Lumsden  y. 
Fraser,  12  Sim.  263.  See  also 
Shadforth  v.  Temple,  10  Sim.  184. 

{h)  Sikes  V.  Lister,  5  Vin.  Abr. 
541,  pi.  28;  Baden  v.  Far!  of 
Pembroke,  2  Yem.  213  ;  BuhVs  Case, 
2  Freem.  38 ;  Smith  v.  Hihhert,  2 
Dick.  712  ;  Foley  Y.Percival,  4Bro. 
C.  C.  429 ;  Sugden,  uM  stq^ra  ; 
Fatony.  Sanxter,  6  Sim.  517. 

(/)  Thomj^son  v.  Tow/te,   2  Yern. 
319 ;  Sugden,  uii supra, 

{k)  Carre  v.  Bowyer,  5  Beav.  6, 


note  {h). 

(/)  Farrer  v.  Winterton,  5  Beav. 
1.  See  also  Moor  v.  Baisheck,  12 
Sim.  123.  The  law  is  the  same 
where  the  sale  was  by  contract 
under  the  compulsory  powers  of  a 
railway  company :  Be  Manchester 
and  Southport  Builway,  19  Beav. 
365.  See  also  Bichards  v.  Att.  -  Qen . 
o/t/amoico,  6  Moo.  P.  C.  381.  On 
the  general  question  whether  the 
proceeds  of  compulsory  sales,  under 
Acts  of  Parliament,  are  to  be  con- 
sidered real  or  personal  estate,  see 
Be  Horner,  5  De  G.  &  Sm.  483  ;  Be 
Taylor,  9  Hare,  596 ;  Be  Stewart, 
1  Smale  &  G.  32 ;  Freiven  v.  Freicen, 
L.  E.  10  Ch.  610.  See  also  Be 
Clowes,  [1893]  1  Ch.  214,  and  the 
cases  cited  post,  p.  506. 

{in)  Weeding  v.  Weeding,  1  Johns. 
&  H.  424  ;  following  Lawes  v.  Ben- 
nett, 1  Cox,  167.  But  the  testator 
may  indicate  a  sufficient  intention 
to  pass  whatever  estate  he  had  in 
the  property  to  his  devisee,  so  as  to 
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On  the  same  principle,  money  covenanted  to  he  laid  out  in  money  cove- 
land  will  descend  to  the  heir  (;/).  But  wliere  a  person  covenants  j.^;^  0,^^.  j^ 
to  lay  out  money  in  land,  and  afterwards  himself  becomes  solely  ^^^^  '■ 
entitled  to  it,  so  that  the  obligation  to  lay  out,  and  the  right  to 
call  for  the  money,  centre  in  the  same  person,  the  money,  it 
should  seem,  is  considered  as  discharged ;  as  wliere  a  man,  on 
his  marriage,  covenants  to  lay  out  a  sum  of  money  in  the  pur- 
chase of  lands  to  be  settled  for  the  use  of  himself  for  life, 
remainder  to  his  intended  wife  for  life,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail,  remainder  to  the  daughters 
in  tail,  remainder  to  his  own  right  heirs,  and  the  husband  does 
not  lay  out  the  money,  and  survives  his  wife,  who  dies  without 
issue ;  it  has  been  held  that  the  money,  though  once  bound  by 
the  articles,  became  free  again  by  the  death  of  the  wife  without 
issue,  and  the  consequent  failure  of  the  objects  of  the  several 
limitations,  and  was,  therefore,  at  the  death  of  the  settlor,  his 
personal  estate  (o). 

So  a  testator  has  the  power,  by  his  Will,  to  change  the  nature  conversion 
of  his  real  estate,  to  all  intents  and  purposes,  and  dispose  of  it  so  ^^^,,  ^ 
as  to  preclude  all  questions  between  his  real  and  personal  repre-  Will : 
sentatives  after  his  death  (^j)  :  This  has  been  sometimes  described 
as  "  a  conversion  out  and  out "  ((/).    What  are  the  circumstances 
in  which  the  heir  would  be  displaced  is  a  question  which  has 
been  much  discussed,  and  it  is  now  fully  established,  that  in 

take  the  case  out   of  the   general  the  goods  of  LJoyd,  9  "P.!).  65. 

rale estahlishedhj  LaioesY. Bennett.  („)  Chichester    v.     Bickerstaf,    2 

See  Re  Fyle,  [1895]  1  Ch.  724,  fol-  Yern.  295.     This  decision  was  ques- 

lomng  Emuss  v.  Smith,  2  De  G.  &  tioned  by  Lord  Talbot  in  Lechmere 

Sm.  722.     In  Be  Isaacs,  [1894]  3  Ch.  y.  Lechmere,  Cas.  temp.  Talb.  90, 

506,  it  was  held  that  the  principle  and  by  Sir  J.  Jekyll  in  Lechmere  v. 

of  Laives  v.  Bennett  applies  to  an  Earl  of  Carlisle,   3  P.  Wms.  221 ; 

intestacy,  even  though  the  option  ]but  confirmed  by  Lord  Thurlow,  in 

to  purchase  is  exercisable  only  after  Pidteney  v.  Lord  Darlington,  1  Bro. 

the  death  of  the  grantor.  C.  C.  238,  and  the  determination  of 

(«)  Edwards  v.  Countess  of  War-  the  House  of  Lords  in  the   same 

ivick,  2   P.  Wms.   171.     The  pro-  case,  7  Bro.  P.  0.  530,  Toml.  edit. 

ceeds    of    realty    sold    under    the  gee  2   Powell,   Dey.   73,   Jaiman's 

Settled  Estates  Acts,   and  not  yet  edit. 

reconverted  into   realty,  have  not  ,    ,    ^  ,                 tt-     t      r.   -n 

,                           ,             l    .               L  (p)  Johnson  v.    J]  oods,   2   Beav. 

become  personal  property  m  respect  \  ^  -,     -r      it         it       mi 

s:     V  1-  1  4-i          /    ^     ■   ■  i.    ^-  409, 413,byLordLangdale;  Taylor 

of  which  letters  of  administration  '      ,       „  -r^    ^    -.r    p  /^    ,„« 

,             ,11,             .    n    •  V.  Taylor,  3  De  G.  M.  &  G.  190. 

can  be  granted,  such  property  being  ■^ 

realty  converted  into  personalty  to  (?)  As  to  this  expression,  see  10 

be  again  changed  into  realty:  In      Beav.  175;  12  Beav.  508. 
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order  to  exclude  the  heir,  it  is  not  enough  tliat  the  testator 
shows  an  intention  that  his  real  estate  should  he  treated  as 
money  after  his  death ;  it  must  also  he  apparent  that  he  meant 
it  to  he  treated  as  if  he  had  himself  actually  converted  it  into 
personal  estate  before  his  death,  and  therefore  as  personal  estate 
for  all  intents  and  purposes,  whether  the  pm-poses  of  the  Will 
take  effect  or  not,  and  not  merely  for  the  purposes  of  his  Will : 
If  the  property  in  question  was  in  fact  real  estate  at  his  deatli, 
the  onuH  is  on  the  next  of  kin  to  show  a  devise  of  it  in  their 
favour.  And  though  the  Will  may  determine  in  what  quality 
the  property  shall  be  taken  by  those  on  whom  it  may  devolve, 
yet  if  it  does  not  also  determine  who  are  the  persons  to  take,  the 
original  right  of  the  heir-at-law  must  prevail,  and  the  real  estate 
will  be  deemed  not  to  be  converted  for  any  other  purpose  than 
the  precise  disposition  expressed  in  the  Will  (r).  Therefore,  the 
testator's  declaration,  however  explicit,  that  the  estate  dii'ected 
to  be  sold  shall  be  absolutely  converted,  e.g.,  a  direction  that  it 
shall  be  sold  and  deemed  part  of  his  personal  estate,  will  not 
exclude  the  heir  (s)  :  And  the  law  is  the  same,  even  where  the 
direction  is  accompanied  by  a  declaration,  that  the  proceeds  of 
the  land  to  be  converted  shall  be  held  as  a  fund  of  personal  and 
not  real  estate,  and  shall  not,  nor  shall  any  part  thereof,  in  any 
event  lapse  or  result  for  the  benefit  of  the  heir  (/),  or  where  the 
direction  itself  is,  that  the  proceeds  shall  be  considered,  "  to  all 
intents  and  purposes,"  as  part  of  the  personal  estate  {u)  :  The 
heir  must  be  effectually  displaced,  and  he  is  not  to  be  displaced 
by  inference  or  implication.  There  must  be  express  words 
taking  the  property  away  from  the  heir  and  giving  it  to  some 
other  person  or  persons,  or  a  plain  and  obvious  intent  to  that 
effect  to  be  gathered  from  the  whole  Will  (.r) . 
conversion  for  It  is  plain,  therefore,  that  where  the  conversion  of  land  into 
purposes  money  is  directed  by  the  testator  for  a  particular  purpose,  which 


which  fail 


{r)  Rolinson  v.  Taylor,  2  Bro.  0.  Fitch  v.  Weher,  6  Hare,  145;  Brom- 

C.  593;    Fitch  v.    Wtber,  G  Hare,  hi/  v.  Wright,  7  Hare,  334;  Shall- 

145,    149.     A  different  view  must  cross     v.    Wright,    12    Beav.    505 ; 

be  taken  where  the  question  arises  Taylor  v.   Taylor,   3  De  G.  M.   & 

on   a  deed  which  has   altered    the  G.  190. 

character  of  the  property  before  the  {t)  Fitch  v.  Weler,  6  Hare,  145. 

death  of  the  author  of  the   deed :  («)  Ilohinson  v.   Governors  of  the 

Griffith  V.  Bicketts,    7   Hare,   299;  London  Hospital,  10  Hare,  19. 

Biggs  v.  Andreivs,  5  Sim.  424.  {x)  Amphlett  v.  Parke,  2  Russ.  & 

(s)    Johnson  v.    Woods,   2   Beav.  M.  221  ;  Singleton  v.   Tomlinson,  3 

409;  Flint  v.  Warren,  16  Sim.  124;  App.  Cas.  at  pp.  426,  427. 
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fails,  (as  in  the  case  of  the  death  of  a  party  intended  to  be 
benefited,)  so  much  of  the  estate,  or  of  its  produce,  as  remains 
undisposed  of,  will  result  to  the  heir  (//).  If,  on  the  other  hand, 
there  is  a  conversion  of  personal  estate  into  real  estate,  and 
there  is  an  ultimate  limitation  which  fails  to  take  effect,  the 
interest  which  fails  results  for  the  benefit  of  the  persons  entitled 
to  the  personal  estate,  i.e.,  the  persons  who  take  imder  the 
Statute  of  Distributions  as  next  of  kin  (;:). 

It  is  further  established,  that  where  a  testator  directs  his 
real  estate  to  be  sold,  and  the  mixed  fund  arising  from  the  pro- 
duce of  the  real  estate  and  the  personal  estate  to  be  applied  to 
certain  specified  purposes ;  if  any  part  of  the  disposition  fails, 
either  by  lapse  or  otherwise,  then  to  the  proportional  extent  in 
which  the  real  estate  would  have  contributed  to  that  disposition, 
it  is  to  be  considered  as  failing  for  the  benefit  of  the  heir-at-law, 
and  as  so  much  real  estate  in  that  event  undisposed  of  {a). 

A  different  point  arises  where  there  is  a  general  residuary 
bequest  of  personal  estate,  in  the  same  Will  in  which  there  is 


mixed  fund 
from  produce 
of  sale  of 
real  estate 
and  personal 
estate : 


{y)  Ex  parte  Pring,  4  Y.  &  Coll. 
Exch.  507. 

(z)  Hereford  v.  RavenhiU,  1  Beav. 
481 ;  5  Beav.  51 ;  Cogan  v.  Stephens, 
5  L.  J.  Ch.  17.  If  the  heir-at-law 
becomes  entitled  to  an  undisposed- 
of  interest  in  the  shape  of  personal 
estate,  and  dies,  there  is  no  equi- 
table reconversion  as  between  his 
real  and  personal  representatives, 
and  consequently  his  executor 
takes  it  as  part  of  his  personal 
estate.  On  the  other  hand,  if  the 
next  of  kin  having  become  entitled 
to  freehold  estate  dies,  there  is  no 
equity  to  change  the  freehold  estate 
into  anything  else  on  his  death.  It 
will  go  to  the  devisee  of  the  real 
estate  or  to  his  heir-at-law  if  he 
has  not  devised  it,  and  will  pass  as 
real  estate.  The  principle  is  that 
where  you  trace  property  into  a 
man  there  is  no  equity  between  his 
different  classes  of  representatives 
as  to  altering  the  position  in  which 
that  property  is.  See  Curteis  v. 
Wormald,  10  C.  D.  172,  overruling 
Reynolds  v.  Godtee,  Johns.  582.     A 


decree  for  the  sale  of  real  estate 
having  been  made  in  a  partition 
suit,  the  projierty  was  sold,  and 
the  proceeds  of  the  sale  were  paid 
into  Court.  Thi-ee  of  the  persons 
entitled  to  shares  in  the  property 
died  intestate  before  the  money 
was  distributed,  leaving  their  father 
their  heir-at-law  and  sole  next  of 
kin.  He  took  out  administration 
to  each  of  them,  and  then  died 
intestate,  and  it  was  held  that  the 
father  took  his  children's  shares  of 
the  money  as  their  heir-at-law,  but 
that  he  took  them  as  money,  and  that 
on  his  death  they  passed  to  his  per- 
sonal representative,  and  not  to  his 
heir-at-law:  Morda iinty. Benwcll,  19 
C.  D.  302.  See  further  Be  Richerson, 
[1892]  1  Ch.  379 ;  j^ost,  p.  502. 

(a)  Achroyd  v.  Smithson,  1  Bro. 
C.  C.  503;  Johnson  v.  Woods,  2 
Beav.  409  ;  Hopldnson  v.  Ellis,  10 
Beav.  169 ;  Taylor  v.  Taylor,  3 
De  G.  M.  &  G.  190;  Cooke  v. 
Dealey,  22  Beav.  196  ;  Edwards  v. 
Tuck,  23  Beav.  268;  Bedive  v. 
Hodgson,  10  H.  of  L.  050. 


effect  of 
general 
residuary 
bequest 
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Whether  the 
property  rc- 
sult.iiio;'  to  the 
lieir  shall  be 
considered 
as  land  or 
money. 


a  direction  for  the  conversion  of  the  real  estate.  The  question 
in  these  cases  is,  Avliat  is  meant  to  pass  by  the  residue  ?  and 
what  tlie  intention  in  this  respect  is,  has  to  be  collected  from 
the  wliolo  Will  taken  altogether  {h).  Thus,  where  the  testator 
by  his  "Will  deals  with  the  proceeds  of  sale  of  tlie  realty  as 
personalty,  and  shows  a  clear  intention  of  dealing  with  the 
proceeds  as  part  of  his  general  personal  estate,  the  proceeds 
will  go  to  the  residuary  legatees  (c).  It  will  be  otherwise, 
however,  where  the  real  and  personal  estate  are  dealt  with 
separately,  or  are,  though  blended,  the  subject  of  distinct 
gifts  {d). 

Whether  the  projierty  so  resulting  to  the  heir  shall  be  con- 
sidered as  land  or  money  in  his  hands,  is  a  question  of  some 
nicety.  The  rule  is  thus  stated  by  Chitty,  J.,  in  Re  liic/ierson  {(i) : 
"  It  appears  to  me  that  the  decisions  have  always  gone  upon 
the  footing  that  the  heir  who  takes  under  circumstances  such  as 
these  takes  the  property  in  the  state  into  which  it  is  converted 
by  the  Will.  Where  there  is  a  partial  undisposed-of  interest 
of  real  estate  directed  to  be  sold,  that  interest  results  to  the  heir 
of  the  testator,  and  it  becomes  personal  estate  in  his  hands.  .  .  . 
There  is  the  other  proposition,  namely,  that,  if  the  purposes  of 
the  Will  wholly  fail — that  is,  if  all  the  legatees  of  the  moneys 
to  be  produced  by  the  sale  die  in  the  testator's  lifetime,  so  that 
there  is  a  total  failure  of  the  objects  for  which  the  conversion 
was  to  be  made — the  property  will  devolve  upon  the  heir  as  real 
estate." 

Thus  where  a  devisor  directs  his  land  to  be  sold,  and  the 
produce  divided  between  A.  and  B.,  the  obvious  purpose  of  the 
testator  is,  that  there  shall  be  a  sale  for  the  convenience  of 
division ;  and  if  A.  dies  in  the  lifetime  of  the  devisor,  and  the 
heir  stands  in  his  place,  the  purpose  of  the  testator  still  applies 
to  the  case ;  therefore  the  heir  will  take  the  share  of  A.  as 
money  and  not  as  land :  But  if  A.  and  B.  both  die  in  the  life- 
time of  the  testator,  and  the  whole  interest  in  the  land  descends 
to  the  heir,  the  purpose  of  the  testator,  that  there  shall  be  a 


{b)  Davenport  v.  Coltman,  12  Sim.       Eq.  501. 


610,   613;    Be  Eicherson,    [1892]  1 
Ch.  p.  382. 

(c)  Per  Lord  Cranworth,   Taylor 
V.   Taylor,  3  De  G.  M.  &  G.  p.  194. 

{d)  Spencer  v.   Wilson,  L.  E.  Ki 


(e)  [1892]  1  Ch.  379,  381.  See  also 
Bagster  v.  Fackerell,  26  Beav.  469 ; 
and  ante,  p.  501,  n.  (z).  As  to  what 
amounts  to  an  election  by  a  person 
absolutely  entitled,  see  ante,  p.  496, 
n.  {b). 


Ft.  II.  Bk.  II.]       Equilahle  (Jonvcr^ion. 


503 


sale  for  the  convenience  of  division,  has  no  application,  and  the 
heir  will,  therefore,  take  the  whole  interest  as  land  (/). 

So  where  money  is  laid  out  in  the  purchase  of  land  pursuant  to 
directions  in  a  Will,  and  there  is  a  failure  of  the  ultimate  limi- 
tations, the  land  will  go  to  the  next  of  kin  of  the  testator  as  real 
estate  ( (j) . 

Where  all  the  purposes  for  which  a  sale  was  directed 
failed  in  the  testator's  lifetime,  but  a  sale  was  notwithstanding 
erroneously  made  by  the  trustees  after  the  testator's  death,  it 
was  held  that  the  sale  did  not  interfere  with  the  rights  of  the 
heir  and  those  claiming  under  him  in  his  character  of  heir-at-law 
and  that  the  proceeds  devolved  as  real  estate  of  the  heir  (//). 

It  has  been  laid  down  that  in  equity  all  property,  whether 
real  or  personal,  whatever  may  be  its  nature,  purchased  with 
partnership  capital  for  the  purposes  of  the  partnership  trade. 


Money  laid 
out  in  land 
will  result  to 
next  of  kin  a8 
real  estate. 


Ileal  estate 
purchased 
with  partner- 
ship capital. 


(/)  Smith  v.  Claxton,  4  Madd. 
492,  493;  Davenport  v.  Colt  man, 
12  Sim.  610,  613.  See  also  on  this 
subject,  Ilen'itv.  Wright,  1  Bro.  C. 
C.  86 ;  Wright  v.  Wright,  16  Ves. 
188;  Dixon  v.  Dawson,  2  Sim.  & 
Stu.  340 ;  Jes$uj)p  y.  Watson,  1 
Myln.  &  K.  665  ;  Hatfield  v. 
Frgme,  2  Coll.  204;  Durlcg  v. 
Evelyn,  16  Sim.  290;  In  re  Cooper  s 
Trusts,  4  De  G.  M.  &  G.  757  ;  Wall 
V.  Colshead,  2  De  G-.  &  J.  683; 
Clarke  v.  Franhlin,  4  Kay  &  J.  237  ; 
Bagster  v.  Fackerell,  26  Beav.  469, 
in  wliicli  last  case  tlie  testator  ex- 
pressly directed  a  conversion  for 
the  purpose  of  giving  a  life  interest 
to  his  widow,  and  after  her  death 
there  was  a  gift  to  a  charity  which 
was  void,  and  it  was  held,  that  the 
heii'  of  the  testator  took  the  pro- 
duce (subject  to  the  life  estate)  in 
the  character  of  personalty.  It 
should  be  obsei-yed  that  ' '  conver- 
sion must  be  considered  in  all  cases 
to  be  directed  for  the 'purposes  of 
the  Will,  and  is  limited  by  the  pur- 
poses and  exigencies  of  the  "Will.  If 
therefore  the  real  estate  is  directtd 
to  be  sold  with  a  view  to  a  dispo- 
sition  made   by  a  Will,   and  that 


disposition  fails,  although  the  real 
estate  has  (?e/«cfo  been  sold,  yet  the 
proceeds  will  retain  the  quality  of 
real  estate  for  the  purpose  of  ascer- 
taining the  ownership,  i.e.,  the  title 
of  the  heir,  although  it  is  true  that 
when  you  pay  it  over  to  the  heir, 
in  the  hands  of  the  heir  it  has  the 
character  of  money,  and  no  longer 
the  character  of  real  estate.  So,  in 
like  manner,  if  money  is  directed 
to  be  invested  in  land,  and  the  land 
is  disposed  of  by  the  Will,  and  the 
money  is  so  invested,  but  the  dis- 
position fails,  the  investment  thus 
made  for  the  purposes  of  the  AVill 
has  no  effect  in  altering  the  quality 
of  the  property ;  but  the  property, 
even  in  the  shape  of  lands,  retained 
its  pristine  and  original  quality  of 
personal  estate  for  the  pui'poses  of 
determining  the  ownership  "  :  Bec- 
tive  V.  Hodgson,  10  H.  of  L.  667, 
by  Lord  Westbury,  C. 

((/)  Cogan  v.  Steplitns,  5  L.  J. 
Ch.  17;  Curteis  v.  Wormald,  10 
C.  D.  172,  overruling  Reynolds  v. 
Gvdlee,  Job.  536,  582  ;  lie  Skerreit's 
Trusts,  15  L.  E.  Ir.  1. 

(/()  Davenport  V.  Coltman,  12  Sim. 
()1(). 
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Property 
altered  in 
nature  by- 
trustees  of 
an  infant : 


by  committee 
of  a  lunatic : 


continues  to  be  partnership  capital,  and  to  have  as  between  the 
real  and  personal  representatives  of  a  deceased  partner  the  quality 
of  personal  estate  («').  Where,  however,  a  new  partner  was 
taken  into  the  iirm,  and  the  real  property  continued  to  be 
used  for  the  partnership  purposes,  but  a  rent  was  paid  for  it, 
imder  the  terms  of  the  partnership,  to  the  old  partners  by  the 
new  firm,  it  was  held  on  the  death  of  one  of  the  old  partners 
that  the  right  of  the  two  owners  to  whom  as  landlords  the  rent 
became  due  was  to  be  considered  as  real  estate  (/r) , 

Another  esamj)le  of  land  being  considered  as  money,  and 
vice  irr.sd,  may  be  found  in  the  cases  where  guardians  or  trustees 
without  power  in  such  behalf,  alter  the  nature  of  the  property 
committed  to  them.  Thus  the  lands  purchased  by  the  guardian 
of  an  infant  with  his  personal  estate  will,  in  case  of  his  death 
dming  his  minority,  be  considered  still  as  his  personal 
property  (/).  So  where  the  trustees  of  an  infant's  estate  having 
a  considerable  sum  of  money  in  their  hands,  out  of  the  profits 
of  his  estate,  laid  it  out  in  a  purchase  of  lands  lying  near  the 
estate,  with  the  consent  of  his  guardian,  and  by  the  conveyance 
to  the  trustees,  it  was  declared  that  they  stood  seised  in  trust 
for  the  infant,  in  case,  when  he  came  of  age,  he  should  agree  to 
it ;  the  infant  dying  within  age,  the  trustees  were  held  account- 
able to  the  administrator  of  the  infant  for  the  sum  laid  out,  and 
his  heir  was  declared  to  have  no  title  to  the  land  (m) .  So  where 
an  executor  in  trust  for  an  infant  of  a  lease  for  ninety-nine 
years,  determinable  on  three  lives,  on  the  lord's  refusal  to  renew 
but  for  lives  absolutely,  complied  with  his  requisition,  and 
changed  the  years  into  lives ;  on  the  infant's  dying  under 
twenty-one,  this  was  held  to  be  a  trust  for  his  administrator,  and 
not  for  his  heir  (n) . 

Again,  where  the  committee  of  a  lunatic  invested  part  of  his 
personal  estate  in  the  purchase  of  lands  in  fee,  it  was  held  that 
this  should  be  taken  as  personal  estate,  and  at  his  death  should 


(?■)    Darhy    v.    Darhy,    3    Drew.      held  by  two  persons  for  a  common 


495;  Att.-Gen.  v.  Hulhuck,  13  Q. 
B.  D.  275.  And  see  tlie  express 
enactment  to  this  effect  contained 
in  the  Partnership  Act,  1890,  53  & 
54  Vict.  c.  39,  s.  22. 

(/.')  Boivley  v.  Adams,  7  Beav. 
548.  See  also  Re  Wilson,  [1893]  2 
Oh.  340,  where  an  interest  in  land 


object  was  held  to  devolve  as  real 
estate. 

(/)  Gibson  v.  Sciidamore,  1  Dick. 
45. 

(m)  Lord  IVinchcIsea  v.  Norcliffe, 
1  Vern.  435. 

(h)  Witter  y.  Witter,  3  P.  Wms. 
99. 
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not  go  to  liis  heir-at-law  (o).  So  where  the  grantee  of  the 
custody  of  a  lunatic,  with  the  rents  and  profits  of  the  estate 
purchased  lands,  the  lunatic  dying,  the  question  was  between 
the  heir  and  administrator,  who  should  have  the  benefit  of  the 
pui'chase  ;  and  the  Court  was  of  opinion,  that  the  administrator 
should  have  it,  and  not  the  heir ;  for  if  the  money  had  not  been 
laid  out,  it  had  been  clear  that  the  administrator  should  have 
had  it ;  and  if  laying  out  of  the  money  would  alter  the  case, 
then  it  would  be  in  the  power  of  the  grantee  of  the  custody  to 
prefer  the  heir  or  the  administrator  as  he  pleased  ( 7;) .  But  it 
must  be  observed,  that  in  the  management  of  a  lunatic's  estate, 
it  is  his  benefit,  solely,  which  is  considered ;  and,  therefore,  if  it 
be  clearly  for  his  advantage,  tliat  the  nature  of  one  part  of  his 
estate  should  be  altered  for  the  improvement  of  the  other,  such 
alteration  will  be  directed  by  the  Court  {q)  ;  and  when  such 
alteration  is  made,  there  is  no  equity  between  the  real  and  per- 
sonal representatives,  at  the  lunatic's  death,  to  have  the  nature 
of  the  property  restored  {r). 

In  the  case  of  Att.-Oen.  v.  Aileshury  (s),  where  money  of  a 
lunatic  was  invested  by  his  committees  by  order  of  the  Lords 
Justices  having  jurisdiction  in  lunacy,  in  purchase  of  lands, 
which,  under  their  lordships'  directions,  were  conveyed  to  the 
committees,  "  their  heirs  and  assigns  upon  trust  for"  the  lunatic, 
"  his  executors,  administrators,  and  assigns,"  with  a  declaration 

(0)  Awdley   v.    Awdhy,    2  Vern.  provement   of    tlie    property   of   a 

1 92.  lunatic  upon  tlie  improved  property, 

(p)  Lord    Plymouth'' s      Case,     2  the  judge  may  take  into  con sidera- 

Freem.  114.  tion,  not  only  the   benefit  of  the 

{q)  Ex   imrte  Phillips,    19   Yes.  lunatic  personally,  but  also  what  is 

123;  Att. -Gen.  Y.  Marquis  of  Ailes-  fair  and  right  as  between  his  real 

huri/,   12  App.  Cas.   688,  by  Lord  and  personal  estates.    Regard  ought 

Macnaghten.    Ordinary  and  neces-  also  to  be  had  to  the  nature  and 

sary    repairs    to    freehold    houses  extent  of  the  estate,    and  to   the 

should  be  done  at  the  expense  of  difficulty  in  drawing  a  line  between 

the  lunatic's  personal  estate :    Be  ordinary    repair's    and    permanent 

Badcock,   4   My.    &    Cr.    440.      In  improvements :    Be   Oist,  [1904]    1 

matters  outside  the  ordinary  course  Ch.  398. 

of  management,  it  is  the  duty  of  (r)  Oxendeii  v.  Lord  Compton,  2 

the  Court,  as  far  as  possible,  not  to  Ves.  Jim.  69  ;    Be  Leeming,  3   De 

alter  the  devolution  of  the  property.  G.  F.  &  J.  43 ;   Be  Freer,  22  C.  D. 

In  exercising  the  power  given  to  622.  See  also pcz-Yaughan Williams, 

the    judge    by    sect.     118    of    the  L.J.,in7?e(;/sf,[1904]lCh.atp.409. 

Lunacy  Act,  1890,  to  charge  moneys  (s)  12  App.  Cas.   672,  reversing 

expended  or  to  be  expended  under  S.  C,  16  Q.  B.  D.  895,  and  affirm- 

his   order  for  the  permanent  im-  ing  S.  C,  14  Q.  B.  D.  408. 
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that  tliG  land  so  conveyed  (and  all  others  to  he  purchased  in  lieu 
of  them  under  any  exercise  of  certain  powers  of  sale  and  re- 
investment which  were  contained  in  the  deed)  should  "  to  all 
intents  and  purj)Oses  he  considered  as  part  of  the  personal  estate 
of  "  the  lunatic,  it  was  held  by  the  House  of  Lords,  upon  the 
death  of  the  lunatic,  who  never  recovered,  that  the  value  of  the 
lands  was  part  of  the  personal  estate  of  the  lunatic,  and  liable  to 
probate  duty. 
63  Vict.  c.  6.  By  stat.  53  Vict.  c.  5,  s.  117,  certain  provisions  are  made  for 
the  sale  or  mortgage  or  other  disposition  of  the  lunatic's  property 
for  debts,  maintenance,  and  other  purposes.  By  sect.  123  (1) 
it  is  provided  that  "  The  lunatic,  his  heirs,  executors,  adminis- 
trators, next  of  kin,  devisees,  legatees,  and  assigns,  shall  have 
the  same  interest  in  any  moneys  arising  from  any  sale, 
mortgage,  or  other  disposition,  under  the  powers  of  this  Act, 
which  may  not  have  been  applied  under  such  powers,  as  he  or 
they  would  have  had  in  the  property  the  subject  of  the  sale, 
mortgage,  or  disposition,  if  no  sale,  mortgage,  or  disposition 
had  been  made,  and  the  surplus  moneys  shall  be  of  the 
same  nature  as  the  property  sold,  mortgaged,  or  disposed 
of."  And  sub-sect.  (2)  provides  for  the  disposition  of  moneys 
arising  in  certain  ways  as  between  the  real  and  personal  repre- 
sentatives of  the  lunatic. 
Compulsory  Ii^  Ex  parte  Flamank  (/),  Lord  Cranworth,  V.-C,  held  that 

T^^  ?•* '  1        money  paid  into  Court  by  a  Railway  Company  for  land  taken 
under  Under  the  Lands  Clauses  Act  (^  &  8  Vict.  c.  18),  from  a  person 

^an  s Causes  ^^^iq  -^as  in  a  state  of  mental  imbecility,  and  who  continued  in 
that  state  till  his  death,  but  was  not  the  subject  of  a  Commission 
of  Lunacy,  was  not  to  be  reinvested  in  or  considered  as  land, 
but  to  be  paid  to  his  executors ;  for  that  the  effect  of  the  7th 
section  of  the  Act  was  to  make  the  contract  as  good  as  if  he  had 
been  compos  mentis.  And  his  Lordship  distinguished  the  case 
from  T//e  Midland  Counties  Railway  v.  Osicin  (a),  where  Knight 
Bruce,  Y.-C,  had  come  to  a  contrary  decision,  inasmuch  as  his 
Honor's  decision  turned  on  the  express  terms  of  the  local  Act 
on  which  the  case  before  him  arose  (.r). 
Property  of  "Where  a  person  dies  entitled  to  a  mortgage  interest,  that 

mortgagee  in    jg  personal   estate  at  that  time ;    and  though   afterwards  the 

possession  •*■ 

(if)  1  Sim.  N.  S.  260.  Drew.    726,    for    instances    wliere 

(w)  1  Coll.  80.  *  money  paid  into  Court  under  cer- 

{.>:)  See  Cramer's  Case,  1  Smale  &  tain     local    Acts    was    treated    as 

G.   32,  and  Be  Harrop's  Estate,  3  realty. 
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mortgagor  may  be  barred,  that  would  not  convert  the  property  altered  by 
as  between  the  representatives  at  the  time  of  his  death  from  the  Real 
personal  to  real :  but  the  person  taking  it  as  real  would  be  a  l^°^!'!^ 
trustee  for  the  persons  entitled  to  it  at  the  death  of  the  testator,  Aots. 
such  as  it  was.     But  if  that  person,  alone  entitled  at  the  death 
of  the  testator,  remains  in  possession  in  the  same  manner  as  his 
ancestor  was,  without  any  act  as  between  him  and  the  mortgagor, 
there  being  a  clear  option  in  a  question  with  himself  to  determine, 
whether  it  shall  be  real  or  personal  estate,  if  he  lets  it  become 
real,  no  one  has  a  right  to  say,  it  shall  be  personal"  (//). 

"Where  the  mortgagor's  claim  is  not  barred  at  the  death  of  the 
mortgagee  in  possession,  the  widow  of  the  mortgagee  is  not 
entitled  to  dower  out  of  the  estate,  since  in  order  to  consider 
whether  the  widow  is  dowable,  it  is  necessary  to  look  at  the 
matter  as  it  stood  at  the  husband's  death  and  not  at  subsequent 
events  {z). 

In  Re  Loceridge  (a)  a  mortgagee  of  freeholds  entered  into 
possession  of  the  mortgaged  land  in  1861,  and  remained  in 
possession  until  1864,  when  he  died  leaving  all  his  property  to 
his  widow  for  life,  but  otherwise  intestate.  The  persons  entitled 
imder  the  Statutes  of  Distribution  to  his  personal  estate  at  the 
time  of  his  death  were  his  widow,  and  his  brother,  Isaac 
Loveridge,  who  was  also  his  heir-at-law  and  a  person  of  unsound 
mind.  Isaac  Loveridge  died  intestate  in  1880,  leaving  as  his 
legal  personal  representative  Mr.  Pearce,  and  as  his  co-heiresses 
Mrs.  Arnopp  and  Mrs.  Ames.  The  widow,  the  tenant  for  life, 
died  in  1900.  The  question  to  be  determined  was  whether, 
after  possession  for  three  years  by  the  testator  followed  by 
possession  by  the  widow  until  the  equity  of  redemption  was 
barred  by  the  Eeal  Property  Limitation  Act,  1874,  the 
mortgaged  land  was,  for  purposes  of  devolution  from  the  testator, 
to  be  treated  as  realty  or  jDcrsonalty.  Buckley,  J.,  held  that 
the  property  was  for  the  purposes  of  such  devolution  to  be 
treated  as  personalty.  Subsequently  {b)  the  further  question 
arose  whether  the  moiety  of  the  mortgaged  property  to  which 
Isaac  Loveridge  was  entitled  became  on  January  1st,  1879,  when 
the  equity  of  redemjDtion  was  barred,  real  estate  and  belonged 
to  his  heiresses  or  whether  it  remained  personalty  and  belonged 
to  his  next  of  kin.     Buckley,  J,,  held  that  as  from  the  time 

{!/)  Per  Lord  Eldon  in  Att.-Gen.      420,  424. 
V.  Vifjor,  S  Ves.  256,  277.  (a)  [1902]  2  Ch.  859. 

iji)  Flack  V.  Longmaie,   S   Beav.  {h)  [1904]  1  Oh.  518. 
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when  the  rights  of  the  mortgagor  were  barred,  the  rights  of  the 
widow  and  the  brother  claiming  under  the  mortgagee,  which 
theretofore  had  been  to  have  payment  of  the  money  and  to  hold 
the  land  as  security,  were  enlarged ;  and  that  as  they  could  not 
have  security  against  land  of  their  own,  their  right  was  to  the 
land.  In  such  a  case  no  election  is  required.  Without  any 
election  what  was  previously  personalty  became  realty.  If 
Isaac  Loveridge  had  been  the  only  person  interested,  the  matter 
would  have  been  imarguable,  as  the  statute  effected  a  statutory 
conveyance  of  the  land.  It  makes  no  difference  that  the  parties 
interested  are  two. 
What  is  per-  In  pursuing  the  complicated  inquiry,  of  what  shall  be  ac- 
counted personal  estate,  it  will  be  advisable  to  consider  the 
subject  in  the  divisions  employed  by  Godolphin  and  the  author 
of  the  Office  of  an  Executor,  viz.,  first  to  divide  the  effects  of 
the  deceased  into  things  actually  in  his  possession,  and  things 
not  so,  usually  called  Glioses  in  action ; — and  to  subdivide  the 
first  class  into  chattels  real,  and  chattels  personal. 
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CHAPTER  THE  FIEST. 

OF  THE  INTEREST  OF  THE  EXECUTOR  OR  ADMINISTRATOR  IN 
THE  CHATTELS  REAL  OF  THE  DECEASED. 

SECTION  I. 

The  JExecutor^s  or  Administralor^s  Right  to  Chattels  Real, 
generally. 

L  HE  general  rule  is,  tliat  chattels  real  shall  go  to  the  executor  What  are 
or  administrator,  and  not  to  the  heir.  Chattels  real  are  such  as 
concern  or  savour  of  the  realty  [a) ;  or,  in  other  words,  thej  are 
chattel  interests  issuing  out  of,  or  annexed  to,  real  estates  {b) . 
Thus,  while  the  military  tenures  subsisted,  wardship  in  chivahy 
was  accounted  such  an  interest,  and  accrued  to  the  executor  or 
administrator,  and  not  to  the  heir ;  because  it  was  in  respect  of 
a  tenure  of  land  or  other  hereditament,  and  was  for  years,  viz., 
during  the  minority,  or  till  marriage  had  (c) . 

If  one  be  seised  in  his  natural  capacity  of  an  advowson  in  Next  presen- 
gross,  or  in  fee  appendant  to  a  manor,  and  the  church  becomes  *^*^ch*°  ^ 
void,  the  void  turn  is  a  chattel  personal,  like  rent  due,  or  any 
other  fruit  fallen ;  and  if  the  patron  dies  before  he  presents,  the 
avoidance  does  not  go  to  the  heir,  but  to  the  executor  [d)  :  And 
the  heir  in  tail  shall  not  have  a  presentment  fallen  in  the  life  of 
the  tenant  in  tail,  but  the  executor  of  the  tenant  in  tail  {e). 
Again,  if  the  patron,  whether  a  natiu'al  or  politic  person,  grant 
the  next  presentation  of  a  church  before  avoidance,  to  D.,  in  this 

(a)  Co.  Litt.  118,  h.  Ihid. 

[h)  2  Black.  Comm.  386.  [d)  F.  N.  B.  33,  P.;   The  Queen 

(c)  Godolph.  Pt.  2,  c.   13,  s.   2 ;  and    Archbishop     of     Canterhurifs 

Wentw.   Off.   Ex.   126,    Hth  edit.  Case,  4  Leo.  109 ;  Co.  Litt.  388,  o ; 

So  a  villain  for  years  (as  by  grant  Wats.  C.  L.  72,  4tli  edit. 

for  a  term  from  him  that  had  the  (e)  P.  N.  B.  34  ;  Godolph.  Pt.  2, 

inheritance)  was    a    chattel  real :  c.  13,  s.  6. 
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case,  if  D.  dies,  his  executor  shall  hare  it  as  a  chattel,  and  not 
the  heir  (,/')  ;  for  it  is  a  chattel  real,  till  a  vacancy  has  happened, 
and  afterwards  the  vacancy  turns  it  into  a  chattel  personal  {(j). 
Nor  will  it  alter  the  case,  if  the  grant  is  to  the  grantee  and  his 
/leirs ;  for  where  the  thing  is  a  chattel,  the  word  "  heirs  "  cannot 
make  it  an  inheritance  (A).  Likewise,  if  a  man  grants  the  two 
next  presentations  of  a  church,  those  are  chattels,  and  if  the 
grantee  dies,  the  executor  shall  have  them,  and  not  the  heir  (/). 
So  of  an  advowsou  granted  to  one  and  his  heirs  for  100  years  (/•). 
Again,  if  a  ehui'ch  become  void  dimng  the  life  of  a  husband, 
who  is  tenant  by  the  cm-tesy,  and  he  die  before  the  church  is 
filled,  the  husband's  executor  shall  have  the  tm-n,  and  not  the 
wife's  heir  '\I). 

And  it  is  now  settled  that  the  executor  has  the  same  right, 
w^here  a  person  seised  of  an  advowson  in  a  politic  capacity  dies 
diu'ing  a  vacancy.  Thus,  in  a  case  in  K.  B.,  in  error  from  the 
Common  Pleas,  it  was  held  by  Littledale,  Ilolroyd,  and  Bayley, 
Justices  (Lord  Tenterden,  C.  J.,  dissent ientc),  that  where  a  pre- 
bendary, having  an  advowson  of  a  rectory  in  right  of  his  prebend, 
died  while  the  iluu'ch  was  vacant,  his  personal  representative 
had  the  right  of  presentation  for  that  turn ;  and  tlie  judgment 
of  the  Court  of  Common  Pleas  was  reversed  (;;/).  This  decision 
of  the  K.  B.  was  afterwards  affirmed  in  the  House  of  Lords  («). 
In  the  case  of  a  bishop,  however,  the  void  turn  of  a  church,  the 
advowson  whereof  belongs  to  him  in  right  of  his  bishopric,  by 
his  death  does  not  go  to  his  executor,  although  the  chm'ch  was 
void  when  the  bishop  died  ;  but  the  King  shall  present  by  reason 
of  his  custody  of  the  temporalities  (o) . 

But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of  the 
advowson  of  the  same  church  and  dies,  his  heir,  and  not  his 
executor,  shall  present ;  for  although  the  advowson  does  not 
descend  to  the  heir  till  after  the  death  of  the  ancestor,  and  by 

(/)  Godolpli.  Pt.   2,  c.  13,  s.  3  :  (w)  JiernuU  y.  Bisho}^  of  Lincoln, 

admitted    by  Lord  Tenterden,   in  7  B.  &  C.  113.     In  the  Common 

JtenueJl  y.  Bishoj)  of  Lincoln,  "i  H.  &  Pleas,   Gaselee,  J.,  dissented  from 

C.  113,  193.  Burrougli  and  Park,  JJ.,  and  Best, 

C^)  Wcntw.   Off.   Ex.    131.    132.  C.  J.  :  see  3  Bingli.  223. 

14th  edit.  (n)  8  Bingh.  490;    1  Clark  &  F. 

(/j)  Bro.  Chattels,  pi.  6.  527. 

(»•)  ihiJ.  20.  (o)  2    EoU.    Abr.    Presentment, 

(A-)  Wentw.   Off.    Ex.    130,    14th  345  (E.),  pi.  4  ;  Co.  Litt.  90,  «  ;  Co. 

edit.  Litt.   3S8,  a ;  Wats.  C.  L.  73.  4th 

(0  Wats.  C.  L.  71,  4th  edit.  edit. 
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his  death  the  church  is  become  void  (so  that  the  presentation  in 
this  case  may  be  said  to  be  severed  from  the  advowson  before  it 
descends  to  the  heir,  and  to  be  vested  in  the  executor),  yet  both 
the  descent  to  the  heir  and  this  fall  of  the  avoidance  happened 
all  in  one  instant :  and  where  two  titles  concur,  the  elder  right 
shall  be  preferred  {p).  In  the  case  of  an  advowson  of  a  donatice 
benefice,  where  A.  B.,  being  seised,  the  church  in  his  lifetime 
became  void ;  then  A.  B.  died,  and  tlie  executors  brought  a 
quare  impedit ;  after  two  arguments  in  C.  B.,  the  whole  Court 
was  clearly  of  opinion  that  the  right  of  donation  descended  to 
the  heir  of  A.  B.,  and  that  the  executor  had  no  title,  as  he 
would  have  had,  if  it  had  been  a  presentative  benefice  {q).  So 
if  the  parson  of  a  church  ought  to  present  to  a  vicarage,  if  the 
vicarage  becomes  void  during  the  vacancy  of  the  parsonage,  the 
patron  of  the  parsonage,  and  not  the  executor  of  the  deceased 
parson,  shall  present  (r) . 

If  the  testator  presents,  and  (his  clerk  not  being  admitted 
before  his  death)  then  his  executors  present  their  clerk,  the 
Ordinary  is  at  his  election,  which  clerk  he  will  receive  (-sj. 

Every  bishop,  whether  created  or  translated,  was  formerly  The  options  of 
bound,  immediately  after  confirmation,  to  make  a  legal  con-  ^^  archbishop 
veyance  to  the  archbishop  of  the  next  avoidance  of  one  such  executors,  &c. 
dignity  or  benefice  belonging  to  his  see  as  the  said  archbishop 
should  choose  or  name,  which  was,  therefore,  commonly  called 
an  option  (f).     And  if  the  archbishop  died  before  the  avoidance 

{p)  Holt  y.  Bishoj)  of  Winchester,  or  disposal  of  the  patron,   subject 

3  Ley.  47.     Where  a  parson,  who  to  his  visitation  only,  not  to  that 

had  the  inheritance  of  the  advow-  of  the  Ordinary,  and  vested  abso- 

son,  devised  that  his  executor  should  lutely  in  the  clerk  by  the  patron's 

present  after  hLs  decease,  and  de-  deed  of  donation,  without  presenta- 

A'i.sed  the  inheritance  to  another  in  tion,     institution,     or    induction  : 

fee,  it  was  held  that   this  was   a  Cruise,  T.  21,  ch.  1,  s.  21. 
good  devise  of  the  next  avoidance  :  (r)  2  Eoll.  Abr.  346,  tit.  Present- 

Pynchyn     v.     Harris,     Cro.     Jac.  ment  (F.),  pi.  4 ;  1  Bum,  E.  L.  139, 

371.  8th  edit. 

(?)  Repirifjton  \ .  Tarnvxjrth  School ,  (s)  Smallwood  v.  Bishop  of  Lich- 

2  Wills.  150.    No  reason  is  assi^ed,  field,  1  Leon.  205;  Wats.  C.  L.  72, 

in  the  report  of  this  case,  for  the  225,  4th  edit. 

distinction  taken,  nor  is  it  easy  to  (f)  1  Gibbs.  Cod.  115;  1  Bum,  E. 

suggest  one.     See  the  remarks  of  L.  239,  Sth  edit.     It  has  been  con- 

the  judges  in  Rennell  v.  Bishop  of  sidered  that  such  assignments  have 

Lincoln,   7  B.   &  C.   113.     An  ad-  been  rendered  illegal  byreason  of  the 

vowson  donative  is  where  the  King,  stat.  3  &  4  Vict.  c.  113,  s.  42,  and 

or  any  subject  by  his  licence,  founds  that  the  archbishop's  options  have 

a  church  or   chapel,    and  ordains  thus  been  destroyed :  at  all  events 

that  it  shall  be  merely  in  the  gift  they  are  now  obsolete. 
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happened,  the  right  of  filling  up  the  vacancy  went  to  his  execu- 
tors or  administrators  {ii). 


Estates  for 
years  : 


Term  for  a 
certain 
number  of 


All  leases  and  terms  of  lands,  tenements,  and  hereditaments, 
of  a  cliattel  quality,  are  chattels  real,  and  will  go  to  the  executor 
or  administrator  (.r).  All  interests  for  a  shorter  period  than  a 
life,  or  more  properly  speaking,  all  interests  for  a  definite  space 
of  time,  measured  by  years,  months  or  days,  are  deemed  chattel 
interests,  and  of  the  nature,  for  the  purposes  of  succession,  of  other 
chattels  or  personal  property  (//) .  But  an  estate  for  one's  own 
life,  or  for  the  life  of  another,  is  a  freehold ;  and  if  a  man  grant 
an  estate  to  a  woman  dum  sola  fuit,  or  durante  ridaitatc,  or 
quamdiu  sc  bene  gesserit,  or  to  a  man  and  woman  during  the 
coverture,  or  as  long  as  the  grantee  shall  dwell  in  such  a  house, 
or  so  long  as  he  pays  10/.,  &c.,  or  until  the  grantee  be  promoted 
to  a  benefice,  or  for  any  like  uncet'tain  time ;  in  all  these  cases 
the  lessee  has  an  estate  of  freehold  in  judgment  of  law  {z)  ;  while 
a  lease  for  10,000  years  is  not  a  freehold,  but  chattel  interest. 
How  far  leases  7^h>-  autre  vie  can  devolve  as  personal  estate  will 
be  considered  later  {a) . 

If  an  estate  be  limited  to  A.  B.  and  his  assigns  during  0.  D.'s 
life,  it  is  a  freehold  interest ;  but  if  it  be  limited  to  A.  B.  and 


(m)  Potter  V.  Chapman,  Ambl.  98  ; 
1  Burn,  E.  L.  240,  8tla  edit. 

{x)  So  it  is  with  an  option  as  an 
incident  of  a  lease.  Thus  an  option 
by  the  lessee  to  purchase  the  fee 
simple  of  the  land  demised  is 
attached  to  the  lease  and  passes 
with  it  to  the  administrator  as  part 
of  an  intestate's  personal  estate : 
Re  Adams  and  Kensirajton  Vestry, 
24  C.  D.  199 ;  27  C.  D.  394.  But 
it  must  not  exceed  the  limit  allowed 
by  the  rule  against  perpetuities : 
Woodall  V.  Clifton,  W.  N.  (1904) 
205;  cf.  L.  &  S.  W.  By.  Co.  v. 
Gomm,  20  0.  D.  562;  Midler  v. 
Traffurd,  [1901]  1  Ch.  54.  A 
rent-charge  issuing  out  of  leasehold 
land  held  for  the  residue  of  a  term  of 
years  is  a  chattel  real :  Re  Fraser, 
[1904]  1  Ch.  Ill,  726.  See  also,^osi5, 
p.  613,  n.  (/).  Estates  for  years 
have  one  quality  of  real  property, 
viz.,  immobility,  but  want  the  other. 


viz. ,  a  sufficient  legal  indetenninate 
duration,  the  utmost  period  for 
which  they  can  last  being  fixed  and 
determined  :  2  Black.  Comm.  386. 

(y)  1  Preston  on  Estates,  203. 
An  estate  of  freehold  may  be  de- 
fined to  be  "  an  estate  in  possession, 
remainder  or  reversion,  in  corporeal 
or  incorporeal  hereditaments  held 
for  life  or  for  some  uncertain  in- 
terest, created  by  Will  or  by  some 
mode  of  conveyance,  capable  of 
transferring  an  estate  of  freehold, 
which  may  last  the  life  of  the  de- 
visee or  grantee  or  of  some  other 
person."  See  Watk.  on  Conv.  by 
Morley  &  Coote,  9th  edit.  p.  65. 

(z)  Co.  Litt.  42,  rr.  So  where  A. 
leases  to  B.,  till  A.  makes  J.  S. 
baily  of  his  manor ;  adjudged  a 
freehold:  llnd.  Hal.  MSS.  See 
also  Beeson,  App.,  Burton,  Eesp., 
12  C.  B.  647. 

(")  See  post,  p.  517. 
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his  assigns  for  a  certain  number  of  years,  if  C.  D.  shall  so  long  years  if  A.  B, 
live,  it  is  a  chattel,  and  will  go  to  his  executors  or  adminis-  ° 

trators. 

If  a  lessee  for  years  of  a  carve  of  land  (b)  grants  to  another  a  lease  for  life 
rent  out  of  the  said  carve  for  the  life  of  the  grantee,  that  is  a  for  years :  ' 
good  charge  during  the  term,  if  the  grantee  so  long  live ;  but  in 
such  a  case  the  grantee  hath  but  a  chattel  (c). 

A.  made  a  lease  to  B.  for  life  by  indenture,  in  which  was  a  lease  for  A.'s 
proviso,  that  if  the  lessee  died  before  the  end  of  sixty  years  then  ^[^  Vithiu  a 
next  ensuing-,  his  executor  should  have  and  enjoy,  as  in  the  certain  tune 

'-''  J    ^  '  ^o  his  exeou- 

right  and  title  of  the  lessee,  for  term  of  so  many  of  the  years  as  tor  for  the 
amounted  to  the  whole  number  of  sixty,  so  that  the  commence-  [^^^°  *  ^^ 
ment  of  the  said  sixty  shall  be  accounted  from  the  date  of  the 
said  indenture  :  The  lessee  made  two  executors,  and  died  :  One 
of  them  entered  into  the  land :  And  the  opinion  of  the  Court 
was,  that  no  lease  for  years  was  made  by  this  proviso  in  the 
lessee,  nor  by  remainder  in  his  executor ;  because  nothing  of  the 
said  term  was  limited  to  the  lessee  for  life  as  remainder  to  him 
and  his  executors  (d). 

There  are,  however,  certain  interests  in  land,  which  although  Estates  by 
of  an  uncertain  duration,  and  therefore  in  that  respect  partici-  g^'^^^^g  mer-^' 
pating   of   the   nature    of   freehold,    are   nevertheless    chattels,  chant,  and  by 
These  are  interests  created  by  the  statute  law,  and  are  securities 
for  the  payment  of  debts,  namely,  estates  by  statute  merchant, 
statute  staple,  and  by  elegit,  the  possessors  of  which  are  said  to 
hold   their   lands   as   freehold,  but  whose   interests  are  really 
chattel,  and  will  go  to  their  executors  and  administrators  {e) . 

Since  an  estate  of  freehold  or  inheritance  cannot  be  derived  a  lease  for 
out  of  a  term  for  years,  no  words  of  limitation  can  alter  the  J^g^'^J^'ifis  *° 
nature  of  the  latter  with  respect  to  the  purposes  of  succession,  heirs  shall  go 
Thus  if  a  lease  for  years  be  made  to  a  man  and  his  heirs,  it  shall  ^qj.  ^f  ^.^^e 
not  go  to  his  heirs  but  his  executors  (/) .  devisee : 

(6)  Carve  of  land  is  synonymous  note    to     Underhill    v.    Devereux ; 

with  caracuta  terrce,  a  plough  land,  "Watk.  on  Conveyancing,  by  Moiiey 

and  may  contain  houses,  pastm-es,  &  Coote,  63.     See  also  Wentw.  Off. 

&c. :  Cowell ;  Co.  Litt.  86,  h.  Ex.  133,  134,  135,  14th  edit. 

(c)  Butfs  Case,  7  Co.  23,  a;  Saf-  (/)  Co.  Litt.  46,  b.     So  if  a  ter- 

fery  v.  Elyuod,  1  A.  &  E.  191 ;  ^e  mor  for  years  grant  a  rent  out  of 

Fraser,  [1904]  1  Ch.  111.  the  laud  to  A.  and  his  heirs,  the 

(f7)  Gravener  v.  Parker,  Anders.  same  shall  go  to  the  executor,  and 

19  :  sed  qucure ;  and  see  ante,  p.  473,  not  to  the  heir;   for  being  derived 

n,  [d).  out  of  a  chattel,  it  must  be  itself 

(e)  Co.  Litt.  42,  rr;  2  Saund.  68,/,  a  mere  chattel:  Partus  seqiiitur 
W.E. — VOL.  I.  ^  ^ 
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A  lea?o  for  So  if  a  lease  for  years  bo  made  to  a  bishop,  parson,  or  other 

a  sole  coi-nora"  *^''''  corporation,  and  his  successors,  yet  it  will  go  to  the  executors 
tiou  and  his     of  the  lessoe :  because  a  term  for  years  being  a  eliattel,  the  law 

huocessors  ^       ,  i  i_i 

will  fro  to  his   aliows  none  but  personal  representatives  to  succeed  thereto,  nor 
executors:        ^^^  ^j^-g  .^^q^q  Qf  succession  be  altered  by  any  limitation  of  the 

party  {<j). 

lease  for  years       Again,  it  is  a  principle  of  law,  that  a  limitation  of  a  personal 

manTn  t'df      ©state  to  One  in  tail  vests  tlie  whole  in  him.     Tlierefore,  where  a 

shull  go  to       term  for  j^ears  is  devised  to  one  and  the  heirs  of  his  body,  or  to 

the  heirs  male  of  his  body,  the  term,  at  the  death  of  the  devisee, 

shall  go  to  the  executor  and  not  to  the  heir  (Ji). 

So  if  a  lease  for  years  is  given  to  A.  and  the  heirs  male  of  his 
body,  and  for  default  of  such  issue,  to  B.  and  the  heirs  male  of 
his  body,  these  words  give  to  A.  the  absolute  property  in  the 
whole  estate  and  interest  transmissible  to  his  personal  represen- 
tatives («).  In  a  case,  where  the  testator  devised  his  real  estates 
to  A.  for  life,  without  impeachment,  &c.,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to 
the  heirs  of  the  body  of  A.  and  by  codicil,  reciting  the  after- 
purchase  of  a  leasehold  estate,  he  devised  the  same  to  the  trustees 
named  in  his  Will,  "  for  such  estate  and  estates  and  in  such 
manner  and  form  "  as  his  real  estates  were  given  by  Will :  It 
w^as  held  that  A.,  taking  an  estate  tail  in  the  real  estates  under 
the  Will,  was  nevertheless  entitled  to  the  absolute  interest  in 
the  leasehold  bequeathed  by  the  codicil  (/.•) . 
A  lease  for  With  respect  to  the  limitation  of  real  estates,  where  an  estate 

A  ^for^Hfe°  °  ■^^^'  ^^^^  ^^  given  to  the  ancestor,  followed  by  a  subsequent  limi- 
and  after-  tation  to  his  heirs  general  or  special,  the  subsequent  limitation, 
heirs  general  ^^  in  the  case  just  stated,  vests  in  the  ancestor,  and  the  heir 
or  special,        takes  not  by  purchase.     So  in  the  limitation  of  leasehold  estates, 

•will  go  to  his  .  .  .  . 

executors.  generally  speaking,  if  a  term  for  years  be  devised  to  one  for  life, 
and  afterwards  to  the  heirs  of  his  body,  these  words  are  words 
of  limitation,  and  the  whole  vests  in  the  first  taker,  and  is  trans- 
missible to  his  executor. 

ventrem  :  Wentw.    136,   Uth  edit.  ;       edit. ;  1  Prest.  on  Estates,  32.     See 
Be  Fraser,  [1904]  1  Ch.  Ill,  726.  post,  Pt.  III.  Bk.   III.  Ch.  II.  §  II. 

{g)  Co.    Litt.    46,    b;   Fahvood's      (B.),  p.  866. 
Case,    4  Co.   65,   a.     See  Dolhn  v. 
Batt,  4  C.  B.  N.  S.  760,  as  to  what 
reservations  make  a  freehold,  and 
what  a  chattel  lease. 

(7i)  Leonard  Lovie's  Case,  10  Co.  (A-)  Broiincker  v.  Bagot,  1  Meriv 


[i)  LeveritJwrpe  v.  Ashbre,  1  Poll. 
Abr.  611  (L.),  pi.  1 ;  Bonn  v.  Ftnny, 
1  Meriv.  20. 


87,  b;  Wentw.  Off.  Ex.  136,  14th      271. 
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Thus,  in  Theebridge  v.  KUhnrne  (/),  wliere  a  term  was  limited 
iu  trust  for  S.  for  life,  and  immoiliately  from  and  after  her 
decease,  to  the  lieirs  of  the  body  of  S.  lawfully  to  bo  begotten, 
if  the  term  sliould  so  long  endure,  and  in  default  of  suoli  issue, 
then  to  B.  :  Lord  Ilardwicke  expressed  himself  of  opinion  that 
the  whole  term  vested  in  S.  Again  in  Garth  v.  Bdhhvi/n  {in), 
where  real  and  personal  estates  were  devised  to  trustees,  in  trust 
to  pay  the  profits  to  G.  during  his  life,  and  afterwards  to  pay 
the  same  to  the  heirs  of  his  body,  Lord  Hardwicke  held,  that 
the  personal  estate  vested  absolutely  in  Gr.  by  this  limitation. 
So  in  VeruJam  v.  Bafhnrd  {n),  where  a  testatrix  bequeathed  a 
leasehold  house  and  3,000/.  stock  to  trustees,  in  trust  to  permit 
her  daughter  to  receive  the  rents  and  interest  for  life  for  her 
separate  use,  and,  from  and  immediately  after  her  daughter's 
decease,  she  gave  the  rents  and  interest  to  the  heirs  of  the  body 
of  the  daughter  lawfully  begotten,  but  in  case  her  daughter 
should  happen  to  die  without  any  lawful  issue  living  at  the  time 
of  her  decease,  she  gave  the  house  and  the  stock  over ;  it  was 
held  by  Sir  L.  Shad  well,  Y.-C,  that  the  daughter  took  the  pro- 
perty absolutely. 

However,  if  there  appears  any  other  circumstance  or  clause  in 
the  Will,  to  show  the  intention  that  these  words  should  be  words 
of  i^urchase,  and  not  words  of  limitation,  then  it  seems  the 
ancestor  takes  for  life  only,  and  his  heir  will  take  by  purchase 
to  the  exclusion  of  his  executor  (o). 

The  chattels  real  which  go  to  the  executor  or  administrator  Leases  of 
are  not  confined  to  terms  or  leases  of  lands,  but  extend  to  chattel  ij^re'di^a- 
interests  in  incorporeal  liereditaments,  such  as  leases  for  years  ments. 
of  commons,  tithes,  fairs,  markets,  profits  of  leets,  corodies  for 
years,  and  the  like  (p). 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  Estate  of 

parties  please,  since  the  death  either  of  the  lessor  or  lessee  does  y^.^^,  ^o  year 

not  determine  it,  the  interest   of   the   tenant  is   transmissible  g'-es  to  his 

'  .  executor,  &c. 

to  his  executor  or  administrator  (^).     Therefore  due  notice  to 

quit  must  be  given  to  the  latter  before  the  lessor  or  his  repre- 

(0  2  Ves.  Sen.  233.  156 ;  j^ost,  Pt.  ill.  Bk.  ill.  Ch.  ll. 

(m)  Ibid.  646.  §  H,  p.  866. 

(")   13  Sim.  374.  ^^^>j  Wentw.  Off.  Ex.   131,   14th 

(o)  See  Fearne,  Cont.  Eem.  490,  ^^    n  i  i    ti*.   o        iq   „   q 

.  ^.^       ,-.        J.  T   J      1       edit.;  Godolph.  Pt.  2,  c.  13,  s.  3. 

et  si'q.    ith  edit.  ;    Doe  v.    Lyde,    1 

T.  E.  593  ;  Knight  v.  Ellis,  2  Bro.  ('/)  ^^"*'  v.   I'orter,   3   T.   R.    13  ; 

C.  0.  570;  Ex  parte  Sterne,  6  Ves.       James  v.  Dean,  11  Ves.  393. 

L  L  2 
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Leases  held  in 
joiut  tenancy 
do  Dot  pass  to 
the  executor, 
&c. 

Terms  for 
years  vest  in 
the  executor 
though 
specifically 
devised : 


he  cannot 
waive  a  lease 
though  it 
be  worth 
nothing. 

Equitable 
interests  in 
terms. 


sentative  can  recover  in  ejectment  (>•)  ;  and  the  execntor  or 
administrator  of  the  lessee  may  maintain  ejectment ;  and  it  was 
held  no  objection  that  the  demise  in  tlie  declaration  was  stated 
to  bo  for  seven  years  (s).  So  wliere  W.  H.  being  tenant  from 
year  to  year  to  Lady  II.,  ditd,  leaving  his  widow  in  possession  ; 
and  J.  H.  sometime  afterwards  took  out  administration  to  the 
deceased,  but  the  widow  continued  in  possession,  paying  rent  to 
Lady  H.,  with  the  knowledge  of  J.  H.,  who  never  objected  to 
such  payment  or  made  any  demand  of  rent ;  it  was  held,  that 
there  was  no  evidence  of  a  determination  of  the  tenancy  from 
year  to  year  by  operation  of  law,  and  that  the  administrator 
was  entitled  to  recover  possession  from  the  widow  (/). 

If  a  lease  is  made  to  several  for  a  term  of  j^ears,  and  one  of 
the  joint  tenants  dies,  his  interest  accrues  to  the  siu'vivors,  and 
his  executors  or  administrators  shall  take  none  (?<). 

It  may  be  advisable  here  to  remark,  that  even  when  a  term 
for  years  is  specifically  devised,  it  will,  in  the  first  instance, 
vest  in  the  executor,  by  virtue  of  his  office,  for  the  usual  pur- 
poses to  which  the  testator's  assets  shall  be  applied,  and  the 
legatee  has  no  right  to  enter  without  the  executor's  special 
assent  {x). 

If  the  testator  had  a  term  for  years,  this  vests  in  the  executor 
or  administrator,  and  he  cannot  refuse  it  though  it  be  worth 
nothing ;  for  the  executorship  or  administratorship  is  entire, 
and  must  be  renounced  in  toto,  or  not  at  all  {y). 

Generally  speaking,  the  Courts  of  Equity  follow  the  rules  of 
law  in  their  construction  of  equitable  interests ;  and,  conse- 
quently, the  beneficial  interests  in  a  term,  where  the  person 
entitled  to  it  has  no  higher  interest  in  the  estate,  is  treated  as 


(r)  Parl-er  y.  Constable,  3  Wils. 
25.  But  where  a  tenant  from  year 
to  year  died,  and  a  regular  notice 
to  quit  was  served  on  the  widow, 
who  remained  in  possession,  it  was 
held  by  Littledale,  J.,  that  the 
landlord  might  recover  in  ejectment, 
unless  it  were  shown  that  some 
other  person,  and  not  the  widow, 
was  the  executor  or  administrator 
of  the  tenant ;  and  that  it  was  not 
incumbent  on  the  landlord  to  show 
that  the  widow  was  either  executrix 
or  administratrix :  Bees  y.  Ferrot,  4 


C.  &  P.  230. 

(s)  Doey.  Porter,  3  T.  E.  13. 

(t)  Doe  V.  Wood,  14  M.  &  W.  682. 

(m)  Co.  Lit.  182,  a.  See  ante, 
p.  486  et  seq. 

{x)  See  ante,  p.  493,  and  2^ost, 
Pt.  m.  Bk.  III.  Ch.  IV.  §  III.  p.  1101. 

(y)  BiUinghurst  y.  Spearman,  1 
Salk.  297 ;  Acldand  v.  Pring,  2 
Mann.  &  Gr.  937.  As  to  his  lia- 
bility to  pay  the  rent  and  perform 
the  covenants  of  his  lease,  notwith- 
standing he  has  no  assets,  see  p)ost, 
Pt.  IV.  Bk.  II.  Ch.  I.  §  II.  p.  1388  et  seq. 
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a  chattel  interest,  and  is  transmissible  to  the  personal  repre- 
sentatives in  the  same  manner  as  the  legal  estate. 

For  a  statement  of  the  interest  of  an  executor  or  administrator  Eshates  ^;m;' 
in  estates,  pur  autre  vie,  by  the  common  law  and  the  statute  ""''^*"''- 
29  Car.  II.  c.  3,  s.  12,  and  for  the  cases  decided  thereunder,  the 
reader  is  referred  to  the  earlier  Editions  of  this  Work  {z).    This  Stat.  iVict. 
statute  was  repealed  by  the  Wills  Act,  1837  (1  Vict.  c.  26),  s.  3  ""■  '^^'  ^-  ^• 
(which,  however,   does  not  extend   to  any  Will  made  before 
January  1,  1838),  by  which  section  estates,  pur  autre  rie,  may 
be  disposed  of  by  Will,  executed  as  required  by  that  Act,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof,  and  of 
whatever  tenure  they  shall  be,  and  whether  the  same  shall  be  a 
corporeal  or  incorporeal  hereditament  («) , 

And  with  respect  to  the  estate,  pur  autre  rie,  of  any  deceased  stat.  i  Vict. 
person,  w/io  nhall  not  hare  died  before  the  Ist  day  of  January,  1838,  ''■  '^^'  ^"  ^' 
the  same  statute,  (after  repealing  previous  statutes  relating  to 
estates  pur  autre  vie,)  proceeds  to  enact,  by  sect.  6,  that  if  no 
disposition  shall  be  made  thereof  by  Will,  and  in  case  there  shall 
be  no  special  occupant  thereof  it  shall  go,  (whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold  {h),  or 
of  any  other  tenure,  and  whether  a  corporeal  or  incorporeal  here- 
ditament,) to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall 
come  to  the  executor  or  administrator,  either  by  reason  of 
special  occupancy,  or  by  virtue  of  this  Act,  it  shall  be  assets  in 
his  hands,  and  shall  go  in  the  same  manner  as  the  jsersonal 
estate  {e). 

(2)  Pt.  II.  Bk.  II.  Ch.  I.  §  I.  qui  vie,  it  was  held  that  the  section 

(«)  See  this  enactment,  verbatim,       ^l^P^^'^'^  ^"^  equitable  estates  in  land, 

in  the  Appendix.  ^''"^  *^^*  ^^"^  ^'^^'"^'^  ^-'^^t^"  P^*^«^ 

under  it  to  A.'s  administrator  (the 

{h)  The  statute   of   Car.  II.   did  nominee  of  the  Crown) :  EiiinoJds 

not  extend  to  copyholds  :    Zoucli  v.  y.  Wright,  2  De  G.  F.  &  J.  590 ; 

Forse,  7  East,  186.  25  Beav.  100.     As  to  what  words 

(c)  See  this  enactment,  verhaiim,  are   necessary  to   create   a   special 

post,  Pt.  IV.  Bk.  I.  Ch.  I.  p.  1294.  occupant  in   a   deed   or  Will,    see 

In  the  construction  of  it,  in  a  case  Earl  of  MvnntcasheU  x.  More- Smith, 

where  leasehold   estates  pur  autre  [ls9G]  A.  C.  158  ;  and  iJc  >S7ie^;2'«rc?, 

vie  were   devised  in  trust  for  A.,  [1897]  2  Ch.  67.     As  to  the  effect 

his  heirs,  sequels  in  right,  execu-  of   the   Land   Transfer   Act,    1897, 

tors,   administrators,    and   assigns,  with  I'espect  to  an  estate  pur  autre 

and  A.  survived  the  devisor,   and  vie   in   real    estate  vested   in   any 

being    illegitimate,     died    without  person  dying  after  the  Ibt  January, 

heir's  and  intestate,  living  the  cestui  1898,  &qq  post,  p.  1294. 
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Mortj 


considered 
part  of  the 
personal 
estate  : 


44  &  45  Vict. 
c.  41,  s.  30. 


in  what  case 
the  heir 
entitled : 


Witli  respect  to  the  title  of  an  executor  or  administrator  of  a 
mortgagee  to  tlie  raortgjiged  property,  formerly,  at  law,  this 
depended  on  tlie  fact  whether  the  mortgage  was  in  fee  or  for 
years :  in  the  former  case  the  legal  estate  in  the  land  descended 
to  the  heir ;  and  in  the  latter,  it  went,  like  any  other  terra  for 
years,  to  the  executor  :  But  with  regard  to  the  money  due  upon 
the  mortgage,  it  was  fully  established  in  equity,  that,  in  every 
case,  it  was  to  be  paid  to  the  executor  or  administrator  of  the 
mortgagee  (r/).  Consequently,  if  the  mortgage  were  in  fee,  the 
heir  or  devisee  of  the  mortgagee  was  a  trustee  of  the  land  for 
the  executor  or  administrator ;  and  would,  uj)on  aj)plication,  be 
directed  to  convey  to  him  {e).  So  if  the  land  became  irredeem- 
able in  the  hands  of  the  heir,  either  by  the  length  of  possession, 
or  by  his  purchasing  the  equity  of  redemption,  or  foreclosing,  it 
nevertheless  belonged  to  the  personal  representative,  and  the 
heir  was  considered  a  trustee  for  him  (,/').  And  now  in  all  cases 
of  death  after  December  31,  1881,  it  is  provided  by  the  Con- 
veyancing Act,  1881,  sect.  30,  that  all  estates  vested  in  any 
person  solely  by  way  of  mortgage  shall  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  as  if  the  same  were  a 
chattel  real,  and  for  the  purposes  of  this  section  the  personal 
representatives  of  a  deceased  person  are  to  be  deemed  his  heirs 
and  assigns  within  the  meaning  of  all  trusts  and  powers  {g). 

A  man  having  mortgages,  one  of  which  was  a  mortgage  in 
fee  of  lands  in  D.,  on  which  he  had  entered,  devised  those  lands 
to  his  two  daughters  and  their  heirs,  and  the  other  mortgages  to 
them,  their  executors,  &c.  Oue  of  the  daughters  died  and  her 
husband  and  administrator  claimed  her  share  of  the  mortgage 
so  devised,  on  the  ground  of  its  being  a  mortgage  not  foreclosed, 
nor  the  equity  of  redemption  released.  The  Court  held  that 
although  it  was  a   mortgage  as  between  the   mortgagor   and 

the  executor,  and  retain  tlie  land : 
Clerhson  v.  Bowytr,  2  Vern.  66. 

((/)  By  sect.  88  of  the  Copyhold 
Act,  1894  (57  &  58  Vict.  c.  46), 
' '  Section  30  of  the  Conveyancing 
and  Law  of  Property  Act,  1881, 
shall  not  apply  to  land  of  copyhold 
or  customary  tenure  vested  in  the 
tenant  on  the  court  rolls  on  tmst 
or  by  way  of  mortgage."  See  also 
Land  Transfer  Act,  1897,  s.  1  (4). 


{d)  Tliornhrough  v.  Baker,  1 
Chanc.  Cas.  283. 

(e)  Ellis  V.  Guauas,  2  Chanc.  Cas. 
50 ;  considered  in  Be  Loveridge, 
[1902]  2  Ch.  at  p.  864  ;  ante,  p.  507. 

(/)  Ibid.;  Canning  v.  Hicks,  2 
Chanc.  Cas.  187 ;  Tabor  v.  Graver, 
2  Vern.  367.  But  it  would  seem, 
that  if  the  heir  chooses,  he  may 
pay  off   the   m.ortgage    money   to 
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mortgagee  ;  yet  the  testator's  intent  was  it  should  pass  to  his 
daugliters  as  a  real  estate,  to  them  and  their  heirs,  and  not  as 
part  of  his  personal  estate,  that  the  deceased  daugliter's  share 
descended  to  her  sisters  as  her  heii*s-at-law,  and  her  husband  as 
her  administrator,  ought  not  to  have  any  part  thereof  as  personal 
estate  (A). 

So  wliere  a  man  purchased  an  estate,  which  afterwards 
proved  to  be  subject  to  an  equity  of  redemption,  and  died, 
the  mortgage  debt  was  held  to  belong  to  his  heir,  and  not 
his  executor  [i).  Again,  if  mortgage  money  be  articled  to  be 
laid  out  in  land  and  settled,  the  money  will  be  bound  by  the 
articles  (/.•).  So  if  the  mortgagee  in  his  lifetime  obtain  a 
release  of  the  equity  of  redemption,  or  obtain  an  absolute 
decree  of  foreclosure,  and  enter  into  possession,  and  after  his 
death,  the  foreclosure  shall  be  opened,  or  the  release  set  aside,  it 
would  seem  that  the  heir,  and  not  the  executor,  will  be  entitled 
to  the  money  (/). 

If  the  mortgagee  becomes  entitled  to  the  land  in  fee  simple,  when  a  mort- 
as  if  it  descends  upon,  or  is  devised  to  him,  a  question  may  arise  ^^^^  merges . 
between  his  heir  and  executors,  whether  the  charge  is  to  be  con- 
sidered as  subsisting  for  the  benefit  of  his  personal  repre- 
sentatives, or  is  merged  for  the  benefit  of  the  person  taking  the 
land.  The  rule  in  these  cases  is,  that  if  it  be  indifferent  to 
the  party  in  whom  this  union  of  interest  arises,  whether  the 
charge  be  kept  on  foot,  or  not,  it  will  be  extinguished  in 
equity  upon  the  presumed  intention,  unless  an  act  declaratory 
of  a  contrary  intention,  and  consequently  repelling  such  pre- 
sumption, be  done  by  him  {)n).     But  if  a  purpose,  beneficial  to 

(/;)   Noys  v.  Mordnunt,   2  Vern.  charge  and  his  ownership  in  fee, 

581 ;  and  cf.  ante,  p.  495.  it  may  be  reasonable  to   say  that 

(r)   Cotton  V.  lies,   1  Vern.   271 ;  without  some  special  act,  no  pre- 

Coote  on  Mortg.  7th  edit.  862.  sumption  can  be  made  of  an  inten- 

(7i-)  Lawrence    v.   Beverley,    cited  tion  to  merge  the   charge  in  fee ; 

3   P.  Wms.    217,    in    Lechmere  v.  for  that  might  be  against  the  inte- 

Carlisle.  rest  of  the  owner  by  letting  in  the 

{I)  Ibid.  intermediate  estate  or  incumbrance. 

(m)  2  Powell,  Dev.  146,  Jarman's  But  where  the  intermediate  interest 

edit. ;  Orice  v.  Shaw,  10  Hare,  76  ;  is  created  by  the  act  of  the  owner 

and  see  Ingle  v.  Vaughan  Jenkins,  himself,  this  reasoning  has  no  ap- 

[1900]  2  Ch.  368.     When  the  owner  plication:    Johnson    v.    Webster,    4 

of  an  estate  has  also  a  charge  on  Do  G.  M.  &  G.  474,  488,  by  Lord 

it,  and  there  is  some  intermediate  Cranworth.     In   Re   French-Brew- 

charge  or  estate  between  his  own  ster's  Settlements,  [1904]  1  Ch.  713, 
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tlie  owner,  can  be  answered  by  keeping  the  charge  on  foot,  so 
that  the  charge  would  be  disposable  by  him,  though  the  land 
would  not  {n)  :  or  a  beneficial  use  might  have  been  made  of  it 
against  a  subsequent  incumbrancer  (o),  or  the  other  creditors  of 
the  person  from  whom  the  party  derived  the  onerated  estate  (;?): 
in  these,  and  similar  cases,  equity  will  consider  the  charge  as 
subsisting,  notwithstanding  that  it  might  prior  to  the  Judicature 
Act  have  been  merged  at  law  (<?)  :  and  the  rule  is  adopted  in 
favour  of  the  creditors  of  the  person  in  whom  these  interests 
centre  (/'). 

Where  a  mortgage  deed  contains  a  power  of  sale,  with  a 
direction  that  the  surplus  produce  shall  be  paid  to  the  mortgagor, 
his  executors  or  administrators,  if  a  sale  takes  place  in  the  life- 
time of  the  mortgagor,  the  surplus  is  personal  estate ;  but  if 
after  his  death,  it  is  real  estate,  as  the  equity  of  redemption 
descends  to  the  heir-at-law  (s). 

At  common  law,  where  a  man  devised  land  to  his  executors 
for  payment  of  his  debts,  or  until  his  debts  were  paid,  or  till 
a  particular  sum  should  be  raised  out  of  the  rents  or  profits,  the 
executors  took  thereby  only  a  chattel  interest,  i.e.  an  estate  for 
so  many  years  as  were  necessary  to  raise  the  sum  required  (/)  : 
and  this  interest  determined  when  the  rents  or  profits  would 
have  raised  the  sum,  although  the  executors  might  have  mis- 
applied them  ill).     But  by  stat.  1  Yict.  c.  26,  s.  ^30,  wdiere  any 


an  owner  of  freehold,  land  wlio 
became  entitled  to  an  unraised 
portion  cliarged  thoreon,  as  next 
of  kin  to  an  intestate  portioner, 
died  without  taking  out  admini- 
stration to  the  portioner's  estate. 
It  would  have  been  for  the  land- 
owner's benefit  to  merge  the  charge, 
and  it  was  held  that  the  landowner's 
beneficial  interest  in  the  charge, 
subject  to  the  liabilities  (if  any)  of 
the  portioner's  estate,  had  merged 
in  the  land. 

(w)  Thomas  v.  Kemeys,  2  Vern. 
348. 

(o)  OiuiUim  V.  Holland,  cited  2 
Ves.  Jun.  263. 

[p]  Forbes  v.  Moffat,  18  Ves.  384. 

{q)  Powell,  Dev.  uhi  supra ;  Byam 


V.  Sutton,  19  Beav.  556.  Now  by 
sect.  25  (4)  of  the  Judicature  Act, 
1873,  there  shall  not,  after  the  com- 
mencement of  that  Act,  be  any 
merger  by  operation  of  law  only 
of  any  estate,  the  beneficial  inte- 
rest in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in 
equity. 

(?•)  Powell  V.  Morgan,  cited  2 
Vern.  206  ;  Powell,  Dev.  uhi  supra. 

(s)  Wright  v.  Rose,  2  Sim.  &  Stu. 
323 ;  Bourne  v.  Bourne,  2  Hare,  35. 

[t)  Hitchens  v.  Hitchens,  2  Vern. 
404 ;  Acklaiid  v.  Lutley,  9  A.  &  E. 
879  ;  Ackland  v.  Bring,  2  M.  &  Gr. 
937. 

(i<)  Carter  v.  Barnadiston,  1  P. 
Wms.  509,  519;  Ackland  y,  Luiley, 
9  A.  &  E.  879. 
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real  estate  (other  than  a  presentation  to  a  chureli),  shall  be  Stat,  i  Vict. 
devised  to  any  trustee  or  executor,  such  devise  [if  the  Will  be    '     >   •  "^  • 
made  on  or  after  January  1,  1838]   shall  pass  the  fee  simple  or 
other  the  whole  estate  of  the  testator,  unless  a  definite  term  of 
years,  or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
expressly  or  by  implication  (.r). 


SECTION  II. 

Right  of  Executors  and  AdminiatratorH  to  Chattels  Real,  tcith 
relafio)!  to  Husband  atid  Wife. 

Before  quitting  the  inquiry  as  to  the  interest  which  executors 
and  administrators  have  in  the  chattels  real  of  the  deceased,  it 
is  proper  to  consider  the  subject  as  it  bears  on  the  relation  of 
husband  and  wife.  It  is  therefore  proposed  to  investigate:  1st, 
when  the  wife  survives,  the  rights  of  the  executor  or  adminis- 
trator of  the  husband  to  her  chattels  real :  2nd,  when  the 
husband  survives,  the  rights  of  the  administrator  of  the  wife  to 
the  same. 

This  subject  has,   however,  become    of   much   less   practical  45  &  46  Vict, 
importance  than  formerly  by  reason  of  the  Married  "Women's  ^'     ' 
Property  Act,  1882. 

By  section  1  (1)  of  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  it  is  enacted  that  "a  married  woman  shall 
in  accordance  with  the  provi^ions  of  this  Act  be  capable  of 
acquiring,  holding,  and  disposing  by  Will  or  otherwise  of  any 
real  or  personal  property  as  her  separate  property  in  the  same 
manner  as  if  she  were  a  feme  sole  without  the  intervention  of 
any  trustee"  (y). 

{x)  See  also  1  Vict.  c.  26,  s.  31.  husband  survive  her,  he  ■will  take 
{y)  Notwithstanding  the  wide  such  chattels  I'eal  as  are  affected  by 
terms  of  this  sub-section,  it  would  the  Act,  not  as  a  marital  right,  but 
seem  that  the  devolution  of  the  as  the  administrator  of  his  wife, 
chattels  real  of  the  wife  is  unaltered.  In  other  words,  this  enactment  does 
and  that  the  effect  of  the  Act  is  not  affect  the  devolution  of  the 
merely,  1.  That  the  husband  is  de-  wife's  property  but  only  the  "jus 
prived  of  the  power  of  divesting  his  mariti,"  and  it  would  seem,  there- 
wife  of  her  chattels  real  during  fore,  that,  although  under  each  of 
coverture ;  and  2.  That  if  the  wife  the  above-mentioned  sections  (2 
do  not  alien  her  chattels  real  in  and  5)  the  married  woman  is  en- 
her  lifetime,  or  by  her  Will,  and  the  titled  to  have  and  to  hold  the  pro- 
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By  sect.  2  of  llie  Married  "Women's  Property  Act,  1882, 
every  womau  who  marries  after  the  commencement  of  that  Act 
(viz.,  January  1,  188-'5)  is  entitled  to  liave  and  to  hold  as  her 
separate  property,  and  to  dispose  of  by  Will,  or  otherwise,  in 
the  same  manner  as  if  she  were  a/rnw  sn/r,  all  real  and  personal 
property  belonging  to  her  at  the  time  of  marriage,  or  acquired 
by,  or  devolving  on,  her  after  marriage,  and  by  sect.  5  every 
woman  married  before  the  commencement  of  the  Act  (viz., 
January  1,  1883)  is  entitled  to  have  and  to  hold,  and  to  dispose 
of  by  Will,  or  otherwise,  in  the  same  manner  as  if  she  were  a 
feme  sole,  as  her  separate  property  all  real  and  personal  property, 
her  title  to  which,  whether  vested,  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder,  accrues  after  the  com- 
mencement of  the  Act  {z). 


perty  as  lier  separate  property,  and 
to  dispose  of  it  "  in  manner  afore- 
said," i.e.,  "as  if  she  were  a, feme 
sole"  (sect.  1  (1)),  tlie  statute  only 
means  tliat  slie  is  to  liave  the  legal 
estate   in  the  property,  and  that, 
therefore,  if  she  dies  without  having 
aliened  or  disposed  of  it  by  Will, 
her  husband  will  have  no  right  to 
it  '^jure  mariti,"  because  it  never 
was  his,  yet  he  will  still  have  the 
right   (continued    to    him    by   the 
Statute  of  Frauds  notwithstanding 
the  Statute  of  Distributions)  to  ad- 
ministration and  enjoyment  of  his 
wife's  assets.     In  Bird  v.  Reid,  31 
C.  D.  402,  it  was  held  by  the  Court 
of  Appeal  that  if  a  woman  married 
before  the  Act  has,  before  the  com- 
mencement of  the  Act,  acquii'ed  a 
title,  whether  vested  or  contingent, 
and  whether  in  reversion  or  remain- 
der, to  any  property,  such  property 
is  not  made  her  separate  estate  by 
sect.  5  (1)  of  the  Act,   though  it 
falls  into  possession  after  the  Act. 
As  to  undisposed  of  separate  pro- 
perty accrued  to  a  married  woman 
before  the  Act,  it  has  been  held  by 
Stirling,  J.,  in  Re  Lambert,  39  C.  D, 
626,  that  the  husband's  right  to 
such    property    is    unaffected    by 
sect.  1  (1)  of  the  Married  Women's 


Property  Act,  1882.  The  learned 
judge  points  out  that,  even  before 
the  Act,  a  married  woman  might 
always  dispose  of  her  sejiarate  pro- 
perty by  Will,  but  that,  to  the 
extent  that  she  did  not,  the  hus- 
band's right  accrued  on  her  death. 
This  right  he  held  to  be  unaffected 
by  the  Act.  The  result  as  to 
chattels  real  acquired  before  1  Jan., 
1883,  by  a  woman  married  before 
and  dying  after  that  Act,  and  be- 
longing to  her  for  her  separate  use, 
would  seem  to  be  that  letters  of 
administration  are  unnecessary  in 
cases  where  the  husband  suiwives 
the  wife,  unless  indeed  the  interest 
of  the  wife  consists  of  a  mere  right 
of  action.  But  the  husband  is  sub- 
ject to  the  same  Kabilities  as  regards 
such  separate  property  as  the  wife 
would  have  been  subject  to  if  still 
living,  he  being  her  personal  re- 
presentative within  the  meaning  of 
sect.  23  of  the  Married  Women's 
Property  Act,  1882.  See  Re  Bel- 
lamtj,  25  C.  D.  620 ;  Hurman  v. 
Wharton,  [1891]  1  Q.  B.  491.  See 
also  post,  p.  573,  n.  (jn),  and  p. 
654,  n.  (r). 

(z)  Women,  however,  married  be- 
fore 1  Jan.,  1883,  iu  addition  to  the 
powers  conferred  on  them  by  this 
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The  effect  of  this  Act  is,  it  seems,  to  extend  the  power  which 
before  the  Act  a  married  woman  possessed  to  dispose  of  such 
chattels  real  as  were  settled  to  her  separate  use,  and  to  give  the 
same  power  to  a  woman  married  before  January  1,  1883,  in 
respect  of  any  chattels  real,  her  title  to  which  accrues  to  her 
after  that  date,  and  to  a  woman  married  on  or  after  January  1, 
1883,  in  respect  of  all  chattels  real,  whensoever  and  howsoever 
her  title  to  them  may  accrue  {a). 

It  follows  that  if  the  wife  survive  her  husband  his  executor  or 
administrator  has  no  right  whatever  to  such  chattels  as  by  the 
statute  are  made  the  separate  property  of  the  wife,  but  the 
property  in  them  remains  in,  and  survives  to,  the  wife. 

If  the  husband  survive  the  wife,  it  would  seem  that  in  respect 
of  those  chattels  real  over  which  a  wife  by  the  statute  has  a 
complete  power  of  disposal  as  if  she  were  a  feme  sole,  if  she  die 
intestate  without  disposing  of  them,  her  husband  has  a  right  to 
them  as  her  administrator,  and  to  establish  his  title  he  must 
take  out  administration  to  her. 

Having  regard  to  the  cases  which  may  arise  in  the  case  of 
chattels  real  of  the  wife  not  affected  by  the  Married  Women's 
Property  Act,  1882,  it  wdll  be  convenient  to  reprint  in  substance 
the  text  as  it  existed  in  the  last  Edition  of  this  Work  prior  to  the 
passing  of  that  Act. 

Law  as  to  Chattels  Real  of  the  Wfe  not  affected  by  the  Married 
Women's  Property  Act,  1882. 

As  to  the  law  previous  to  the  passing  of  the  Married  Women's 
Property  Act,  1870  and  1882,  the  common  law  gave  a  quali- 
fied interest  to  the  husband  in  the  chattels  real  of  which  the 
wife  is,  or  may  be,  possessed  during  marriage,  viz.,  an  interest 
in  his  wife's  right  with  a  power  of  divesting  her  property  during 
the  coverture. 

1.  If  therefore  he  so  disposes  of  his  wife's  terms,  or  other  i.  The  right 
chattels  real,  by  a  complete  act  in  his  lifetime,  her  right  by  band's  exe- 

survivorship    will    be   defeated  (h)  :    but    if   he    leave    them    in  cutor,  &c 

^  ^  '  to  the  wife  s 

chattels  real : 

Act,  still  retain  the  same  power  to  sessed  at  the  commencement  of  this 

dispose  of  chattels  real  settled  to  Act :  see  sects.  19  and  22. 

their  "  separate  use,"  or  (if  married  {a)  See  post,  p.  573  d  seq. 

on' or  after  9  Aug.,  1870)  of  chattels  (b)  And  since  the  same  rule  of 

real  acquii'ed  by  them  as  next  of  property  must  prevail  in  equity  as 

kin  of  an  intestate,  as  they  pos-  in  law,  if  the  wife  in  a  case  not 
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if  they  remain 
in  x/iifii  (jiio, 
and  .she  sur- 
vi^o.  she  will 
be  t'ntitlt'd, 

iUlil   not  llLT 

liusbaud's 
exteiitDis  : 
Avhat  amounts 
to  a  disposi- 
tion of  the 
wife's  chattels 
real  by  the 
husband,  so 
as  to  bar  her 
right  by  sur- 
vivorship : 


tlie  hiisband's 
"SVill  does 
not : 


effect  of  hus- 
band's pro- 
ceedings at 
law  in  his 
own  name 
for  the  wife's 
term : 


sfafn  quo,  and  flio  wife  bo  the  survivor,  she  will  bo  entitled  to 
thom,  to  the  exclusion  of  the  executors  or  administrators  of  her 
husband  (c). 

It  becomes,  therefore,  necessary  to  inquire  what  amounts  to 
such  a  disposition  of  the  wife's  chattels  real  by  tho  husband,  as 
will  exclude  her  title  by  sm-vivorship  :  and  as  the  object  of 
this  Treatise  is  merely  to  show  what  interest  the  executor 
or  administrator  of  the  husband  takes  by  the  defeat  of  the 
wife's  claim,  the  instances  selected  will  be  confined  to  cases 
where  the  question  is  between  her  and  the  executor  or  admin- 
istrator, and  not  between  her  and  an  alienee.  Tho  general 
principle  is,  that  the  transaction  must  be  of  a  description  to 
effect  a  complete  alteration  in  the  nature  of  the  joint  interest  of 
the  husband  and  wife  in  the  wife's  chattels  real. 

The  Will  of  the  husband  cannot  dispose  of  the  chattels 
real  of  the  wife,  against  her  surviving  him  ;  for  as  that  does 
not  take  effect  till  after  his  death,  the  law  takes  precedence, 
and  vests  the  term  in  the  wife  immediately  npon  his 
decease  (d). 

If  the  husband  and  wife  be  ejected  of  a  term  which  he  en- 
joyed in  her  right,  and  he  commences  an  action  of  ejectment 
iji  his  own  name,  and  obtains  judgment,  the  recovery  will 
change  the  wife's  property  in  the  term,  and  vest  it  in  the 
husband  [e). 


affected  by  the  Married  Women's 
Property  Acts  be  entitled  to  a  term 
for  years,  held  in  trust  for  her  bene- 
fit, the  assignment  or  alienation  of 
it  by  her  husband  ■will  bind  her 
surviving  him :  Bates  v.  Bandy,  2 
Atk.  207 ;  1  Bac.  Abr.  Baron  and 
Feme  (C.  2) ;  1  Roper,  Husb.  and 
Wife,  177,  2nd  edit.:  unless  the 
husband,  before  marriage,  consent 
to  the  settlement  of  the  term  for 
her  benefit:  Sir  Ed  w.  Turner'' s  Case, 
1  Vern.  7.  (See  as  to  trusts  for  her 
separate  use,  jwst,  Pt.  ll.  Bk.  il. 
Ch.  II.  §  III.  p.  572.)  So,  apart  fi'om 
the  Married  Women's  Property  Acts, 
the  contingent  reversionary  interest 
of  the  wife  in  the  trust  of  a  term 
for  years  may  be  sold  by  the  hus- 
band ;  and  the  wife  sui'viving  will 


be  bound  by  such  sale  though  the 
husband  dies  before  the  contingency 
is  determined  or  the  reversion  falls 
into  possession:  Donne  v.  Hurt,  2 
Buss.  &  M.  360.  Secus,  where  the 
interest  cannot  possibly  vest  dui'ing 
the  coverture :  DuhtrJey  v.  Day,  16 
Beav.  33. 

(f)  1  Eoper,  Husb.  and  Wife, 
173,  2nd  edit. 

[d )  2  Black.  Comm.  434 ;  1  Eoper, 
Husb.  and  Wile,  174,  2nd  edit. 

(e)  Co.  Lit.  46,  h;  Com.  Dig. 
Baron  and  Feme  (E.  2) ;  Bac. 
Abr.  tit.  Baron  and  Feme  (C.  2) ; 
but  see  Brett  v.  Cumberland,  1  Boll. 
Eep.  359,  in  which  Coke,  C.  J.,  says : 
' '  A  man  hath  a  term  in  right  of  his 
wife ;  he  is  ousted  of  it,  and  brings 
his  action,  and  recovers  the  same 
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It  seems  that  if  there  is  a  dispute  between  the  husband,  effect  of  hue- 
claiming  a  term   of  years  in   right  of  his  wife,   and  another  mitting  the 
perpon,   relative   to   the    title,  and   they   refer  the   matter  to  t'V'' ,*"  ^'^  , 

.  .  *^  wite  H  term  to 

arbitration,  and  an  award  is  made  of  the  term  to  the  husband,  arbitration: 
the  property  in  it  will  be  changed  by  the  arbitrament,  so  as  to 
amount  to  a  reduction  of  the  term  into  possession   which  will 
defeat  the  wife's  right  by  survivorship  (./"). 

If  the  wife,  at  the  time  of  her  marriage,  were  a  lessee  for  effect  of  the 
years,    and    her  husband    purchases    or   takes   a   lease    of   the  takiu"-  a  new- 
lands  for  both  their  lives,  that  act  will  amount  to  a  disposition  lease  of  the 
of  the  term  :  because,  by  the  acceptance  of  the  second  lease  the  the  wife  has 
term  is  surrendered  by  operation  of  law,  which  surrender  the  ^t^J""^- 
husband    is   enabled  to   make   under  his  general  authority   to 
dispose  of  the  wife's  leases  in  possession  {g). 

If  the  husViand  alone  ass'gn  a  term  of  which  he  is  possessed  effect  of  an 
in  right  of  his  wife,  snfiject   to  a  condition,   and  enter  for  the  wife's  term  by 
condition    broken   during  the   coverture,   the  husband  will  be  husband  on  a 
again  possessed  in  right  of  his  wife  as  before  ;  and  the  wife  which  is 
being  the  survivor  may  be  entitled  (//).  the  knd  re- 

But   if   the   husband   die    before  the    condition  broken,   his  entered: 
executors  or  administrators  must  enter  for  the  breach  of  the 
condition,  and  will  hold  discharged  of  the  title  of  the  wife(/). 

If  the  husband  mortgages  the  wife's  term,  and  by  payment  effect  of  hus- 
of  the  money  at  the  day,  the  estate  of  the  mortgagee  ceases,  o-a^ino-  his 
it  seems  that  the  interest  of  the  wife  in  the  term  will  not  be  ^ife^s  chattels 
affected  (/>•).     If  the  money  be  not  paid  at  the  day,  the  estate  of 
the  mortgagee  becomes  absolute  at  law,  and  the   alienation  of 
the   term   being   complete  at   law,  the  wife's  legal  right   by 
survivorship   is    defeated ;    and    if   the    equity   of   redemption 
were  reserved  to  the  husband  alone,  it  has  been  said  that  her 
right  will  also  be  defeated  in  equity,  by  analogy  to  the  cases 
in  which  it  has  been  held  that  she  is  bound  by  the  husband's 
voluntary  assignment  of  her  equitable   chattels  real(/).     But 

again,  and  hath  his  judgment;  lie  Wife,  183,  2nd  edit, 

shall  have  it /«  sf»<«  (/*/o."    See  also  {h)  1  Eoll.  Abr.  344,  1.  45 — 50; 

note  (6)  to  Co.    Lit.   46,    h;    Hal.  Bac.    Abr.   tit.   Baron   and  Feme, 

MSS.  (C.  2) ;  1  Prest.  on  Abstr.  345. 

(/)  1    Eoll.  Abr.    245,  Arbitra-  (/)  Co.  Lit.  46,6;  Bac.  Abr.  tit. 

ment  (D.) :    but   see   Mr.  Roper's  Baron  and  Feme  (C.  2). 

note,    vol.    i.    185,    2nd   edit.,    and  (A-)   Young  v.   Rad/urd,   Hob.    3; 

Hunter  v.  Ricf,  15  East,  100.  1    Eoper,    Husb.    and    Wife,    184, 

{g)  2  Eoll.   Abr.  Surrender  (F.),  Jacob's  edit. 

p.  495,  pi.  8;  1  Eoper,  Husb.  and  {J)  1   Eoper,   Husb.    and   Wife, 
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efPect  of  hus- 
band making 
a  lease  of 
the  wife's 
terra  for 
years : 


if  tho  equity  of  redemptiou  were  reserved  to  the  husLaud 
and  wife,  she  would  be  entitled  to  survivorship  (tn)  :  And 
unless  his  intention  to  defeat  her  right  can  be  collected  from 
the  particular  instruments  of  mortgage,  it  may  be  doubted, 
wliother  it  will  bo  defeated  by  the  reservation  of  the  equity 
of  redemption  to  him  alone  ;  for  that  this  mere  circumstance 
is  not  enough  to  rebut  the  ordinary  presumption  that  nothing 
more  is  intended  by  the  usual  mortgage  deed  than  that 
which  is  necessary  to  make  the  estate  a  security  for  the  money 
advanced  {u).  If  in  any  case  tlie  husband,  after  the  estate  of 
the  mortgagee  has  become  absolute,  pays  the  money,  and  takes 
an  assignment  to  himself,  the  property  will  be  altered,  and  the 
term  will  go  to  the  executors  of  the  husband,  to  the  exclusion 
of  the  wife  (o). 

The  power  which  the  law  gives  the  husband  to  divest  the 
whole  interest  of  his  wife,  in  her  chattels  real,  necessarily 
authorizes  him  to  divest  it  partially  (/>),  If,  therefore,  the 
husband  be  possessed  of  a  term  for  years  in  right  of  his  wife, 
and  he  alone  grants  a  lease  for  a  portion  of  the  term  reserving 
rent,  he  becomes  the  actual  owner,  to  the  extent  of  the  term  so 
granted,  and  the  rent  will  form  part  of  his  executor's  estate  {q) ; 


184,  Jacob's  edit.  ;  1  Prest.  on 
Abstr.  345.  The  latter  writer  adds 
"  sed  qncere." 

(m)  Pitt  V.  PM,  1  Tiu-n.  Chan. 
Eep.  180 :  In  that  case  a  feme  sole 
made  a  mortgage  of  a  leasehold 
house  and  afterwards  married  ;  the 
mortgage  was  then  transferred ; 
the  husband  joined  in  the  transfer, 
and  covenanted  to  pay  the  money ; 
and  the  equity  of  redemption  was 
reserved  to  the  husband  and  wife, 
their  executors,  administrators,  and 
assigns  :  It  was  held  that  the  wife's 
right  by  survivorshiji  was  nofc 
affected  :  But  on  a  bill  by  the  wife 
to  redeem  the  mortgage,  the  re- 
demption was  decreed  on  the  terms, 
that  the  husband's  estate  should 
stand  in  the  place  of  the  mort- 
gagee, for  sums  paid  by  him  out  of 
his  property  in  reduction  of  tho 
mortgage  debt. 

{)<)  Clark  V.  Burgh,  2  CoU.  221. 


(o)  1  Prest.  on  Abstr.  346. 

ip)  Bac.  Abr.  tit.  Baron  and 
Peme  (C.  2). 

{(])  6  Ves.  394,  by  Lord  Eldon 
in  Bruce  v.  Deuison  ;  and  see  Piatt 
on  Leases,  vol.  i.  p.  157.  Had  the 
husband  and  wife  joined  in  the 
lease,  the  rent  would  have  been 
incident  to  the  reversion,  as  well 
after  the  death  of  the  husband  as 
during  his  life,  and  would  have 
belonged  to  the  wife :  1  Prest.  on 
Abstr.  345 ;  1  Eoper,  Husb.  and 
Wife,  ]  74,  1 75,  2nd  edit.  Sect.  10 
(1)  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  which  enacts 
that  rent  reserved  by  a  lease  shall 
be  annexed  and  incident  to  and 
shall  go  with  the  reversionary  estate 
in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the  term 
granted  by  the  lease,  notwithstand- 
ing severance  of  that  reversionary 
estate,  does  not  apply  to  the  case 
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but  the  residue  of  the  original  term  will  belong  to  her,  as  undis- 
posed of  bj  her  husband  (r). 

Whether  the  husband's  agreomcnt  to  make  an  underlease  of  effect  of  hua- 
his  wife's  term  for  years  will  produce  the  same  effect  as  an  actual  ,,,^1)^  t\,rl'n  ' 
lease,  has  never  been  expressly  decided.  The  point  was  discussed  underlease, 
in  Druce  v.  iJoimm  (s),  though  it  became  unnecessary  to  decide 
it :  But  Lord  Eldon  (/)  intimated  an  opinion  that  the  agreement 
would  be  good  against  the  wife,  and  that  the  rent  would  form 
part  of  the  husband's  estate :  He  observed,  that  as  to  actual 
leases  there  was  no  doubt  that,  to  the  extent  of  the  terms  gi-anted, 
the  husband  became  owner ;  as  to  the  agreements  for  leases  his 
apprehension  was,  that  in  a  Coiu't  of  Equity  the  husband  was  to 
be  considered  owner  of  those  interests,  and  he  compared  it  to  an 
assignment  of  the  wife's  choses  in  action,  which,  though  con- 
ferring no  legal  title,  is  supported  in  equity  :  On  the  case  coming 
on  again,  his  Lordship  said,  that  he  should  wish  a  search  to  be 
made  on  the  point,  whether  it  had  ever  been  decided  that  an 
agreement  would  or  would  not  bind  the  wife ;  and  if  it  would, 
whether  the  rent  was  to  be  paid  to  her  or  her  husband :  If  that 
point  was  untouched  by  decision,  he  thought  it  would  be  found, 
that  the  analogy  to  other  cases  would  make  out  that  an  assign- 
ment in  equity  was  to  this  purpose  as  good  as  an  assignment  at 
law,  and  he  referred  to  Sfeed  v.  Crag/i  (ii),  as  stating  the  prin- 
ciple. 


referred  to  in  the  text,  since  the 
lease  is  an  alienation  by  the  hus- 
band in  derogation  of  the  wife's 
estate,  and  the  rent  is  not  incident 
to  the  reversion,  but  is  a  special 
reservation,  and  the  wife  shall  not 
have  it,  for  she  comes  in  paramount. 
See  ^)e?'  Crook,  J.,  in  Blaxton  v. 
Hmth,  Poph.  145.  And  see  post, 
p.  630. 

(r)  Co.  Lit.  46,  h.  The  words  of 
Lord  Coke  are :  "  If  a  man  be  pos- 
sessed of  a  term  of  forty  years  in 
the  right  of  his  wife,  and  maketh  a 
lease  for  twenty  years,  reserving  a 
rent,  and  die,  the  wife  shall  have 
the  residue  of  the  term  ;  but  the 
executors  of  the  husband  shall  have 
the  rent ;  for  it  was  not  incident  to 
the  reversion,  for  that  the  wife  was 


not  a  party  to  the  lease."  See/^os^, 
Pt.  II.  Bk.  III.  Ch.  I.  §  III.  p.  643, 
as  to  the  party  entitled  to  arrears  of 
rent  reserved  on  a  lease  of  the  wife's 
estate. 

(s)  6  Ves.  385. 

(0  6  Ves.  395. 

(m)  9  Mod.  43.  And  see  now 
Judicature  Act,  1873,  s.  25  (11), 
which  enacts  that  generally  in  all 
matters  not  thereinbefore  particu- 
larly mentioned,  in  which  there  is 
any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules 
of  the  common  law  with  reference 
to  the  same  matter,  the  rules  of 
equity  shall  prevail.  And  see  Walsh 
V.  LotisdaJe,  21  C.  D.  9;  Loivther  v. 
Heaver,  41  C.  D.  at  p.  264;  Pagh 
V.  Heath,  7  App.  Cas.  at  p.    237. 


028 


Of  the  Quantity  of  an  Executor* s  Estate.      [Pt.  ii.  Bk.  ii. 


2.  Rij,'lits  of 
wife's  adriiiu- 
istrator  to 
htT  chattels 
real : 

those  vested 
durinfj  cover- 
ture go  to  the 
huwbaiid  _/«;•(■ 
»uiriti  : 

seciis,  of  those 
not  vested. 


2.  The  riglits  of  the  administrator  of  the  wife  to  lier  chattels 
real  wlion  her  hushand  survives.  If  the  husband  do  not  alien 
them  ill  her  lifetime,  and  he  survive  her,  the  law  gave  them  to 
him,  at  least  all  those  of  which  he  had  possession  jure  uxoris 
during  the  coverture,  not  as  the  administrator  of  his  wife,  but  as 
a  marital  right  (.r) .  No  administration  to  her,  therefore,  needed 
to  be  taken  out  by  him  for  this  purpose  (//). 

But  to  entitle  the  husband  to  the  chattels  real  of  the  wife 
which  were  not  vested  in  his  possession  in  her  liglit  in  her  life- 
time, he  must  make  himself  her  representative,  by  becoming  her 
administrator  (:;). 

If  the  husband  be  seised  of  an  advowson  in  right  of  his  wife, 
and  the  church  become  vacant  during  the  coverture,  the  wife 
shall  have  the  void  presentation  if  she  survive  him,  and  the 
husband  if  he  survive  her  (r/),  even  though,  by  reason  of  her  not 
having  issue,  he  be  not  tenant  by  the  curtesy  [b)  :  but  if  the 
church  fell  vacant  before  coverture,  the  hu.^band  shall  not  have 
the  turn  (<?)  :  i.e.,  it  may  be  considered,  he  shall  not  have  it  as  a 
marital  right ;  but  still  it  will  go  to  him  as  her  administrator  (f/). 
It   will    be   observed    that   the   next   presentations   to   vacant 


Query,  however,  whether  the  agree- 
ment would  bind  wile's  equity  to  a 
settlement:  cf.  Sturyis  v.  Champ- 
ncys,  5  M.  &  Cr.  97,  103  ;  see  also 
Dart,  V.  &P.  6th  edit.  1122. 

[x)  Secus,  as  to  a  lease  whereof 
the  wife  and  another  were  joint 
tenants ;  for  it  shall  survive  to 
her  companion,  inasmuch  as  he  has 
the  elder  title  to  that  of  the  hus- 
band: Co.  Lit.  185,  b;  Bracchridge 
V.  Cooh,  Plow.  416,  418.  And  if 
the  husband  in  his  lifetime  had 
granted  a  rent -charge  out  of  the 
term  the  wife  survivor  should  avoid 
the  charge  and  all  other  incum- 
brances, for  she  being  the  survivor 
is  remitted  to  the  term  which  the 
coverture  does  not  divert  out  of 
her :  Bracebridge  v.  Cook,  Plow. 
416,  418.  And  see  Be  Butler's 
Trusts,  38  C.  D.  286. 

{y)  1  Roll.  Abr.  Baron  and  Feme 
(H.  8) ;  Wroteshy  v.  Adams,  Plow. 
122;  Hauchefs  Case,  Dyer,  251,  a; 


Co.  Lit.  46,  b;  Ibid.  351,  a;  Me 
Bt/lamy,  25  C.  D.  620.  And  the 
same  of  an  equitable  term  :  Bex  v. 
HoUand,  Aleyn,  15,  by  Eolle ;  1 
Prest.  on  Abstr.  p.  343. 

(z)  Co.  Lit.  351,  o.  There  is  a 
distinction  between  a  mere  right  of 
action  and  a  case  where  the  wife 
dies  before  the  interest  vested  in 
possession.  Thus  where  a  wife  was 
entitled  to  a  term  subject  to  a  life 
estate  therein  and  predeceased  her 
husband  during  the  subsistence  of 
the  life  estate,  it  was  not  necessary 
for  the  husband  to  take  out  letters 
of  administration  in  order  to  com- 
plete his  title  to  the  leaseholds  :  Re 
Bellamy,  25  C.  D.  620.  See  also 
Doe  V.  Polgrean,  1  H.  Black.  535. 

(a)  Co.  Lit.  351,  b. 

{b)  Wats.  C.  L.  71,  72. 

(c)  Co.  Lit.  351,  i. 

{d)  See  post,  Pt.  ii.  Bk.  III.  Ch.  I. 
§  III.  pp.  656,  657. 
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churches  are  not  properly  chattels  real,  but  chattels  personal, 
and,  therefore,  in  strictness  do  not  belong  to  this  part  of  the 
subject  of  the  estate  of  an  executor  or  administrator. 


SECTION  III. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels  Real  hij 
Condition,  Remainder,  or  Limitation. 

An  executor  or  administrator  may  become  entitled  to  chattels  By  condition, 
real  by  condition.  As  where  a  lease  for  years  has  been  granted 
by  the  testator,  upon  condition  that  if  the  grantee  did  not  pay 
such  a  sum  of  money,  or  do  other  acts  as  the  testator  appointeth, 
&c.,  and  the  condition  is  not  performed  after  the  testator's  death, 
now  is  the  chattel  real  come  back  to  the  executor  {e).  So  where 
the  condition  is,  that  the  testator  or  his  executor  shall  pay  the 
monej^  to  avoid  the  grant,  as  where  he  mortgaged  a  lease  for 
years  and  before  the  day  limited  for  redemption  he  dies,  his 
executor  is  entitled  to  redeem  at  the  time  and  place  ap- 
pointed (/). 

Likewise  a  chattel  real  may  accrue  to  an  executor  or  adminis-  By  remainder, 
trator  by  remainder.  Thus  a  remainder  in  a  term  of  years, 
though  it  never  vested  in  the  testator  in  possession,  and  though 
it  continue  a  remainder,  shall  go  to  his  executor.  Where  a 
lease  for  years  is  bequeathed  by  Will  to  A.  for  life,  and  after- 
wards to  B.,  who  dies  before  A.,  although  B.  never  had  the 
term  in  possession,  yet  it  shall  devolve  on  his  executors  [g) . 

With   respect   to   contingent   and   executory  interests,  it   is  Contingent 
established,  that  contingent  and  executory  estates,  and  possi-  interests."  °^^ 
bilities  in  chattels  real,  accompanied  by  an  interest,  are  trans- 
missible to  the  personal  representative  of  a  person  dying  before 
the  contingency  upon  which  they  depend  takes  effect  (fi).   Thus, 
in  the  case  above  put,  where  a  lease  for  years  is  bequeathed  to 

A.  for  life,  and  after  his  death  to  B.  for  the  residue  of  the  term, 

B.  has  only  an  executory  interest  during  the  life  of  A. ;  but  this 
interest  is  transmissible  to  B.'s  executors  or  administrators  {i). 

(e)  Wentw.  Off.   Ex.    181,  14tli      edit, 

edit.  (/i)  Fearne,  554 ;  2  Saund.  388,  n, 

(/)  Wentw.  Off.  Ex.   181,  Uth      note  (9),  to  Purefoy  v.  Rogers.     See 

edit. ;  Toller,  164.  posf,  Pt.  ii.  Bk.  iii.  Ch.  iii.  p.  670. 

{g)  Wentw.  Off.   Ex.    189,  14th          (/)  Manning's    Case,   8    Co.    95  ; 
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Lease  for  life, 
reinaiiuler  to 
the  executors 
of  lessee. 


Administra- 
tor cannot 
take  as 
assiarnee  in  a 
limitation  to 
a  man's  exe- 
cutors and 
assigns,  ag 
purchasers. 


Lord  Coko  says,  that  '*  If  a  man  make  a  lease  for  life  to  one, 
the  remainder  to  his  executors  for  twenty-one  years,  the  term  of 
years  shall  vest  in  him  ;  for  even  as  ancestor  and  heir  are  corre- 
lativa  as  to  inheritance  (as  if  an  estate  for  life  be  made  to  A., 
the  remainder  to  B.  in  tail,  the  remainder  to  the  right  heirs  of 
A.,  the  fee  vested  in  A.,  as  it  had  been  limited  to  him  and  his 
heirs),  even  so  are  the  testators  and  executors  conrlatim  as  to 
any  chattel.  And,  therefore,  if  a  lease  for  life  be  made  to  the 
testator,  the  remainder  to  his  executors  for  years,  the  chattel 
shall  vest  in  the  lessee  himself,  as  well  as  if  it  had  been  limited 
to  him  and  his  executors  (A-) . 

It  has  been  several  times  laid  down,  that  if  a  remainder  be 
limited  to  a  man's  executors  ami  assigns,  as  purchasers,  there  his 
administrator  cannot  take  as  assignee  (I). 


Lampvt^s  Case,  10  Co.  46.  And  see 
Mr.  Eraser's  notes  in  his  edition  of 
Coke's  Reports. 

(/>')  Co.  Lit.  54,  h.  In  some  former 
Editions  of  this  Work  reference  was 
made  at  length  to  the  cases  of 
Sparhe  v.  Sparlie,  Cro.  Eliz.  663  ; 
Sparke  v.  Sparhe,  Cro.  Eliz.  840; 
Cranmer^s  Case,  Dyer,  309  ;  Finch 
V.  Fincli,  Moor.  339;  and  Eeming- 
ton  V.  Savage,  Moor.  745,  together 
■with  the  MS.  note  by  Mr.  Serjeant 
Hill  in  his  copy  of  Viner  in  Lin- 
coln's Inn  Library,  with  a  view  to 
reconcile  the  conflicting  decisions 
on  this  subject.  It  is  not  thought 
desirable  to  do  more  in  the  present 
Edition  than  to  cite  the  conclusion 
arrived  at  by  Mr.  Serjeant  Hill  in 
his  MS.  note  above  referred  to,  in 
which  he  says  :  ' '  On  the  whole  the 
"  difference  seems  to  be  this,  that  if 
"  a  lease  be  made  for  life  or  years, 


"  with  a  remainder  to  the  executors 
"  of  the  lessee,  it  shall  be  a  vested 
"interest  in  the  lessee,  and,  conse- 
"  quently,  if  he  dies  intestate  shall 
"go  to  his  administrator.  But  if 
' '  there  be  a  lease  for  ninety-nine 
"years,  if  the  lessee  live  so  long, 
' '  with  a  proviso  that  if  he  die  with- 
"in  the  term  it  should  be  to  his 
"  executors  for  forty  years,  this  last 
"term  shall  not  vest  in  the  lessee 
"  but  in  his  executors  by  purchase, 
"  because  it  is  a  conditional  limita- 
' '  tion  and  a  mere  possibility  to  vest, 
"  for  this  is  the  point  agreed  in  Cro. 
"Eliz.  841.  Qucere  tamen  whether 
"it  would  not  now  be  considered 
"  as  more  than  a  possibility.  See 
"Fearne,  1617." 

{!)  See  Sparhe  v.  Sparhe,  Owen, 
125 ;  Sparhe  v.  Sparhe,  Cro.  Eliz. 
840,  841. 
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CHAPTER  THE  SECOND. 

OF  THE  ESTATE  OF  AN  EXECUTOR  OR  ADMINISTRATOR  IN  THE 
CHATTELS  PERSONAL  OF  THE  DECEASED  IN  POSSESSION. 

vHATTELS  personal  are,  properly  and  strictly  speaking,  What  are 
things  moveable ;  which  may  he  annexed  to,  or  attendant  on,  the  2,3^*0^^1 
person  of  the  owner,  and  carried  ahout  with  him  from  one  part  of 
the  world  to  another.  Such  are  animals,  household  stuff,  money, 
jewels,  corn,  garments,  and  everything  else  that  can  be  properly 
put  in  motion,  and  transferred  from  place  to  place  {a).  All 
these,  and  other  things  of  the  same  nature,  generally  speaking, 
belong  to  the  estate  of  the  executor  or  administrator. 

It  is  proposed  to  consider  this  subject  in  the  usual  divisions ; 
1.  Chattels  animate.  2.  Chattels  vegetable.  3.  Chattels 
inanimate. 


SECTION  I. 

Of  the  Estate  of  an  Executor  or  Administrator  in   Chattels 

Animate. 

Chattels  animate  may  be  subdivided  into  such  as  are  domestic  Domitfc 
and  such  as  are  ferce  naturm.  In  such  as  are  of  a  nature  tame 
and  domestic  (as  horses,  dogs,  kine,  sheep,  poultry,  and  the 
like),  a  man  may  have  an  absolute  property,  and  they  are 
therefore  capable  of  being  transmitted,  like  any  other  personal 
chattel,  to  his  executor  or  administrator  {h).     In  those  of  a  wild  Frrce  >iaf'<r(v. 

(a)  2  Black.  Comm.  387,  388.  clear  at  this  day,  that  they  would 

{b)  4   Burn,   E.   L.    297.      It   is  go  to  the  executor  or  administrator 

said,  indeed,  in  Swinburne,  Pt.  7,  as  chattels  personal.     "  And  why 

s.  10,  pi.  8,  p.  929,  7th  edit.,  and  not?"  says  the  author  of  the  OfBce 

in    Noy's    Maxims,    p.    107,    that  of  Executor  (supposed  to  be  Mr. 

hawks  and  hounds  shall  go  to  the  Justice  Doddridge),  "for  although 

heir  with  the  estate.     But  it  seems  hounds,  greyhounds,  and  spaniels 

M  IM  2 


532 


Of  the  QuanlUi)  of  an  Executor's  Estate.      [Pt.  ii.  Bk.  ii. 


property  per 
indnstriam  in 
animals  fera 
iidturcv  goes  to 
executors : 


property 

propter  impo- 
tentiam  in 
them. 


What  animals 
are  incident 
to  the  inherit- 
ance and  shall 
not  go  to  the 
executor : 
Deer  in  a 
park  : 
Conies  in  a 
warren : 
Doves  in  a 
dove-house  : 


nature,  i.e.,  such  as  are  usually  found  at  liberty  and  wandering 
at  large,  generally  speaking,  a  man  can  have  no  property  trans- 
missible to  his  representatives  if). 

But  a  qualified  property  may  subsist  in  animals  of  the  latter 
class,  per  iuduHtrknn  //o»iiiii-^,  by  a  man's  reclaiming  them  and 
making  them  tame  by  art,  industry,  or  education,  or  by  so  confining 
them  within  his  own  immediate  power,  that  they  cannot  escape 
and  use  their  natural  liberty  {d),  and  the  animals  so  reclaimed 
or  confined  belong  to  the  executor  or  administrator.  Thus,  if 
the  deceased  have  any  tame  pigeons,  deer,  rabbits,  pheasants  or 
l^artridges,  they  shall  go  to  his  executors  or  administrators :  So 
though  they  were  not  tame,  yet  if  they  were  kept  alive,  in  any 
room,  cage  or  such  like  place  ;  as  fish  in  a  trunk  {e) .  But  if  at 
any  time  they  regain  their  natural  liberty,  the  property  instantly 
ceases,  unless  they  have  animum  rcrerfeiidi,  which  is  only  to  be 
known  by  their  usual  custom  of  returning  (/).  A  qualified 
property  may  also  subsist  in  animals  fene  natune  propter  impo- 
tcntiam ;  as  in  young  pigeons,  who  though  not  tame,  being  in 
the  dove-house,  are  not  able  to  fly  out ;  and  they  shall  go  to  the 
executors  or  administrators  ( r/) . 

The  animals  which  a  man  has  ratione  privilegii  are  considered 
as  incident  to  the  freehold  and  inheritance,  and  do  not  pass  to 
the  executor  or  administrator.  Thus  deer  in  a  park  (//)  {i.e.,  as 
it  should  seem,  in  a  park  properly  so  called,  which  must  be  either 
by  grant  or  prescription)  (/),  conies  in  a  warren,  doves  in  a  dove- 
house,  will  not  go  to  the  executor  or  administrator  (/»).  And 
the  reason  assigned  by  Lord  Coke  is,  because,  without  them,  the 


be  for  tlie  most  part  but  things  of 
pleasm'e,  that  bindereth  not  but 
tbey  may  be  valuable,  as  •well  as 
instruments  of  music,  both  tending 
to  delight  and  exhilarate  the  spirits : 
a  cry  of  hounds  hath,  to  my  sense, 
more  spirit  and  vivacity  than  any 
other"  :  Wentw.  Off.  Ex.  143,  14th 
edit. 

(c)  2  Black.  Comm.  390,  391. 

(d)  Ihid.  390. 

(e)  Wentw.   Off.    Ex.    143, 
edit. 

(/)  2  Black.  Comm.  392. 
{g)  Wentw.  Off.  Ex.   143, 
edit. 

(70  Co.  Lit.  8,  a;  Wentw.  OfE. 


14th 


14th 


Ex.  127,  14th  edit. 

{{)  Davis  V.  Poivell,  Willes,  46, 
in  which  case  it  was  held,  that  deer 
in  an  enclosed  ground,  in  which 
deer  had  been  usually  kept,  and 
which  was  therefore  called  a  park, 
might  be  distrained  for  rent.  And 
it  has  been  lately  held  that  deer  in 
an  ancient  and  legal  park  may  be 
so  tame  and  reclaimed  from  their 
natural  wild  state  as  to  pass  to 
executors  as  personal  property  : 
Morgan  v.  Earl  of  Ahergavenny,  8 
C.  B.  768  ;  Ford  v.  Tynte,  2  John. 
&  H.  150. 

(/.■)  Com.  Dig.  Biens  (B.),  Wentw. 
Off.  Ex.  127,  14th  edit. 
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inheritance  would  be  incomplete.  Another  and  more  obvious 
reason  mentioned  by  Lord  Coke  in  the  same  case,  is,  that  the 
deceased  had  not  any  property  in  them  (/). 

So,  if  a  man  buys  fish,  as  carps,  bream,  tenches,  &c.,  and  puts  Fish : 
them  into  his  pond,  and  dies,  in  this  case  the  heir  who  has  the 
water  shall  have  them,  and  not  the  executors ;  but  they  shall  go 
with  the  inheritance  ;  because  they  were  at  liberty  and  could  not 
be  gotten  without  industry,  as  by  nets  and  other  engines  {m)^ 
otherwise  (as  it  has  already  been  said)  (y/),  if  they  are  in  a  trunk, 
or  in  a  net,  or  the  like ;  for  then  they  are  severed  from  the 
soil  ip) . 

But  if  the  deceased  has  only  a  term  for  years  in  the  lands  in  but  if  the 
which  the  park,  warren,  dove-house,  or  pond  is  situate,  the  deer,  termoi^for'^'' 
conies,  doves,  and  fish  mil  go  to  the  executor  or  administrator  years,  the 
as  accessory  chattels,  following  the  estate  of  their  principal,  viz.,  go  to  the      ' 
the  park,  warren,  dove-house,  or  pond  ( p) .     It  must,  however,  executor : 
be  understood,  that  the  executor  or  administrator  can  have  no 
further  interest  than  the  deceased  had  in  them,  i.e.  a  right  to 
take  to  his  own  use  as  many  as  he  pleases,  during  his  term,  pro- 
vided he  leaves  enough  for  the  stores ;  for  if  a  lessee  for  years 
of  a  park,  vivary,  warren,  or  dove-house,  kills  so  many  of  the 
deer,  fish,  game,  or  doves,  that  there  is  not  sufficient  left  for  the 
stores,  it  is  waste  {cj) ,  and  will  be  equally  waste  in  his  executor 
or  administrator. 

(/)  The  case  of  swans,  7  Co.  17,  h.  also  referred  on  these  matters  gene- 

But  though   animals  ftrae,  naturae  rally,  to  the  Treatise  on  the  Law  of 

are  not,  while  living,  the  i)ersonal  Fixtures,    &c.,    p.  167   vt    seq.,  by 

chattels  of  the  owner  of  the  soil,  Messrs.    Amos   and    Ferard,    from 

yet  if  they  are  found  and  killed  on  which  excellent  work  the   author 

the  land  by  a  trespasser,  the  quali-  derived  great  assistance  in  compil- 

fied  property  in  them  ratione  soli  ing  this  and  the  following  part  of 

becomes  absolute  in  the  owner  of  the  present  book. 

the  soil:  Blades  v.  Ilujtjs,  12  C.  B.  (,,^)  Co.  Lit.  8,  a. 

N.  S.   501;     13  C.  B.  N.  S.  844:  r  \    A.f    ^   «^qo 

'  .  [n)  Ante,  p.  oo2. 

Affirmed  in  Dom.  Proc,  11  Jurist,  ,  .  ^       .i       -i  -i-i  /tt-     , 

N.  S.  701.    As  to  bees,  see  2  Black.  (o)_Bac^Abr.  tit.  Executors  (H.  3), 

Comm.  393.  In  Hannam  v.  Mockett, 

2  B.  &  C.  944,  Bayley,  J.,   says,  ip)  Wentw.   Off.  Ex.   127,   14th 

that  bees  are  property,  and  are  the  edit. ;  Godolph.  Ft.  2,  c.  13,  s.  4. 

subject  of  larceny.     The  reader  is  {q)  Co.  Lit.  53,  a. 
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What  grow- 
ing thiugs 
shall  go  to 
the  heir : 


Trees  and 
fruit  not 
severed  : 


certain  cases 
■where  grow- 
ing trees 
go  to  the 
executor : 


SECTION  II. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels 
Vegetable. 

Personal  effects  of  a  vegetable  nature  are  the  fruit  or  other 
parts  of  a  plant  or  tree,  when  severed  from  the  body  of  it,  or 
the  whole  plant  or  tree  itself,  when  severed  from  the  ground  {r) . 
But  unless  they  have  been  severed,  trees,  and  the  fruit  and 
produce  of  them,  from  their  intimate  connexion  with  the  soil, 
follow  the  nature  of  their  principal,  and  therefore,  when  the 
owner  of  the  land  dies,  they  descend  to  his  heir,  and  do  not  pass 
to  his  executor  or  administrator  (s).  Hence  apples,  pears,  and 
other  fruits,  if  hanging  on  the  trees  at  the  time  of  the  death  of 
the  ancestor,  shall  go  to  his  heir,  and  not  to  his  executor  or 
administrator  (/).  So  it  is  of  hedges,  bushes,  &c.  ;  for  all  these 
are  the  natural  or  permanent  j^rofit  of  the  earth,  and  are  reputed 
parcel  of  the  ground  whereon  they  grow. 

Some  cases,  however,  exist,  where  even  gro\\ing  timber  trees, 
are,  owing  to  special  circumstances,  considered  as  chattels,  and 
as  such  will  pass  to  the  executor  or  administrator.  Thus,  if 
tenant  in  fee  simple  grants  away  the  trees  they  are  absolutely 
passed  from  the  grantor  and  his  heirs,  and  vested  in  the  grantee; 
and  if  the  latter  should  die  before  they  are  felled,  they  will  go 
to  his  executor  or  administrator :  for  in  consideration  of  law, 
they  are  divided  as  chattels  from  the  freehold  (u).  So  where 
tenant  in  fee  simple  sells  the  land  and  reserves  the  trees  from  the 
sale,  the  trees  are  in  property  divided  from  the  land,  although, 
in  fact,  they  remain  annexed  to  it,  and  will  pass  to  the  executors 
or  administrators  of  the  vendor  (.r).  But  if  the  person  so  entitled 
to  the  trees  distinct  from  the  land,  afterwards  purchases  the 
inheritance,  the  trees  will  be  re-united  to  the  freehold  in  pro- 
perty, as  they  are  de  facto,  and  descend  to  the  heir  (y) .  Yet  if 
the  tenant  in  fee  simple  lease  the  land  for  years,  excepting  the 


(r)  2  Black.  Comm.  389. 

(s)  Swinb.  Pt.  7,  s.  10,  pi.  8 ;  Be 
Ainslie,  30  C.  D.  485. 

(0  Swinb.  Pt.  7,  s.  10,  pi.  8; 
Wentw.  Off.  Ex.  146,  147,  14th 
edit. ;  rwdwell  v.  PhiUq>s,  9  M.  & 
W.  501. 


(?()  Stukeley  v.  Butler,  Hob.  173; 
Wentw.  Off.  Ex.  148,  14tli  edit.; 
Com.  Dig.  Biens  (H). 

{x)  fferlakenden' s  Case,  i  Co.  63,  h; 
Wentw.  ubi  sujra. 

{ij)  4  Co.  63,  b;  Anon.,  Owen,  49. 
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trees,  and  afterwards  grants  the  trees  to  the  lessee,  they  are  not 
by  this  means  re-annexed  to  the  inheritance,  but  the  lessee  has  an 
absolute  property  in  them,  which  will  go  to  his  executors  or 
administrators  (:;) . 

So  if  tenant  in  tail  sells  the  trees  to  another,  they  are  a  chattel 
in  the  vendee,  and  his  executors  or  administrators  shall  have 
them  ;  and  in  such  case  also,  Jictione  juris,  they  are  severed  from 
the  land  ;  but  if  the  tenant  in  tail  dies  before  actual  severance,  as 
to  the  issue  in  tail,  they  are  part  of  his  inheritance,  and  shall  go 
with  it,  and  the  vendee  or  his  executor  cannot  take  them  (a) . 
The  law,  it  may  be  presumed,  is  the  same  with  respect  to  the 
vendee  of  a  tenant  in  tail  after  possibility  of  issue  extinct,  or  a 
tenant  for  life  without  impeachment  of  waste  (b).  And  it  seems 
that  Equity  would  not  afford  relief  (c) , 

With   respect   to   the   property   in   trees   and   bushes   when  when  trees, 
severed,  there  seems  to  be  a  material  difference  between  such  fgvered^^o^to 
trees  as,  by  the  general  law  of  the  land,  or  by  the  custom  of  the  the  executor, 
country  where  they  grow,  are  timber,  and  such  as  are  not.     For 
if  tenant  in  dower,  or  by  the  curtesy,  or  tenant  for  life  or  years, 
unless  he  be  so  without  impeachment  of  waste,  cuts  down  timber 
trees,  or  a  stranger  does  so,  or  the  wind  blows  them  down,  the 
trees  so  severed  shall  not  go  to  the  tenant,  or  to  his  executor, 
but  to  the  owner  of  the  first  estate  of  inheritance  in  the  land  {d). 
On  the  other  hand,  if  such  a  tenant  cuts  down  hedges  or  trees, 

(2)  4  Co.  63,  i.  equitable  waste  by  cutting  orna- 

(a)  Liford's  Case,  11  Co.  50,  «  :  mental  timber:  Li(shiiigtoa  y.  Bul- 
for,  it  was  said,  timber  trees  cannot  (Jero,  15  Beav.  1 ;  Ormonde  v.  Kyn- 
be  felled  witb  a  goose  quill.  nersley,  ibid.  10.     But  a  tenant  for 

(b)  Pyne  v.  Dor,  1  T.  E.  bb;  life,  tbough  subject  to  impeachment 
Bishop  of  London  v.  Welh,  1  P.  for  waste,  is  entitled  to  the  interest 
Wms.  528.  of  money  produced  by  the  sale  of 

(c)  See  Treat,  on  Equity,  B.  1,  timber  trees  cut  by  order  of  the 
c.  4,  s.  19,  that  no  act  of  tenant  in  Court  of  Chancery,  on  account  of 
tail  shall  be  earned  into  execution  their  being  in  a  decaying  state,  by 
in  a  Court  of  Equity,  any  further  reason  of  standing  too  thickly : 
than  at  law;  for  this  would  be  to  Tooker  v.  Annesleij,  5  Sim.  235; 
repeal  the  statute  de  donis.  Oonsett  v.  Bell,  1  Y.  &  Coll.  C.  0. 

{d)  Herhtkoideji's  Case,  4  Co.  63  a  ;  569.    As  to  the  rights  of  tenant  for 

Bewick  v.  Whitfield,  3  P.  Wms.  208;  life  and  remainderman  with  respect 

in  which  case  Lord  Chancellor  Tal-  to  timber  cut  down  or  blown  down 

bot  said,  that  this  was  so  decreed  and  to  thinnings,  see  Honeytuood  v. 

upon  the  occasion  of  the  great  wind-  Honey  wood,  L.  E.  18  Eq.  306;   and 

fall  of  timber  on    the   Cavendish  Dashwoody.  Ma(jniac,[l^d\']Z  Qh.. 

estate.    So  if  tenant  for  life  without  306 ;  and  see  also  Settled  Land  Act, 

impeachment    of    waste    commits  1882,  ss.  28  (2),  35. 
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not  timber,  or  they  are  severed  "by  the  act  of  God,  the  tenant 
shall  have  them  {c)  :  and,  consequently,  his  executor  or  adminis- 
trator. So  if  trees  are  blown  down,  which  are  in  their  nature 
timber,  but  are  dotards  without  any  timber  in  them  (./"),  or  if 
such  are  wrongfully  severed  by  the  lessor,  they  belong  to  the 
tenant,  and  will  pass  to  his  executors  {fj). 


Emblemeuts:  There  are,  however,  certain  vegetable  products  of  the  earth, 
which,  although  they  are  annexed  to  and  growing  upon  the 
land  at  the  time  of  the  occupier's  death,  yet,  as  between  the 
executor  or  administrator  of  the  person  seised  of  the  inheritance, 
and  the  heir,  in  some  cases,  and  between  the  executor  or  ad- 
ministrator of  the  tenant  for  life,  and  the  remainderman  or 
reversioner,  in  others,  are  considered  by  the  law  as  chattels  {Ji), 
and  will  pass  as  such.     These  are  usually  called  emblements. 

The  vegetable   chattels  so  named,   are  the  corn  and  other 
growth  of  the  earth,  which  are  produced  annually,  not  sponta- 


(e)  Com.  Dig.  Biens  (H) ;  Berry- 
man  V.  Peacock,  9  Bingh.  384.  A 
testator  devised  estates  on  wliich 
there  were  plantations  of  larch 
trees.  At  the  time  of  his  death  a 
great  number  of  the  larch  trees  had 
been  more  or  less  blown  down  by- 
extraordinary  gales.  The  Court  of 
Appeal  held  that,  having  regard 
to  the  maxim  quicquid  plantatur 
solo,  solo  cedit,  the  principle  appli- 
cable was  that,  if  a  tree  was  attached 
to  the  soil,  it  was  real  estate,  and  if 
severed,  personalty :  that  the  life 
and  manner  of  growth  of  any  par- 
ticular tree  was  no  test  of  its  attach- 
ment to  the  soil,  and  that  the  degree 
of  attachment  or  severance  was  a 
question  of  fact  in  the  case  of  each 
particular  tree  :  Re  Ainslie,  30  C.  D. 
485. 

(/)  HerlahenderC s  Case,  4  Co. 
63,  a.  h. ;  Countess  of  Cumberland'' s 
Case,  Moore.  812. 

{g)  Channon  v.  Patch,  5  B.  &  C. 
897. 

(/i)  They  are  in  fact  not  only  in 
this  respect,   but  in  most  others. 


looked  upon   as  chattels :   for  the 
rule  seems  now  to  be  established, 
that  all  those  vegetables  which  go 
to  the  executor,  and  not  to  the  heir, 
are  for  most    purposes   considered 
mere    chattels.     They  may   conse- 
quently be  seized  and  sold  under  a 
fieri  facias ;  and  the  sale  of  them 
while  growing  is  not  a  contract,  or 
sale  of   any  lands,    tenements,    or 
hereditaments,    or  any   interest    in 
or  concerning  them,  within  the  4th 
section  of  the  Statute  of  Frauds : 
but  a  sale  of  goods,  wares,  and  mer- 
chandise, within  the  17th  section  : 
See  the  judgments  of  Bay^ley  and 
Littledale,  JJ.,  in.  Evans  v.  Roberts, 
5  B.  &  0.  829 ;  and  of  HuUock,  B., 
in  Scorell  v.  Boxall,   1  Younge  & 
Jerv.  398.     See  also  Jones  v.  Flint, 
10   A.  &  E.  753.     In  the  case   of 
Brardom  v.  Griffits,  1  C.  P.  D.  349, 
it  was  held  that  growing  crops  are 
not    personal  chattels  within    the 
Bills  of  Sale  Act,   1854.     Growing 
crops,    however,    if  separately   as- 
signed are  personal  chattels  within 
the  Bills  of  Sale  Acts,    1878   and 
1882. 


Ch.  II.  §  II.]     In  Chattels  Vcgcinblc — Emblements.  537 

neously,  but  by  labour  and  industry,  and  thence  are  called 
fructus  industria/cs.  When  the  occupier  of  the  land,  whether  he 
be  the  owner  of  the  inheritance  or  of  an  estate  determining  with 
his  own  life,  has  sown  or  planted  the  soil  with  the  intention  of 
raising  a  crop  of  such  a  nature  and  dies  before  harvest  time,  the 
law  gives  to  his  executors  or  administrators  the  profits  of  the 
crop,  EmhJavcnce  de  hied,  or  emblements,  to  compensate  for  the 
labour  and  expense  of  tilling,  manuring,  and  sowing  the  land  (/) . 
The  rule  is  established  as  well  for  the  encouragement  of  husbandry 
and  the  public  benefit  (/.•),  as  on  the  consideration,  in  the  case  of 
tenant  for  life,  that  the  estate  is  determined  by  act  of  God,  and 
that  the  maxim  of  law  is,  actus  Dei  ncmini  facit  injur  in  m  (/), 

The  doctrine  of  emblements  extends  not  only  to  corn  and  to  what 
grain  of  all  kinds,  but  to  every  thing  of  an  artificial  and  annual  d™^j1°g  q/ 
profit,  that  is  produced  by  labour  and  manurance  [m)  :  as  hemp,  emblements 
flax,  saffron,  and  the  like  {n)  ;  and  melons  of  all  kinds  (o)  ;  and  ^^^  ^^^ 
hops  also,  although  they  spring  from  old  roots,  because  they  flax,  saffron, 
are  annually  manured,  and  require  cultivation  ( p)  ;  and  so  of      '/      , 

•^  '  ■•■  \  ^  /  '  melons :  hops : 

potatoes  (q) .  potatoes  : 

But  the  rule  does  not  apply  (as  it  has  abeady  appeared)  to  not  to  fruits 
fruit  growing  on  trees  (r)  ;  nor  to  the  plantation  of  trees :  for  S'^'^^i^^o  = 
the  general  rule  is,  quicquid  ptantatnr  solo,  solo  cedit ;  and  when  planted"^ 
a  man  plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  con- 
templation of  any  present  profit ;  but  merely  with  a  prospect  of 

ii)  Swinb.  Pt.  7,  s.  10,  pi.  8.  Adol.  105,  120.     As  to  teazles,  see 

{h)  2  Black.  Comm.  122.  Kiyigshury  v.  Collins,  4  Bing.  202. 

[l]  By  Lord  Hardwicke,  in  Lcuv-  {q)  Evans  v.  Roherts,  5  B.  &  C. 

tony.  Lawton,  3  Atk.  16.  832,  by  Bayley,  J.     It  is  said  in 

(m)  Co.  Lit.  00,  h.  Godolphin,  Pt.  2,  c.  14,  s.  1,  that 

(?i)  Ibid.  ;  Wentw.  Off.  Ex.  147,  things  under  ground,  whether  in 

14th  edit.  gardens  or  elsewhere,  as   carrots, 

(o)  Wentw.    Off.  Ex.   153,    14th  parsnips,  turnips,  or  skerrets,  shall 

edit.     The  author  of  that  book  ex-  go  to  the  heir ;  and  the   same   is 

presses  his  opinion,  that  artichokes  said  in  Wentw.  Off.  Ex.  152,  14th 

go  to  the  heir,   as  they  have  not  edit.,    on    the    principle    that    the 

that  yearly  setting  or  manurance  executors    could    not    reach    them 

as   should  sever  them  in  interest  without  digging  and  breaking  the 

from  the  soil :  Ibid,  sed  qucere.  soil.     But  Lord  Coke  says,  that  if 

{p)  The  authorities,  however,  do  the  tenant  plant  roo^s,  his  executors 

not    prove    that    the    person  who  shall  have  that  year's  crop :    Co. 

jjlanted  the  young  hops,  or  his  per-  Lit.  55,  b ;  and  it  seems  at  this  day 

sonal  representatives,  will  be  en-  it  would  be  so  holden.     See  2  Black, 

titled  to  the  first  crop,  whenever  Comm.  123. 

produced:  Graves  v.  Weld,  5  B.  &  (r)  Ante,  p.  534. 
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nursery 
grounds,  &c. 


grass : 


artificial 
arrasses  : 


second  year's 
crops. 


its  being  useful  to  him  in  futui'e,  and  to  future  successions  of 
tenants  (s).  Therefore,  if  a  man  sow  the  land  with  acorns,  or 
plant  young  fruit  trees,  or  oak,  elm,  ash,  or  other  trees,  these 
cannot  be  comprehended  under  emblements  {f).  The  case  of 
trees,  shrubs,  and  other  produce  of  their  grounds  planted  by 
gardeners  and  nurserymen,  with  an  express  view  to  sale,  may 
be  mentioned  as  an  exception ;  for  they  are  removable  by  them 
or  their  executors,  as  emblements  are  {u) . 

The  growing  crop  of  grass,  even  if  sown  from  seed,  and 
though  ready  to  be  cut  for  hay,  cannot  be  taken  as  emblements ; 
because,  as  it  is  said,  the  improvement  is  not  distinguishable 
from  what  is  natm^al  product,  although  it  may  be  increased  by 
cultivation  (.r).  It  seems,  however,  that  the  artificial  grasses, 
such  as  clover,  saint-foin,  and  the  like,  by  reason  of  the  greater 
care  and  labour  necessary  for  their  production,  are  within  the 
rule  of  emblements  (//). 

But  the  doctrine  of  emblements  extends  to  a  crop  of  that 
species  only  which  ordinarily  repays  the  labour,  by  which  it  is 
produced,  within  the  year  in  which  that  labour  is  bestowed, 
though  the  crop  may  in  extraordinary  seasons  be  delayed  beyond 
that  period  (s) .  In  Grares  v.  Weld  {a) ,  the  tenant  for  a  term 
determinable  upon  a  life  sowed  the  land  in  spring,  first  with 
barley  and  soon  after   with   clover:    The   life   expu-ed  in  the 


(s)  Gilb.  Ev.  210 ;  2  Black.  Comm. 
123. 

(t)  Co.  Lit.  55  b. 

{u)  Penton  v.  Bohart,  2  East,  90, 
in  Lord  Kenyon's  judgment:  Lee 
V.  Bisdon,  7  Taunt.  191,  in  the 
judgment  of  Gibbs,  0.  J. :  and  see 
the  remark  of  Lawrence,  J.,  in  3 
East,  44,  note(c).  But  where  a 
tenant,  not  being  a  nurseryman  by 
trade,  makes  a  nursery  for  fruit 
trees,  for  the  piu'pose  of  transplant- 
ing to  the  orchards,  he  has  no  right 
to  sell  them:  by  Heath,  J.,  in 
Wymlham  v.  Way,  4  Taunt.  316. 
Lord  Ellenborough  held  at  Nisi 
Prius,  that  it  was  waste  for  an 
outgoing  tenant  of  garden  ground 
to  plough  lip  strawberry  beds  in 
full  bearing,  although  when  he 
came  in  ho  paid  for  them  at  u 
valuation:    WethereU  v.  Ilowelh,  1 


Campb.  227.  And  it  was  held  in 
Empson  v.  Sodcn,  4  B.  &  Adol.  655, 
that  a  tenant  (not  a  gardener  by 
trade)  cannot  remove  a  border  of 
box  planted  by  himself  on  the  de- 
mised premises  :  And  in  this  case 
Littledale,  J. ,  denied  that  the  tenant 
could  remove  flowers  which  ho  had 
planted. 

{x)  Gilb.  Ev.  215,  216.  See  also 
Uvans  V.  Boherts,  5  B.  &  0.  829, 
832,  in  the  judgment  of  Bayley,  J. 

{ij)  4  Burn,  E.  L.  299.  No  case 
seems  to  have  occurred  where  these 
matters  have  come  in  question. 
The  general  right  seems  to  have 
been  admitted  in  Graves  v.  Weld, 
uhi  supra, 

{z)  Graves  v.  Weld,  5  B.  &  Adol. 
105,  118. 

{a)  5  B.  &  Adol.  105. 
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following  summer :  In  tlie  autumn  the  tenant  mowed  the 
barley,  together  with  a  little  of  the  clover  plant,  which  had 
sprung  up  :  The  clover  so  taken  made  tlie  barley-straw  more 
valuable,  by  being  mixed  with  it :  but  the  increase  of  the  value 
did  not  compensate  for  the  expense  of  cultivating  the  clover,  and 
a  farmer  would  not  be  repaid  such  expense  in  the  autumn  of 
the  year  in  which  it  was  sown :  The  reversioner  came  into 
possession  in  the  winter,  and  took  two  crops  of  the  same  clover, 
after  more  than  a  year  had  elapsed  from  the  sowing :  It  was 
held  that  the  tenant  was  not  entitled  to  emblements  of  either  of 
these  two  crops  :  first,  because  emblements  can  be  claimed  only 
in  a  crop  of  a  species  which  ordinarily  repays  the  labour  by 
which  it  is  produced  within  the  year  in  which  that  labour  is 
bestowed ;  and,  secondly,  because,  even  if  the  plaintiff  were 
entitled  to  one  crop  of  the  vegetable  growing  at  the  time  of  the 
cesser  of  his  interest,  this  had  been  already  taken  by  him  at  the 
time  of  cutting  the  barley. 

Where  the  deceased  was  seised  in  fee  simple  of  the  land,  his  In  "what  cases 
personal  representatives  are  entitled  to  emblements  as  against  js  entitled  to 
the  heir  (/>)  :  though  not  as  against  a  dowress((').     So  if  the  emblements: 
deceased  was  seised  in  fee  tail,  his  executor  or  administrator  is  i^gjj." 
entitled  to  the  privilege  as  against  the  heir  in  tail((/).     But  as  against 
"where  a  man  is  seised  of  the  soil  as  ioint -tenant,  and  dies,  the    "'*^'^®*"'- 

.  ,  .  ,  as  agamst 

corn,  &c.,  sown,  goes  to  the  smwivor,  and  the  moiety  shall  not  joint-tenant: 
go  to  the  executors  or  administrators  of  the  deceased  ie)  :     Yet 
if  a  joint-tenant  agree  that  his  companion  shall  occupy  and  sow 
all  the  land,  who  sows  and  dies  before  severance,  his  executors 
shall  have  the  emblements  (/'). 

It  must  be  observed,  however,  that  if  a  man  seised  in  fee  sows 
the  land  and  then  conveys  it  away,  and  dies  before  severance, 
the  crops  will  not  go  to  the  executor  of  him  who  has  conveyed 
away  the  land,  but  will  pass  with  the  soil  as  appertaining 
toit(f/). 

In  like  manner,  the  executor  of  a  tenant  in  fee  does  not  enjoy  as  again-t 
the  right  to  emblements  as  against  a  de-^-isee ;  for  if  the  land 

(i)  Laivton  v.  Lawton,  3  Atk.  16.  joint  stock,  and  in  all  joint  stock, 

(c)  See  post,  p.  543.  except  merchants',  there  is  a  sui'- 

(d)Wentw.   Off.    Ex.   145,    14th  vivorship  :  Gilb.  Ev.  212,  213 ;  but 

edit.  see  ante,  y),  486  et  seq. 

(e)  The  reason   for  this   is  that  (/)  James    v.    Furtman,    Owen, 

joint  tenants  are  supposed  to  carry  102. 

on  the  cultivation  of  the  soil  by  a  [fj)  Gilb.  Ev.  214. 
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itself  is  devised,  the  growing  crops  pass  to  the  devisee,  and  the 
executor  is  excluded  (//).  And  though  the  devise  was  made 
before  sowing,  and  the  devisor  afterwards  sows,  and  dies  before 
severance,  the  devisee  shall  have  them,  and  not  the  executor  (/). 
So,  if  the  testator,  being  seised  in  fee,  sows  the  land,  and  devises 
it  to  A.  for  life  (without  any  remainders  over),  and  tlie  testator 
and  A.  both  die  before  severance,  the  executors  of  A.  shall  have 
the  crop,  though  A.  did  not  sow  (/•) .  This  rule  is  founded  upon 
a  presumption  that  it  is  the  will  of  the  testator,  that  he  who 
takes  the  land  should  take  the  crops  which  belong  to  it ;  because 
every  man's  donation  shall  be  taken  most  strongly  against 
himself  {J). 

However,  this  distinction  between  the  heir  and  devisee, 
though  fully  established,  is  mentioned  by  Lord  Ellenborough, 
in  Went  V.  Moore  {m) ,  as  capricious  enough.  And  the  pre- 
sumption may  be  rebutted  by  words  in  the  Will,  that  show 
an  intent  that  the  executor  shall  have  the  emblements  (n). 
Thus  where  the  testator  devised  certain  estates  to  A.  in  fee,  and 
to  his  executors  all  his  money,  &c.,  stock  upon  his  farm,  with 
the  implements  of  husbandry,  and  all  other  his  personal  estate 
of  what  nature  or  kind  soever,  in  trust,  to  pay  debts  and  legacies, 
&c.,  it  was  held  that  the  devise  of  the  stock  i(pon  //is  farm  carried 
the  standing  crops  of  corn  growing  there  at  the  time  of  his 
death  from  the  devisee  of  the  land  to  the  executors ;  although 
there  were  assets  sufficient  to  pay  all  the  debts  and  legacies 
without  that  aid  (o).     So  where  there  is  expressly  a  legatee  of 

{h)  Cooper  v.  Woolfitt,  2  H.  &  N.  borougli. 

122.  (o)  West  v.  Moore,  8  East,  339; 

('/)  Com.  Dig.  Biens  (G.  2).  Cox  v.  Godsalve,  6  East,  604,  note ; 

(k)  Spencer's    Case,   Wincli.    51;  Blal'e  y.  Gihbs,  5  Huss.  13,  in  notis ; 

Co.  Lit.  55,  h,  note  (2),  from  Hal.  Budge  v.    WinnaU,   12  Beav.    357  ; 

MSS.  Be  Boose,  17   C.  D.  696.     See  also 

(l)  Gilb.  Ev.  214.     On  the  same  Godolph.  Pt.  3,  c.  21,  s.  14,  that 

ground,  if  a  man  seised  in  fee  sows  by  a  bequest  of  "  Movables"  the 

copyhold  lands,  and  surrenders  them  industrial  fruits  of  the  ground  will 

to  the  use  of  his  wife,  and  dies  be-  pass.     But  in  Vaisey  v.  Beynolds,  5 

fore  the  severance,   the  wife  shall  Euss.  12,   Sir  John  Leach,  M.  E., 

have  the  corn,  and  not  the  execu-  held  that  a  gift  of   "all  farming 

tors  of  the  husband;  for  this  is  a  stock"  will  not  pass  crops  on  the 

disposition  of  the  corn,  being  aijpiu'-  ground  as  between  a  particular  and 

tenant  to  the  land :    1  Eoll.  Abr.  residuary  legatee,  and  that  learned 

727,  pi.  18  ;  Gilb.  Ev.  214.  judge  observed  that  in  Cox  v.  Ood- 

(m)  8  East,  339,  343.  salve  and  West  v.  Moore,  the  devisee 

[ii)  8  East,  343,  by  Lord  EUen-  was  excluded   rather   because  the 
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the  growing  crops,  or  any  specific  bequest  in  the  Will  which  can 
apply  to  emblements,  they  will  vest  in  the  executor,  and  after 
his  assent,  in  the  specific  legatee  ( p) . 

The   privilege   of  taking   the   emblements  is  by  no   means 
confined  to  the  case  of  the  representatives  of  a  person  seised  of 
the  inheritance,  as  against  the  heir  ;  but  the  rule  is  general,  that 
every  one  who  has  an  uncertain  estate  or  interest,  if  his  estate 
determines  by  the  act  of  God  before  severance  of  the  crop,  shall 
have   the    emblements,    or   they  shall   go   to   his   executor   or 
administrator  (y).     Therefore,  the  executor  or  administrator  of  Right  of 
a  tenant  for  life  is  entitled  to  emblements  to  the  exclusion  of  tenant  "for  life 
the  remainder-man  or  reversioner :    because   in   this   case  the  to  emble- 
estate  of  the  tenant  is  determined  by  the  act  of  God  (r).     So  if 


executor  was  plainly  meant  to  take 
the  whole  personal  estate  than 
from  the  mere  force  of  the  words 
"stock  on  my  farm."  This  case 
was,  however,  fully  discussed 
by  Sir  George  Jessel,  M.  E.,  in 
his  judgment  in  Be  Boose,  uM 
supra,  and  disapproved  by  him. 
After  citing  the  older  cases  he  com- 
ments upon  the  distinction  di'awn 
by  Sir  J.  Leach  between  Vaisey  v. 
Reynolds,  and  those  older  cases,  and 
says:  "All  I  can  say  is,  having 
"  read  the  case  before  Lord  Ellen- 
"  borough"  {West  v.  Moore),  "I 
"  think  Sir  John  Leach  made  a 
"  mistake.  Lord  Ellenborough 
"  says  '  stock  upon  my  farm '  in  so 
' '  many  words  passes  the  growing 
"  crops,  showing  that  those  were 
"  the  words  he  relied  upon.  I  am, 
"  therefore,  of  opinion  that  the 
"  distinction  taken  by  Sir  John 
"  Leach  between  those  two  cases  " 
[West  V.  Moore  and  Cox  v.  Godsnlve), 
"  and  the  case  before  him  "  ( Vaisey 
V.  Reynolds),  "is  quite  untenable." 
( p)  Cox  V.  Oodsalve,  6  East,  604, 
note  to  Crosby  v.  Wadsworth, 

{q)  Com.  Dig.  Biens  (G.  2). 

(r)  Co.  Lit.  55,  h.  Where  the 
landlord  is  tenant  for  life,  and  by 
his  death  the  estate  of  his  teixant 


at  rack-rent  is  determined,  it  is 
enacted  by  stat.  14  &  15  Vict. 
c.  25,  s.  1,  that  "  instead  of  claims 
"  to  emblements,  the  tenant  shall 
' '  continue  to  hold  till  the  end  of 
"  the  then  current  year,  and  the 
"  new  owner  of  the  land  shall  be 
"  entitled  to  a  proportion  of  the 
"  rent."  Where  H.  held,  as  tenant 
from  year  to  year,  of  A. ,  tenant  for 
life,  a  cottage  with  about  an  acre 
of  land,  which  was  partly  cultivated 
as  a  garden,  and  partly  sown  with 
corn  and  planted  with  potatoes, 
and  A.  died  in  the  middle  of  a  year 
of  H.'s  tenancy,  and  M.  thereupon 
became  entitled  to  the  reversion : 
and  at  the  expiration  of  the  then 
current  year  of  H.'s  tenancy,  dis- 
trained for  the  proportion  of  the 
rent  due  since  the  death  of  A.,  it 
was  held  that  the  Act  applied  to 
all  tenancies  in  respect  of  which 
there  might  be  a  claim  to  emble- 
ments ;  that,  but  for  the  Act,  there 
might  have  been  a  substantial 
claim  to  emblements  here,  and  that 
the  premises  were,  therefore,  "a 
farm  or  lands"  within  sect.  1 ;  and 
it  was  also  held  that  that  section 
gave  a  right  to  distrain  for  the 
rent,  as  well  as  to  recover  it  by 
action:  Haines  v.  Welch,  L.  R.  4 
C.  P.  91. 
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tenant  for  years,  si  fnmdiii  vixerUy  sows,  and  dies  before  severance, 
his  executor  shall  have  the  corn,  for  the  uncertainty  of  the 
determination  of  his  estate  (.v). 

But  there  may  be  a  case  where  the  executor  of  the  tenant  for 
life  has  no  right  to  emblements,  on  account  of  the  deceased  not 
having  been  the  actual  party  who  sowed  the  land,  and  the 
consequent  failure  of  the  reason  upon  which  the  right  is  founded. 
Thus  if  A.,  seised  of  land,  sows  it  and  then  conveys  it  or  devises 
it  to  B.  for  life,  remainder  to  C.  for  life,  and  B.  dies  before  the 
corn  is  reaped,  in  this  case  B.'s  executors  shall  not  have  the 
emblements,  but  they  shall  go  with  the  land  to  C.  (/).  And  it 
has  been  said  that  if  A.  seised  in  fee,  sows  lands  and  conveys 
it  to  B.  for  life,  remainder  to  C.  for  life,  and  both  B.  and  C.  die 
before  severance,  the  crop  shall  not  go  to  the  executors  of  either 
B.  or  C,  but  revert  to  A.  {n). 

If  a  disseisor  sow  the  land  of  tenant  for  life,  and  the  tenant 
for  life  die,  the  executors  of  the  tenant  for  life  shall  have  the 
corn,  and  not  the  disseisor,  nor  he  in  reversion  if). 

The  executors  or  administrators  of  the  incumbent  of  a  benefice 
would  probably  at  common  law  be  entitled  to  the  emblements  of 
the  glebe  lands ;  for  the  deceased  had  an  uncertain  interest  in 
the  land,  which  was  determined  by  the  act  of  God.  The  right, 
however,  is  fully  established  by  the  statute  28  Hen.  YIII.  c.  11, 
which  provides  and  enacts,  that  in  case  any  incumbent  happens 
to  die,  and  before  his  death  hath  caused  any  of  his  glebe  lands 
to  be  manured  and  sown  at  his  own  proper  costs  and  charges 
with  any  corn  or  grain,  that  then  in  that  case  every  such 
incumbent  may  make  his  testament  of  all  the  profits  of  the  corn 
growing  upon  the  said  glebe  so  manured  and  sown  {y) . 


(s)  1  Roll.  Abr.  Emblements  (A.) 
pi.  12,  p.  727. 

{t)  Orantham  v.  Ilaivley,  Hob. 
135.  So  if  a  man  sows  land  and 
lets  it  for  life,  and  the  lessee  for  life 
dies  before  the  corn  is  severed,  his 
executor  shall  not  have  it,  but  he 
in  reversion.  So  if  tenant  for  life 
sows  the  land,  and  grants  over  his 
estate,  and  the  grantee  dies  before 
the  corn  is  severed,  his  executor 
shall  not  have  it :  by  Popham  and 
Gawdy,  Justices  in  Knevett  v.  Pool, 
Cro.  Eliz.  46-1.     But  if  the  devise 


be  to  B.  for  life,  without  remainders 
over,  and  B.  dies  before  severance, 
the  executor  of  B.  shall  have  the 
corn,  though  B.  did  not  sow :  Winch. 
51  Co.  Lit.  55,  h,  note  (2),  from 
Hal.  MSS. ;  ante,  p.  540. 

(«)  Hobart,  132,  in  margine. 
Gilb.  Ev.  215 :  but  see  the  pre- 
ceding note. 

{x)  Knevett  y.  Pool,  Gouldsb.  146, 
by  Popham  &  Fenner. 

{ij)  This  statute  has  been  repealed, 
but  the  repeal  probably  does  not 
affect  the  rights  of  the  representa- 
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If  tho  successor  be  inducted  before  the  severance  of  the 
emblements  from  tlie  ground,  the  successor  shall  have  the  tithe 
thereof ;  for  although  the  executor  represents  the  person  of  the 
testator,  yet  he  cannot  represent  him  as  parson,  inasmuch  as 
another  is  inducted  {z) :  Otherwise,  if  the  parson  dies  after 
severance  from  the  ground,  and  before  the  corn  is  earned  off  {a) . 

If  the  husband  sows   ihe   ground,  and   dies,  and  the   heir  Dowressand 
assigns  the  land  sown  to  the  wife  for  her  dower,  she  shall  have  th^erenStled 
the  crop,  and  not  the  executors  of  the  husband  :  for  she  shall  be  to  emble- 
in  de  optima  posscssioiic  riri,  abore  the  title  of  the  executor  (i). 
It  was  with  reference  to  this  especial  privilege  of  a  dowress,  that 
at  common  law  she  could  not,  according  to  the  more  general 
opinion,  devise  corn  which  she  herself  had  sown,  nor  did  it  go  to 
her  executors   or   administrators  (c)  ;    but    by  the    statute   of 
Merton,  20  Hen.  III.  c.  2,  the  representatives  of  a  tenant  in 
dower,  like  those  of  any  other  tenant  for  life,  are  entitled  to 
emblements  (d) . 

If  tenant  in  dower  sows  the  land,  and  takes  husband,  who  dies  Executor  of  a 
before  severance  of  the  corn,  the  dowress  shall  have  the  crops,  dowress.  ° 
and  not  the  executor  of  the  husband. 

"With  respect  to  the  executor  of  a  man  seised  in  right  of  his  Executor  of  a 
wife,  the  rule  is,  that  if  he  sow  and  die  before  severance,  his  ™ght^of^his"^ 

executors  shall  have  the  emblements  {e) .  And  if  husband  and  wife  '^i^^- 

Executor  of 
tive  of  an  incumbent.     A  person  be  tenants  in  common   of  land  in 
wbo  resigns  his  living  is  not  en-  fee,  and  one  of  tbem  takes  a  wife, 
titled    to    emblements :    Bidwer  v.  and  dies,  and  the  wife  is  endowed, 
Buhrcr,  2  B.  &A.  470.    The  general  «S:c.,  and  she  and  the  other  tenant 
rule  of  law  is,  that  the  tenant  shall  in  common  sow  the  land,  &c.,  and 
not  have  emblements  when  the  ten-  afterwards  she  makes  her  execu- 
ancy  is  determined  by  his  own  act ;  tors,  and  dies,  the  corn  not  being 
as  where  the  lessee  surrenders,  or  a  severed,  now  her  executors    shall 
woman  who  is  tenant  durmite  vidid-  have  the  corn  in  common  with  him 
tate  marries,  or  the   estate  deter-  who  held  in  common  with  the  ten- 
mines     by    forfeitiu'es,     condition  ant  in  dower :  Perk.  s.  523. 
broken,    &c. :     Com.     Dig.    Biens  (e)  Co.  Lit.  55,  b ;  Swinb.  Pt.  3, 
(G.  2);  Davis  v.  Ei/ton,  7  Bingh.  s.    6,  pi.   11,    253,    7th    edit.     All 
154.  questions,  however,  of  the  right  of 
(z)  1  Eoll.  Abr.  655.  the  executor  of  a  husband  to  the 
(a)  "Wats.  C.  L.  513,  4th  edit. ;  emblements  of  his  wife's  land  are 
3  Burn,  El.  415,  8th  edit.  comparatively    unimportant    since 
(6)  2  Inst.  81.  the  passing  of  the  Married  Women's 
(c)  Bract,  lib.  2,  fol.  96;  2  Inst.81.  Property  Act,  1882  :  for  since  that 
(fZ)  See  Com.  Dig.  Biens  (G,  2),  Act  a  husband  can  in  no  case  be 
that  the  statute  was  only  in  affirm-  entitled  in  right  of  his  wife  except 
ance  of  the  common  law.     If  two  where  the  marriage  took  place  and 
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husband  and 
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Right  of 
executor  of  a 
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Right  of 
executors  of 
tenant  by  the 
curtesy. 

Right  of 
executor  of 
tenant  at 
will  to  emble- 
ments. 

Entry,  egress, 
and  regress, 
to  take  the 
emblements. 


Right  of 
executors  of 
tenant  for  life 
to  charge 
holding  with 
compensation 
paid  under 
46  &  47  Vict. 
c.  Gl,  s.  29. 


are  joint  tenants  for  life,  and  the  husband  sows,  and  the  land 
survives  to  tlie  wife,  it  is  also  said  that  she  shall  have  the 
corn  (./'). 

The  executor  or  administrator  of  a  jointress,  like  a  tenant  in 
dower,  is  entitled  to  emblements  of  the  estate  settled  in  jointure ; 
but  she  is  not  entitled  to  them  at  her  husband's  death  to  the  ex- 
clusion of  her  husband's  executors,  as  a  dowress  is  {g) . 

Upon  the  death  of  a  tenant  by  the  curtesy,  like  any  other 
tenant  for  life,  the  emblements  of  the  estate  held  by  the  curtesy 
will  go  to  his  executors  or  administrators  (A) . 

A  tenancy  at  will  (in  the  strict  sense  of  the  expression)  is 
determined  by  the  death  of  the  lessee,  and  his  executor  or 
administrator  will  be  entitled  to  the  emblements  (/). 

When  there  is  a  right  to  emblements,  the  law  gives  a  free 
entry,  egress,  and  regress,  as  much  as  is  necessary,  in  order  to 
cut  and  carry  them  away  (/.•).  But  the  emblements  do  not  give 
a  title  to  exclusive  occupation ;  and  it  is  doubted  in  Plowden's 
queries  (/),  whether  the  executors  of  a  lessee  for  life  shall  not 
pay  rent  for  the  land  till  the  corn  is  ripe  :  though,  perhaps,  says 
that  author,  the  executors  of  tenant  in  fee  simple  shall  have  the 
corn  without  paying  for  it  {»i). 

Under  the  Agricultural  Holdings  Act,  1883,  the  executors  of 
a  landlord  tenant  for  life,  who  have  been  compelled  under  the 
Act  to  pay  compensation  for  improvements  to  an  outgoing  tenant 
who  had  claimed  compensation,  and  whose  tenancy  had  been 
determined  before  the  death  of  the  landlord,  are  entitled  to  a 
charge  upon  the  holding  in  respect  of  the  amount  which  they 
have  so  paid  {n) . 


the  title  to    the  property  accrued  (A-)  Co.  Lit.  56,  a.     See  Hayling 


before  Jan.  1st,  1883. 

(/)  Co.  Lit.  55,  h;  Dyer,  316. 

[g)  FisJier  v.  Forbes,  9  Vin.  Abr. 
tit.  "Erablements,"  pi.  82,  p.  373. 

{h)  1  Eoper,  Husband  and  Wife, 
35,  2nd  edit. 

[i)  Co.  Lit.  55,  b. 


V.  Okey,  8  Exch.  531,  545. 

(0  239th  Query. 

(m)  See  Evans  v.  Roberts,  5  B.  & 
C.  at  p.  840.  Such  an  interest  does 
not  constitute  part  of  the  realty. 

{n)  Gough  v.  Goiigh,  [1891]  2 
Q.  B.  665. 
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SECTION  III. 

Of  the  Edate  of  an  Executov  or  Adminktrato)'  in  Chatteh 
Pergonal  Inanimate. 

As  to  chattels  personal  inanimate :  All  these  pass  to  the 
executor  and  administrator :  and  although  any  one  of  them 
should  he  specifically  bequeathed  to  a  legatee,  it  will  not  vest 
in  him  till  the  executor  has  assented. 

It  is  necessary,  however,  to  attend  to  three  instances  in  which  What  chattels 

the  right  of  the  executor  or  administrator  to  the  chattels  personal  inanimate  do 

inanimate  of  the  deceased  is  barred,  to  some  extent,  in  favom*  °°*  P^^^  *f* 

/  .  the  executor. 

of  certain  special  claimants :  1 .  Heir-looms,  and  things  in  the 
natm-e  thereof,  in  respect  of  the  heir  or  successor,  2.  Fixtures, 
in  respect  of  the  heir  or  devisee,  or  in  respect  of  the  remainder- 
man or  reversioner.  3.  Paraphernalia  and  the  like,  in  respect  of 
the  widow. 

1.  Heir-looms  and  things  in  the  nature  thereof 

It  is  j)roposed  to  consider,  1,  Heir-looms  and  things  of  the  i.  Heir- 
same  nature,  from  which  the  executor  or  administrator  is  excluded 
in  favour  of  the  heir  or  successor.  Heir-looms  are  such  goods 
and  personal  chattels  as  go  by  special  custom  to  the  heir  along 
with  the  inheritance,  and  not  to  the  executor  or  administrator 
of  the  last  proprietor.  The  termination  "  loom "  is  of  Saxon 
original,  in  which  language  it  signifies  a  limb  or  a  member :  so 
that  heir-loom  is  nothing  else  but  a  limb  or  member  of  the 
inheritance  (o).  An  heir-loom  is  also  called  "  principalium,"  a 
chief  or  principal,  and  "  htereditarium  "  {p). 

Brooke  says  {q),  that  heir- looms  are  those  things  which  have  what  they  are 
continually  gone  with  the  capital  messuage,  by  custom,  which  is  ^  "'^  ^ ' 
the  best  thing  of  every  sort,  as  of  beds,  tables,  pots,  pans,  and 
such  like  of  dead  chattels  moveable.     And  Lord  Coke  says  (r), 
that  heir-looms  are  due  by  custom,  and  not  by  the  common  law, 

(o)  2  Black.  Comm.  427.     But  in  derivation,  it  must  mean  something 

Byng  v.  Byng,  10  H.  of  L.  at  p.  183,  which,  though  not  by  its  own  nature 

Lord  Cranworth,  on  the  authority  heritable,    is  to    have   a  heritable 

of  Johnson  and  "Webster,  said,  he  character  impressed  on  it. 

believed  the  more  correct  explana-  (p)  Bro.  Disceut.  pi.  43  ;  Co.  Lit. 

tion  of  the  word  is,  that  it  is  an  old  18,  h. 

Anglo-Saxon  word  signifying  goods  (7)  Discent.  pi.  43. 

or  chattels.     According  to  either  (/■)  Co.  Lit.  18,  h. 
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must  go  to 
the  heir  by 
custom : 


semhJe,  must 
be  of  a  pon- 
derous nature. 


Crown  jewels, 

Heii -looms 
are  not 
devisable : 


and  that  tlie  heir  may  have  an  action  for  them  at  common  law, 
and  sliall  not  sue  for  them  in  the  Ecclesiastical  Court.  Also  in 
Spelman's  Glossary  (.s),  an  heir-loom  is  defined  to  be  "  omne 
utensile  robustius  quod  ab  sedibus  non  facile  revellitur,  ideoque 
ex  ))wrc  quorundam  tocorum  ad  ha^redem  transit  tanquam  mem- 
brum  htereditatis."  And  in  Les  Termes  de  la  Ley  {()  (a  book 
of  great  antiquity  and  accuracy)  {ii),  an  heir-loom  is  described 
to  be  "  any  piece  of  household  stuff  (ascun  parcel  des  utensils 
d'un  mease)  which,  hy  the  custom  of  some  countries,  having 
belonged  to  a  house  for  certain  descents,  goes  with  the  house 
(after  the  death  of  the  owner)  unto  the  heir  and  not  to  the 
executors."  Hence  it  seems  to  follow,  that  an  heir-loom,  in  the 
strict  sense  of  the  word,  can  only  go  to  the  heir  by  force  of  a 
custom,  and  that  in  its  nature  it  is  a  chattel  distinct  from  the 
freehold.  Yet  Blackstone  (.r)  says  that  heir-looms  are  "  generally 
such  things  as  cannot  be  taken  away  without  damaging  or  dis- 
membering the  freehold  " ;  and  Lord  Holt  is  reported  to  have 
said  at  Nisi  Prius,  that  goods  in  gross  cannot  be  an  heir-loom, 
but  they  must  be  things  fixed  to  the  freehold,  as  old  tables, 
benches,  &c.  [y)  ;  which  proposition  is  not  only  adverse  to  the 
authorities  above  cited,  with  regard  to  an  heir-loom  being  a 
detached  chattel,  but  is  also  liable  to  the  objection  that  the  heir 
■would  not  then  take  it  by  custom,  but  as  a  thing  annexed  to  the 
freehold  at  common  law.  Moreover,  in  the  report  of  Lord 
Pet  re  v.  Heneage,  by  Lord  Raymond  (::),  Lord  Holt  merely 
says,  "a  jewel  cannot  be  an  heir-loom,  but  only  things  ponder- 
ous, as  carts,  tables,  &c."  (a),  which  agrees  with  the  above 
definition  by  Spelman,  "  omne  utensile  robiisfiKs.'' 

The  custom  which  entitles  the  heu"  must  be  strictly  proved  (J). 

The  ancient  jewels  of  tlie  Crown  are  heir- looms,  and  shall 
descend  to  the  next  successor  {c). 

If  a  man  be  seised  of  a  house,  and  possessed  of  divers  heir- 
looms that  by  custom  have  gone  with  the  house  from  heir  to 
heir,  and  by  his  Will  deviseth  away  the  heu'-looms,  and  leaves 


(s)  Voce,  Heir-loom. 

(t)  See  Treat,  on  Fixtures,  162, 

{u)  Per  Bayley,  J.,  in  Heivlins  v. 
Bliippam,  5  B.  &  C.  229. 

{x)  2  Comm.  427. 

(?/)  Lord  Petre  v.  Heneage,  12 
Mod.  520. 

(z)  Yol.  i.  p.  728. 


(«)  And  Blackstone,  m  an  earlier 
part  of  his  Commentaries,  vol.  ii. 
p.  17,  says,  "an  heir-loom  or  im- 
plement of  furniture,  which,  by  cus- 
tom descends  to  the  heir  together 
with  a  house,  is  neither  land  nor 
tenements,  but  a  mere  moveable." 

{b)  2  Black.  Comm.  428. 

(c)  Co.  Lit.  18,  h. 
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the  house  to  descend  to  his  heir,  this  devise  is  void  {d) ;  for 

Littleton  says,  "  the  Will  takes  effect  after  his  death,  and  by  his 

death  the  heir-looms,  by  ancient  custom,  are  vested  in  the  heir, 

and  the  law  prefers  the  custom  before  the  devise."     And  Lord 

Coke,  in  another  place  observes,  that  the  ancient  jewels  of  the 

Crown,  being  heir-looms,  are  not  devisable  by  testament  (r).    So 

Lord  Macclesfield  in  Tipping  v.  Tipping  {/),  said,  "I  take  it, 

bona  paraphernalia  are  not  devisable  by  the  husband  from  the 

wife,  any  more  than  heir-looms  from  the  heir  "  {(j).    Yet,  during  but  are  alien- 

his  life,  the  owner  may  sell  or  dispose  of  them,  as  he  may  of  the  ancestor  in 

timber  of  the  estate  (//) .  lii«  lifetime. 

Besides  heir-looms,  properly  so  called,  there  are  other  instances  Chattels  in 
of  inanimate  personal  chattels,  which  the  law  gives  to  the  heir,  heir-looms  •* 
as  part  of  his  inheritance,  and  which  may  be  considered  as 
chattels  in  the  nature  of  heir-looms.      Thus  monuments,  coat-  monuments, 
armour,  the  sword,  pennons,  and  other  ensigns  of  honour  set  up  &c.,  i-c.,  set' 
in  memory  of  the  deceased,  shall  go  to  the  heir  of  the  deceased,  '^'^  honour 
as  heir-looms  in  the  manner  of  an  inheritance  (/)  ;  and  it  matters 
not  that  they  are  annexed  to  the  freehold  of  the  church,  albeit 
that  is  in  the  parson  {k) .     But  the  property  of  the  shroud  and  coffin  and 
coffin  remains  in  the  executors  or  other  person  who  was  at  the 
charge  of  the  funeral :  and  it  may  be  laid  to  be  theirs,  in  an 
indictment  for  stealing  them  (/). 

So  though  a  testator  devise  all  his  jewels,  &c.,  to  his  wife,  c^^i^j.^^  g  „ 
yet  his  garter  and  collar  of  S.  S.  shall  go  to  his  heir,  in  the  way  and  garter, 

[d)  Co.   Lit.    185,  b;    WiUiams'  See  Stubs  v.  Stubs,  1  Hurlst.  &  C. 
Personal  Property,  loth.  edit.  128;  257,  as  to  the  heir's  right  to  an  ex- 
Puseij  V.  Pusey,  1  Vern.  273.     This  emplification  of  a   grant   of  arms 
has,     however,      been      doubted  :  from  the  Heralds'  College. 
Woodd,  Yin.  Lect.  vol.  ii.  p.  380.  (A-)  Co.  Lit.  18,  b ;  1  Gibs.  Cod. 

(e)  Co.  Lit.  18,  b.  544 ;  2  Black.  Comm.  429. 

r  j>\  1  -r>  -nr        <-r,i\  (0  -  Eussell  on  Crimes,  5th  edit. 

(/)  1  P.  VVms.  (30.  ^  '    ^^    .  ,      ,      ' 

256.     it  the  executor  lays  a  grave- 
[g)  See  also  to  the  same  effect,      ^^^^^  ^^  ^^^  ^^^^^^^^  -^  ^^^  ^^^^^^^^ 

2  Black.   Comm.  420;    Com.  Dig.  ^^^  ^^^^  ^^^  coat-armour,  and  the 

xiiens  \    .).  vicar  or  parson  removes  them   or 

{h)  2  Black.  Comm.  429.     It  has  carries  them  away,  an  action  on  the 

been  said  that  the  king  may  dispose  of  case  lies  for  either  the  executor  or 

tbe  ancient  crown  jewels  by  patent :  the  heir :  Godb.  200,  by  Coke  :  i.e. 

Lord    Hastings    v.    Sir    Archibald  [sembh)  if  they  were  originally  set 

Douglas,  Cro.  Car.  344,  by  Berkeley  ^p  with  a  faculty  :  Stager  v.  Bvivie, 

and  Jones.  1   ^dd.  541 ;    and  see  Spooner  v. 

(i)  CorverCs    Case,    12    Co.    105.  Breivster,  3  ~Bingh.  loG. 
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ancient  horn 


Journals  of 
the  House  of 
Lords : 


Charters  and 
deeds  belong- 
ing to  the  in- 
heritance go 
to  the  heir, 
and  not  to 
the  executor : 


so  of  the  box 
in  which  they 
are  kept : 


of  heir-looms  {m).  So  where  land  is  held  by  the  tenure  of 
cornage,  an  ancient  horn  may  go  along  with  the  inheritance,  as 
an  heir-loom  {n). 

In  the  ease  of  Upton  v.  Lord  Ferrers  (o),  a  question  was 
raised,  whether  the  executor,  or  the  heir-at-law  of  a  peer  of 
Parliament  having  succeeded  to  the  peerage,  was  entitled  to 
the  Journals  of  the  House  of  Lords,  which  are  delivered  to 
peers;  The  Master  of  the  Eolls  (Sir  E.  P.  Arden)  did  not 
determine  the  point ;  but  intimated  an  opinion  that  the  heir-at- 
law  was  entitled,  observing  that  a  bishop  gives  a  receipt  for  the 
journals  of  his  see :  and  upon  the  death  of  a  peer,  the  subse- 
quent volumes  only  are  delivered  to  the  next  lord. 

Charters  or  deeds  relating  to  the  inheritance  are  considered 
so  much  to  savour  of  the  realty,  that  the  law  for  some  purposes 
does  not  account  them  to  be  chattels  (p),  but  provides,  that  they 
shall  follow  the  land  to  which  they  relate,  and  shall  vest  in  the 
heir,  as  incident  to  the  estate,  to  the  exclusion  (but  subject  now 
to  the  Land  Transfer  Act,  1897)  of  the  executor  or  adminis- 
trator {q) .  So  far  has  the  doctrine  of  charters  and  other  written 
assurances  concerning  the  realty  not  being  chattels  been  carried, 
that  larceny  could  not  have  been  committed  of  them  at  common 
law,  the  taking  of  them  being  considered  (as  of  other  things 
which  were  part  of  the  freehold)  merely  as  a  trespass  and  not 
a  felony  (r) .  The  very  box  or  chest  which  has  usually  been 
employed  for  keeping  them  partakes  of  their  nature,  and  goes 
to  the  heir,  and  not  to  the  executor  (s)  ;  and  of  that  also,  at 
common  law,  no  larceny  could  have  been  committed  (/).  Some 
writers  have  taken  a  difference,  that  the  executor  shall  have  the 


(m)  Earl  of  Northumberland'' s 
Case,  Owen,  124. 

(«)  Pusey  V.  Pusey,  1  Vern.  273. 

(o)  5  Ves.  801. 

( p)  By  a  grant  of  omnia  hona  et 
cataUa,  charters  concerning  the 
land  shall  not  pass :  Perks,  s.  115  ; 
Tonchst.  97,  98. 

((/)  Godolph.  Pt.  2,  c.  14,  s.  1  ; 
Wentw.Off.  Ex.  153,  14th  ecUt. ;  Co. 
Lit.  6,  a,  where  Lord  Coke  calls 
them  the  sineivs  of  the  land, 

(r)  2  Eussell  on  Crimes,  141. 
But  this  defect  of  the  common  law 
was  remedied  by  stat.  7  &  8  Geo.  IV. 


c.  29,  s.  23,  which,  however,  has 
been  repealed  :  and  now  by  stat.  24 
&  25  Vict.  c.  97,  s.  28,  whosoever 
shall  steal  or  for  any  fraudulent 
purpose  destroy,  cancel,  obliterate 
or  conceal  the  whole  or  any  part  of 
any  document  of  title  to  lands,  shall 
be  guilty  of  felony  :  2  Eussell,  5th 
edit.  220. 

(.s)  Godolph.  Pt.  2,  c.  14,  s.  1  ; 
Wentw.  Ofe.  Ex.  156,  14th  edit.  ; 
Com.  Dig.  Biens  (B.). 

it)  An  action  will,  however,  lie 
at  common  law  for  detinue  or  trover 
of  title  deeds. 
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chest  unless  it  bo  shut  or  sealed  {a).  But  the  weight  of  autho- 
rities seems  against  any  such  distinction,  and  in  favour  of  the 
heir's  general  right  (.r). 

But  this  rule  applies  to  those  deeds  and  writings  only  which 
relate  to  the  freehold  and  inheritance ;  for  such  as  regard  terms 
for  years,  goods,  chattels,  or  dehts,  belong  to  the  executor  or 
administrator  {>/). 

Personal  property  may  also  be  bequeathed  or  limited  in  strict  Chattels 
settlement  to  devolve  with  lands  to  one  for  life,  with  remainder  devised  as 
to  the  sons  and  daughters  entitled  to  the  lands  in  tail,  so  as  to  heii--looms. 
be  transmissible  like  heu'-looms  (2) .     Thus  a  testator  may  devise 
or   limit   in   strict  settlement  an   estate  and  capital  mansion^ 
together  with  personal  property,  as  the  plate,  pictures,  library, 
furniture,  &c.,  therein,  such  plate,  &c.,  to  be  enjoyed,  together 
with  the  house  and  estate,  unalienable  by  the  devisees  in  suc- 
cession, as  far  as  the  law  will  allow.     But  the  chattels,  whether 
trustees  be  interposed  or  not,  will  be  the  absolute  property  of 
the  first  adult  person  seised  in  tail,  and  on  his  death  devolve  on 
his  executors  or  administrators ;  and  be  conformable  to  all  the 
other  rules  concerning  executory  devises,  so  that  the  property 
cannot  be  rendered  unalienable  longer  than  lives  in  being  and 
twenty-one  years  afterwards  {a). 

If  the  chattels,  however,  which  are  intended  to  go  as  heir- 
looms, are  merely  subject  to  the  same  limitations  as  the  real 
estate  limited  in  strict  settlement,  they  will  vest  absolutely  in 
the  first  tenant  in  tail,  though  he  should  die  within  an  hour 
after  his  birth,  and  will  go  to  his  personal  representative  :  Hence 
as  the  real  estate  in  that  event  passes  over  to  the  next  remainder- 
man, a  separation  between  the  two  properties  ensues.  It  has 
been  a  subject  of  much  discussion  whether  this  would  be  obviated 
by  a  mere  direction  that  the  chattels  shall  go  together  with  the 
land,  "  for  so  long  a  time  as  the  rules  of  law  and  equity  will 
permit."  But  the  point,  it  should  seem,  must  now  be  con- 
sidered as  settled,  that  this  must  be  treated  as  a  direct  and  not 

{u)  Swinb.  Pt.  6,  s.  7,  pi.  5.  of  his  decease,  they  will  go  to  his 

(.r)  Godolph.  Pt.  2,  c.  14,  s.   1;  personal  representatives  as  the  party 

Weutw.  Off.  Ex.  156.  entitled  to  the  benefit  accruing  from 

{y)  Wentw.  Off.    Ex.    153,    14th  the  loan :  Touchst.  469. 

edit. ;  Bac.  Abr.  tit.  Exors.  (H.  3).  18    6  n  te  fl091   b 

If  the  writings   of  an   estate   are  -rr  '         '       '    ' 

pawned  or  pledged  for  money,  they  ° 

are  considered  as   chattels  in  the  (a)  Ihid. ;  Carr  v.  Lord  Errol,  14 

hands  of  the  creditor,  and  in  case  Ves.  478. 
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as  an  executory  gift,  and  that,  consequently,  tlie  absolute 
interest  in  tlie  chattels  would  nevertheless  vest  in  the  first  tenant 
in  tail  (/./).  And  accordingly  in  the  case  of  Boicland  y.  Mor- 
gan (c),  it  was  ruled  by  Sir  James  "Wigram,  V.-C,  and  after- 
wards Lord  Cottenham,  C,  on  appeal,  that  a  direction  annexed 
to  a  bequest  of  cliattels,  that  they  shall  go  as  lieir-looms, 
although  accompanied  by  a  direction  to  the  executors  to  make 
an  inventory  of  them,  does  not  render  such  bequest  executory, 
or  give  to  a  Court  of  Equity  any  power  to  modify  the  legal 
effect  of  the  bequest.  In  order,  therefore,  to  prevent  the  sepa- 
ration, it  is  usual,  after  subjecting  the  chattels  to  the  same 
limitations  as  the  freehold  which  they  are  to  accompany  as 
heir-looms,  to  add  a  declaration,  that  they  shall  not  vest  ab- 
solutely in  the  tenant  in  tail  by  purchase  until  twenty-one, 
or  death  under  that  age,  leaving  issue  inheritable  under  the 
entail  (d). 

Lord  Eldon,  in  Clarlic  v.  Lord  Ormonde  (f),  said  that  heir- 
looms are  a  kind  of  property  that  are  rather  favourites  of  the 
Court : — and  that,  although  no  testator  can  in  any  way  exempt 
ment  of  debts,  any  part  of  his  personal  estate  from  applicability  to  the  payment 
of  his  debts,  nor  can  he  put  into  the  hands  of  his  executors  the 


Executors 
ought  not  to 
apply  them 
unnecessarily 
to  the  pay 


[h)  Scarsdale  v.  Cnrzon,  1  John. 
&  Hem.  40  ;  Harrington  v.  Harring- 
ton, L.  E.  3  Ch.  564 ;  L.  E.  5  H.  L. 
87  ;  Christie  y.  Oosltng,  L.  E.  1  H. 
L.  279 ;  Holmesdale  v.  West,  L.  E. 
3  Eq.  474 ;  HoUoivay  v.  Wehher,  L.  E. 
6  Eq.  523  ;  SheUe)/  v.  SheUey,  L.  E. 
6  Eq.  540 ;  Be  Exmouth,  23  C.  D. 
158;  Re  CressweU,  24  C.  D.  102; 
Jte  Johnston,  26  C.  D.  538;  Ee 
Cornwallis,  32  0.  D.  388.  In  the 
case  of  SheUey  v.  SheUey,  uhi  supra, 
which  was  a  case  of  an  executory- 
trust,  it  was  held  by  Wood,  V.-C, 
that  the  objection,  if  any,  to  limit- 
ing personal  estate  as  heir-looms 
where  there  is  no  real  estate  to  guide 
the  limitations  does  notapply  tothe 
case  of  family  jewels,  and  the  trust 
was  decreed  to  be  executed.  Sub- 
ject to  the  rule  against  perpetuities, 
chattels  may  be  settled  to  follow 
the  devolution  of  a  dignity.  A 
dignity  or  title  of  honour,  as  an  in- 


corporeal hereditament,  is  "land" 
within  the  meaning  of  sect.  37  of 
the  Settled  Land  Act,  1882,  and 
therefore  chattels  settled  to  go  along 
with  such  dignity  may  be  sold 
under  this  section :  lie  Rivett- 
Carnac,  30  C.  D.  136  ;  Re  Earl  of 
Ayhsford,  32  C.  D.  162.  And  see 
mu  V.  HiU,  [1897]  1  Q.  B.  483, 
490,  2}er  Chitty,  L.  J. 

(c)  6  Hare,  463. 

{d)  2  Jarman  on  "Wills,  1384,  5th 
edit. ;  BoydeU  v.  Oolightly,  14  Sim. 
346,  per  Shadwell,  V.-O.  See  also 
Potts  V.  Potts,  1  H.  of  L.  671,  for  an 
example  of  a  limitation  of  chattels 
under  which  they  do  not  vest  in 
the  tenant  in  tail  on  his  birth.  See 
further  the  observations  of  Wood, 
V.-C,  on  this  case  in  his  judgment 
in  Lord  Scarsdale  v.  Curzon,  uhi 
supra,  where  all  the  previous  cases 
are  fully  and  most  ably  reviewed. 

(e)  1  Jacob,  114,  115. 
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means  of  defending  themselves  at  law ;  yet  where  a  testator 
makes  a  Will,  providing  that  certain  portions  of  his  effects  shall 
be  treated  as  heir-looms,  it  is  the  duty  of  the  executors,  as  far  as 
possible,  to  preserve  those  parts  of  his  property,  and  unless 
compelled,  they  ought  not  to  apply  them  to  the  payment  of 
debts  (/). 

In  the  case  of  a  corporation  sole,  as  a  bishop  or  parson,  the  Chattels 
general  rule  is,  that  chattels  cannot  go  in  succession  :  and  there  ^e  successor 
has  already  been  occasion  to  point  out  a  strong:  instance  of  this  °*  ^  corpora- 

,..,,,,„  ,  ,  .  ,  tion  sole  m 

doctrine,  viz.,  that  though  a  lease  for  years  be  made  to  a  bishop  the  manner 
and  his  successors,  yet  it  will  go  to  his  executors  {g).  But  tliere  '^^  heir-looms. 
are  some  exceptions  (not  only  in  cases  of  choses  in  action,  which 
will  hereafter  be  examined,  but)  in  cases  of  chattels  personal, 
which  shall  go  to  the  successor  of  a  corporation  sole  in  the 
manner  of  heir-looms.  Thus  it  has  been  held,  that  the  orna- 
ments of  the  chapel  of  a  preceding  bishop  belong  to  the  succeed- 
ing bishop,  and  are  merely  in  succession  (h) .  So  if  an  incumbent 
enter  upon  a  parsonage-house  in  which  are  hangings,  grates, 
iron  backs  to  chimneys,  and  such  like,  not  put  up  there  by  the 
last  incumbent,  but  which  have  gone  from  successor  to  successor, 
the  executor  of  the  last  incumbent  shall  not  have  them,  but  they 
shall  continue  in  the  nature  of  heir-looms ;  but  if  the  last 
incumbent  fixed  them  there  only  for  his  own  convenience,  it 
seems  they  shall  be  deemed  as  furniture,  or  household  goods, 
and  shall  go  to  his  executor  {i). 

2.  Fixtures. 

II.  Fixtures,  from  which  the   executor  or  administrator  is  Fixtures, 
excluded  in  respect  of  the  heir  or  devisee,  or  in  respect  of  the 
remainderman     or     reversioner.       When    personal    inanimate 
chattels  are  affixed  to  the  freehold,  they  are  usually  denominated 
fixtures  (A-)  ;  and  the  questions  concerning  them,  which  form  the 

(/)  1  Jacob,  108.  tise.      For    general  pui-poses,   the 

{g)  Ante,  p.  514.  definitiou    given    in  the  work    of 

{h)  Corveii's    Case,    12    Co.    105,  Messrs.  Amos  and  Ferard  (3rd  edit. 

106.  by  Ferard  &  Eoberts,  p.  2)  is  cer- 

((■)  4  Bui-n,  E.  L.  304,  Stli  edit.  tainly    the    most    convenient    and 

(7c)  The  word  "fixture"  is  here  scientific,  viz.,  "fixtures  are  those 

used  to  convey  the  idea  simply  of  personal  chattels  which  have  been 

amiexation  to  the  freehold  :    which  annexed  to  land  and  which  may  be 

sense  of  the  term  is  the  most  easy  afterwards  severed  and  removed  by 

of  adaptation  to  the  present  Trea-  the  party  who  has  annexed  them 
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present  sul)ject  of  inquiry,  have  arisen  in  the  nature  of  exception 
General  rule,  to  the  general  rule  of  law  with  regard  to  chattels  in  their  condi- 
tatur  solo,  solo  tiou,  viz.,  qnicquicl ptcoitafiir  solo,  soto  cedit,  i.e.,  whatever  is  affixed 
'■'''^^^'  to  the  realty  is  thereby  made  parcel  of  it,  and  partakes  of  all  its 

incidents  and  properties  (/). 

annexation  of  ^^  ^^^^  perhaps  be  convenient  to  consider  in  the  first  place, 
a  chattel  to  what  is  sucli  an  annexation  to  the  freehold  as  will  bring  a 
chattel  within  the  general  rule  :  and  then  to  proceed  to  inquire, 
in  what  cases  the  rule  is  relaxed  with  respect  to  an  executor  or 
administrator. — In  order  to  constitute  such  an  annexation  it  is 
necessary  that  the  article  should  be  let  into  or  united  to  the 
land,  or  to  substances  previously  connected  therewith.  It  is  not 
enough  that  it  has  been  laid  upon  the  land,  and  brought  into 
contact  with  it :  The  rule  requires  something  more  than  mere 
juxta-position ;  as,  that  the  soil  shall  have  been  displaced  for 
the  purpose  of  receiving  the  article,  or  that  the  chattel  should 
be  cemented,  or  otherwise  fastened  to  some  fabric  previously 
attached  to  the  ground  {m).  As  an  illustration  may  be  men- 
tioned the  case  of  Calling  v.  Tuffnall  (it)  before  Treby,  C.  J.,  at 
Nisi  Prius,  where  it  was  holden  that  the  tenant,  who  had  erected 
a  barn  upon  the  premises,  and  put  it  upon  pattens  and  blocks  of 
timber  lying  upon  the  ground,  but  not  fixed  it  in  or  to  the  ground, 


against  the  will  of  the  owner  of  the 
freehold."  The  general  question  of 
the  origin  and  extent  of  the  doctrine 
of  "fixtures "was  fully  discussed 
in  the  case  of  Bishop  v.  Elliott,  10 
Exch.  496 ;  8.  C,  in  Cam.  Scacc. 
11  Exch.  119. 

(?)  See  the  judgment  of  Lord 
Hardwicke,  C,  in  Dudley  v.  Warde, 
Ambl.  113,  and  of  Lord  Ellen- 
borough,  in  Ehves  v.  Maw,  3  East, 
51 ;  S.  C.,2  Smith's  Leading  Cases. 
This  rule  is  always  open  to  varia- 
tion by  agreement  of  parties  :  Wood 
V.  Heivett,  8  Q.  B.  913. 

(7?;)  Amos  &  Ferard  on  Fixtures, 
3rd  edit.  p.  3;  Wilde  v.  Waters,  16 
C.  B.  637.  But  in  D'Ei/ncourt  v. 
Gregory,  L.  E.  3  Eq.  382,  396,  Lord 
Bomilly,  M.  E.,  held,  speaking  of 
certain  carved  figures  and  sculp- 
tured mai'ble  vases,  that  it  did  not 


depend  on  whether  any  cement  was 
used  for  fixing  those  articles,  or 
whether  they  rested  by  their  own 
weight ;  but  upon  this :  whether 
they  are  strictly  and  properly  part 
of  the  architectural  design  for  the 
hall  and  staircase  itself,  and  put  in 
there  as  such,  as  distinguished  from 
mere  ornaments  to  be  afterwards 
added,  and  said  that  when  they  are 
so  placed — as,  for  instance,  they  are 
in  the  cathedral  of  Milan  —  he 
should  consider  that  they  could  not 
properly  be  removed,  although  they 
were  fixed  without  cement  or  with- 
out brackets,  and  stand  by  their  own 
weight  alone.  In  such  a  case  they 
resemble  the  stone  of  a  mill,  which 
is  part  of  the  miU  itself,  and  goes 
to  the  heir-at-law.  See  Construc- 
tive Annexation,  post,  p.  554. 
(«)  BuU.  N.  P.  34. 
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might  take  it  awaj  at  the  end  of  his  term  (o).  On  the  other 
hau(],  where  the  tenant  had  erected  a  verandah,  the  lower  part 
of  which  was  attached  to  posts  which  were  fixed  in  the  ground, 
Abbot,  J.,  held  that  the  tenant  could  not  remove  any  part  of 
ii{p).  In  the  case  of  B.  \.  Loudout/iorpc  (q),  y^here  a  tenant 
had  built  on  part  of  the  land  a  post  windmill  constructed  upon 
cross  traces,  laid  upon  brick  pillars,  but  not  attached  or  affixed 
thereto ;  the  Com-t  held,  that  the  windmill  was  a  mere  chattel, 
and  not  to  be  considered  as  connected  with  the  land  {>•).  And 
generally,  where  the  buildings  are  not  let  into  the  soil,  but 
merely  rest  upon  blocks  or  pattens,  they  continue  mere  chattels  (s) . 
It  is  obvious  that,  in  similar  cases,  where  it  is  a  conclusion  of 
fact  that  the  connection  with  the  soil  does  not  amount  to  an 
actual  annexation,  the  property  continues  in  every  respect  a 
mere  chattel,  and  will  pass  as  such  to  the  executors  and 
administrators. 


(o)  In  BuUer,  it  is  said  to  have 
been  holden,  that  he  might  do  so 
by  the  custom  of  the  country  ;  but 
Lord  Ellenborough,  in  adverting  to 
the  case  (in  Elwes  v.  Maw,  3  East, 
55),  observes,  that  the  tenant  might 
have  done  so  without  any  custom  ; 
for  the  terms  of  the  statement  ex- 
clude the  things  from  being  con- 
sidered as  fixtures. 

[p)  Penry  v.  Brown,  2  Stark.  N. 
P.  C.  403.  In  this  case  the  tenant 
had  covenanted  to  repau'  and  keep 
in  repair  the  premises,  and  all  the 
erections,  buildings,  and  improve- 
ments which  might  be  erected 
thereon  during  the  teims  and  jdeld 
up  the  same  in  good  and  sufficient 
repair. 

[q]  6  T.  E.  377. 

(r)  So  in  R.  v.  Otleij,  Suffolk,  1 
B.  &  Adol.  161,  a  pauper  rented  a 
windmill,  and  a  brick-built  cottage 
and  garden,  at  the  rent  of  30/. 
per  annum  for  six  years,  and  dur- 
ing that  time  held  and  occupied 
the  same,  and  actually  paid  that 
rent,  and  was  rated  to  and  paid 
the  rates  for  the  relief  of  the  poor  : 
The  cottage  and  garden,  with  the 


mill,  were  together  of  more  than 
the  annual  value  of  10?.,  but  exclu- 
sive of  the  mUl,  they  were  not  of 
that  annual  value:  The  mill  was 
of  wood,  and  had  a  foundation  of 
brick  ;  but  the  wood- work  was  not 
inserted  in  the  brick  foundation, 
but  rested  upon  it  by  its  own 
weight  alone :  No  part  of  the  ma- 
chinery of  the  mill  touched  the 
ground  or  any  part  of  the  founda- 
tion :  It  was  held  that  the  wind- 
mill, not  being  affixed  to  the  free- 
hold, nor  to  anything  connected 
with  it,  was  not  parcel  of  a  tene- 
ment, and,  consequently,  that  the 
pauper  gained  no  settlement.  Again 
in  Wanshrough  v.  Maton,  4  A.  &  E. 
884,  it  was  held  that  a  tenant  was 
entitled,  at  the  exphation  of  his 
term,  to  remove  a  bam  which  he 
had  erected  on  a  foundation  of  brick 
and  stone,  the  foundation  being  let 
into  the  ground,  but  the  barn  rest- 
ing upon  it  by  its  weight  alone ; 
and  that  he  might  maintain  trover 
for  such  a  barn.  See  also  Wiltshear 
V.  Cottrt'll,  1  E.  &  B.  674. 

(s)  Ncnjier  v.    Collinge,  1  Taunt. 
21. 
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Moreover,  the  object  and  purpose  of  the  annexation  must  he 
regarded :  For  if  a  chattel  be  fixed  to  a  building,  merely  for  the 
more  complete  enjoyment  and  use  of  it  as  a  chattel^  it  still,  it 
should  seem,  remains  a  chattel,  notwithstanding  it  is  annexed  to 
tlie  freehold  ;  and  is  never  a  part  of  it,  any  more  than  a  carpet 
"which  is  attached  to  the  floor  by  nails  for  the  purpose  of  keeping 
it  stretched  out :  And  on  this  principle,  it  was  held,  that  cotton 
spinning  machines,  screwed  into,  and  fixed  firmly  to,  the  floor, 
were  chattels  and  distrainable  for  rent  (/'). 
constructive  But  there  may  be  a  sort  of  constructive  annexation  of  a 
chattel  not  actually  affixed  to  the  freehold :  as  if  a  man  1ms  a 
mill,  and  the  miller  takes  a  stone  out  of  the  mill,  to  the  intent 
to  pick  it,  to  grind  the  better ;  although  it  is  actually  severed 
from  the  mill,  yet  it  remains  parcel  of  the  mill,  and  will  go  to 
the  heir :  The  same  law  of  keys,  and  (in  some  sort)  of  doors, 
windows,  rings,  &c.,  which,  although  they  are  distinct  things, 
shall  go  with  the  inheritance  of  the  house  {\i).  So  the  sails  of  a 
windmill  are  parcel  of  the  freehold,  and  shall  go  to  the  heir,  and 
not  to  the  executor  (,r). 

It  has  been  laid  down,  that  dung  in  a  heap  is  a  chattel,  and 

goes  to  the  executors ;  but  if  it  lies  scattered  upon  the  ground, 

so  that  it  cannot  well  be  gathered  without  gathering  part  of  the 

soil  with  it,  then  it  is  joarcel  of  the  freehold  (y) . 

In  what  cases      The  second  branch  of  the  inquu-y  respecting  fixtures  remains 

entitkd^to^^^   to  be  investigated,  viz.,  when  chattels  personal  have  been  affixed 

sever  fixtures:  fo  the  freehold,  and  have  thus  lost  their  chattel  character,  under 

what  circumstances  the  executor  or  administrator  of  the  person 

who  affixed  them  is  entitled  to  sever  them,  and  reduce  them 

again  to  a  state  of  personalty,  so  as  to  form  part  of  the  estate  of 

the  personal  representative. 

1.  Right  of  1.  In  the  case  as  between  the  executor  or  administrator,  and 

it)  Hellaicellw.  Eastivood,Q'E-K.c'h..  shire   Permanent    Benefit    Building 

295;  ^Elliott  v.    Bisliop,  10  Exch.  Society  v.   Harrison,    15  Q.  B.  D. 

508,    520.      For    cases    in    which  358. 

chattels   annexed  to  the    freehold  („)   WaJmslerj  v.  Milne,  1  C.  B. 

passed  with  the  freehold,  see  Long-  n_  g_  y^g^  ^^y  Crowder,  J. 
io«om  v.  5frr^,  L.  E.  5  Q.  B.  123 ; 

rr,  ri  r     -D    K  r\    Ti  (x)  B.  \.   Crosse,   1   bid.  20/,  by 

Turnery.  Cameron,  Jj.  ±i.  5  U-  ±5.  ^.       -,         -,  -r^  -,t      r,         -, 

„      ,,  ,,  T-t  o  T^       r   T  Clench  and  l^enner,  J  J.     bee  also 

306  ;  Mather  v.  Eraser,  2  Kay  &  J.  _  ' 

-,„  ,      ,  Tir-7        T  ri    T>  ante,  p.  oo2,  n.  (m). 

549 ;     WaJmsley  v.   Mdne,  7  C.  B.  '  ^  >        v    ; 

N.  S.   115;    ClimicY.  Wood,  L.  E.  (?/)   Yearivorth  v.   Pierce,   Aleyn, 

4  Ex.  328;  Ex  parte  Asthurg,  L.  E.       32.     See  Higgon  v.  Mortimer,  5  C. 

4  Ch.  630 ;  Sheffield  and  South  York-      &  P.  616. 
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tlie  lieir  of  tenant  in  fee,  tlie  old  rule  of  law  above  mentioned,  the  executor 
^' q/iicquid  plantatur  .w/o,  solo  ccdif,"  obtained  with  more  rigour  fee  to  fixtures 
in  favour  of  the  inheritance,  and  against  the  right  to  disannex  '^^  ajrainst 
therefrom,  and  consider  as  a  personal  chattel,  any  thing  which 
had  been  affixed  thereto ;  whereas,  in  the  case  as  between  the 
executors  of  tenant  for  life  or  in  tail,  and  the  remainderman  or 
reversioner,  the  right  to  the  fixtures  was  considered  more  favour- 
ably for  the  executors ;  and  in  the  case  as  between  landlord  and 
tenant  (which,  although  foreign  to  this  Treatise,  it  will  be 
necessary  in  some  measure  to  contemplate)  still  greater  latitude 
and  indulgence  has  been  allowed  in  favour  of  the  tenant  (s).  It 
must,  therefore,  be  observed,  that  an  instance  of  the  right 
allowed  to  a  tenant  as  against  his  landlord,  is  not  necessarily  an 
authority  for  its  allowance  to  an  executor  as  against  the  heir,  or 
perhaps  even  against  the  remainderman  or  reversioner ;  or  that 
because  the  executor  of  tenant  for  life  or  in  tail  is  entitled  to 
certain  fixtures,  that  the  executor  of  tenant  in  fee  will  also  be 
entitled  («).  Speaking  generally,  however,  there  would  seem  to 
be  no  distinction  in  principle  between  any  of  the  above- 
mentioned  classes  of  cases,  at  all  events  as  regards  fixtures  set 
up  for  ornament  or  domestic  use  or  convenience,  though  there 
may  in  some  cases  be  difficulty  in  applying  the  principle  to  the 
facts  of  the  particular  case.  In  the  case  of  Leigh  v.  Tayhv  {b), 
Lord  Ilalsbury,  C,  in  the  course  of  his  speech  says,  "  One 
principle,  I  think,  has  been  established  from  the  earliest  period 
of  the  law  down  to  the  present  time,  namely,  that  if  something 
has  been  made  part  of  the  house  it  must  necessarily  go  to  the 
heir,  because  the  house  goes  to  the  heir  and  it  is  j)art  of  the 

(z)  Ehves  V.  Muiu,  3  East,  51,  in  life  and  remainderman,  the  claim 

Lord     EUenborough's     judgment.  of  the  tenant  for  life   to  remove 

See  also  Lord  Kenyon's  judgment  fixtures  set  up  by  himself  is  less 

in  Ptrdon  v.  Rohart,  2  East,  90,  91.  favoured;  and  as  between  executor 

(a)  l\iNortonY.Daslnoood,[lS9&]  and  heir,  where  both  claim  under 

2   Ch.   497,  499,  Chitty,  J.,   says,  the  same  owner,  the  claim  of  the 

' '  In  regard  to  fixtures  and  a  claim  executor  to  remove  fixtures  set  up 

to  remove  them,  the  law  has  regard  by  the  owner  is  stUl  less  favoured, 

to  the  relation  of  the  parties,  and  In  former  times  it  has  been  said 

differs  according  to  the  nature  of  that  the  heir  was  a  favoured  person ; 

that    relation.     It    will    suffice  to  but,  in  my  opinion,  no  distinction 

mention  three   sets   of  cases.     As  can  be  maintained  between  a  claim 

between  landlord  and  tenant,  the  by  the  executor  against  the  heir, 

claim  of  the  tenant  to  remove  fix-  and  a  claim  by  the  executor  against 

tures  set  up  by  himself  is  the  most  the  devisee." 
favoui'ed;    as  between  tenant  for  (6)  [1902]  A.  C.  157,  158. 
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house  {c).      That    seems   logical    enough.      Another   principle 
appears  to  be  equally  clear,  namely,  that  where  it  is  something 
which,  although  it  may  be  attached  in  some  form  or  another  (I 
will  say  a  word  in  a  moment  about  the  degree  of  attachment)  to 
the  walls  of  tlie  house,  yet,  having  regard  to  the  nature  of  the 
thing  itself,  and  the  purpose  of  its  being  placed  there,  is  not 
intended  to  form  part  of  the  realty,  but  is  only  a  mode  of  enjoy- 
ment of  the  thing  while  the  person  is  temporarily  there,  and  is 
tliere  for  the  purpose  of  his  or  her  enjoyment,  then  it  is  remov- 
able  and   goes  to   the  executor.      My    lords,  we   have   heard 
something  about  a  suggested  alteration  of  the  law ;  but  those 
two  principles  appear  to  have  been  established  from  the  earliest 
times,  and  they  are  principles  still  in  force.     But  the  moment 
One  comes  to  deal  with  the  facts  of  each  particular  case,  I  quite 
agree  that  something  has  changed  very  much  :  I  suspect  it  is 
not  the  law  or  any  principle  of  law,  but  it  is  a  change  in  the 
mode  of  life,  the  degree  in  which  certain  things  have  seemed 
susceptible  of  being  put  as  mere  ornament,  whereas  at  an  earlier 
period  the  ruder  constructions  rendered  it  impossible  sometimes 
to  sever  the  thing  which  was  put  up  from  the  realty.     If  that 
is  true,  it  is  manifest  that  you  can  lay  down  no  rule  which  will 
in  itself  solve  the  question ;  you  must  apply  yourself  to  the 
facts  of  each  particular  case ;  and  I  am  content  here  to  apply 
myself  to  the  facts  of  this  case.     Here  are  tapestries  which,  it  is 
admitted,  are  worth  a  great  deal  of  money.     I  put  the  case  : 
suppose  this  had  been  a  tenant  from  year  to  year,  and  she  put 
up  these  things,  is  it  conceivable  that  a  person  would  for  the 
purpose  of  a  tenancy  from  year  to  year  put  up  these  things 
exactly  in  this  way  if  thereby  they  made  a  present  of  7,0U0/.  to 
the  landlord  ?     That,  I  observe,  startled  Mr.  Levett ;  he  would 
not  acquiesce  in  that ;  but  in  logic  I  am  unable  to  sever  the  two 
sets  of  facts  which  I  suggest.     It  is  all  very  well  to  say  that 
there  is  a  difference  between  the  cases  of  an  heir  and  an  executor 
on  the  one  hand,  and  a  landlord  and  a  tenant  on  the  other ;  but 

(c)  In  Holland  v.  Hodgson,  L.  E.  indicating  tlie  intention,  viz.,   the 

7  C.  P.   328,  334,   Blackbm-n,  J.,  degree  of  annexation  and  the  object 

pointed  out  that  the   question  of  of  the   annexation.      And  see  the 

what    constituted    an     annexation  judgment    of   Vaughan  Williams, 

sufficient  to  make  the  chattel  part  L.  J.,  in  Leigh  v.  Taylor,  sub  nom. 

of  the  land  must   depend   on  the  He  Be  Falbe,  [1901]  1  Ch.  523,  534; 

circumstances    of    each    case,    and  Monti  v.  Barnes,   [1901]    1   K.  B. 

mainly  on   two   circumstances,  as  205. 
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if  you  grant  the  proposition  that  it  must  depend  upon  the 
purpose  of  the  annexation  (r/) ,  and  you  must  attend  to  the  degree 
of  the  annexation  (^),  I  am  wholly  unable  to  frame  a 
hypothesis  of  a  state  of  things  in  which  these  two  principles  will 
not  decide  the  question,  whether  you  are  dealing  with  a  landlord 
and  tenant,  or  whether  you  are  dealing  with  a  tenant  for  life 
and  a  remainderman,  or  with  people  standing  in  any  other 
relation  to  these  things." 

The  rule  as  anciently  established,  between  the  executor  and  Old  rule 

I'Pi  L    '      s.  i.      ^  11  i.'  IX     between  the 

lieir  01  tenant  m  tee  seems  to  have  liad  no  exceptions ;  what-  executor  and 
ever  was  affixed  to  the  freehold  descended  to  the  heir  as  parcel  ^^iF  »*  tenant 

in  166. 

of  the  inheritance,  "  The  law  is  the  same,"  says  Grodolphin  ( ./'), 
"  concerning  all  things  fastened  to  the  freehold,  or  to  the  ground 
by  mortar  or  stone,  as  tables,  dormants,  leads,  mangers,  mill- 
stones, anvils,  doors,  keys,  glass  windows,  and  the  like;  for 
none  of  these  be  chattels,  but  parcels  of  the  freehold,  and, 
therefore,  belonging  to  the  heir,  not  the  executor."  So  it  is 
said  in  the  Touchstone  (//),  "  the  incidents  of  a  house,  as  glass 
windows  annexed  with  nails  or  otherwise  to  the  windows,  the 
wainscot  fixed  by  nails,  screws,  or  irons  put  through  the  posts  or 
walls,  tables,  dormants,  furnaces  of  lead  and  brass,  and  vats  in 
a  brew  and  dye-house  standing  and  fastened  to  the  walls,  or 
standing  in  or  fastened  to  the  ground  in  the  middle  of  the  house 
(although  fastened  to  no  wall),  a  copper  or  lead,  fixed  to  the 
house,  the  doors  within  and  without  that  are  hanging  and 
serving  to  any  part  of  the  house,  shall  not  go  to  the  executor  or 
administrator  to  be  divided  and  sold  from  the  house."     So  it  is 

{d)  Vauglian  Williams,  L.  J.,  in  only  matter  which  has  to  be  taken 

the  Court  of  Appeal,  in  Re  De  Falhe  into  consideration.     One  must  ask 

[uhi  supra,  at  p.  o'.io),  says,   "In  oneself,  is  there  any  more   fixing 

dealing  with  the  question  of  fixtiu'es  than  was  necessary  for  the  enjoy- 

it   sometimes  becomes  material  to  ment  of  the  chattel  as  such  ?     You 

consider  the  object  and  purpose  of  might  have  to  employ  a  mode  of 

the  annexation,  by  which  I  do  not  fixing  which  in  many  cases  would 

mean  that  there  must  be  an  inquiry  be  conclusive  of  an  incorporation 

into  the  motive  of  the  i")erson  who  of   the   chattel  with  the  freehold, 

annexed  them,  but  a  consideration  But  the  moment  you  come  to  the 

of   the  object  and  purpose  of   the  conclusion  that  the  mode  of  fixing 

annexation  as  it  is  to  be  inferred  which  was  employed  was  absolutely 

from  the  circumstances  of  the  case."  necessary  for  the  enjoyment  of  the 

(e)  See  per   Vaughan  Williams,  chattel,    that    inference    does    not 

L.  J.,  in  Re  De  Falhe  {uhi  supra),  arise, 

where  he  says  the  quantum  of  fix-  (/)  Pt.  2,  c.  14,  s.  1. 

ture  is  important,  but  is  not  the  {g)  P.  470. 
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laid  down  in  Noy's  Maxims  (//),  "  all  chattels  sliall  go  to  the 
executors  as  vats  and  furnaces  fixed  in  a  brew-house  or  dye- 
house  by  the  lessee ;  but  if  they  bo  fixed  by  tenant  in  fee,  the 
lieii'  shall  have  them  "  (i). 
Relaxations         But  in  modem  times  relaxations  of  the  rule  have  obtained  • 
to  executor's    which  may  be  considered,  1st,  with  respect  to  fixtures  put  up 
right,  as  -^y  ^i^Q  tenant  in  fee  for  the  purposes  of  trade ;  and  2ndly,  with 

heir,  to  trade   respect   to  fixtures  put  up  by  him  for  ornament  or  domestic 
xtures.  convenience.      As  to  trade  fixtures,  the  first   instance  of   de- 

parture from  the  old  rigour  was  in  the  case  of  a  cyder-mill,  before 
C.  B.  Corny ns,  at  the  assizes,  at  Worcester,  where,  upon  an 
action  of  trover  brought  by  the  executor  against  the  heir,  the 
cyder-mill,  though  deep  in  the  ground,  and  certainly  affixed 
to  the  freehold,  was  held  to  be  personal  estate,  and  the  jury 
were  directed  to  find  for  the  executor  (/r).  This,  in  fact,  is  the 
only  expressly  decided  case  in  favour  of  the  right  of  the  exe- 
cutor of  tenant  in  fee  to  trade  fixtures :  although  Lord  Hard- 
wicke,  in  Lauion  v.  Lnuion  (/),  alluding  to  fbe-engines  set  up 
in  a  colliery,  said,  "  I  think,  even  between  ancestor  and  heir,  it 
would  be  very  hard  that  such  things  should  go  in  every  instance 
to  the  heir:"  and  Lord  Ellenborough,  in  his  judgment  in 
Ehces  V.  Maiv  {m),  recognizes  the  principle  of  C.  B.  Comyns's 
decision.  Its  authority,  however,  has  been  denied  in  the  House 
of  Lords  in  Fisher  v.  Dixon  (n)  ;  unless  on  the  supposition  that 
the  cyder-mill  in  question  was  not  annexed  to  the  freehold 
(which  it  has  always  been  assumed  to  have  been  in  all  the  pre- 
vious judicial  discussions  of  the  case).  The  case  of  Fisher  v. 
Dixon  has  also  negatived  the  doubt  suggested  by  the  dictum  of 
Lord  Hardwicke  above  cited:  For  it  was  there  held  by  the 
House  of  Lords,  that  machinery  affixed  to  the  freehold  by  the 
owner  in  fee  of  certain  land  (purchased  by  himself)  consisting 
of  steam-engines,  rails,  and  other  fixtures,  erected  and  used  by 
him  in  the  course  of  trade,  for  the  purpose  of  working  coal  and 
iron  mines  in  the  land,  went  to  his  heir  as  part  of  his  real 

(7i)  P.  51.  Hardwicke  in    tliat   case,   and  iu 

{i)  See  also  Swinb.   Pt.  6,  s.  7,  Lord  DiuUeij  v.  Lord  TVarde,  Ambl. 

pi.  5;  Wentw.  Off.  Ex.   149,   loO,  114,  and  by  Lord  Ellenborougli  in 

151,  14th.  ed. ;  Herlal-tnden's  Case,  EJwes  v.  Maiv,  3  East,  54. 

4  Co.  64,  a.  (/)  3  Atk.  15. 

{Jc)  Ex   relatione  Wilbrabam,  in  {m)  3  East,  54. 

3  Atk.  14,  Laivfo7i  v.  Laivton.     The  {»)  12  CI.   &  F.   312,   325,  329, 

decision  was  recognized  by  Lord  331. 
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estate.  And  several  learned  peers  laid  down  that  tlie  principle 
on  wliieh  a  departure  has  been  made  from  the  old  rule  in  favoiu^ 
of  trade  has  no  application  to  a  case  between  the  heir  and  the 
executor  (o). 

This  decision  is  in  accordance  with  that  of  Laicfoii  v.  Sr(/- 
mon  [})). 

In  Trctppes  v.  JJarfcr  {q),  the  question  was,  whether  the 
machinery,  which  was  the  subject  of  the  action,  passed  to  the 
mortgagee  under  a  mortgage  deed,  or  vested  in  the  assignees 
under  a  commission  of  bankruptcy :  Lord  Lyndhurst,  C.  B.,  in 
delivering  the  judgment  of  the  Court,  observed  that  it  was  clear, 
as  between  landlord  and  tenant,  it  might  be  removed  by  the 
tenant,  if  put  there  by  him :  as  between  heir  and  executor,  it 
would  pass  to  the  executor.  His  Lordship  proceeded  to  observe, 
that,  applying  the  authorities  of  Lanion  v.  Lauion  and  Lanion 
V.  Salmon  to  the  present  case,  the  Court  thought  that  this 
machinery,  erected  for  the  purposes  of  trade,  in  a  neighbour- 
hood where  machinery  of  such  description  was  commonly 
removed,  and  which  was  capable  of  removal  without  injury 
to  the  freehold,  was  not  to  be  considered  as  belonging  to  the 
inheritance,  but  as  part  of  the  personal  estate. 

It  seems  to  have  been  held,  that  the  custom  of  the  country 
may  extend  the  rights  of  the  executor  beyond  the  rules  above 
stated  (/■). 

As  to  the  right  of  the  executor  of  tenant  in  fee  to  fixtures  set  Relaxation 
up  for  ornament  or  domestic  convenience,  the  first  infringement  Y^^^  respect 

'■  ^  ^  ^  /  '-^  to  executor  s 

of  the  strict  rule  in  favour  of  the  heir,  with  respect  to  fixtures  of  right,  as 
this  sort,  appears  to  be  in  Squire  v.  Mayer,  Trin.  Term,  17Ul,  i|fi^"'to  ^^ 
where  it  was  held  by  Lord   Keeper  Wright,  that  a  furnace,  fixtures  put 
though  fixed  to  the  freehold  and  piu-chased  with  the  house,  and  meut  or 
also  the  hano^iuors  nailed  to  the  walls,  should  ffo  to  the  executor  convenience : 
and  not  to  the  heir ;  and  so  determined,  says  the  report,  con-  j^    ^j 
trary  to  Herlakenden\'i  Case  (s). 

The  next  case  on  the  subject  was  Cave  v.  Cave  (t),  decided  by  pictures: 

(o)  See  post,  p.  563  etsrq. ;  3Iathcr  2  B.  &  A.  165. 

V.  Fraser,  2  K.  &  J.  536  ;   WahnsJey  (.s)  2  Eq.  Cas.  Abr.  430. 

V.  3inne,  7  C.  B.  N.  S.  115;  Bain  [t)  2  Vern.  508.    And  see  2)'^?/n- 

V.  Brand,  1  Ajip.  Cas.  762.  court  v.  Ciregori/,  L.  E.  3  Eq.  382 

(p)  1  H.  Black.  259,  in  note  to  {a7ite,-p.  552,  n.  (???)),  and  N^orton  v. 

Fitzherbert  v.  Shaw.  Dashivood,  [1896]  2  Ch.  497  {ante, 

{q)  2  Crompt.  &  Mees.  153.  p.   555,  n.   (a)).     These  two  cases 

(r)  Yiner's    Abr.    tit.   Executors  were    discussed    in    Be    De  Falbe, 

(U.),  74.     See  also  Davis  y.  Jones,  [1901]  1  Ch.  523,  where  Stirling, 
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pier- 


ornaraental 
chimney- 
pieces  : 


tapestry  : 


the  same  judge,  in  Trin.  Term,  1705.  The  Lord  Keeper  was 
there  of  opinion,  that  "  although  pictures  and  glasses,  generally 
speaking,  are  part  of  the  personal  estate,  yet,  if  put  up  instead 
of  wainscot,  or  where  otherwise  wainscot  would  have  heen  put, 
they  shall  go  to  tlio  heir :  The  house  ought  not  to  come  to  the 
heir  maimed  and  disfigured  :  Ilcrlahcudeii^s  Caxo  :  Wainscot  put 
up  with  screws  shall  remain  with  the  freehold." 

But  in  Beck  v.  Behoic  (u),  determined  in  the  subsequent  year, 
a  hill  was  filed  in  Chancery,  upon  a  covenant  made  by  a  testator, 
to  convey  a  house  and  all  f/n'ng.s  affixed  to  the  freehold  thereof : 
The  bill  alleged  that  the  defendant,  the  devisee  in  trust  of  the 
house,  had  taken  away,  among  other  things,  the  pier-glasses, 
hangings,  and  chimney-glasses,  and  it  was  urged  for  the  plain- 
tiff, that  these  hangings,  pier-glasses,  and  chimney-glasses  were 
as  wainscot,  being  fixed  with  nails  and  screws  to  the  freehold : 
that  there  was  no  wainscot  under  them ;  and  as  they  would 
have  gone  to  the  heir  and  not  the  executor,  a  fortiori,  they 
would  go  to  the  plaintiff  who  was  as  a  purchaser  of  the  house ; 
and  Cave  v.  Cave  was  cited :  But  Lord  Keeper  Cowper  was  of  a 
different  opinion  ;  saying  that  hangings  and  looking-glasses  were 
only  matters  of  ornament  and  furniture,  and  not  to  be  taken  as 
part  of  the  house  or  freehold  (./■). 

Lord  Hardwicke  in  Lord  Dudley  v.  Lord  Warde  {if),  speaking 
of  marble  chimney-pieces,  said,  that  as  between  landlord  and 
tenant,  they  are  removable  by  the  latter,  if  erected  by  him,  but 
this  does  not  hold  between  the  heir  and  the  executor.  They 
are  removable,  it  would  seem,  not  because  they  are  marble,  but 
because  they  are  ornamental  (s) . 

The  cases  of  relaxation  were  followed  by  Llarvey  v.  Harvey  (a), 


L.  J.,  says,  "I  cannot  find  tliat 
either  Lord  Eomilly,  M.  E.,  or 
Chitty,  J.,  said  anj'thing  inconsis- 
tent with  the  principle  I  have 
sought  to  apply  in  arriving  at  my 
judgment.  ...  In  other  words, 
Lord  Eomilly  inferred,  from  all  the 
facts  of  that  case  [^D' Eyncourt  v. 
Gregory'],  that  the  tapestries  were 
affixed  as  they  were  to  the  walls 
for  the  purpose  of  the  improvement 
of  the  freehold,  and  not  for  the 
purpose  of  their  enjoyment  as 
chattels.  It  seems  to  me  that  Nor- 
ton  V.   Dashvood  is  capable   of  a 


precisely  similar  explanation." 

((/)  1  P.  Wms.  94. 

{x)  In  the  case  of  Birch  v.  Daw- 
son, 2  Ad.  &  Ell.  37,  looking- 
glasses  standing  on  chimney-pieces 
and  nailed  to  the  wall  and  a  book- 
case standing  on,  but  not  fastened 
to,  brackets  and  screwed  to  the 
wall,  passed  under  a  bequest  of 
"  fixtures  and  fixed  furniture." 

(y)  Ambl.  113. 

(z)  Bishojj  V.  Eniott,  U  M.  &  W. 
113. 

(f/)  2  Stra.  1141.  But  not  if  the 
tapestry  is  so  fixed  as  to  be  per- 
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in  which  it  was  held  by  C.  J.  Lee,  at  Nisi  Prius,  in  trover  by 
an  executor  against  the  heir,  that  hangings,  tapestry,  and  iron  iron  backs  to 
hacks  to  chimneys,  belonged  to  the  executor,  who  recovered  ^^^"""^J*^- 
accordingly  against  the  heir. 

The  inference  drawn  from  these  decisions,  by  a  writer  of  tables,  ovens, 
considerable  accuracy  (/^),  is  this:  The  law  seems  now  to  be  bases' ''^^ 
held  not  so  strict  as  formerly,  and  if  these  things  can  be 
taken  away  without  prejudice  to  the  fabric  of  the  house, 
it  seemeth  that  the  executor  shall  have  them :  as  tables, 
although  fastened  to  the  floor ;  furnaces,  if  not  made  part  of 
the  wall :  grates,  iron  ovens,  jacks,  clock-cases,  and  such  like, 
although  fixed  to  the  freehold  by  nails  or  otherwise. 

On  the  other  hand,  the  common  law  judges  have,  in  several  Contrary 
modern  instances,  incidentally  stated  the  old  rule  as  existing  judges  in 
with  scarcely  any  relaxation,  between  the  executor  and  the  heir.  '^^^^^'^  ^^^®^  • 
Thus,   in    Winn  v.   I)i(jUhy  (r),   the  question  was,  whether  the 
sheriff  had  a  right  to  take  in  execution,  under  a  fieri  facia s^ 
some  fixtures,  in  a  house  which  was  the  plaintiff's  freehold, 
consisting  of  set  pots,  ovens,  and  ranges  :  The  Court  decided  set  pots, 
that  the  sheriff  had  no  right :  For  these  were  fixtures  which  range's : 
would  go  to  the  heir,  and  not  the  executor,  and  they  were  not 
liable  to  be  taken  as  goods  and  chattels  under  an  execution  {d). 
So  in  Colegrave  v.  Bias  Santos  (e),  which  was  trover  for  articles 
of  three  classes  ;  the  first  admitted  to  be  clearly  annexed  to  the 
inheritance  : — the  second,  consisting  of  stoves,  cooling  coppers,  stoves,  cool- 
and  blinds  ;  and  the  third,  not  fixtures  at  all ;  Bayley,  J.,  said,  blmds :       ' 
"  The  general  rule  relating  to  the  right  of  fixtures,   is   that 
between  the  heir  and  the  executor ;  and  as  between  them,  the 
second  class  of  articles  would  belong  to  the  heir."     In  the  same 
case,    Abbott,  C.   J.,   said,   "  The   rule    of   law   is   most   strict 
between  the  heir  and  the  executor :  According  to  that  rule, 
the   articles   in   the   first  two  classes  would   be  considered  as 
a  parcel  of  the  freehold."     And  in  The  King  v.  St.  Dunstan  (/),  stoves,  grates, 
where  in  a  settlement  case,  the  question  was  whether  certain 
fixtures,  consisting  of  a  stove,  cupboards,  and  grates  (the  stove 

manent :    D' Eyncourt    v.    Grcfjory,  they  were  contained. 

L.  E.  3  Eq.  382 ;  Norton  v.  Dash-  (b)  4  Burn,  E.  L.  301,  8tli  edit. 

wood,   [1896]  2  Ch.  497.     And  see  (c)  5  B.  &  A.  625. 

Viscount  Hill  v.  Bulloch,  [1897]  2  [d]  See  Mather  v.  Fraser,  2  Kay 

Ch.  55,  where  the  stuffed  birds  in  &  J.  550,  per  Wood,  V.-C. 

a  private  museum  were  held  re-  (c)  2  B.  &  C.  76. 

movable,  but  not  the  cases  in  which  (/)  4  B.  &  C.  686. 

W.E. VOL.  1.  O  O 


562 


Of  (he  Qiunililij  of  an  Executor'' s  Estate.      [Pt.  ii.  Bk.  ii. 


and  g-ratos  fixed  with  brickwork  in  llu;  chimney  places,  and  the 
cupboards  standing  on  the  ground,  and  supported  by  lioldfasts, 
and  all  removable  without  doing  any  injury  to  the  freehold, 
except  leaving  a  few  marks  of  nails) ,  wore  parcel  of  a  demised 
tenement ;  tlie  Court  held  that  they  were,  and  Bayley,  J.,  said, 
"  Although  those  fixtures,  if  they  belonged  to  the  tenant,  might 
have  been  removed  by  him  during  the  term,  yet,  as  they 
actually  belonged  to  the  landlord,  they  were  parcel  of  the 
freehold,  and  would  have  gone  to  his  heir,  and  not  to  his 
executor." 

It  will  be  observed  that  most  of  the  above  cases  are  reconcilable 
on  applying  to  the  particular  case  the  two  principles  enunciated 
b}^  Lord  Halsbury  in  Leigh  v.  Taylor  above  stated  (r/) . 


2.  To  what 
fixtures  an 
executor  is 
entitled  as 
against  a 
devisee  of 
tenant  in  fee. 


2.  Tt  is  now  proper  to  view  the  subject  of  Fixtures  as  between 
tlie  executor  and  the  devisee  of  a  tenant  in  fee.  The  general 
rule  is,  that  a  devisee  shall  take  the  land  in  the  same  condition 
as  it  would  have  descended  to  the  heir :  and  consequently  he 
will  be  entitled  to  all  articles  that  are  affixed  to  the  land,  whether 
the  annexation  takes  place  before  or  subsequent  to  the  date 
of  the  devise  ;  and  as  to  those  fixtures  which  the  executor  may 
claim  against  the  heir,  he  would  be  equally  entitled  against  a 
devisee  [h).  However,  it  will  be  recollected  that  in  the  analo- 
gous case  of  Emblements,  while  the  heir  is  excluded  in  favour  of 
the  executor,  the  devisee  has  been  held  to  be  entitled  to  them 
upon  the  presumed  intention  of  the  testator  (/). 

There  seems  no  doubt  but  that  if,  from  the  nature  or  condi- 
tion of  the  property  devised,  it  is  apparent  that  the  intention 
was  that  the  fixtures  should  go  along  with  the  freehold  to  the 
devisee,  they  will  pass  to  him,  although  they  are  of  such  a  sort 
that  the  executor  might  have  been  entitled  to  them  as  against 
the  heir.  Thus,  where  the  devise  was  of  the  testator's  copyhold 
estates,  which  consisted,  inter  alia,  of  a  brew-house  and  malt- 
house,  let  on  lease,  together  with  the  plant  and  utensils,  it  was 
held  that  the  plant  passed  with  the  brew-house,  on  the  ground 


{g)  [1902]  A.  C.  157,  «»<e,  p.  555. 

{li)  Amos  &  Ferard  on  Fixtures, 
Srdedit.  323.  'Qw.tsQQ NortonY . Dash- 
ivood,  [1896]  2  Ch.  497,  500,  wliere 
Cliitty,  J.,  saj's :  "In  former  times 
it  has  been  said  tliat  the  heii"  was  a 
favoured  person ;  but,  in  my  opinion, 


no  distinction  can  be  maintained 
between  a  claim  by  the  executor 
against  the  heir  and  a  claim  by 
the  executor  against  the  devisee." 
Ante,  p.  555,  n.  {a). 

(/)  See  ante,  pp.  539,  540. 
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that  the  testator  intended  to  devise  the  plant  as  well  as  the  shell 
of  the  brew-house  ;  that  without  the  plant,  the  walls  would  be 
of  no  use  :  and  that  it  was  material  tliat  the  whole  was,  at  the 
time  of  making  the  AVill,  in  lease  together  {k) . 

3.  The  subject  now  proceeds  to  the  right  to  fixtures  of  the  3.  Right  to 
executor  of  tenant  for  life  or  in  tail,  as  against  the  reversioner  the  Executor 
or   remainderman  :    and  the  division  employed  in  considering  "/  tenant  for 
the  right  of  the  executor  of  tenant  in  fee  will  here  be  adhered  as  atrainst 
to:  viz.,  1.  The  claim  to  fixtures  set  up  by  the  particular  tenant  remainder- 
for  purposes  of  trade.     2.  The  claim  to  fixtures  set  up  by  him 
for  ornament  or  domestic  convenience. 

Since  the  law  is  more  indulgent  in  this  respect  to  the  executor 
of  the  particular  tenant,  than  to  the  executor  of  the  tenant  in 
fee,  it  is  clear  that  the  authorities  already  mentioned  which  are 
in  favour  of  the  executor's  right  as  against  the  heir  are  equally 
so  in  favour  of  it  as  against  the  remainderman  or  reversioner. 
In  addition  to  these,  there  are  cases,  with  respect  to  trade  as  to  trade 
fixtures,  in  which  the  rights  of  the  personal  representatives  of 
the  tenant  for  life  or  in  tail  have  been  expressly  considered.  In 
Lauion  v.  Lanioii  (/),  it  was  held  that  a  fire-engine,  set  up  for 
the  benefit  of  a  colliery,  by  the  tenant  for  life,  should  be  con- 
sidered part  of  his  personal  estate,  and  go  to  his  executor  for  the 
increase  of  assets  in  favour  of  creditors  ;  And  Lord  Hardwicke, 
in  giving  his  judgment,  said :  "  It  appears  in  evidence  that,  in 
its  own  nature,  the  fire-engine  is  a  personal  movable  chattel, 
taken  either  in  part,  or  in  gross,  before  it  is  put  up ;  but  then  it 
has  been  insisted,  that  fixing  it,  in  order  to  make  it  work,  is 
properly  an  annexation  to  the  freehold. 

"  To  be  siu-e,  in  the  old  cases,  they  go  a  great  way  upon  the 

(A-)   Wood    V.    Gayiton,    1    Ambl.  commencement  of  tlie  Act  (1  Jan., 

395.     In  the  case  of  a  conveyance  1882)  " shall  be  deemed  to  inchide 

of  land  bj-  way   of  mortgage,  as  and    shall    by   virtue    of    the  Act 

•well  as  in  that  of  a  conveyance  of  operate   to   convey  with  the   land 

any  other    descri^jtion,    all  things  all  .  .  .  fixtures."      This   was  the 

annexed  so  as  to  become  fixtures  law  as  established  by  decided  cases, 

pass  with  the  mortgaged  premises  These  cases,  which  since  the  above 

as  part  of  the  mortgage  security,  Act  have  become  less  material  (ex- 

and  that  though  the  deed  contains  cept  as  to  mortgages  executed  before 

no  mention  of  fixtm-es.     The  Con-  1  Jan.,  1882),  are  set  out  in  the  8th 

veyancing  and   Law   of    Property  Edit,  of  this  Work,  p.  746,  note  {i). 

Act,  1881,  s.  6,  enacts  that  a  con-  (?)  3  Atk.  13. 
veyance  of  land  made    after    the 

O  O  2 
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annexation  to  the  freehold ;  and  so  long  ago  as  Henry  the 
Seventh's  time,  the  Courts  of  law  construed  even  a  copper  and 
furnaces  to  bo  part  of  the  freehold.  Since  that  time  the  general 
ground  the  Courts  have  gone  upon,  of  relaxing  the  strict  con- 
struction of  law,  is,  that  it  is  for  the  hcncfit  of  tJie  public  to 
encourage  tenants  for  life  to  do  what  is  advantageous  to  the 
estate  during  their  term." 

In  another  part  of  his  judgment,  his  Lordship  observed  :  "  It 
is  true  the  old  rules  of  law  have  indeed  been  relaxed,  chiefly 
between  landlord  and  tenant,  and  not  so  frequently  between  an 
ancestor  and  heir-at-law,  or  tenant  for  life  and  remainderman. 
But,  even  in  these  cases  it  does  admit  the  consideration  oi  2^ublic 
conveniency  for  determining  the  question. 

"  One  reason  that  weighs  with  me  is,  its  being  a  mixed  case, 
between  enjoying  the  profits  of  the  land  and  carrying  on  a 
species  of  trade ;  and,  considering  it  in  this  light,  it  comes  very 
near  the  instances  in  brew-houses,  &c.,  of  furnaces  and  coppers." 
The  judgment  concludes  with  these  observations :  "  It  is  very 
well  known  that  little  profit  can  be  made  of  coal-mines  without 
this  engine  ;  and  tenants  for  lives  would  be  dit^couraged  in 
erecting  them,  if  they  must  go  from  their  representatives  to  a 
remote  remainderman,  when  the  tenant  for  life  might  possibly 
die  the  next  day  after  the  engine  is  set  up.  These  reasons  of 
public  benefit  and  convenience  weigh  greatly  with  me,  and  are 
a  j)rincij)al  ingredient  in  my  present  opinion." 

The  decision  was  followed  by  the  case  oi  Lord  Dudley  v.  Lord 
Wardc  {m),  which  came  before  Lord  Hardwicke  a  few  years 
after  Lauion  v.  Lmdon,  and  was  very  similar  in  its  circum- 
stances. A  bill  was  brought  by  the  executor  of  tenant  for  life 
(or  tenant  in  tail,  for  it  did  not  appear  which  the  testator  was) 
against  the  remainderman  of  the  estate,  to  have  a  fire-engine, 
which  had  been  erected  by  the  testator  for  a  colliery,  delivered 
up  as  part  of  the  personal  estate  :  and  it  was  adjudged  in  favour 
of  the  executor  :  And  his  Lordship,  in  reference  to  the  point 
decided  in  Lnidon  v.  Lauion,  saj's  :  "If  it  is  so  in  the  case  of  a 
tenant  for  life,  query,  how  would  it  be  in  cases  of  tenant  in  tail  ? 
Tenant  in  tail  has  but  a  particular  estate,  though  somewhat 
higher  than  tenant  for  life.  In  the  reason  of  the  thing  there  is 
no  material  difference  :  The  determinations  have  been  from  a 
consideration  of  the  benefit  of  trade.     A  colliery  is  not  only  the 

(?/i)  1  Ambl.  113. 
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enjoyment  of  the  estate,  but  in  part  carrying  on  a  trade.  The 
reason  of  emblements  going  to  the  executor  of  a  particular 
tenant  holds  here,  to  encourage  agriculture.  Suppose  a  man  of 
indifferent  health,  he  would  not  erect  such  an  engine,  at  a  vast 
expense,  unless  it  would  go  to  his  family." 

There  appears  to  be  no  other  express  case  in  the  books  upon 
this  part  of  the  subject :  but  these  decisions  of  Lord  Hardwicke 
have  been  frequently  recognized  in  the  common  law  Courts,  viz., 
by  Lord  Maiisfield,  in  Laivtou  v.  Salmon  (ii),  by  Lord  Kenyon, 
in  Penfon  v.  Robart  (o),  and  by  Lord  Ellenborough,  in  Ehves  v. 
Maw  {])). 

It  will  be  observed,  that  none  of  the  arguments  employed  by 
Lord  Hardwicke  respecting  the  benefit  of  the  public,  and  the 
encouragement  of  trade,  appear  to  have  any  application  to  the 
question  as  between  heir  and  executor,  where  the  owner  of  the 
fee,  being  the  absolute  owner  of  the  land  as  well  as  the  personal 
property  which  has  been  affixed  to  the  freehold  for  the  purposes 
of  his  trade,  may  dispose  of  the  one  as  well  as  the  other  as  he 
shall  think  fit  for  the  benefit  of  his  family,  and  where,  con- 
sequently, it  is  not  at  all  necessary,  in  order  to  encourage  the 
erection  of  such  works,  to  make  any  departure,  in  his  favour, 
from  the  old  rule  of  law  [q). 

With  respect  to  the  right  of  the  executor  of  tenant  for  life,  Eight  of 
as  against  the  remainderman  or  reversioner,  to  fixtures  set  up  for  t7^mtT  • 
ornament,  or  domestic  convenience;  it  is  somewhat  singular,  that  li*f-  &c-.  <o 
prior  to  the  above-mentioned  case  of  D^ Eynconrt  v.  Gregory  (r),  fixtures  &c. 
not  a  single  case  is  to  be  found  in  the  books  relating  expressly 
to  this  subject.     Nevertheless,  upon  the  ground  that  the  law  is 
more  favourable  in  this  respect  to  the  executor  of  tenant  for  life 
than  to  the  executor  of  tenant  in  fee,  it  is  clear,  a  fortiori,  that 
all  the  cases  which  support  the  right  of  the  latter  to  hangings, 
pier-glasses,  tapestry,  pictures,  iron  backs  to  chimneys,  furnaces, 
grates,  &c.,  are  express  authorities  in  favour  of  the  right  of  the 
former ;  and  further,  that  the  strong  expressions  of  judges  in 
favour  of  the  heir,  which,  in  the  cases  heretofore  mentioned, 

(n)  1  H.  Black.  260,  in  notis.  330,  331,  and  of  Lord  Brougham, 

(o)  2  East,  91.  ^^'^'   '^"^■^'     S®^  ^ls'5  ^^6  able  and 

elaborate  judgment  of  Wood,  V.-C, 
( p)  3  East,  54.  •      ,^  ,,  t^  o  t-       p    t 

^^  y  '  m  Mather  v.  r raser,   2  A.ay  &  J. 

(q)  See  tbe  observations  of  Lord      536  ;  and  Wcdimhy  v.  Mi/ne,  7  C.  B. 
Cotteoham  in  Fisher  v.  Dixon,  12      N.  S.  115. 
CI.  &  F.  328,  of  Lord  Campbell,  ibifJ.  (r)  L.  E.  3  Eq.  382. 
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somewhat  weaken  the  effect  of  the  determinations  in  favoiir  of 
the  claims  of  the  executor  of  tenant  in  fee,  do  not  affect  them 
witli  relation  to  those  of  the  executor  of  tenant  for  life  or  in 
tail.  It  is  now  established  by  the  decision  of  the  House  of 
Lords  in  Lvlijh  v.  T(njlor  (.s)  that  chattels  put  up  for  ornamenta- 
tion, and  for  the  enjoyment  of  the  person  so  fixing  them  while 
occupying  the  house,  are  not  part  of  the  house  and  can  bo 
removed  by  his  executor. 


4.  Cases  of 
fixtures 
between 
landlord  and 
tenant. 


Executors  are 
in  no  case 
entitled  to 


4.  With  respect  to  the  decisions  between  landlord  and  tenant, 

it  has  been  so  repeatedly  laid  down  by  the  highest  authorities 

that  the  right  to  fixtures  is  considered  more  favourably  to  the 

tenant,  as  against  his  landlord,  than  to  the  executors  of  tenant 

for  life,  or  in  tail  (^),  as  against  the  remainderman  or  reversioner, 

that  it  would  be  wrong  to  conclude  that  a  fixture  set  up  for 

ornament  or  domestic  convenience,  by  a  tenant  for  life,  &c.,  may 

be  claimed  as  personalty  by  his  executor,  from  the  fact  that  it 

has  been  decided  to  be  a  removable  fixttu-e,  as  between  landlord 

and  tenant.     However,  it  is  asserted  in  a  work,  in  which  this 

subject  has  been  very  fully  and  ably  treated  {u),  that  it  cannot, 

upon  authority,  be  affirmed  of  any  specific  article,  that  it  is 

removable  as  between  landlord  and  tenant,  but  that  it  is  not 

removable  as  between  the  tenant  for  life  and  the  remainderman. 

And  Lord  Hardwicke  seems  to  treat  the  two  classes  much  in 

the  same  light,  considering  their  claims  to  be  founded  on  similar 

reasons  :  And  although  he  says,  that  the  case  of  a  tenant  for 

life  is  not  quite  so  strong  as  that  of  a  common  tenant,  yet  many 

of  his  arguments   are  drawn   from   a  close   analogy   between 

them  (r) . 

But  this  is  perfectly  clear  with  regard  to  the  decisions,  as  to 
fixtures,  between  landlord  and  tenant,  that  wherever  it  has  been 
decided  that  fixtures  are  not  removable  by  a  common  tenant,  a 
fortiori,  they  are  not  removable  by  the  executor  of  tenant  for 
life  or  in  tail,  or  the  executor  of  tenant  in  fee.  It  will,  there- 
fore, be  useful  to  point  out  some  cases  where  the  decisions  have 
been  against  the  right  of  removal  by  a  common  tenant. 

It  was  decided  in  a  celebrated  case,  after  much  deliberation, 
that  the  privilege  established  in  favom*  of  tenants  in  trade,  does 


(s)  [1902]  A.  C.  157. 

[t)  Penton  v.  Rohart,  2  East,  91 ; 
Elwes  V.  Maio,  ibid.  51 ;  Orymes  v. 
Boivereit,  6  Bingh.  439,  440. 


(h)  Amos  &  Ferard  on  Fixtures, 
3rd  edit.  175. 

{>■)  I  hid.  ;   and  see  aiife.  p.  563 

it  HKp 
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not  extend  to  agrlcultm-al  tenants,  so  as  to  entitle  them  to  fixtures  set 
remove  things  which  they  have  erected  for  the  purposes  of  agriculture: 
liusbandry.  In  that  case  it  was  held  that  a  tenant  could  not 
remove  a  beast-house,  carpenter's  shop,  fuel-house,  cart-house, 
2)ump-house,  nor  fold-yard  wall,  erected  for  the  use  of  his  farm, 
even  though  he  left  the  premises  exact  I//  in  the  same  state  as  he 
found  them  on  his  entry  (,r).  Hence  it  followed  that  the  executors 
of  tenants  for  life  or  in  tail,  or  in  fee,  were  not  entitled  to  remove, 
as  trade  fixtures,  things  erected  for  the  purposes  of  agriculture. 

But  by  the  stat.  14  &  15  Vict.  c.  25,  s.  3,  it  is  enacted  that  if  Stat,  u  &  15 
any  tenant  shall  with  the  consent  in  writing  of  the  landlord,  g  ^3'  ^*  ' 
erect  any  farm  building  or  put  up  any  other  building,  engine  or 
machinery,  either  for  agricultural  purposes  or  for  the  piu-poses 
of  trade  and  agriculture,  they  shall  be  the  property  of  the 
tenant  and  removable  by  him  after  giving  the  landlord  a  month's 
notice  in  writing,  unless  the  landlord  elects  to  purchase  them,  in 
which  case  the  value  shall  be  ascertained  by  arbitration,  as 
prescribed  by  the  Act. 

And  this  provision  has  been   further   extended  to  cases  to 
which  the  Agricultural   Holdings   Acts,   1875   and   1883,  re- 
spectively apply.     The  language  of  these  Acts  (38  &  39  Yict.  stats.  38  &  39 
c.  92,  s.  53,  and  46  &  47  Vict.  c.  61,  s.  34)  is  almost  identical,  J'fif^^l' 
and  by  them  it  is  provided,  that "  where  after  the  commencement  of  46  &  47  Vict. 
"  this  Act  a  tenant  affixes  to  his  holding  any  engine,  machinery,    •     '   •     " 
"  fencing,  or  other  fixture,  or  erects  any  LuihUng  (g),  for  which  he 
"  is  not  under  this  Act  or  otherwise  entitled  to  compensation, 
"  and  which  is  not  so  affixed  or  erected  in  pursuance  of  some 
"  obligation  in  that  behalf,  or  instead  of  some  fixture  or  hnitding 
"•  belonging    to    the    landlord,    then    such   fixture    or    building 
"  shall  be  the  property  of  and  be  removable  by  the  tenant  before 
"  or  within  a  reationahle  time  after  the  termination  of  the  tenancy.'' 
Then  follow  certain  provisoes  as  to  (1)  payment  of  all  rent  due 
before  removal :   (2)  the  avoidance  of  or  making  good  damage  : 


(.c)  i:hves  v.  3Iaw,  3  East,  28.  affixed  before  1   Jan.,  1884  :  Sect. 

{y)  The  words  in  italics  are  those  62,  d.     See  further  the  Allotments 

which  appear  in   sect.    34   of    the  and  Cottage  Gardens  Compensation 

Agricultural  Holdings  Act,    1883,  for  Crops  Act,  1887  (50  &  51  Vict, 

but  which   do  not  appear  in   the  c.  26),  s.  5;  and  see  also  the  Tenants 

corresponding   section  (53)   of  the  Compensation  Act,  1890  (53  &  54 

Act  of  1875,  which  Act  the  Act  of  Vict.  c.  57),  s.  2,  giving  compensa- 

1883   repeals,  reserving,    however,  tion  to  tenants  when  mortgagee  is 

any   right    in   respect   of    fixtures  in  possession. 
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(f'3)  tlio  giving  of  one  month's  previous  notice  in  WTiting  to  the 
landlord :  and  (4)  the  option  in  the  landlord  to  purchase  such 
fixtures. 

In  the  Act  of  1875  (sect.  53)  there  was  also  a  proviso  that 
"  nothing  iu  such  section  shall  apply  to  a  steam  engine  erected 
"  by  the  tenant  if  before  erecting  it  the  tenant  has  not  given  to 
"  the  landlord  notice  in  writing  of  his  intention  to  do  so,  or  if 
"  the  landlord  by  notice  in  writing  given  to  the  tenant  has 
"  objected  to  the  erection  thereof."  This  proviso  does  not  appear 
in  the  Act  of  1883. 

By  the  Agricultural  Holdings  Act,  1900  (63  &  64  Vict.  c.  50), 
s.  4,  the  provisions  of  sect.  34  of  the  Act  of  1883  shall  apply  to 
a  fixture  or  building  acquired  by  a  tenant  in  like  manner  as 
they  apply  to  a  fixture  or  building  affixed  or  erected  by  a 
tenant. 

By  the  Market  Gardens  Compensation  Act,  1895  (58  &  59 
Viet.  c.  27),  s.  3,  the  provisions  of  sect.  34  of  the  Agricultural 
Holdings  Act,  1883,  were  extended  to  improvements  executed 
in  or  upon  market  gardens. 
Executors  not  In  Bucklaud  V.  Butterjield{z),  a  question  arose  whether  a 
remove  a  tenant  for  years  had  a  right  to  remove  a  conservatory  and 
conservatory,  pinery :  The  conservatory,  which  had  been  purchased  by  the 
tenant  and  brought  from  a  distance,  was  by  him  erected  on  a 
brick  foundation,  fifteen  inches  deep ;  upon  that  was  bedded  a 
sill,  over  which  was  frame-work,  covered  with  slate ;  the  frame- 
work was  eight  or  nine  feet  high  at  the  end,  and  about  two  in 
front :  This  conservatory  was  attached  to  the  dwelling-house  by 
eight  cantilevers  let  nine  inches  into  the  wall,  which  cantilevers 
supported  the  rafters  of  the  conservatory :  Resting  on  the  canti- 
levers was  a  balcony  with  iron  rails :  The  conservatory  was  con- 
structed with  sliding  glasses,  paved  with  Portland  stone,  and 
connected  with  the  parlour  chimney  by  a  flue :  Two  windows 
were  opened  from  the  dwelling-house  into  the  conservatory,  one 
out  of  the  dining-room,  another  out  of  the  library :  A  folding 
door  was  also  opened  into  the  balcony ;  so  that  when  the  conser- 
vatory was  pulled  down,  that  side  of  the  house  to  which  it  had 
been  attached  became  exposed  to  the  weather :  Surveyors  who 
were  called  stated  that  the  house  was  worth  50/.  a  year  less 
after  the  conservatory  and  pinery  had  been  removed ;  Dallas, 
C.  J.,  in  delivering  the  judgment  of  the  Coui't  of  Common  Pleas, 

(z)  2  Brod.  &  BiBgh.  54. 


&c. 
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said,  ''  Allowing  that  matters  of  ornament  may  or  may  not  be 
removable,  and  that  whether  they  are  so  or  not,  must  depend  on 
the  particidar  case,  we  are  of  opinion  that  no  case  has  extended 
the  right  to  remove  nearly  so  far  as  it  would  be  extended,  if 
such  right  were  to  be  established  in  the  present  instance ;  and 
we  agree  with  the  learned  judge  who  tried  the  cause  (Mr.  Baron 
Graham),  in  thinking  that  the  building  in  question  must  be 
considered  as  annexed  to  the  freehold,  and  the  removal  of  it 
consequently  waste"  {a).  This  case,  therefore,  is  an  authority 
that  the  executors  of  tenant  for  life,  or  in  tail,  or  in  fee,  are  not 
entitled  to  remove  a  conservatory  such  as  described  above  {b). 

In  the  case  of  Gri/iiics  v.  Botveren  (c),  the  question  was  Pumi^s. 
respecting  a  tenant's  right  to  remove  a  pump  which  he  had 
erected  on  the  demised  premises  at  his  own  expense :  It  was 
attached  to  a  stout  perpendicular  plank :  this  plank  rested  on 
the  ground  at  one  end,  and  at  the  other  was  fastened  by  an  iron 
bolt  or  pin  to  an  adjacent  wall,  from  which  it  was  distant  about 
four  inches :  Tlie  pin,  which  had  a  head  at  one  end,  and  a  screw 
at  the  other,  passed  entirely  through  the  wall :  The  tube  of  the 
pump  passed  through  a  brick  flooring  into  a  well  beneath : 
This  well  had  originally  been  open,  but  the  tenant  had  arched 
it  over  when  he  erected  the  pump :  And  in  withdrawing  the 
tube,  four  or  five  of  the  floor  bricks  were  displaced,  but  the  iron 
pin  which  attached  the  perpendicular  plank  to  the  wall  was  left 
in  the  wall  when  the  plank  was  removed  :  Under  these  circum- 
stances the  Court  of  Common  Pleas  was  of  opinion,  that  the 
pump  was  removable  as  a  tenant's  fixture. 

It  may  be  observed  that  it  has  been  decided,  that  a  tenant  The  fixtures 

must  use  his  privilege  in  removing  fixtures,  dunng  the  continnance  moved  before 

of  Itlfi  term:  for  if  ho  forbears  to  do  so  within  this  period,  the  the  tenacy 

expires : 

((()  See  also  accord.  Jenkins  v.  at  the  end  of  the  term ;  but  Lord 
Gdhing,  2  Johns.  &  H.  520  ;  in  Ellenborough,  in  Elwes  v.  Maw, 
which  case,  Wood,  V.-C,  held  that  speaking  of  that  didum,  said,  that 
though  greenhouses  could  not  be  there  certainly  existed  no  decided 
removed,  nor  the  boiler  which  had  case,  and  he  believed,  no  recog- 
beeu  built  into  the  masonry,  the  nized  opinion  or  practice  on  either 
pipes  connected  with  screws  were  side  of  Westminster  Ilall,  to  war- 
removable.  It  is  expressly  said  by  rant  such  an  extension.  And  Dallas, 
Lord  Kenyon,  in  Penton  v.  Rohart,  C.  J.,  in  the  above  case  of  Buckhtnd 
2  East,  90,  that  whei-e  hothouses  v.  7>»<<e/yi('W,  seems  to  approve  Lord 
and  greenhouses,  and  the  like,  have  Ellenborough's  observation, 
been  put  up  by  nurserymen  and  (6)  See  also  West  v.  Blakevuy, 
gardeners  at  their  own  expense,  2  M.  <&  G.  729. 
such  things  might  be  taken  away  (c)  6  Bingh.  437. 
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within  a  rea- 
souable  time, 
in  the  case  of 
tenant  for  life. 


law  prcsuraos  that  ho  voluntarily  relinquishes  his  claim  in  favour 
of  his  landlord  [d).  Ileuco  it  follows,  that  if  a  tenant  from  year 
to  year  of  a  house  dies,  and  his  executor  or  administrator  gives 
a  notice  to  quit,  ho  should  take  care  to  remove  the  fixtures,  or 
dispose  of  the  right  of  the  deceased  to  them,  hoforo  such  notice 
expires.  In  the  case  of  a  tenant  for  life,  or  in  tail,  his  executor 
must,  it  should  seem,  remove  the  fixtures  to  which  he  is  entitled 
within  a  reasonable  time  after  the  death  of  the  testator. 


General 
conclusion  as 
tn  the  right 
to  fixtures. 


In  conclusion  of  the  subject  of  the  right  of  executors  to  fix- 
tures generally,  it  may  be  observed,  that,  after  all,  the  question 
whether  fixtures  be  removable  or  not  in  a  great  measure  depends 
on  the  individual  circumstances  of  each  particular  case,  with 
reference  to  the  nature  of  the  article,  and  the  mode  in  which  it 
is  fixed  {e) .  In  the  words  of  Lord  Macnaghten  in  Leigh  v. 
Taylor  (_/'),  "  The  question  is  still  as  it  always  was,  has  the  thing 
in  controversy  become  parcel  of  the  freehold  ?  To  determine 
that  question  you  must  have  regard  to  all  the  circumstances  of 
the  particular  case — to  the  taste  and  fashion  of  the  day  as  well 
as  to  the  position  in  regard  to  the  freehold  of  the  person  who  is 
supposed  to  have  made  that  which  was  once  a  mere  chattel  part 
of  the  realty.  The  mode  of  annexation  is  only  one  of  the  cir- 
cumstances of  the  case,  and  not  always  the  most  important — and 
its  relative  importance  is  probably  not  what  it  was  in  ruder  or 
simpler  times." 


{d)  Lydc  V.  Russell,  1  B.  &  A. 
394.  The  tenant's  right  has  been 
defined  to  continue  during  his 
original  term,  and  such  further 
period  of  possession  by  him,  as  he 
holds  the  premises  under  a  right 
still  to  consider  himself  a  tenant : 
Mackintosh  v.  Trotter,  3  M.  &  W. 
186.  In  the  absence  of  special 
contract,  tenants'  fixtures  cannot 
be  removed  after  the  termination 
of  the  lease,  and  this  rule  applies, 
whether  the  lease  determines  by 
effluxion  of  time,  or  by  re-entrj'  on 
forfeiture :  Pinjh  v.  Arton,  L.  E.  8 
Eq.  626. 

In  cases  within  the  Agricultural 
Holdings  Act,  1883,  a  tenant  has  a 
reasonable  time  after  the  termination 
of  the  tenancy  to  remove  any  engine, 


machinery,  fencing,  or  other  fixtui'e 
affixed  by  him,  or  any  building- 
erected  by  him,  if  he  is  not  under 
the  Act,  or  otherwise,  entitled  to 
compensation  therefor,  or  if  he  has 
not  affixed  or  erected  such  fixture, 
or  building,  in  pursuance  of  some 
obligation  in  that  behalf,  or  instead 
of  some  fixture  or  building  belong- 
ing to  the  landlord. 

(e)  By  Tindal,  C.  J.,  in  Gri/mes  v. 
Boweren,  6  Bingh.  439.  See  also 
Avery  v.  Cheslyn,  3  A.  &  E.  75 ; 
Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115. 

(/)  [1902]  A.  C.  157,  162.  As 
to  a  mortgagee's  title  to  fixtures  as 
against  the  owner  under  a  hire- 
purchase  agreement,  see  Reynolds 
V.  Ashhy  tfc  Son,  [1904]  A.  C.  466. 


oil.  11.  §  111. J     tScparale  Fropertij  of  Widow. 


571 


3.  Separate  Property,  Parap//eriia/i(/,  and  otJier  lif(j/ds  of  the 

Widow. 

'3.  Personal  chattels  inanimate  in  possession  from  which  the 
executor  or  administrator  is  excluded  in  favour  of  the  widow. 

By  reason  of  the  Provisions  of  the  Married  Women's  Pro- 
perty Act,  1882,  all  gifts  made  to  a  married  woman  on  or  after 
January  1,  l88o,  become  her  separate  property  as  if  she  were  a 
feme  sole.  But  inasmuch  as  questions  may  arise  as  to  gifts  to 
the  wife,  and  separate  property  accruijig  to  her  before  that  date, 
and  as  the  Act  has  not  abolished  the  general  law  as  to  parapher- 
nalia [g),  it  seems  convenient  to  preserve  in  this  Edition  the 
statement  of  the  law  on  this  subject  in  the  shape  in  which  it 
appeared  in  the  earlier  Editions. 

Marriage  was  formerly  an  absolute  gift  to  the  husband,  as 
well  of  all  the  chattels  of  which  the  wife  was  actually  and 
benefieially  possessed  at  the  time  he  married  her  (/?),  as  also  of 
such  as  came  to  her  during  marriage,  whether  she  survived  him 
or  not(/).     And  consequently,  though  his  wife  outlived  him, 


((/)  Tasker  v.  Tasker,  [1895]  P.  1. 
(/t)  Co.  Lit.  351,  h.  And  there 
was  no  distinction  in  this  respect 
between  pi'ojjerty  to  which  the  wife 
was  entitled  at  Equity,  and  property 
to  which  she  was  entitled  at  Law, 
though  in  the  former  case  the  wife's 
equity  to  a  settlement  might  arise  : 
Osborn  v.  Morfjan,  9  Hare,  432. 

(i)  These  rules  of  law,  however, 
had  been  considerably  modified  by 
the  Married  Women's  Property 
Act  (33  &  34  Vict.  c.  93),  which 
came  into  operation  on  the  9th  day 
of  August,  1870.  By  that  Act 
(which,  save  in  respect  of  accrued 
lights  and  liabilities,  is  repealed  by 
the  Married  Women's  Property  Act, 
1882),  any  married  woman  became 
absolutely  entitled,  independent  of 
her  husband,  to — 
a.  Her  earnings,  made  separately 
from  her  husband,  and  invest- 
ments thereof  (s.  1). 
h.  Government  annuities  and  de- 
posits  in   savings  banks   in  her 


own    name,    whether    before   or 
after  marriage  (s.  2). 

c.  Sums  invested  in  certain  secu- 
rities, companies,  or  societies 
(ss.  3,  4,  5),  in  respect  of  which 
the  married  woman  had  obtained 
the  statutory  order  required  by 
the  Act. 

d.  Policies  of  insurance,  and  all 
benefits  thereof,  effected  by  her 
on  her  own  life  or  her  husband's 
for  her  separate  use,  if  so  ex- 
pressed on  the  face  of  the  policy 
(s.  10). 

e.  Any  property  hers  before  mar- 
riage, which  her  husband,  by 
writing  under  his  hand,  had 
agreed  with  her  should  be  her 
separate  property  after  marriage 
(s.  11).  And  if  married  on  or 
after  the  9th  of  August,  1870, 
to— 

/.  Any  personal  property  to  which 
a  woman  shall  become  entitled 
during  her  marriage  as  next  of 
kin  or  one  of   the  next  of   kin 
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Separate 
piv.iicrty. 


thfy   went    to   liis   executor,    if    ho   made   a   AVill,  or   to   his 
administrator  if  he  died  intestate. 

But  Ly  conveying  her  property  to  trustees  for  lier  separate 
use  before  marriage,  the  wife  might,  independently  of  the 
Married  Women's  Property  Acts,  preserve  it,  in  eases  clear 
of  fraud  on  the  marital  riglits  of  the  husband,  separate  from 
her  husband,  and  those  claiming  from  or  through  him,  both 
at  law  and  in  equity :  for  wherever  the  trust  can  be  supported 
in  equity,  the  trustee  will  be  entitled  at  law  (/.),  And  if 
personal  property  was  bequeathed  to,  or  settled  upon,  a 
married  woman  for  her  separate  use,  even  without  the  pre- 
caution of  the  intervention  of  trustees,  the  wife's  separate 
interest  was  protected  in  equity  by  the  conversion  of  her 
husband  into  a  trustee  for  her  (/)  ;  and  consequently,  upon  his 


of  an  intestate,  or  any  sum 
not  exceeding  200^  to  which 
she  shall  after  her  marriage 
become  entitled  by  deed  or  "Will 
(sect.  7).  Eents  and  profits  of 
real  property  descending  on  any 
woman  married  after  the  passing 
of  the  Act  as  heiress  or  co- 
heiress of  an  intestate  (sect.  8). 
In  Johnsons.  Jolinson,  35  C.  D. 
345,  it  was  decided  that  the  8th 
section  of  the  Act  does  not 
enable  a  woman  to  pass  by  an 
unacknowledged  deed  the  fee 
simple  of  real  estate  descended 
upon  her.  The  words  "  shall 
become  entitled "  in  these  sec- 
tions of  this  Act  have  been 
held  to  apply  to  a  reversion 
falling  in  after  marriage :  Lane 
V.  Oakes,  30  L.  T.  N.  S.  "726; 
Hoivard  v.  Banh  of  England, 
L.  E.  19  Eq.  295.  It  is  other- 
wise under  the  words  of  sect.  5  of 
the  Act  of  1882  :  Reid  v.  Reid,  31 
C.  D.  402  ;  Ee  Dixon,  35  C.  D.  4  ; 
see  post,  p.  573,  note  («).  All  the 
Act  does  is  to  create  a  statutory 
separate  use.  It  does  not  give  a 
legal  separate  property,  nor  give, 
excepting  under  the  11th  sec- 
tion  as    between    husband    and 


wife,  a  remedy  to  the  wife  ex- 
cejit  through  a  Court  of  Equit3^ 
Her  sepai'ate  earnings,  there- 
fore, are  under  this  Act  equitable 
assets,  distributable  amongst  all 
her  creditors,  and  not  legal  assets 
out  of  which  her  executor  is 
entitled  to  retain  his  own  debt : 
Re  l^ouWs  Estate,  6  C.  D.  739. 
This  Act,  it  will  be  observed, 
contains  no  section  like  sect.  1  of 
the  Act  of  1882  affecting  the 
cajiacity  of  a  married  woman  to 
acquire,  hold,  and  dispose  by 
Will  or  otherwise  of  all  real  or 
personal  property  as  if  she  were 
Si  ft' me  sole. 

(A)  By  Lord  Mansfield,  in  Hase- 
lintou  V.  GiU,  3  T.  E.  620. 

(?)  Parker  v.  Brooke,  9  Ves.  583; 
Rich  V.  Cockell,  ibid.  375,  in  Lord 
Eldon's  judgment.  Where  there  is 
sufficient  evidence  to  show  an  in- 
tention on  the  part  of  the  wife  that 
the  husband  shall  emjDloy  the  money 
for  his  own  use,  or  for  the  family 
expenditure,  as  he  might  think 
proper,  the  assent  of  the  wife  to 
such  application  of  the  money 
puts  an  end  to  the  trust  for  her 
separate  use  :  Gardner  v.  Gardner, 
1  Giff.  126. 
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death,  the  property  did  not  form  a  part  of  the  beneficial  estate 

of  his  executors  or  administrators  {m). 

These  rules  will   still   ffoveil'n  all  those  cases  which  do  not  Law  since 

M  W  P  Act 
fall  within  the  Married  Women's  Property  Act,  1882.     The  i8s2. '    '       ' 

Married  Women's  Property  Act,  1882  (4o  &  46  Vict.  c.  75),  Stat.  45  &  46 

by  section  1,  sub-s.  (1),  enacts  that,  "a  married  woman  shall  in  g  i'   '     ' 

"  accordance    with    the    provisions  of   this    Act    be  capable  of 

"  acquiriug,  holding,  and  disposing  by  Will  or  otherwise  of  any 

"  real  or  personal  property  as  her  separate  property  in  the  same 

"  manner  as  if  she  were  a  feme  sole  without  the  intervention  of 

"  any  trustee." 

By  section  2  it  is  enacted,  that  "  every  woman  who  marries  S-  -• 
"after  the  commencement  of  this  Act"  [January  1,  1883], 
"  shall  be  entitled  to  have  and  to  hold,  as  her  separate  property, 
"  and  to  dispose  of,  in  manner  aforesaid,  all  real  and  personal 
"  property  which  shall  belong  to  her  at  the  time  of  marriage,  or 
"  shall  be  acquii'ed  by  or  devolve  upon  her  after  marriage, 
"  including  any  wages,  earnings,  money  and  j^roperty  gained  or 
"  acquired  by  her  in  any  employment,  trade,  or  occupation  in 
"  which  she  is  engaged,  or  which  she  carries  on  separately  from 
"her  husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
"  scientific  skill." 

And   by   section   o{)i),   it   is   enacted   that  "every   woman  S.  o. 

(?«)  Thus,  according  to  the  equit-  interest,  must  ohtain  a  grant  of 
able  doctrine  of  separate  use,  if  the  administration  :  see  ante,  p.  521, 
husband  survives  and  the  wife  dies  n.  (//).  The  appointment  by  a  mar- 
in  actual  possession  of  her  separate  ried  woman  of  executors  is  not  a 
property  without  having  exercised  disposition  by  her  of  her  separate 
her  right  of  disposing  of  it  by  deed  estate  so  as  to  deprive  her  husband 
or  Will,  the  quality  of  separate  of  separate  estate  undisposed  of  by 
property  ceases  at  her  death,  and  her  Will :  lie  Lambert's  Estate,  39 
the  fund  belongs  to  the  husband  in  C.  D.  626. 

his  marital  right,  so  that  he  need  (")  It  is  to  be  observed  that  in 

not  become   her    administrator  in  Beid  v.  Betd,  31  C.  D.  402,  follow- 

order    to    entitle    himself    to    it :  ing  Be  Tucker,   54  L.  J.  Ch.  874, 

Molony  v.   Kennedy,    10  Sim.   254.  and  Be   Adames    Trusts,   54   L.   J. 

See   also    Came  v.    Brice,  7  M.  &  Ch.  878,  and  overruling  Be  Dixon, 

W.    183  ;    Messenger   v.    Clarice,    5  54  L.  J.  Ch.  964  (this  last  case  was 

Exch.     388;      Bird    v.    Peagrum,  reversed  on  appeal:  see  Be  Dixon, 

13    C.    B.    639;    Bourne    v.    Fos-  35    C.    D.    4),  Baynton   v.    Collins, 

brook,    18   C.   B.   N.  S.  515.     It  is  27  C.  D.  604,  Thompson  v.  Curzon, 

otherwise  under  the  Act  of  1882,  29  C.  D.   177,  it  was  decided  that 

as  thereunder  the  wife  takes  as  a  if  a   woman    married    before    the 

feme  sole  and  the  husband,  surviv-  commencement     of     the     Married 

ing,  not  having  taken  any  legal  Women's  Property  Act,  1882,  has 
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*'  married  Loforo  tlio  commencement  of  this  Act  shall  be  entitled 
"  to  have  and  to  hold,  and  to  dispose  of,  in  manner  aforesaid,  as 
"  her  separate  property,  all  real  atid  personal  property,  her  title 
"  to  which,  whether  vested  or  contingent,  and  wliether  in 
"  possession,  reversion,  or  remainder,  shall  accrue  after  the 
"  commencement  of  this  Act,  including  any  wages,  earnings, 
"  money,  and  property  so  gained  or  acquired  by  her  as  afore- 
"  said." 
^-  ^'''-  And  fm-tlier,  by  section   10,  it  is  enacted,  ''that  nothing  in 

"  this  Act  contained  shall  interfere  with,  or  affect,  any  settle- 
"ment,  or  agreement  for  a  settlement,  made  or  to  be  made, 
"  whether  before  or  after  marriage,  respecting  the  property  of 
"  any  married  woman,  or  shall  interfere  with,  or  render 
'*  inoperative,  any  restriction  against  anticipation  at  present 
"  attached,  or  to  be  hereafter  attached,  to  the  enjoyment  of  any 
"  property  or  income  by  a  woman  under  any  settlement,  agree- 
"  ment  for  a  settlement,  Will,  or  other  instrument :  but  no 
"  restriction  against  anticipation  contained  in  any  settlement,  or 
"  agreement  for  a  settlement,  of  a  woman's  own  property  to  be 
"  made  or  entered  into  by  herself,  shall  have  any  validity  against 
"  debts  contracted  by  her  before  marriage,  and  no  settlement,  or 
"  agreement  for  a  settlement,  shall  have  any  greater  force  or 
"  validity  against  creditors  of  such  woman  than  a  lilce  settlement, 
"  or  agreement  for  a  settlement,  made,  or  entered  into,  by  a  man 
"  would  have  against  his  creditors  "  (e>), 

before  the   commeucement   of  the  19  excludes  from  the  operation  of 

Act  acquired  a  title  whether  vested  sect.  5  and  the  other  sections,  pro- 

or  contingent,  and  whether  in  re-  perty  the  subject  of  any  settlement, 

version  or  remainder,  to  any  pro-  which  would  have  bound  it  if  the 

perty,  such  property  is   not  made  Act  had  not  passed,  even   though 

her  separate  estate  by  sect.  5(1)  of  such  property  may  accrue  to   the 

the  Act  though  it  fall  into  posses-  wife   after  the    commencement  of 

sion  after  the  commencement  of  the  the   Act :     Re   Stonor^s    Trusts,    24 

Act.     On  the  other  hand,  sect.  7  of  C.  D.  195 ;    Be  Whitaker,  34  C.  D. 

the  Act  of  1870,  in  which  the  words  227  ;  Hancock  v.  Hancoch,  38  C.  D. 

are   "to  which  she  shaJI  become  en-  78;     Stevens     v.     Trevor  -  Garrich, 

if iY?e(^,"  was  held  to  include  property  [1893]    2    Ch.    307;    BucMand  v. 

to  which  the  married  woman  had  a  Bncldand,  [1900]  2  Ch.  534.     See 

reversionary  title  before  marriage  also  Re  Queade's   Trusts,   54  L.  J. 

but  which  fell  into  possession  after-  Ch.  788,  which  seems  to  have  been 

wards:    Lcme   v.    Oakes,   30  L.  T.  disapproved  of  by  North,  J.,  and 

N.    S.    726 ;    Hoivard  v.    Bank   of  also   by   the   Court   of  Appeal    in 

England,  L.  E.  19  Eq.  295,  300.  Hancock  v.  Hancock,  uhi  supra. 
(o)  It  may  be  observed  that  sect. 
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The  scope  of  section  1  seems  to  be  to  declare  the  status  of  a  Application 
married  woman,  and  not  to  deal  with  the  kinds  of  property 
affected  by  the  Act,  which  latter  are  dealt  with  by  sections  2 
and  5.  Section  1  (1)  must,  however,  be  construed  along  with 
sections  2  and  5  and  does  not  give  a  married  woman  power  to 
dispose  of  property  not  falling  within  the  scope  of  either  of  the 
two  latter  sections  [p). 

It  can  hardly  be  that  the  statute  intended  to  make  all 
property  possessed,  or  acquired,  by  a  married  woman  in  her  own 
right  her  separate  property,  iiTespective  of  the  date  of  her  mar- 
riage and  the  date  of  the  acquisition  of  that  property  :  otherwise 
sect.  2,  sub-s.  1,  and  sect.  5  would  be  unnecessary.  And  there 
seems  to  be  no  property  to  which  sect.  1  can  apply  beside  the 
subject-matter  of  sects.  2  and  5.  It  cannot  apply  to  property 
which  is  separate  property  by  marriage  settlement,  because  this 
is  excluded  from  the  operation  of  the  Act  by  sect.  19,  nor  to  choses 
in  action  not  reduced  into  possession  of  a  woman  married  before 
and  acquired  by  her  prior  to  the  Act,  because  the  Married 
Women's  Property  Act  does  not  affect  devolution,  nor  to  pro- 
perty which  has  become  the  separate  property  of  the  wife  by 
virtue  of  the  Act  of  1870,  because  the  interest  given  to  the  wife 
under  that  Act  is  merely  a  beneficial  interest,  and  the  Act  of 
1882  does  not  amend  the  Act  of  1870,  but  repeals  it,  and  pro- 
vides that  such  repeal  shall  not  affect  any  act  done  or  right 
acquired  while  the  Act  of  1870  was  in  force  {q). 

The  Married  Women's  Property  Act,  1882,  unlike  the  25th 
section  (r)  of  the  Divorce  Act,  1857  (20  &  21  Vict.  c.  'S6),  does 
not  affect  the  devolution  of  property  undisposed  of  by  the  mar- 
ried woman  («), 

The  inquiry  as  to  what  words  are  sufficient  according  to  the  What  words 
equitable  doctrine  to  give  the  wife  an  interest  separate  from  her  sepamte 
husband  appears  to  belong  more  properly  to  the  general  Law  of  estate : 
Husband  and  Wife,  than  to  a  Work  on  the  Law  of  Executors 
and  Administrators ;  and  it  is  not,  therefore,  deemed  requisite 
to  pursue  it  at  any  length  in  this  Treatise  :  However,  it  is  to  be 

(jj)  Re  Cuno,  43  C.  D.  12.  as   a  feme  sole,    and  that  on   her 

{q)  This   seems  to   be  the   view  decease  the  same  shall,  in  case  she 

taken  in  Re  Ginio,  43  C.  D.  12.  shall  die  intestate,  go  as  the  same 

{r)  This  section,  referring  to  pro-  would  have   gone   if  her  husband 

perty  acquired  by  the  wife  after  the  had  been  then  dead.     See  also  ante, 

date  of  a  judicial  separation,  pro-  p.  321. 

vides  that  such  property  may  be  (s)  Re  Lambert's  Estate,  39  C.  D. 

disposed  of  by  her  in  all  respects  626. 
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observed  that  questions  as  to  tbe  construction  of  settlements  on 
married  women  or  "svomen  about  to  bo  married  may  still  not 
unfrequently  arise,  notwithstanding  the  Married  Women's  Pro- 
perty Act,  1882,  because  sect.  19  of  that  Act  excludes  such 
settlements  from  the  operation  of  it.  Independently  of  the 
Married  Women's  Property  Act,  a  gift  to  the  separate  use  of  an 
unmarried  woman  excludes  a  future  husband  {t),  and  an  ante- 
nuptial settlement  of  money  or  jewels,  furniture  or  other  move- 
ables, made  by  the  husband  himself  of  his  own  property  upon 
the  wife,  will  be  valid,  as  well  against  the  husband  himself  and 
volunteer  claimants  from  him,  as  also  against  his  creditors. 
Nor  will  it  alter  the  case  that  the  husband  was  indebted  at  the 
time  of  making  the  settlement,  and  that  his  future  wife  knew  it : 
nor  that  the  husband  had  the  joint-possession,  as  long  as  he 
lived,  of  the  furniture,  &c.  («)  ;  nor  that  the  wife  brought  him 
no  portion. 

The  same  principle  of  equity  which  secures  the  interest  of  the 
wife  in  the  case  of  a  settlement  or  bequest,  will  protect  it  when 
the  husband  agrees  before  marriage,  by  writing,  that  his  wife 
shall  be  entitled  to  specific  parts  of  her  personal  estate  to  her 
separate  use,  although  the  legal  title  becomes  vested  in  him  by 
the  subsequent  marriage :  In  such  a  case  the  husband  will  be 


{t)  TiiJlett  V.  Armstrong,  4  Mj-lne 
&  Cr.  377,  390. 

((«)  Campion  v.  Cotton,  17  Ves. 
264.  But  wliere  the  husband,  with, 
the  knowledge  of  the  wife,  had 
committed  an  act  of  bankruptcy 
before  the  execution  of  the  settle - 
njent,  and  an  adjudication  of  bank- 
rupitcy  followed  within  twelve 
months,  the  settlement,  though 
antenuptial,  was,  while  such  act 
of  bankruptcy  was  available  for 
adjudication,  held  invalid ;  for,  by 
relation,  the  property  had  ceased  to 
be  the  property  of  the  bankrupt 
before  the  settlement  was  executed  : 
Fraser  v.  Thompson,  4  De  G.  &  J. 
659.  In  the  case  of  DuJmer  v. 
Hunter,  L.  E.  8  Eq.  46,  a  man 
executed  an  antenuptial  settlement 
and  married  a  woman  with  whom 
he  had  previously  cohabited  with 
intent  to  defraud  his  creditors,  the 


wife  being  implicated  in  the  trans- 
action, and  it  was  held  that  the 
settlement  was  fraudulent  and  void 
as  against  creditors.  x\nd  by 
sect.  47  (2)  of  the  Bankruptcy  Act, 
1883,  it  is  provided  that  "any 
"  covenant  or  contract  made  in 
' '  consideration  of  marriage  for  the 
"  future  settlement  on  or  for  the 
"  settlor's  wife  or  children  of  any 
"  money  or  j^roperty  wherein  he 
"  had  not  at  the  date  of  his  mar- 
"  riage  any  estate  or  interest 
"  whether  vested  or  contingent  in 
"  possession  or  remainder,  and  not 
' '  being  money  or  property  of  or  in 
"  right  of  his  wife  shall  on  his 
"  becoming  bankrupt  before  the 
"  property  or  money  has  been 
"  actually  transferred  or  paid  pur- 
"  suant  to  the  contract  or  covenant 
"  be  void  against  the  trustee  in  the 
"  bankruptcy."     On  the  construe- 
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a  trustee  for  the  wife's  separate  use,  and  the  trust  will  bind  his 
executors  and  administrators  (.r). 

Likewise  a  ^w.s^nuptial  settlement  of  property  by  the  husband  Post-miptiMl 
on  the  wife  is  obligatory  upon  himself  and  all  persons  claiming 
as  volunteers  from  or  through  him  (//).  And  such  a  settlement 
will  protect  the  property  even  against  creditors,  unless  it  can 
be  considered,  from  the  circumstances  under  whicli  it  was  made, 
fraudulent  as  against  them  under  the  statutes  of  Elizabeth  (z)  ; 


tion  of  this  section,  see  Be  Bris, 
[1904]  1  K.  B.  451 ;  [1904]  2  K.  B. 
769. 

(x)  Bvit  the  agreement  must  be 
in  writing,  by  reason  of  the  4th 
section  of  the  Statute  of  Frauds, 
enacting  that  no  action  shall  be 
brought  whereby  to  charge  any 
person  upon  any  agreement  made 
in  consideration  of  marriage,  unless 
some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith, 
or  by  some  other  person  by  him 
lawfully  authorized :  Ban  dull  v. 
Morgan,  12  Ves.  74 ;  Warden  v. 
Jones,  23  Beav.  487  ;  S,  C,  2  De  Q. 
&  J.  76  ;  Qoldicutt  v.  Toivnsliend, 
28  Beav.  445.  These  and  other 
authorities  have  overruled  Dun- 
das  V.  Duters,  1  Ves.  199.  But  if 
a  man,  on  his  marriage  with  a 
woman,  enters  into  a  mere  parol 
agreement  with  her,  that  a  sum 
of  money  shall  be  transferred  to 
trustees  upon  trust  for  himself, 
his  intended  wife,  and  the  children 
of  the  mai-riage,  and  the  money  is, 
before  the  marriage,  actually  trans- 
ferred to  the  trustees,  who  hold  it 
solely  upon  the  trusts  agreed  upon, 
the  fact  that  the  instrument  de- 
claring the  trusts  is  executed  by 
them  subsequently  to  the  marriage 
does  not  make  it  a  voluntary  in- 
strument, and  enable  creditors  to 
set  it  aside  :  Cooper  v.  Wormald,  27 
Beav.  270.  Indeed,  if  the  non- 
reduction  into  writing  be  owing  to 
the  fraudulent  conduct  of  the  hus- 
W.E. — VOL.  T. 


band,  equity  will  relieve :  Lady 
Montacute  v.  Maxwell,  1  P.  Wms. 
620. 

(y)  See  Curtis  v.  Price,  12  Ves. 
89. 

(2)  The  question  of  the  avoidance 
of  settlements  as  against  creditors 
under  stat.  13  Eliz.  c.  5,  and  the 
avoidance  of  voluntary  settlements 
of  lands,  &c.,  as  against  jiurchasers 
under  stat.  27  Eliz.  c.  4,  are  so 
wide,  and  the  authorities  upon  them 
so  numerous,  that  it  is  considered 
better  to  refer  the  reader  to  the 
text-books  which  deal  exclusively 
with  the  subject,  and  not  to  under- 
take a  detailed  examination  of  the 
law  on  a  point  which  is  but  dis- 
tantly connected  with  the  subject- 
matter  of  this  work.  See  May  on 
Fraudulent  and  Voluntary  Dispo- 
sitions of  Property.  By  the  Volun- 
tary Conveyances  Act,  1893  (56  & 
57  Vict.  c.  21),  s.  2,  it  is  enacted 
that  "  Subject  as  hei'einafter  men- 
"  tioned  no  voluntary  conveyance 
"  of  any  lands,  tenements,  or  here- 
"  ditaments,  whether  made  before 
"  or  after  the  passing  of  this  Act, 
"  if  in  fact  made  bond  fide  and 
"  without  any  fraudulent  intent, 
"  shall  hereafter  be  deemed  fraudu- 
' '  lent  or  covinous  within  the  mean- 
"  ing  of  the  Act  27  Eliz.  c.  4,  by 
"  reason  of  any  subsequent  pur- 
"  chase  for  value,  or  be  defeated 
"  under  any  of  the  provisions  of 
"  the  said  Act  by  a  conveyance 
"  made  upon  any  such  purchase, 
"  any  rule  of  law  notwithstanding." 
V  P 
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or  unless  it  is  avoided  by  tlio  provisions  of  tlio  Bankruptcy 
Act  (a). 

Besides  tlio  means  already  described  of  tbe  acquirement 
"  according  to  the  Equitable  doctrine  "  of  separate  property  by 
a  wife,  she,  even  before  the  Married  Women's  Property  Acts, 
miglit  also  do  so  by  carrying  on  trade  apart  from  her  husband, 
on  her  separate  account,  either  in  consequence  of  an  express 
agreement  between  her  and  her  husband  before  marriage,  or  by 
liis  permission  after  marriage  (b).  There  was  an  important 
distinction  between  the  wife's  right  to  propert}-  acquired  in  the 
two  cases.  When  the  agreement  was  made  previously  to  mar- 
riage, since  the  consideration  was  valuable,  the  transaction  was 
not  only  to  be  obligatory  upon  the  husband  and  his  executors, 
but  also  binding  upon  his  creditors ;  when  the  agreement  origi- 
nated during  the  marriage,  it  was  void  against  his  creditors,  but 
good  against  himself  {c) . 
Savings,  &c.,        The  savings  arising  from  the  separate  property  of  the  wife 


But  by  sect.  3  of  the  same  Act  it  is 
provided  tliat  ' '  This  Act  does  not 
"  apply  in  any  case  in  which  the 
"  author  of  a  voluntary  conveyance 
"  of  any  lands,  tenements,  or  here- 
"  ditaments,  has  subsequently,  but 
"  before  the  passing  of  this  Act, 
"  disposed  of'  or  dealt  with  the 
"  same  lands,  tenements,  or  here- 
"  ditaments  to  or  in  favour  of  a 
"  purchaser  for  value." 

(a)  As  to  the  effect  of  the  bank- 
ruptcy of  a  person  making  a  post- 
niiptial  settlement  upon  such 
settlement,  see  sect.  47  (1)  of  the 
Bankruptcy  Act,  1883,  by  which 
"  any  settlement  of  property  not 
"  being  a  settlement  made  before 
' '  and  in  consideration  of  marriage, 
' '  or  made  in  favour  of  a  purchaser 
"  or  incumbrancer  in  good  faith 
"  and  for  valuable  consideration, 
"or  a  settlement  made  on  or  for 
"  the  wife  or  children  of  the  settlor 
"  of  property  which  has  accrued 
"  to  the  settlor  after  marriage  in 
' '  right  of  his  wife,  shall,  if  the 
"  settlor  becomes  bankrupt  within 
"  two  years  after  the  date  of  the 


"  settlement,  be  void  against  the 
"  trustee  in  the  bankruptcy,  and 
"  shall,  if  the  settlor  becomes  bank- 
"  rupt  at  any  subsequent  time 
"  within  ten  years  after  the  date 
*'  of  the  settlement,  be  void  against 
"  the  trustee  in  the  bankruptcy, 
"  unless  the  parties  claiming  under 
"  the  settlement  can  prove  that  the 
' '  settlor  was  at  the  time  of  making 
"  the  settlement  able  to  pay  all  his 
"  debts  without  the  aid  of  the  pro- 
' '  perty  comprised  in  the  settlement, 
"  and  that  the  interest  of  the  settlor 
"  in  such  property  has  passed  to 
"  the  trustee  of  such  settlement  on 
"  the  execution  thereof."  As  to 
post-nuptial  settlements,  see  also 
Eeed's  BHls  of  Sale  Act,  12th  edit. 
p.  69. 

[h)  Seelladdonv.  Fladgate,  1  Sw. 
&  Tr.  48,  ante,  p.  47,  note  [u).  An 
agreement  with,  or  i^ermission  from, 
her  husband  has  not  been  necessary, 
since  the  Married  Women's  Pro- 
perty Acts,  1870  and  1882.  See 
ante,  j).  571,  note  (■/). 

(c)  2  Eop.  165,  2nd  edit. 
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will  not  form  a  part  of  the  estate  of  her  husband's  executor :  from  -n-ife's 
for  "  the  sprout  is  to  savour  of  the  root  and  go  the  same  property : 
way"  {d).  And  so  jewels,  or  other  things,  bought  by  the  wife, 
with  money  arising  out  of  her  separate  property,  will  not  be 
assets  liable  to  the  husband's  debts  {e).  But  as  she  is  entitled 
to  deal  with  her  separate  estate  as  she  pleases,  if  she  directly 
authorizes  any  moneys  which  form  a  part  of  it,  or  the  savings 
arising  from  it,  to  be  paid  to  her  husband,  he  is  entitled  to 
receive  them,  and  she  can  never  recall  them  (./'). 

The  general  rule  of  law,  before  the  Married  "Women's  Pro-  gifts  from  the 
perty  Act,  derived  from  the  unity  of  person,  was  that  gifts  the  wife : 
from  the  husband  to  the  wife  were  void  :  "  But  in  Courts  of 
Equity,"  Lord  Hardwicke  says  in  Lucas  v.   Zi'^w.s  (^),  "  gifts 
between  husband  and  wife  have  often  been  supported,  though 
the  law  does  not  allow  the  property  to  pass." 

For  though  the  property  did  not  pass  at  law,  yet  in 
equity  a  husband,  being  the  owner  at  law,  might  become 
a  trustee  for  his  wife,  and  if  by  clear  and  irrevocable  acts 
he  made  himself  such  trustee  the  gift  to  his  wife  was  con- 
clusive {h) . 

Thus  in  Lucas  v.  Lucus  (/),  Lord  Hardwicke  decreed  that 
the  defendant  in  the  cause,  a  widow,  was  entitled  to  £1,000 
South  Sea  Annuities  transferred  by  her  husband,  in  his  life- 
time, into  the  name  of  his  wife,  as  a  valid  gift  against  the 
husband  and  his  representatives. 

So  stock  purchased  by  a  man  in  the  names  of  himself  and  stock,  &c., 
his   wife   was,    on    his    death,   held    by    the   Vice- Chancellor  nsband?i?^ 
(Sir  John  Leach)  to  go  to  her  as  the  survivor  (/.•) .     And  in  a  the  names  of 

himself  and 

(r7)  Gore  v.  Knight,  2  Yern.  535.      her  separate  estate. 
So  as  to  her  savings  out   of  her  (y)  Caton  v.  Rideoid,  1  Mac.  & 

aHmony:      Moore    v.    Barler,    34      o.  599,      But   see   also  Darkm  v.       ■ 
L.  J.  Ch.  667.  Darl-in,    17   Beav.    578,   and   ante, 

(e)  Dimcan  y-.   Cash  in,  L.  E.  10      p_  579   jj_  n\ 

C.  P.  554.     Accordinoiy  in  Brooke  ,  \  ^    \.-i     ^,-^     o        ^      n     7 

*=  ■'  {g)  1  Atk,  2/1.    See  also  fr/Yr/;roH 

V.  Brooke,  25  Beav.   342,  husband  r      77           o  aj-i     ono 

.  V.  Londonderry,  6  AtK.  6vo. 
and  wife  had  for  many  years  lived, 

1              ,-Ti  T   •                  A      TT  {h)  Meivs  Y.  Meu's,  15  Beav.  533: 

and  were  still  living  separate :  He  ^  ^ 

•  ..    ^              £     x,           •   i.  Grant  v.  Grant,  34  L.  J.  Ch.  641. 
remitted  money  lor  her  maintenance 

1              i. .  "cix.           J               1  See  »os^,  p.  581,  n.  ())),  as  to  imper- 

and  suijport :  She  .saved  a  consider-  ^      '^         \     ^\'        .„ 

n           ,  •            A     1  -i          -u  n  1  feet  gifts  by  husband  to  wiie. 

able  portion  : — And  it  was  held  by  b          j 

Eomilly,  M.  E.,  that  the   husband  (0  1  ^^^-  2^. 

could  not  recover  back  these  savings;  {k)  Larimer    v.    Larimer,    MSS. 

for  that  th.e  remittances  must,  as  Mr.  Beames,  n.  (46),  to  Rider  v. 

against  the  husband,  be  treated  as  Kidder.  10  Ves.  367,  2nd  edit. 

pp2 
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wife,  or  in 
her  name : 


•what  is  suffi- 
cient evidence 
of  a  gift  by 
husband  to 
wife. 


similar  case,  Lord  Eldon,  (J.,  said  it  was  prima  fdcio  a  gift 
to  herself  in  the  event  of  her  surviving,  unless  evidence  of 
contemporaneous  acts,  showing  a  contrary  intention,  were 
produced  (/).  So  where  the  hushand  lends  out  money  upon 
securities  taken  in  the  names  of  himself  and  wife,  and  dies, 
the  wife  is  entitled  by  survivorship,  if  there  are  siifficient 
assets  without  this  money  to  pay  debts  (>>i) .  And,  generally, 
where  a  husband  purchases  personal  property  in  the  name  of 
his  wife,  or  in  their  joint  names,  it  will  be  presumed,  in  a 
case  clear  of  fraud,  to  have  been  intended  as  an  advancement 
and  provision  for  the  wife,  and  on  surviving  her  husband  she 
will  be  entitled,  unless  he  has  aliened  the  property  in  his 
lifetime  {n). 

But  where  the  widow  seeks  to  establish  a  gift  from  her 
husband  in  his  lifetime,  she  must  adduce  evidence  beyond 
suspicion  (o)  ;  and  nothing  less  will  do  than  a  clear  ii-revocable 
gift,  either  to  some  person  as  trustee,  or  by  some  clear  and 
distinct  act  of  his,  by  which  he  divested  himself  of  the  property, 
and  engaged  to  hold  it  as  trustee  for  the  separate  use  of  his 
wife  (/j)  ;  and  since  the  Married  Women's  Property  Act,  1882, 
such  a  gift  may  be  made  to  the  wife  direct. 


(/)  Wilde  V.  WiJde,  MS.  1  Eoper, 
Hiisb.  and  Wife,  by  Jacob,  54 ; 
Vance  v.  Vance,  1  Beav.  605 ;  Wil- 
liams V.  Davies,  33  L.  J.  P.  &  M. 
127  ;  Re  Skin's  Trusts,  6  C.  D.  1 15. 

{m)  Chrisfs  Hospital  v.  Budyin, 
2  Vern.  683. 

(?;)  Kingdon  v.  Bridges,  2  Vern. 
67;  (ilaister  v.  Hewer,  8  Ves.  129; 
But  the  presumption  may  be  re- 
butted :  Marshal  v.  Crutivell,  L.  E, 
20  Eq.  328.  So  wliere  a  man  from 
time  to  time  gave  his  wife  sums  of 
money,  part  of  wMch  accumulated 
as  stock  in  bis  name,  and  lie  re- 
ceived the  dividends  and  paid  them 
to  her,  and  in  every  way  treated 
the  stock  as  her  separate  property : 
it  was  held  by  Sir  Cresswell  Cress- 
well,  that  the  wife  had  acquired  a 
separate  estate,  of  which  the  hus- 
band had  considered  himself  trustee 
for  her,  and  to  which  the  Jus  dis- 
ponendi  attached  :    In  the  goods  of 


Smith,  1  Sw.  &  Tr.  125. 

(o)  Walter  v.  Hodge,  2  Swanst. 
92;  Re  Whittaker,  21  C.  D.  657. 
There  is,  however,  no  rule  of  law 
that  the  Court  will  not  establish  a 
claim  against  the  estate  of  a  de- 
ceased person  on  the  evidence  of 
the  claimant  alone,  unless  it  is 
corroborated.  Where  a  claimant's 
case  depends  entirely  on  his  own 
evidence,  the  judge  ought  to  sift 
that  evidence  very  carefully ;  but 
if  the  claimant  gives  evidence  which 
is  not  shown  to  be  inacciu'ate  in 
any  material  point,  and  which 
satisfies  the  judge  of  its  truthful- 
ness, he  ought  to  act  upon  it 
though  it  be  not  corroborated :  Per 
Cotton,  L.  J.,  in  Re  Dillon,  44  C.  D. 
76,  80.  See  also  Re  Oarnett,  31 
C.  P.  9;  Re  Hodgson,  ibid.  177; 
and  SQQ  post,  p.  591,  n.  [cc), 

{p)  M'Lean  v.  Longlands,  5  Ves. 
79,  bv  Lord  Alvanley.     See  also 
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In  a  case,  however,  where  a  husband  gave  directions  to  his 
bankers  to  invest  a  sum  of  money  in  the  funds,  in  the  joint 


2  Swanst.  104;  Mews  v.  Meivs,  15 
Beav.  329  ;  Hoi/es  v.  Kindersley,  2 
Sm.  &  G.  195;  Lloi/dy.  Piujhe,  L.  E. 
8  Ch.  88  ;  Parker  v.  Lechmere,  12 
C.  D.  256.  See  also  Be  Patrick, 
[1S91]  1  Ch.  82,  in  which  case  an 
assignment  of  certain  debts,  but 
•without  any  express  assignment  of 
the  securities  for  the  debts,  was  held 
by  the  Court  of  Appeal  (affirming 
Kekewich,  J.)  to  be  a  complete 
assignment  of  the  debts.  In  Lloyd 
V.  Piirjhe,  an  account  in  the  name  of 
the  wife  was  held  to  be  a  mere 
agency  account  of  the  husband, 
and  on  his  death  the  credit  balance 
was  held  to  be  part  of  his  estate 
though  the  wife  survived  him.  In 
Parker  v.  Lechmere,  the  opening  of 
an  account  with  money  coming  to 
the  wife  in  her  own  right,  in  the 
name  of  the  wife,  was  held  to  be 
evidence  of  the  gift  to  the  wife. 
If  the  husband  makes  an  imperfect 
gift  to  the  wife  the  Court  will  not 
in  the  case  of  a  husband  and  wife, 
any  more  than  in  any  other  case, 
hold  that  the  intending  donor  is  a 
trustee  for  the  wife.  Be  Breton,  17 
C.  D.  416 ;  Moore  v.  Moore,  L.  E. 
18  Eq.  474.  See,  however,  the  cases 
to  the  contrary  cited  by  Hall,  V.-C, 
in  his  j  udgment  in  Be  Breton ,  which 
the  learned  judge  seems  to  have 
declined  to  follow  {Grant  v.  Grant, 
34  L.  J.  Ch.  641 ;  Fox  v.  Hawks,  13 
C.  D.  822 ;  Baddeley  v.  Baddehy,  9 
C.  D.  113),  in  which  imperfect  gifts 
by  a  husband  to  a  wife  seem  to  have 
been  treated  as  not  governed  by  the 
rule,  applying  to  imperfect  gifts  to 
a  stranger,  laid  down  in  Milroy  v. 
Lord,  4  De  G.  F.  &  J.  264  ;  Bichards 
V.  Delhridge,  L.  E.  ISEq.  11.  Cases 
of  imperfect  gifts  of  a  husband  to 
a  wife  will  be  less  likely  to  arise 


now  that  the  wife  can  take  a  gift 
as  if  she  were  a  feme  sole  (Married 
Women's  Property  Act,  1882),  but 
of  coui'se  may  arise  where  the  form 
of  instrument  is  not  applicable  to 
transfer  the  property  in  question. 
The  ground   for   supporting,   as   a 
declaration  of  trust,  an  instrument 
prior  to  the  Married  Women's  Pro- 
perty   Act,     1882,    purporting    to 
transfer  property  to  the  wife  direct- 
ly,  seems  to  have  been  that  the 
husband,  if  he  knew  the  law,  could 
not  have  intended  the  instrument 
to  operate  as  a  transfer,  and  if  the 
gift  is  intended  to  be  taken  by  trans- 
fer, the  Court  will  not  hold  the  in- 
tended   transfer  to   operate    as    a 
declaration  of  trust,  for  then  every 
imperfect     instrument    would    be 
made  effectual  by  being  converted 
into   a  perfect  trust.     It  must  be 
remembered  that,   to   constitute  a 
gift,  there  must  be  either  a  transfer 
of  property  or  a  declaration  of  trust, 
for  there  is  no  equity  to  perfect  an 
imperfect  gift.    See  Milroy  v.  Lord, 
4  De  G.  P.  &  J.  264,  274 ;  Bichards 
V.    Delbridye,    L.    E.     18    Eq.    11; 
Moore    v.    Moore,    ibid.    474,    and 
cf.      Bichardson      v.      Bichardson, 
L.  E.  3   Eq.  686,  and  Morgan   v. 
Malles,m,  L.  E.   10   Eq.   475,  dis- 
approved in  Bichards  v.  Delhridge 
[vide    supra),     but     approved    by 
Bacon,    V.-C,  in   Fox  v.    Hawks, 
13    C.    D.    822.      As    to    what    is 
necessary  to  constitute  a  declara- 
tion of  trust,  see  Warriner  v.  Bogers, 
L.  E.  16  Eq.  340,  348,  where  Bacon, 
V.-C,  says,  "  The  one  thing  neces- 
' '  sary  to  give  validity  to  a  declara- 
"  tion  of  trust  I  take  to  be,  that 
' '  the  donor  or  grantor  should  have 
"  absolutely  parted  with  that  in- 
"  terest  which  had  been  his  up  to 
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Pin-money: 


names  of  himself  and  wife,  and  their  brokers  accordingly  made 
the  purchase:  Lord  Langdale,  M.R.,  held  tliat  the  wife  was 
entitled  to  the  stock  by  survivorship,  altliough  the  husband  died 
after  the  contract,  but  before  tlie  transfer  had  been  com- 
pleted ((/). 

Those  gifts  of  money  by  the  husband  to  the  wife  for 
clothes,  or  to  purchase  ornaments,  or  for  her  separate  expendi- 
ture, Avhich  are  usually  called  pin-money  (/■),  will  be  good  in 
equity  as  against  the  husband,  and  all  volunteer  claimants 
through  him  («). 

Pin-money  may  be  defined  to  be  money  to  which  is  annexed 
a  duty  on  the  part  of  the  wife  of  applying  it  for  her  own 
personal  dress  decoration  and  ornament,  that  is,  for  certain 
purposes  in  which  her  husband  as  well  as  herself  has  an 
interest,  and  is  not  money  which,  like  her  separate  estate,  she 
can  do  what  she  pleases  with  [t). 

Similar  allowances  have  been  supported  in  equity ;  as  where 
from  imsband  ^'^^  husband  voluntarily  allowed  the  wife  to  dispose  and  make 
to  wife :  profit  of  all  such  butter,  eggs,  poultry,  pigs,  fruit,  and  other 

trivial  matters  arising  from  a  farm  (over  and  besides  what  was 
used  by  the  family)  for  her  own  separate  use,  and  called  it  her  pin- 
money ;  out  of  which  the  wife  saved  100/.  ;  which  the  husband 
borrowed,  and  died ;  Lord  Chancellor  Talbot  decreed,  that  there 
being  no  defeienc//  of  assets  to  pay  debts,  the  widow  should  come 
in  as  a  creditor  for  the  100/.  ;  and  the  Court  mentioned  the  case 
of  Catmady  v.  Catmady,  where  there  was  a  like  agreement  made 


and  similar 
allowances 


"  the  declaration,  should  have 
"  effectually  changed  his  right  in 
"  that  respect,  and  put  the  property 
"  out  of  his  power,  at  least  in  the 
' '  way  of  interest " ;  and  in  Moore  v. 
Moore,  L.  E.  18  Eq.  474,  481,  Hall, 
V.-C,  says,  "Though  the  case  is 
"  one  of  husband  and  wife,  the 
"  onus  probandi  rests  upon  the 
' '  plaintiff  to  make  out  a  satisfactory 
"  case  to  entitle  her  to  relief  in 
"  respect  of  these  sums  of  stock 
"  founded  on  the  alleged  gift,  and 
' '  the  case  must  be  tried  and  deter- 
"  mined  exactly  in  the  same  way 
"  as  it  would  have  been  tried  and 
"  determined  if  a  bill  had  been 
"  filed  by  the  iie2.t  friend  of  the 


"  wife  in  the  lifetime  of  the  hus- 
"  band  against  the  husband." 

{q)  Vance  v.  Vance,  1  Beav.  605. 

('/■)  As  to  the  nature  of  pin- 
money,  see  the  elaborate  observa- 
tions of  Lord  Brougham,  C,  in 
Howard  v.  Biybij,  2  CI.  &  Fin.  634  ; 
3  Bligh,  224. 

(s)  2  Roper,  Husb.  and  Wife, 
132,  2nd  edit. 

(t)  Jodrell  V.  JodreJI,  9  Beav. 
pp.  54,  55,  ^9er  Lord  Langdale. 
Besides  personal  decoration,  its 
objects  would,  it  would  seem,  in- 
clude charities  and  bounties  to 
servants.  See  Hoivard  v.  Diyby,  2 
CI.  &  Fia.  658. 
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betwixt  husband  and  wife,  that  upon  every  renewal  of  a  lease 
by  a  husband,  two  guineas  should  be  paid  by  the  tenant  to 
the  wife,  and  this  was  allowed  to  be  her  separate  money  (k). 

So  also  in  Mangey  v.  Hung  erf ord  [x] ,  the  wife  had  saved  a 
considerable  sum  of  money  out  of  housekeeping,  and  in  a  suit 
instituted  against  her  for  a  discovery  of  what  she  had  saved,  she 
insisted  by  answer  that  she  was  not  bound  to  make  such  a 
discovery;  and  upon  exceptions  to  the  answer,  it  was  held 
sufficient  by  Lord  King. 

There  has  already  (//)  been  occasion  to  show  that,  under  the  property 
Divorce  Act,   1857,  s.  25,  property  acquired  by  a  wife,  after  tSe'IJto  a 
obtaining  a  protection  order,  may  be  disposed  of  by  her  in  all  protection 
respects  as  a  feme  sole,  and  will  devolve  on  her  death  as  if  her  Divorce  Act : 
husband  were  then  dead. 

It  often  happens  that  pin-money  is  settled  on  the  wife  by  savings  out  of 
agreement  previous  to  marriage  ;  in  which  case  the  settlement  of  ^'^^^"'"xj'^/7 
pin-money   will    be   binding   not   only   on   the   husband   and  allowances, 
volunteer  claimants   through    him,  but    also  on    his  creditors,  to  husband's 
But  if  the  wife,  by  good   management,  effect  savings  out  of  <iebts: 
her  pin-money  or  other  allowance  made   by  the  husband,  not 
in  pm'suance  of  an  ante-nuptial  contract,  such  savings,  as  well  as 
jewels  so  purchased  by  the  wife  out  of  them,  will  not,  it  would 
seem,  be  exempt  from  the  husband's  debts,  but  will  be  assets  for 
the  purpose  of  satisfying  them,  in  the  hands  of  his  executor  (s), 
although  protected  from  voluntary  claims. 

If  pin-money  be  in  arrear,  and  the  husband  dies,  the  wife  Arrears  of 

may  claim  the  arrears  against  her  husband's  representatives :  pif-po^^y, 

^  ,  °  ,  ,  ■■•     ^  what  recover- 

though  such  claim  cannot,  it  has  been  said,  be  carried  fm-ther  able. 

back  than  one  year's  income  {a).  This  restriction  appears  to 
have  been  founded  partly  on  a  supposed  satisfaction  by  acquies- 
cence, on  the  notion  of  the  consent  of  the  wife,  to  make  it  a 
common  fund  for  the  expense  of  the  family  {b)  ;  and  partly  on 
the  consideration,  that  the  money  is  meant  for  the  dress  and 
ornament  of  the  wife,  in  a  mode  suitable  to  the  degree  of  the 
husband,  so  as  to  maintain  his  dignity,  and  not  for  the  accumu- 
lation of  the  fund;  so  that  if  the  wife  does  not  choose  to  expend 

{u)  SJannintj  v.  Style,  3  P.  Wms.  (z)   Willson  v.  Pack,  Prec.  Chan. 

339.  ^97. 

,  ^  r.  -r^      ^        ii  («)  Peacock  v.  Monk,  2  Ves.  Sen. 

(x)  2  iiO.  Cas.  Abr.  156,  in  mar-  mn     ^7                 zr              o  nr    p 

^  '         ^                           '  190;   Thriipp  v.  Harman,  3  M.  & 

.'/'■««.  K.  513. 

{y)  Ante,  pp.  48,  575.  (6)  Brodk  y.  Barry,  2  Y.  &  B.  36. 
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the  money  for  the  purpose  to  which  it  was  appropriated,  viz.,  to 
su]")port  his  and  her  rank  in  sociot}^  she  cannot  justly  chiim  the 
arrears  of  it  (c).  Again,  if  pin-money  ho  in  arrear,  and  the 
wife  dies,  her  representatives  cannot  sustain  any  claim  for  it 
whatever ;  the  ground  of  Avhich  ride  is,  that  the  i)in-money  was 
not  meant  for  the  sustentation  of  the  wife,  hut  for  her  dress  and 
ornament  in  a  station  suitable  to  the  degree  of  her  husband  : 
The  authorities  connected  with  this  subject,  and  the  nature  of 
pin-money  in  general,  were  fully  discussed  and  commented  on 
in  the  arguments  of  counsel  and  the  j  adgment  of  Lord  Brougham 
in  a  case  relating  to  the  arrears  of  the  pin-money  of  the  Duchess 
of  Norfolk  (rf). 

Tarapher-  Another  instance  where  the  wife  may  acquire  a  property  in 

"^  ^'  her   husband's   personal  chattels,  by  gift  from  him,  so  as  to 

exclude  his  executors  or  administrators,  is  to  be  found  in  her 

paraphernalia.     The  term  is  borrowed  from  the  civil  law,  and  is 

what  are  so      derived  from  the  Greek,  Tta-coi.  (DEp-v-n,  i.e.,  something  to  which  she 

considered :        ,  ■  -,    -,  -,  r\       ^  •  •       -p 

is  entitled  over  and  above  dowry.  Our  law  uses  it  to  signify 
the  apparel  and  ornaments  of  the  wife,  suitable  to  her  rank  and 
degree  (e).  What  are  to  be  so  considered,  are  questions  to  be 
decided  by  the  Court,  and  will  depend  upon  the  rank  and 
fortunes  of  the  parties  (/). 

Pearls  and  jewels,  whether  usually  worn  by  the  wife,  or  only 
on  birthdays,  and  other  public  occasions,  are  to  be  considered 
paraphernalia  (g).  In  the  reign  of  Queen  Elizabeth,  the  exe- 
cutors of  Yiscount  Bindon  brought  detinue  against  the  widow 

(c)  Hoivard  v.  I^ighy,  2  CI.  &  Fin.  among  the   paraphernalia  :     Com. 

634,  657.  Dig.  Baron  and  Feme  (F.  3).     Noy 

{d)  Ibid.  634.  See  also  Jodrell  enumerates  "all  her  apparel,  lier 
V.  Jodrell,  9  Beav.  45.  Lord  St.  bed,  her  copher,  her  chains,  borders, 
Leonards,  however,  says,  in  discuss-  and  jewels":  Max.  c.  49.  And 
ing  the  above-mentioned  case  of  Swinburne  mentions  the  ancient 
Howard  v.  Dighy :  "I  have  once  and  general  custom,  as  to  widows, 
more  looked  into  all  the  authorities  of  the  province  of  York,  as  extend- 
on  this  subj  ect,  but  I  cannot  find  any  ing  ' '  not  only  to  their  apparel,  and 
■which  would  support  the  decision  a  convenient  bed,  but  a  coffer  with 
in  the  House  of  Lords.  There  are,  divers  things  therein  necessary  for 
however,  several  which  it  would  their  own  persons " :  Pt.  6,  s.  7, 
seem  to  be  difficult    to    reconcile  pi.  5. 

with  that  authority  "  :  Law  of  Pro-  (/)  2   Eoper,  Husb.  and  Wife, 

perty,  p.  170.  141,  2nd  edit. 

(e)  2  Black.  Comm.  436.     A  bed  {g)  Oraham    v.    Londonderry,    3 

is  also  in  some  authors  enumerated  Atk.  394,  by  Lord  Hardwicke. 
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of  the  deceased  viscount,  and  declared  upon  the  detainer  of 
certain  jewels  :  The  defendant  justified  the  detainer  of  them  as 
her  paraphernalia :  It  was  said  by  Manwood,  Chief  Baron,  that 
paraphernalia  ought  to  be  allowed  to  a  widow,  having  regard  to 
her  degree,  and  in  this  case  the  husband  of  the  defendant  being 
a  viscount,  500  marks  was  but  a  good  allowance  for  such  a 
matter  {h). 

In  the  reign  of  Charles  I.  a  chain  of  diamonds  and  pearls 
worth  370/.,  being  usually  worn  by  a  lady,  who  was  a  daughter 
of  an  earl  of  Ireland,  and  a  baron  of  England,  and  the  wife  of 
a  knight  and  a  serjeant-at-law  of  the  king,  were  considered  bona 
paraphernalia  (/).  In  the  year  1674,  Lord  Keeper  Finch  said, 
he  never  knew  any  paraphernalia  allowed,  but  where  the  party 
was  noble  either  by  birth  or  marriage  (A-) :  but  in  the  year  1721, 
Lord  Macclesfield,  in  the  case  of  Tipping  v.  Tipping  (/),  decreed, 
that  the  widow  of  a  commoner  should  have  jewels,  &c.,  to  the 
value  of  200/.  and  ujDwards,  as  her  hona  paraphernalia.  Lord 
Talbot  afterwards  allowed  the  widow  of  a  private  gentleman  her 
gold  watch,  and  several  gold  rings  given  at  the  burials  of  rela- 
tions {)n\  And  in  a  case  where  a  Mrs.  Northey,  in  the  lifetime 
of  her  husband,  was  possessed  of  jewels  to  the  value  of  3,000/, 
and  upwards,  which  had  been  bought  partly  with  -her  own 
money,  and  partly  her  husband's,  and  had  been  worn  by  her 
whenever  she  was  dressed ;  Lord  Hardwicke  held,  that  she  was 
entitled  to  them  as  paraphernalia,  and  said,  that  the  value  made 
no  alteration  in  the  Court  of  Chancery  (;?). 

The  following  case,  as  decided  Mich.  5  Geo.  I.,  is  reported  in 
Yiner's  Abridgment  (o)  :  Mr.  Calmady  having  a  crocheat  of 
diamonds,  which  was  his  first  wife's,  in  1695  makes  his  Will, 
and,  amongst  other  things,  devises  this  crocheat  to  his  eldest 
son,  and  that  it  should  go  in  succession  to  the  heir  of  his  family 
as  an  heirloom :  Afterwards,  in  1699,  he  marries  a  second  wife, 
(the  defendant),  and  turns  this  crocheat  into  a  necklace,  and 
adds  several  new  diamonds  to  it  to  the  value  of  200/,,  which 
was  more  than  the  value  of  the  crocheat :  The  plaintiff,  as  heir 
to  Mr.  Calmady  (though  not  the  eldest  son  to  whom  it  was 

(/<)  Vi'countess  Bindoii's  Case,  2  (m)  2  Eq.  Cas.  Abr.  156,  m  mar- 
Leon.  166,  pi.  201.  gine. 

(i)  Lord    Hastings     v.     Sir     A.  ,^  ^^^,^^       ^_   ^^^^^^        2   Atk. 

Douglas,  Cro.  Car.  343.  ^  ^              ^                    ^ 

(A-)  Lady  TyrrdVs  Case,  1  Freem. 

3Q4_  (o)   Calmady  v.  Calmady,  11  Yin. 

(0  1  P.  Wms.  729.  Abr.  181,  pi.  21. 
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specifically  dovised),  demands  this  crocheat  of  the  defendant,  the 
widow  of  Mr.  Calmady  :  Counsel  for  the  defendant  insisted  that 
tlie  defendant  was  entitled  to  it  as  part  of  lier  paraj)liornalia, 
wliich  the  husband  cannot  give  away  from  Ids  wife  by  Will, 
though  he  may  dispose  of  it  in  his  lifetime,  and  the  wife  shall 
retain  it  against  the  devisee  or  executor  of  her  husband,  unless 
in  tlie  case  of  creditors,  who  cannot  otherwise  have  a  satisfaction 
of  their  debts :  Counsel  for  the  plaintiff  said,  that  tliough  for- 
merly it  was  a  doubt  whether  the  husband  could  devise  any 
part  of  the  paraphernalia  of  the  wife,  yet  of  late  it  had  been 
holden,  that  the  husband  may  devise  specifically  jewels  of  his 
own  wliich  he  permitted  his  wife  to  wear,  though  they  shall  not  go 
to  his  executor,  or  to  a  general  residuary  legatee,  and  that,  in  this 
case,  there  being  no  direct  proof  of  an  express  gift  to  the  wife, 
only  a  permission  to  wear  them,  they  are  well  devised  to  the  heir 
as  an  heirloom  and  that  the  altering  and  tm'ning  the  crocheat 
into  a  necklace,  and  permitting  his  wife  to  wear  them,  was  no 
revocation  of  the  devise :  Parker,  C,  seemed  to  doubt  at  first, 
that  turning  the  crocheat  into  a  necklace,  adding  new  diamonds 
to  it,  and  permitting  his  wife  to  wear  it,  was  a  revocation  of  the 
devise,  but  at  last  ordered  the  Master  to  examine  and  separate 
the  old  diamonds  from  the  new,  and  decreed  the  diamonds  of 
the  crocheat  to  the  plaintiff  as  heir-at-law,  and  specifically 
devised  to  him  as  an  heirloom. 

On  the  authority  of  this  case  it  was  ruled  by  Lord  Romilly 
in  Jervoise  v.  Jervoise{p),  that  family  jewels,  which  have  been 
handed  down  from  father  to  son,  do  not  constitute  paraphernalia, 
notwithstanding  they  may  have  been  worn  by  the  wife  at  court 
and  on  other  full  dress  occasions,  but  that  jewels  presented  to  a 
wife  during  coverture  by  a  third  person,  or  by  her  husband  for 
the  purpose  of  ordinary  use  as  befitting  her  station  in  life,  are 
properly  paraphernalia. 

By  the  custom  of  London,  a  citizen's  widow  might  retain 
some  part  of  her  jewels  as  paraphernalia,  but  not  all  [q). 

It  will  make  no  difference  as  to  the  widow's  right  that  the 

jewels,  &c..  were  in  the  custody  of  the  husband,  if  the  wife 

occasionallj^  wore  them  {>•). 

the  -wife  can-        There  is  an  important  distinction  between  gifts  of  the  husband 

them'by^^lft    ^^  ^^^®  ^'^^®  ^°^  ^®^'  separate  use,  and  gifts  by  him  to  her  as  para- 

(/))  17   Beav.    566.     But    as    to  (7)  11  Yin.  Abr.  180,  pi.  17. 

those  preseuted  to  her  by  a  third  (r)  Northey  v.    Northey,   2   Atk. 

person,  sQQpost,  p.  589,  contra.  79. 


Cb.  II.  §  III.]  Farcq^hernalia.  587 

phernalia  {h)  ;  for  she  may  dispose  absolutely  of  the  things  given  or  Will  during 

to  her  for  her  separate  use ;  but  whore  the  husband  gives  thorn  y^q  -. 
to  her  expressly  for  the  ornament  of  her  person,  she  cannot, 
according  to  our  law,  dispose  of  them  by  gift  or  Will  during  his 
life  [t) :  although  by  the  civil  law,  the  wife  had  such  an  absolute 
property  in  them  that  she  might  alien  them  in  vita  mariti,  invito 

mco'ito  (u).     And  the  husband  may  sell  them  or  give  them  away  the  husbaud 

in  his  lifetime  (x),  although  he  cannot  dispose  of  them  by  Will  ^^c'rive  them^ 

during  her  life  {//).  away : 

but  he  caunot 

By  the  civil  law,  bona  pamjihcynalia  in  all  cases  go  to  the  <ie vise  them : 
wife,  to  the  exclusion  of  the  executor,  nor  are  they  subject  to 
the  payment  of  the  husband's  debts  {z).      But  by  our  law  they  they  are 
are  clearly  liable  to  his  creditors,  and,  therefore,  the  widow  will  debts*of  the  ^ 
not  be  entitled  to  them  (except  as  far  as  her  necessary  apparel)  [a]  husband : 
in  case  of  a  deficiency  of  assets  {h).     Nor  are  they  to  be  allowed 
to  her,  where  there  are  not  assets  at  the  time  of  her  husband's 
death,  though  contingent  assets  afterwards  fall  in ;  for  the  same 
might  not  have  happened  until  twenty  or  thirty  years  after  the 
death  of  the  testator,  nor  possibly  until  after  the  death  of  the 
widow,  when  the  end  and  design  of  the  widow's  wearing  her 
hona  imrapliernalia,  in  memory  of  her  husband,  could  not  have 
been  answered,  and,  therefore,  it  was  reasonable  that  this  should 
be  reduced  to  a  certainty,  viz.,  that  if  there  should  not  be  assets 
real  and  personal  at  the  testator's  death,  or,  at  least,  at  the  time 


(s)  See  Tasker  r.  Taskcr,  [ISdol  Justices;    and  Harcourt,    C,    re- 

P.  1.  served    the    consideration    of     the 

{t)  Graham    v.    Londonderri/,    '3  point   in    Wilcox  v.   Gure,    11  Yin. 

Atk.  394.  Abr.  180,  181.     See  also  Cahnady 

(w)  Cro.   Car.    344,  hy  Berkeley  v.  Calmady,  ibid.  181,  ante,  p.  585; 

and  Jones,  Justices ;  3  Bac.  Abr.  and   3  Bac.  Abr.    66 ;    Executors 

66 ;  Executors  (H.  4).  (H.  4),  where  the  husband's  power 

(x)  Graham    v.    Londonderry,    3  to  dispose  of  them  by  "Will  is  as- 

Atk.  394.  serted. 

[y)  CaryY.  Appleton,\Q-a.s.Ch.va\.  (z)  Swinb.    Pt.    6,    s.    7,    pi.    5; 

240;  Godolph.  Pt.  2,  c.   15,  s.  1;  Godolph.  Pt.  2,  c.  15,  s.  1. 

Tipping  v.  Tipping,  1  P.  Wms.  730;  (a)  Noy's  Maxims,  c.  49,  2  Black. 

Northey  v.  Northey,  2  Atk.  78,  79  ;  Comm.  436. 

Seymour  v.   Tresiliun,  3  Atk.  358;  {b)  Campion   v.    Cotton,    17  Ves. 

2   Black,    Comm.    436.      This  was  264.     "It  is  not   fit,"    said   Lord 

denied  by  Eichardson,    C.  J.,   and  Keeper  Finch,    "that  the    widow 

Cooke,    J.,    in    Lord    Hastings    v.  should   shine    in    jewels    and    the 

Vouglas,    Cro.    Car.    345,    though  creditors  starve "  :    Lady    TyrrelPs 

agreed  to  by  Berkeley  and  Jones,  Case,  1  Freem.  304. 
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but  nut.  to  luH 
lo<rauieM  : 


the  widow  is 
entitled  to 
mari^hid  the 
assets  against 
the  heir : 


and  against  a 
devisee  in 
trust  : 


Quterr, 
whether 
against  a 
devisee  ; 


wlicn  the  jewels  were  applied  to  debts,  then  tlie  jewels  should 
bo  liable  {c). 

But  the  widow's  claim  to  her  paraphernalia  is  preferred  to 
that  of  a  legatee  of  her  husband,  and,  therefore,  they  will  not 
be  liable  to  satisfy  the  testator's  legacies,  or  any  of  them  {(t), 
either  general  or  specific  {<•). 

Likewise,  where  a  creditor  has  a  double  fund,  the  widow's 
claim  to  paraphernalia  shall  not  be  disappointed  by  the  effect  of 
his  option  of  resorting  to  the  personal  estate  (,/"),  Therefore,  if 
the  personal  estate,  including  the  paraphernalia,  had  been 
exhausted  in  payment  of  specialty  creditors,  the  widow,  in 
equity,  stood  in  their  place  as  to  so  much  upon  the  real  assets  of 
the  heir-at-law  (g) .  So  where  there  is  a  real  trust  estate, 
charged  with  the  payment  of  the  husband's  debts,  the  wife  may 
resort  to  the  trust  to  be  reimbursed  to  the  value  of  her  para- 
phernalia, if  the  personal  estate  has  been  exhausted  by  her 
husband's  creditors  {//).  So  a  real  estate,  charged  with  pay- 
ment of  debts,  in  aid  of  the  personal  estate,  shall  be  applied 
before  the  widow's  paraphernalia  {i) .    ■ 

But  whether  the  widow  shall  stand  in  the  place  of  creditors 
for  the  amount  of  her  paraphernalia  against  real  assets  devmd, 
unless  in  trust  for  payment  of  debts,  appears  doubtful  (/.•). 
According  to  Lord  Hardwicke's  decisions  in  Riduut  v.  Phj- 
mouth  (l),  and  Frobert  v.  Morgan  {»)),  she  is  not  so  entitled  ;  but 
the  case  of  Ty}}t  v.  Tijtd  {)i)  is  at  variance  with  those  decisions. 
It  seems,  however,  that  if  the  devised  estate  be  subject  to  a 
mortgage,  or  other  specific  incumbrance,  she  would  have  a  right 


(c)  Burton  v.  Pierpont,  2  P.  Wms. 
79. 

{d)  SneJson  v.  Corbet,  3  Atk.  370. 

(e)  In  Graham  v.  Lord  London- 
derry, 3  Atk.  395,  Lord  Hardwicke 
said  that  the  right  of  the  wife  was 
superior  to  that  of  any  legatee. 

(/)  Aldrich  V.  Cooper,  8  Ves. 
397. 

(r/)  SneJson  v.  Corbet,  3  Atk.  369. 
See  also  Tippiny  v.  Tippnng,  1  P. 
Wms.  729;  Tynt  v.  Tynt,  2  P. 
Wms.  544. 

(Ji)  Incledon  v.  Nortlicote,  3  Atk. 
438. 

(i)  Boyntun  v.  Boyntim,  1  Cox, 
106. 


(A)  See  Cox's  note  to  Ty/it  v. 
T'ynt,  3  P.  Wms.  544.  It  has  been 
suggested  by  an  able  writer  (Joshua 
Williams  on  Eeal  Assets,  p.  118), 
that  since  the  stat.  3  &  4  Will.  4, 
c.  104,  she  may  marshal  the  assets 
in  this  case  also ;  because  she  is,  as 
to  her  paraphernalia,  in  a  position 
similar  to  that  of  a  simple  contract 
creditor,  who,  by  force  of  that 
statute,  may  come  upon  any  part 
of  the  property  of  the  deceased. 

(/)  2  Atk.  105. 
(«!)  1  Atk.  440. 

(rt)  2  P.  Wms.  542,  before  the 
Master  of  the  KoUs,  1729. 
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to  marshal  tlie  assets  by  throwing  the  charge  upon  the  estate, 
as  a  legatee  might  in  such  a  case  (o). 

It  has  already  appeared  that  the  husband  may  alien  the  wife's  if  the  husband 
paraphernalia  in  his  lifetime ;    but   if   the   alienation   be   not  parapher- 
absolute,  but   as   a   pledge   or   security   for  money,   the   wife  "aha  his 

.    .  .  .         ^        " .  "^  ''  .     executors 

surviving  him  will  be  entitled  to  have  them  redeemed  by  his  must  redeem 
executors  out  of  her  husband's  personal  estate,  if  sufficient  for  ^Xw"^  *^^ 
that  purpose,  after  payment  of  his  debts  (7:)). 

The  widow  may  bar  her  right  to  paraphernalia  by  settlement  t^e  widow 
before  marriage  :  as  in  ChaJmchj  v.  Cholmely  [q),  where  the  wife  paraph- 


ner- 


by  her  marriage  articles  agreed  to  have  no  part  of  her  husband's  ^^aha  by 

•^  <^  n  1  ^     marriage 

personal  estate,  but  what  he  should  give  her  by  Will ;  and  this  articles : 
was  held  to  bar  her  of  her  paraphernalia  (r) . 

If  the  husband  should  bequeath  to  his  wife  all  household 
goods,  furniture,  ^\ate,Jeicels,  linen,  &c.,  for  life  or  widowhood, 
with  the  remainder  over,  this  will  not  bar  her  of  her  parapher- 
nalia (.s).     But  in  such  a  case  if  the  widow  does  not,  by  some  by  election  to 

act  in  her  lifetime,  manifest  her  election  to  take  them  by  her  take  them  as 
_  '  _    _  -^  legatee. 

elder  and  better  title,  her  executor  or  administrator  cannot  lay 
any  claim  to  them  after  her  decease  (/), 

Paraphernalia  are  in  their  nature  materially  distinct  from  Jewels,  Sec, 
gifts  of  jewels,  &c.,  to  the  wife,  by  third  persons,  for  /ler  separate  ^e^^r  ^  u* 
use  :  as  the  latter  are  her  absolute  property  and  may  be  aliened  of  the  wife 
by  the  wife  in  the  lifetime  of  the  husband,  and  are  not  liable  to  persoiLs  not 
his  debts.     "With  respect  to  what  shall  be  considered  as  given  to  Ji^ble  to 

1111  ij      husbands 

her  separate  use  ;  where  some  diamonds  had  been  presented  to  debts : 
the  wife  by  the  husband's  father,  on  her  marriage  with  his  son, 
they  were  considered  by  Lord  Hardwicke  as  a  gift  to  the 
separate  use  of  the  wife,  and  to  which  she  was  entitled  in  her 
own  right  (h).  So  where  certain  pieces  of  plate  were  given  to 
the  wife  immediately  after  marriage,  by  the  husband's  father, 
Lord  Hardwicke  decided  that  they  were  to  be  considered  as 
gifts  to  the  wife  for  her  separate  use  (x).     And  a  present  by 

(0)   Oneal  v.    Mead,   1    P.   Wms.  (r)  Bead  v.  Snell,  2  Atk.  642. 

693  ;  2  Eoper,  Husb.  and  Wife,  146,  (s)  Marshall  v.  Bleiv,  2  Atk.  217. 

note  (rt)  by  Jacob.    Qee  in  Be  Butler,  {t)  Clarges  y.  Albemarle,  2  Yern. 

[1894]  3  Ch.  250.      See  post,  Pt.  IV.  247. 

Bk.  I.  Ch.  II.  §§  I.  &  II.  pp.  1318,  (m)  Graham    v.    Londonderry,    3 

1345.  Atk.  393. 

{p)  Graham    v.    Londonderry,    3  (x)  Brinhnan  v.  Brinhman,  cited 

Atk.  395.  in  Graham  v.  Londonderry,  3  Atk. 

[q)  2  Vern.  83.  394. 
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a   stranger   to   the    wifo   (Turing  covorturo  must  bo  construed 
as  a  gift  to  licr  separate  use  :  as  where  the  Kegent  of  France 
delivered  to  the  husband,  as  a  present  for  liis  wife,  his  picture 
set  about  with  diamonds  (//). 
srr/z.f.f.f  jewels       But  with  respect  to  jewels,  &c.,  presented   to  the  wife  by 
tli(  hii.s'bauii     the   husband  himself  before  mannage,  there   was,  before   the 
ix'foie  Married    Women's    Proi)erty    Act,    no    exemption   from    the 

ca^os  to  wiiioh  liability  to  his  creditors  :  for  immediately  on  the  marriage. 
Act  does  nof'  ^^^  ^^"^  ?>^^^  them  to  the  husband,  and  he  could  not  be 
apply.  considered  as  a  trustee  for  them  for  her  separate  use  after- 

wards {z) . 

As  we  have  already  seen,  any  woman  married  since  the 
Married  Women's  Property  Act  is  entitled  to  hold  and  dispose 
of,  in  the  same  manner  as  if  she  were  a  feme  so/e,  as  her 
separate  property,  all  personal  property  whensoever  and  from 
whomsoever  she  may  acquire  it,  and  her  husband  has  no 
interest  in  such  property,  nor  is  such  property  liable  to  his 
creditors.  But  the  Married  Women's  Property  Act  has  not 
abolished  the  general  law  as  to  gifts  of  paraphernalia  (a) . 


SECTION  IV. 

Of  Donations  3Iortis  Causa. 

It  will  be  proper  to  close  the  subject  of  the  estate  of  an 
executor  or  administrator  in  the  chattels  personal  of  the 
deceased  in  possession,  by  considering  another  species  of  interest 
in  the  property  of  the  deceased,  which  vests  neither  in  the 
personal  representative,  nor  in  his  heir,  nor  in  his  widow. 
This  is  called  a  Donatio  Mortis  Causa,  and  is  thus  defined  in  the 
civil  law,  from  which  both  the  doctrine  and  the  denomination 
are  borrowed :  Ilortis  causa  donatio  est,  quce  propter  mortis  ft 
suspicioneni ;  cum  quis  ita  donat,  ut  si  quid  humanitus  ei  contigisset, 
haheret   is,  qui  accepit ;    sin  autem  supervixisset  is,  qui  donavit, 

{y)  3  Atk.  393.    Lord  Hardwicke  and  they  were  held  by  Sh'  Joseph 

in  this  case  mentioned  the  case  of  Jekyll  to  be  her  separate  estate. 

Countess  Cowper,  in  which  several  See  also  this  case  again  noticed  by 

trinkets  (which  it  is  presumed,  were  his  lordship,  in  1  Atk.  271  :  (ivfe, 

not  intended  to  be  worn,  like  i^ara-  p.  579. 

jDhernalia,    as    ornaments    to    her  (z)  liidout  v.  Lord  Plymouth,  2 

person)  had  been  given  to  her  by  Atk.  105. 

Lord  Cowper  himself  in  his  lifetime,  («)  TasJcer  y.  TasJcer,  [1895]  P.  1. 
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recipe  ret ;  vel  si  cum  donationis  pcenituisscf ;  aut  prior  deccfserit  is, 
cui  donatum  sit  {b) . 

To  constitute  a  donatio  mortis  causa,  there  must   be   three  Attrihutcs  of 

,        J  ,     a  donatio 

attributes:  1.  The  gift  must  be  with   a  view  to  the  donors  mortis  coum  .- 
death.     2.    It    must    be   conditioned  to   take   effect   only   on 
the  death  of   the  donor  by  liis   existing   disorder.     3.  There 
must  be  a  delivery  of  the  subject  of  the  donation  (r). 

1.    The   gift   must   be   made   with   a   view   to   the    donor's  i.  Thegrift 
death  (rr).     If  a  gift  be  not  made  by  the  donor  in  peril  of  b^y"thedo™or 
death,  i.e.  with  relation  to  his  decease  by  illness  affecting  him  at  i^"  peril  of 

1  •  /•    death. 

the  time  of  the  gift,  it  cannot  be  supported  as  a  donation  mortis 
caxsd  [d).  Where  it  appears  that  the  donation  was  made  whilst 
the  donor  was  ill,  and  only  a  few  days  or  weeks  before  his  death, 
it  will  be  presumed  that  the  gift  was  made  in  contemplation  of 
death  (e),  and  in  the  donor's  last  illness  (./').  A  gift  made  in 
contemplation  of  suicide  is  not  a  valid  donatio  mortis  causa  {g). 


{h)  Inst.  Hb.  2,  tit.  7.  The 
coiTectness  of  this  definition,  and 
the  inaccuracy  of  that  given  by 
Swinbourne,  Pt.  1,  s.  7,  pi.  2,  is 
noticed  by  Lord  Loughborough,  in 
Tate  y.  Hdhert,  2  Ves.  119.  The 
description  of  a  donatio  mortis  causa 
given  by  Lord  Cowper,  is,  "where 
a  man  lies  in  extremity,  or  being 
surprised  with  sickness,  and  not 
having  an  opportunity  of  making 
his  Will ;  but  lest  he  should  die 
before  he  could  make  it,  he  gives 
with  his  own  hands  his  goods  to  his 
friends  about  him ;  this,  if  he  dies, 
shall  operate  as  a  legacy ;  but  if  ho 
recovers,  then  does  the  property 
thereof  revert  to  him  :  "  Heihjc.s  v. 
Hedges,  Prec.  Chanc.  269. 

(c)  As  to  what  is  a  sufficient 
delivery  where  the  nature  of  the 
thing  will  not  admit  of  a  corporeal 
delivery,  see  post,  p.  594  et  seq. 

{cc)  Diiffield  V.  Elwes,  1  Bligh,  N. 
S.  530.  The  evidence  must  be  clear 
that  the  donor  gave  it  in  contempla- 
tion lii  death.  The  burden  of  proof 
is  necessarily  on  the  donee,  and  no 
case  ought  to  prevail  unless  it  is 
supported  by  evidence  of  the  clearest 


and  most  unequivocal  character : 
Cosuahan  v.  Grice,  15  Moo.  P.  C. 
215.  But  a  donatio  mortis  causa 
will  bo  established  solely  on  the 
evidence  of  the  donee  if  such  evi- 
dence is  considered  trustworthy : 
Be  Dillon,  44  C.  D.  76,  80 ;  Re  Far- 
man,  57  L.  J.  Ch.  697  ;  McGonneU 
V.  Murray,  Ir.  E.  3  Eq.  460;  Re 
Weston,  [1902]  1  Ch.  680,  684;  and 
see  ante,  p.  580,  n.  (o). 

{d)  Tate  v.  Hillert,  2  Yes.  121 ; 
Gardiner  v.  Parker,  3  Madd.  185. 
See  also  Edwards  v.  Jones,  1  Myln. 
&  Cra.  236 :  post,  p.  592. 

(e)  Gardiner  V.  Parker,  3  Madd. 
184. 

(/)  1  Eop.  Leg.  21,  3rd  edit.  In 
Blount  V.  Burrow,  as  reported  in 
1  Yes.  546,  Eyre,  C.  B.,  seems  to  be 
of  opinion,  that  there  must  be  posi- 
tive evidence  that  the  gift  was  made 
in  the  last  illness:  but  this  c//c^m?)i 
is  not  found  in  the  report  of  the 
case  in  4  Bro.  C.  C.  72,  and  does 
not  seem  supjjorted  by  any  other 
authorities. 

(g)  Agneio  v.  Belfast  Banking  Co., 
[1896]  2  Ir.  B.  204. 
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2.  Tlio  gift 
must  be  eou- 
ditioiicd  to 
take  effect 
only  on  the 
death  of 
donor. 


2.  The  gift  must  bo  conditioned  to  take  effect  only  on  the 
death  of  the  donor  hy  his  existing  disorder  [Ji).  But,  although 
it  is  an  essential  incident  to  a  donation  mortia  caiind  that  it  be 
subject  to  a  condition,  that,  if  the  donor  live,  the  thing  shall  be 
restored  to  him,  yet  it  is  not  necessary  that  the  donor  should 
expressly  declare  that  the  gift  is  to  be  accompanied  by  such  a 
condition  :  for  if  a  gift  be  made  during  the  donor's  last  illness, 
the  law  infers  the  condition  that  the  donee  is  to  hold  tlie  dona- 
tion only  in  case  the  donor  die  of  that  indisposition  (/).  Thus 
in  Gardiner  v.  Parker  (/.•),  A.,  being  confined  to  his  bed,  gave  to 
B.  a  bond  for  1,800/.  two  days  before  his  death,  in  the  presence 
of  a  servant,  saying,  *'  There,  take  that,  and  keep  it :  "  The 
question  was  between  the  donee  and  executors  of  A.  :  And  Sir 
John  Leach,  V.-C,  decided  in  favour  of  the  donation,  observing 
that  the  doubt  originated  in  the  donor  not  having  expressed  that 
the  bond  was  to  be  returned  if  he  recovered :  but  that  the  bond 
being  given  in  the  extremity  of  sickness,  and  in  contemplation 
of  death,  the  intention  of  the  donor  was  to  be  inferred  that  the 
bond  shall  be  holden  as  a  gift  only  in  case  of  his  death ;  and 
that  if  a  gift  be  made  in  the  expectation  of  death,  there  is  an 
implied  condition  that  it  is  to  be  held  only  in  the  happening  of 
that  event. 

Still,  if  from  all  the  circumstances  of  the  gift,  there  is  suffi- 
cient evidence  to  rebut  the  ordinary  presumption,  and  to  make 
it  appear  that  the  gift  was  unconditional,  it  cannot  be  supported 
as  a  donation  mortis  causa  [I).  Accordingly  in  Edwards  v. 
Jones  {m),  Mary  Custance,  the  obligee  of  a  bond  given  in  the 
year  1819,  for  800/.,  signed  the  following  indorsement  not  under 
seal,  on  the  bond,  five  days  before  her  death :  "  I,  Mary 
Custance,  of  the  town  of  Aberystwith,  in  the  county  of  Cardigan, 
widow,  do  hereby  assign  and  transfer  the  within  bond  or  obliga- 
tion, and  all  my  right,  title,  and  interest  thereto,  unto  and  to 
the  use  of  my  niece,  Esther  Edwards,  of  Llanilar,  in  the  said 
county  of  Cardigan,  widow,  with  full  power  and  authority  for 
the  said  Esther  Edwards  to  sue  for  and  recover  the  amount 
thereof,  and  all  interest  now  due  or  hereafter  to  become  due 
thereon  ;  as  -witness  my  hand,  this  25th  day  of  May,  1830 ;  " 


(A)  Iro7is  V.  SmaU2yiece,  2  Barn. 
&  Aid.  553  ;  Tate  v.  Leithead,  Kay, 
658  ;  Staniland  v.  WiUott,  3  Mac.  & 
G.  664,  675. 

(/)  1  Eop.  Leg.  4,  3rd  edit. 


92. 


(A-)  3  Madd.  184. 

(/)  See  Walter  v.  Hodr/e,  2  Swanst. 

(to)  1  Mylne  &  Cra.  226. 
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Immediately  after  the  indorsement  had  been  signed,  Mary 
Custanoe  delivered  the  bond,  or  caused  it  to  be  delivered,  to 
Esther  Edwards,  and  it  remained  in  her  hands  :  Mary  Custance 
died  on  the  -'SOth  of  Ma}^  1830,  having  in  the  year  1829  made 
her  Will,  in  which  she  did  not  mention  the  bond,  or  dispose  of 
the  residue  of  her  estate,  but  she  appointed  an  executor  :  It  was 
argued  on  the  part  of  Esther  Edwards  that  if  this  gift  could  not 
be  established  as  a  donatio  inter  riro.t,  by  reason  of  the  act  being 
incomplete,  it  might  still  take  effect  as  a  donatio  mortis  croim  : 
But  Lord  Chancellor  Cottenham  held,  that  in  order  to  be  good 
as  a  donatio  mortis  causa,  the  gift  must  have  been  made  in  con- 
templation of  death,  and  intended  to  take  effect  only  after  the 
donor's  decease  ;  and  that  if  it  appeared  from  the  circumstances 
of  the  transaction,  that  the  donor  intended  to  make  an  immediate 
and  irrevocable  gift,  that  would  destroy  the  title  of  the  party 
who  claimed  as  a  donee  mortis  causa :  His  Lordship  further 
observed,  that  a  party  making  a  donatio  mortis  causa  does  not 
part  with  the  whole  interest,  save  only  in  a  certain  event,  and  it 
is  of  the  essence  of  such  a  gift,  that  it  shall  not  otherwise  take 
place  :  Such  a  donation  leaves  the  whole  title  in  the  donor, 
unless  the  event  occurs  which  is  to  divest  him  :  Here,  however, 
there  was  an  actual  assignment,  by  which  the  donor,  Mrs. 
Custance,  transferred  all  her  right,  title,  and  interest  to  her 
niece  ;  which  was  in  itself  sufficient  to  exclude  the  possibility  of 
treating  this  as  a  donatio  mortis  causa. 

3.  There  must  be  a  delivery  of  the  subject  of  the  donation.  3.  There  must 
The  general  rule  upon  this  head  is,  that  to  substantiate  the  gift,  o^t^esuVect 
there  must  be  an  actual  tradition  or  delivery  of  the  thing  to  the  of  donation : 
donee  himself  {n),  or  to  some  one  else  for  the  donee's  use  (0). 
The  possession  of  it  must  be  transferred  in  point  of  fact.     The 
purse,  the  ring,  the  jewel,  or  the  watch,  must  be  given  into  the 
hands  of  the  donee,  either  by  the  donor  himself  or  by  his  order. 
Thus,  in  Bunn  v.  Mark/mm  (p),  Sir  G.  Clifford  had  written  upon 
the  parcels  containing  the  property  in  question  the  names  of  the 
parties  for  whom  they  were  intended,  and  had  requested  his 
natm'al  son  to  see  the  property  delivered  to  the  donees  :  It  was, 
therefore,  manifestly  his  intention  that  it  should  pass  to  them  : 
yet  as  there  was  no  actual  delivery,  the  Court  of  Common  Pleas 

(;/)  Ward  v.  Turner,  2  Ves.  Sen.  (o)  Drury  v.   Smith,   1  P.  Wms. 

431 ;  Irons  v.  Smalhn'ece,  2  B.  &  A.       ,„< 
^  404. 

553 ;    Puwelf  v.  HeUicar,   26  Beav. 

261.  (ji)  7  Taunt.  231. 

W.F,. — VOL.  T.  Q  Q 
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"what  consti- 
tutes a 
delivery : 

the  deceased 
must  part 
with  the 
dotiiiuion  as 
•well  as  the 
possession  : 


but  a  trust 
may  be 
annexed  to 
the  gift : 


a  delivery  to 
some  one  else 
as  agent /or 
the  donor  is 
insufficient : 
"what  is  a 
sufficient 
delivery  when 
the  subject  is 
incapable  of 
actual 
transfer : 


hold  that  it  was  not  a  valid  gift.     An  antecedent  delivery  made 
alio  inimtu  to  the  donoo  is,  liowevor,  sufTicient  {q). 

A  further  requisite  to  give  effect  to  tlio  donation  is,  that  tlie 
deceased  should,  at  the  time  of  the  delivery,  not  only  part  with  the 
possession,  but  also  with  the  dominion  over  the  subject  of  the 
gift  (r).  Thus,  in  Reddell  v.  Dobrcr  (.s),  A.,  tlie  deceased,  being 
in  a  decliniag  state  of  health,  delivered  to  Charlotte  R.  a  locked 
casli-box,  and  told  her  to  go  at  his  death  to  his  son  for  the  key ; 
and  tliat  the  box  contained  money  for  herself,  and  entirely  at 
her  disposal  after  he  was  gone,  but  that  he  sliould  want  it  every 
three  months  whilst  he  lived  :  The  box  was  twice  delivered  to 
the  deceased  by  his  desire,  and  he  delivered  it  again  to  Charlotte 
E,.,  and  it  was  in  her  possession  at  his  death :  The  box  was 
afterwards  broken  open  by  her,  and  contained  a  cheque  for  500/., 
drawn  by  a  third  party  in  favour  of  the  deceased,  and  enclosed 
in  a  cover,  endorsed  with  the  name  of  Charlotte  R.,  and  the  key 
(which  the  son  of  the  deceased  had  refused  to  deliver  to  her)  had 
a  piece  of  bone  attached  to  it,  with  her  name  written  on  it :  Sir 
L.  Shadwell,  Y.-C,  held  that  there  was  no  do)iafio  mortis  causa; 
for  that  there  was  nothing  more  than  that  to  a  certain  extent 
the  deceased  put  Charlotte  R.  in  possession  of  the  box,  but 
retained  to  himself  the  absolute  power  over  the  contents. 

But  it  is  no  objection  that  the  gift  was  not  made  to  the  donee 
free  from  incumbrance,  but  charged  with  the  performance  of  a 
particular  purpose  {f).  Accordingly  it  was  held  in  the  case  of 
Hills  V.  Hills  (n),  that  a  gift  may  be  good  as  a  donatio  mortis 
causd,  although  it  be  coupled  with  a  trust  that  the  donee  shall 
provide  for  the  funeral  of  the  donor. 

Again,  though  a  delivery  to  a  third  party  for  the  donee's  use 
may  be  good  (.r),  yet  a  mere  delivery  to  an  agent,  in  the 
character  of  agent  for  the  girer,  is  not  sufficient  (?/). 

But  there  are  cases  where  the  nature  of  the  thing  will  not 
admit  of  a  corporeal  delivery  ;  and  then,  it  would  seem,  that  a  " 
delivery  of  the  moans  of  coming  at  the  possession  or  making  use 
of  the  thing  given  will  be  sufficient  [z) .     Thus  the  delivery  of 

(?)  Cain  V.  Moon,  [1896]  2  Q.  B.       mons,  4  Euss.  Ch.  C.  25. 


283. 

(r)  Hawkins  v.  Bhiritt,  2  Esp. 
N.  P.  C.  663. 

(s)  10  Sim.  244. 

{t)  Blount  V.  Burrow,  4  Bro. 
C.  C.  75.     See  Homhroohe  v.  Sim- 


('/)  8  M.  &  W.  401. 

{x)  See  supra,  note  (o). 

(?/)  Farquharson  v.  Cave,  2  Coll. 
356. 

(2)  Ward  V.  Turner,  2  Ves.  Sen. 
441. 
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the  key  of  a  trunk  has  heeii  decided  to  amount  to  the  delivery 
of  a  trunk  and  its  contents  (a).  So  the  delivery  of  the  key  of  a 
warehouse  or  other  place,  in  which  goods  of  bulk  were  deposited, 
has  been  determined  to  be  a  valid  delivery  of  the  goods  for  the 
purpose  of  a  donatio  mortis  causa  (b).  But  in  these  cases  it  is  to 
be  observed,  that  the  key  is  not  to  be  considered  in  the  light  of 
a  symbol,  in  the  name  of  tlie  thing  itself ;  but  the  delivery  of  it 
has  been  allowed  as  the  delivery  of  the  possession,  because  it  is 
the  nrii/  of  coming  at  the  possession  or  to  make  use  of  the 
thing  (c) . 

Bank  notes  maybe  the  subject  of  donatio  mortis  causa,  because  ^^^^,^^™^^^® 
the  property  is  transferred  by  the  delivery  (d) .     And  on  the  mnrtis  causd 
same  principle  it  should  seem  that  all  negotiable  instruments  °     f^tl^^^' 
which  require  nothing  more  than  delivery  to  pass  to  the  donee  negotiable 
the  money  secured  by  them  may  be  the  subjects  of  donations  !^°}",ich™^'^  '^ 
mortis  causa.     For  since  it  has  been  so  adjudged  of  bank  notes,  delivery 
there  appears  no  reason  why  exchequer    notes    or  promissory 
notes,  payable  to  the  bearer,  or  bills  of  exchange,  or  exchequer 
bills,  endorsed  in  blank,  should  not  have  the  capability :  for  in 
all  those  cases  the  property  passes  to  the  donee  by  delivery  (e). 


pass  by 


(a)  Jones  v.  Selhy,  Prec.  Chan. 
300 ;  Ward  v.  Turner,  2  Ves.  Sen. 
441;  Re  Musfapha,  Times  L.  E. 
viii.  160;  W.  N.  (1891)  201. 

(6)  Ward  v.  Turner,  2  Ves.  Sen. 
443  ;  Smith  v.  Smith,  2  Stra.  955. 

(c)  Ward  v.  Turner,  2  Ves.  Sen. 
443;  Biinn  y.  Ifarkham,  1  Taunt. 
224. 

{d)  MiUer  v.  Miller,  3  P.  Wms. 
356. 

(0  1  Eop.  Leg.  16,  3rd  edit. 
Unendorsed  negotiable  instruments 
payable  to  order  may  be  tbe  subject 
of  a  donatio  mortis  causa.  Thus,  a 
j)romissory  note  payable  to  order 
may  be  the  subject  of  a  donatio 
mortis  causd,  and  will  pass  thereby 
though  unendorsed  hy  the  donor : 
Veal  V.  Veal,  27  Beav.  303.  See 
also  Bankin  v.  Weguelin,  29  L.  J. 
Ch.  323,  note.  This  was  expressly 
followed  in  the  case  of  Re  Mead, 
15  CD.  651,  in  which,  a  testator 
shortly  before  his  death  gave  to  his 

Q 


wife  two  bills  of  exchange  which 
were  payable  to  himself  or  order : 
they  did  not  fall  due  until  after  his 
death,  and  they  had  not  been  en- 
dorsed by  him.  It  was  held  that 
there  had  been  a  valid  donatio  mortis 
causa  of  the  bills.  A  cheque  payable 
to  the  donor  or  order,  and  without 
having  been  endorsed  by  him,  given 
by  the  donor  during  his  last  illness 
to  his  son,  stands  on  the  same  foot- 
ing as  a  promissory  note  or  bill  of 
exchange  payable  to  the  donor  or 
order:  Clement  v.  Cheesman,  27 
C.  D.  631.  As  to  whether  in  such 
a  case  the  donee  must  sue  in  the 
name  of  the  donor's  executor  or 
whether  he  can  compel  the  exe- 
cutor to  endorse  to  him  as  if  he  had 
given  value,  45  &  46  Vict.  c.  61, 
s.  31  (4),  Qucere.  See  Chalmers  on 
Bills  of  Exchange.  But  the  ground 
on  which  unendorsed  negotiable 
instruments  may  be  the  subject  of 
a  donatio  mortis  causd  is  not  that  a 

q2 
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So  a  bond  may  bo  a  subject  of  donatio  mortis  causa,  because 
the  property  is  considered  to  pass  by  the  delivery  (/). 
or  of  amort-        It  has  been  a  matter  of  considerable  discussion,  whether  a 
°  '       mortgage    can    bo    the    subject  of    a  dojiatio    mortis   causa    by 

delivery  of  the  mortgage  deeds  :  but  the  question  may  now  be 
regarded  as  settled  in  the  affirmative  by  tlie  decision  of  the 
House  of  Lords  in  Duffichl  v.  Hicks  (g),  reversing  the  decision 
of  Sir  J.  Leach,  who  had  held  that  there  was  no  good  donatio 
mortis  causa  by  the  delivery  of  mortgage  deeds.  But  on  appeal 
to  the  House  of  Lords,  their  Lordships  held  that  the  property 
in  the  deeds  and  the  right  to  recover  the  money  secured  by 
them,  passed  by  the  delivery,  followed  by  the  death  of  the 
donor,  and  that  the  real  and  personal  representatives  of  the 
donor  were  trustees  for  the  donee  to  make  the  gift  effectual. 

Sir  John  Leach  {h)  applied  the  principle  upon  which  Courts 
of  Equit}'^  refuse  to  complete  voluntary  conveyances,  con- 
sidering the  donor  as  a  party  who  may  refuse  to  complete 
the  intent  he  has  expressed.  But  on  appeal  Lord  Eldon  said  (/)  : 
"  I  think  this  is  a  misapprehension,  because  nothing  can  be  more 
clear  that  this  donatio  mortis  causa  must  be  a  gift  made  by  a 
donor  in  contemplation  of  the  conceived  approach  of  death — 
that  the  title  is  not  complete  till  he  is  actually  dead,  and  that 
the  question,  therefore,  never  can  be  what  the  donor  can  be 
compelled  to  do,  but  what  the  donee  in  the  case  of  a  donatio 
mortis  causa  can  call  upon  the  representatives,  real  or  personal, 
of  that  donor  to  do ;  the  question  is  this,  whether  the  act  of  the 

property  is  transferred  at  law  by  (/)  Ashton  v.   Daivson,    2   Coll. 

delivery,  but  tbat  tbe  property  is  363,  note  (c)  ;   SneUgrove  v.  Baily, 

so  transferred  by  the  delivery  of  3Atk.  214;  Ward  y.  Turner,  2  Yea. 

the  instrument  as  to  give  a  title  to  Sen.  441,  442  ;   Gardiner  v.  Parker, 

the   donee   to   the  assistance   of  a  3  Madd.  184,  ante,  p.  592.     Such  a 

Court  of  Equity  to  make  the  dona-  donation  cannot  be  regarded  as  a 

tion  complete.     It  is  in  accordance  satisfaction  of  a  debt  due  from  the 

"with  the  principles  laid  down  ia  the  donor  to  the  donee :  Clavering  y. 

decision  in  the  House  of  Lords  in  Yorke  (reported  in  a  note  to  2  Coll. 

DuffieJd  V.  Hicks,    1  Bligh,    N.    S.  363) ;  but  there  may  be  a  donatio 

498,     that    unendorsed    negotiable  ??iorf/s  c«»sa  of  the  debt  itself  to  the 

instruments  have  been  held  to  be  debtor :  Hurst  v.    Beach,    5  Madd. 

the  suhjectoi  a,  donatio  mortis  causa.  351;   Moore  y.  Barton,   4  De  G.  & 

At  one  time,  however,  a  contrary  Sm.  517. 

opinion  seems  to  have  prevailed.  fq\  \  Bli»h,  N.  S.  498. 

See   Miller  v.   Miller,  3  P.   Wms.  ,      ^. 

r,-n         J    TT  i           rr-77.    J    o  TT  W  1  Sim.  &  Stu.  239. 

3o6,   and   Tate  y.  Hiliert,  2   Yes.  ^  ^ 

111.  (j)  1  Bligh,  N.  S.  530. 
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donor  being,  as  far  as  the  act  of  the  donor  itself  is  to  be  viewed, 
complete,  the  persons  who  represent  that  donor,  in  respect  of 
personalty  the  executor,  and  in  respect  of  realty  the  heir-at- 
law,  are  not  bound  to  complete  that  which,  as  far  as  the  act  of 
the  donor  is  concerned  in  the  question,  was  incomplete."  At 
the  end  of  his  judgment  (A-)  his  Lordship  says:  "The  opinion 
which  I  have  formed  is,  that  this  is  a  good  donatio  mortis 
causa,  raising  by  operation  of  law  a  trust ;  a  trust  which,  being 
raised  by  operation  of  law,  is  not  within  the  Statute  of  Frauds, 
but  a  trust  which  a  Court  of  Equity  will  execute  "  (/). 

And  in  the  case  of   Witt  v.  Amis  (m),  the  Coui't  of  Queen's  or  of  a  policy 

01  in  snrftncft  * 

Bench  held,  that  there  was  no  distinction  between  a  policy  of 
insurance  and  a  mortgage  or  bond,  as  regards  its  capability  of 
being  made  the  subject  of  a  donatio  mortis  causa,  and,  therefore, 
that  a  policy  may  be  the  subject  of  a  gift  of  that  nature.     This 
decision  was  adopted  by  Romilly,  M.  E.  (;?),  who  held  also  to  oroia^ 
the  same  effect  as  to  money  due  on  a  banker's  deposit  note  (o).     deposit  note : 
The  delivery  of  a  Post  Office  Savings  Bank  deposit  book  may  or  of  a  Post 
constitute  a  good  donatio  mortis  causa  of  the  balance  standing  to  ^f^^k  de^osk^ 
the  credit  of  the  depositor  (p)  ;  but  where  a  deposit  is  invested  book : 
by  the  Post  Office  Savings  Bank  for  the  depositor  in  Govern-  *^'?"  ■'  ^ertifi- 
ment  Stock  under  the  regulations  contained  in  the  deposit  book,  investments : 
by  having  the  stock  placed  on  the  Sa\dngs  Bank  Investment 
Account  of  the  National  Debt  Commissioners  and  credited  to 
the  depositor,  the  delivery  of  the  investment  certificate  and  the 
deposit  book  cannot  constitute  a  good  donatio  mortis  causa  of  the 
Government  Stock  (q).     So  also  delivery  of  certificates  of  build- 
ing society  shares  does  not  constitute  a  good  donatio  mortis  causa 
of  the  shares  {r). 

(A')  At  p.  543.  bear  interest  at   4    per  cent,   per 

(/)  See  also  Staniland  v.  Willott,  annum."  And  Knight-Bruce,  V.-C, 

3  Mac.   &  G.   676;    Re  DiUon,  44  held  that  the  delivery  of  this  receipt 

C.  D.  82;  Re  Beaumont,  [1902]  1  to  an  agent  of  the  borrower  by  the 

Ch.  889.  lender    on   his    death-bed    stating 

(//i)  1  Best  &  Sm.  109.  that  he  wished  the  debt  to  be  can- 

(/i)  Amis  V.  ^Yitt,  33  Beav.  619.  celled  was  a  sufficient  donatio  mortis 

(o)  See  accord.  Moore  v.  Moore,  causa,  on  the  ground,   semhle  that 

L.   E.    18  Eq.  474 ;  Re  Billon,  44  the  document  was  essential  to  the 

C.    D.   76.     See  further  Moore  v.  proof  of  the  contract  of  loan. 

Darton,  4   De   G.   &    Sm.  517,    in  (j^)  i?e  TTWo?^  [1902]  1  Ch.  680 ; 

which  case  a  receipt  had  been  given  Rt  Andrews,  [1902]  2  Ch.  394. 

by  a  borrower  to  a  lender  as  fol-  {q)  Re  Andrews,  uli  supra. 

lows:    "Received   of  D.    500/.,   to  (r)  Re  Wcsfou,  uli  sujirc 
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or  receipt  for 
Btuck : 


Notes  drawn 
by  the 
deceased  in 
liis  last 
illness  :  not 
the  subject  of 
(liiinitio  mortis 
ci/Ksd,  uor 
(generally 
speaking) 
liheques  on 
bankers : 


Where  no  property,  legal  or  equitable,  is  transfeiTed  to  the 
donee  by  delivery  of  tlie  subject,  there  can  bo  no  valid  donatio 
/iiorf/'s  cuKHU.  Thus  in  Ward  v.  Turner  (.s).  Lord  ILirdwicke 
held  that  the  delivery  of  receipts  for  South  Sea  annuities  was  not 
such  a  delivery  of  the  annuities  themselves  as  to  support  the 
gift  of  them  as  a  donatio  mortis  causa.  :  but  he  intimated  that  an 
actual  transfer  of  the  stock  would  have  been  sufficient  to  effectuate 
the  intended  donation  (t). 

A  promissory  note  made  by  a  man  in  his  last  illness  cannot 
operate  as  a  donatio  mortis  causa,  to  the  payee  (u),  for  it  has  not 
that  reference  to  the  death  of  the  donor  which  is  essential  to 
such  a  gift  (.r).  The  same  has  been  decided  as  to  a  cheque  on 
a  banker ;  which  is  an  order  for  the  payment  of  money,  that 
may  take  effect  immediately,  and  in  the  lifetime  of  the  donor ; 
so  that  is  (generally  speaking)  altogether  inconsistent  with  the 
nature  of  a  donation  mortis  causa  {y). 


(s)  2  Ves.  Sen.  431. 

{t)  Eailway  stock  cannot  be  the 
subject  of  donatio  mortis  causa: 
Moore  v.  Moore,  L.  E.  18  Eq.  474. 

(?f)  Tate  V.  Hilhert,  2  Ves.  Ill; 
HotJiduij  V.  Atkinson,  5  B.  &  C.  501. 
In  the  latter  of  these  cases  Lord 
Tenterden  expressed  his  opinion 
that  the  intention  to  avoid  the 
legacy  duty  would  not  be  a  suffi- 
cient consideration  for  a  promissory 
note ;  for  then  the  note  would  not 
be  payable  till  after  the  donor's 
death :  ihid.  503. 

(x)  See  ante,  p.  591. 

ly)  Tate  v.  Hithert,  2  Ves.  120. 
See  also  Tate  v.  Leithead,  Kay, 
658;  Be  Beaumont,  [1902]  1  Ch. 
889 ;  ante,  p.  592.  However,  a 
cheque  under  some  circumstances 
has  been  considered  the  subject  of 
a  donatio  mortis  causa:  as  where 
the  testator  in  his  iUness  drew  a  bill 
on  a  goldsmith  for  the  payment  of 
a  sum  to  A.  the  wife  of  B.,  and 
delivered  it  to  A.  with  a  written 
endorsement  to  buy  her  moui-ning  : 
Laiuson  v.  Laiuson,  1  P.  Wms.  441. 
(But  see  the  remarks  of  Lord  Lough- 
borough in  2  Ves.  121.)    So  in  Bonts 


V.  Eilis,  17  Beav.  121  (affirmed  on 
appeal,  4  De  G.  M.  &  G.  249),  a 
testator,  four  days  before  his  death, 
said  to  his  wife,  "I  am  a  dying 
man  ;  you  will  want  money  before 
my  affairs  are  wound  up":  On 
the  following  day  he  gave  his  wife 
a  crossed  cheque,  and  on  the  next 
day  but  one,  remembering  that  it 
was  crossed,  he  asked  a  friend  who 
visited  him  to  take  it  and  give  the 
wife  another  for  it,  which  the  friend 
did :  The  testator's  cheque  was  paid 
before,  and  the  other  cheque  after 
his  death :  And  it  was  held  by 
Eomilly,  M.  E.,  and  by  the  Lords 
Justices,  that  the  transaction  con- 
stituted a  good  donatio  mortis  causa. 
But  the  delivery  of  the  donor's 
cheque  on  his  banker,  ivhich  was 
not  presented  be/ore  the  donor's  death, 
was  held  not  a  good  donatio  mortis 
causa :  Heivitt  v.  Kaye,  L.  E.  6  Eq. 
198.  "Where  the  delivery  by  a  donor, 
in  his  last  illness,  of  a  cheque  on 
his  bankers  was  accompanied  by  a 
delivery  of  his  banker's  pass-book, 
and  the  chequ.e  tvas  not  presented 
until  after  the  donor's  death,  it  was 
held  by  Bacon,  V.-C,  that  the  gift 
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It  may  now  be  expedient  to  examine  in  what  respects  a  donatio  How  a  donatio 
mortis  causa  diners  irom  a  legacy,  and  irom  a  giit  intc}'  vicos ;  differs  from 
whence  it  will  appear  how  important  the  distinction  is  between  ^  legacy, 
these  three  kinds  of  donations. 

A  donatio  mortis  causa  differs  from  a  legacy  in  these  respects. 

1.  Probate  of  it  is  unnecessary,  for  sucli  a  gift  takes  effect  from 
delivery ;  so  the  donee  claims  the  subject  of  it  as  a  gift  from 
the  donor  in  his  lifetime,  and  not  under  a  testamentary  act  (~). 

2.  For  the  reason  just  given,  no  assent  or  other  act  on  the  part  2.  Executor's 


1.  Probate 
unnecessary ; 


was  not  a  good  dunatio  mortis  causa: 
lie  Bcalcs  Estate,  L.  E.  13  Eq.  734; 
Be  Mead,  15  C.  D.  651.  Where  a 
cheque  was  given  by  A.  to  B.,  and 
presented  without  delay,  and  the 
bankers  had  sufficient  assets  of  A. , 
but  refused  j^ayment  because  they 
doubted  the  signature,  and  the  next 
day  A.  died,  the  cheque  not  having 
been  paid,  it  was  held  to  be  a  com- 
plete gift  inter  vims  of  the  amount 
of  the  cheque  :  Bromley  v.  Brunton, 
L.  E.  6  Eq.  275.  See  also  BoUs  v. 
Pearce,  5  C.  D.  730,  where  a  cheque 
drawn  bj'  a  testator  payable  to  his 
wife  or  her  order,  and  endorsed  by 
her  and  paid  into  a  foreign  bank 
against  the  amount  of  which  she 
drew,  was  held  to  bo  a  good  donatio 
mortis  causa,  although  it  was  not 
presented  for  payment  at  the  bank 
on  which  it  was  drawn  until  after 
the  testator's  death.  The  result  of 
the  cases  on  the  question  how  far 
the  gift  of  a  cheque  of  the  donor 
can  be  the  subject  of  a  donatio  mor- 
tis causa  would  seem  to  be  that  the 
mere  delivery  of  a  cheque  which  is 
not  paid  in  the  donor's  lifetime  does 
not  constitute  a  donatio  mortis  causa, 
for  it  is  payment  which  constitutes 
the  necessary  delivery  :  Hewitt  v. 
Kaye,  L.  E.  6  Eq.  198  ;  Be  Beak's 
Estate,  L.  E.  13  Eq.  734  ;  Be  Beau- 
mont, ubi  supra.  Whereas  in  the 
case  of  a  bill,  promissory  note,  bond, 
1 0  TJ,  or  cheque  of  a  third  person, 
it  is  the  deliverv  of  the  instrument 


itself  which  operates  as  a  delivery 
of  the  money  secured  by  it.  It  is 
to  be  observed  in  the  case  of  Bouts 
V.  EUis  {ubi  suj^ira)  that  the  cheque 
was  paid  before  the  death  of  the 
donor,  and  in  Lawson  v.  Lawson 
{ubi  supra),  the  gift  by  delivery  of 
the  bill  was  in  the  nature  of  an 
appointment.  Generally,  the  giv- 
ing of  a  cheque  will  not  operate 
as  an  appropriation  iider  vivos  in 
favour  of  the  donee  {Hopkinson  v. 
Forster,  L.  E.  19  Eq.  1-i),  although 
in  Bromley  v.  Brunton  [ubi  supra) 
it  was  held  on  the  facts  of  that 
case  that  there  was  a  complete  gift 
inter  vivos  of  the  amount  of  the 
cheque.  There  seem,  however,  to 
be  some  cases  in  which  the  delivery 
of  a  cheque  which  is  not  paid  in 
the  donor's  lifetime  is  allowed  to 
operate  as  a  donatio  mortis  causa. 
One  of  them  would  seem  to  be  the 
case  where  the  cheque  is  in  the 
lifetime  of  the  donor  negotiated  or 
paid  away  by  the  donee  for  valu- 
able consideration  {Bolls  v.  Pearce, 
5  C.  D.  730),  or  where  the  money 
is  received  immediately  after  the 
death  of  the  testator  before  the 
banker  was  ajiprised  of  it :  Tate  v. 
Hubert,  2  Ves.  111.  But  the  gift 
would  in  these  cases  seem  to  be 
validated  rather  as  a  mere  donation 
than  as  a  donatio  mortis  causa. 

{z)  1   Eop.  Leg,    12,   3rd  edit. ; 
Birjden  v.  ValJier,  2  Ves.  Sen.  258. 
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assent 
uuneccssary. 


How  it  differs 
from  a  gift 
inter  vivos  : 
1.  It  is 
revocable : 


2.  Liable  to 
legacy  duty : 
Stat.  8  &  9 
Vict.  c.  76, 
8.  4. 

3.  To  debts. 


of  the  executor  or  administrator  is  necessary  to  perfect  the  title 
of  the  douce  {a).  In  fact  tlie  distiuctiou  between  a  donatio 
Diorfia  c(fHfid,  aud  a  legacy  under  a  nuncupative  "Will,  is,  that  the 
former  is  claimed  against  the  executor,  and  the  other,  from  the 
executor  (h). 

A  donatio  mortiH  causa  differs  from  a  gift  inter  viros,  in  these 
respects  (b),  in  which  it  resembles  a  legacy  :  1.  It  is  ambulatory, 
incomplete  and  revocable  during  the  testator's  life.  The  revo- 
cation may  either  be  effected  by  the  recovery  of  the  donor  from 
his  disorder  (c),  or  by  resumption  of  the  possession  of  the  sub- 
ject (d).  But  he  cannot  revoke  the  donation  by  a  subsequent 
Will :  for,  on  the  death  of  the  donor,  the  title  of  the  donee 
becomes,  by  relation,  complete  and  absolute  from  the  time  of 
delivery  [c).  It  may,  however,  be  satisfied  by  a  legacy  given  to 
the  donee  (_/').  2.  It  is  liable  to  the  duties  imposed  on  legacies, 
by  the  express  provisions  of  the  stat.  8  &  9  Vict.  c.  76,  s.  4, 
which  enacts  that  every  gift  which  shall  have  effect  as  a  dona- 
tion mortis  causa  shall  be  deemed  a  legacy  within  the  meaning 
of  those  Acts  {g).  3.  It  is  liable  to  the  debts  of  the  testator 
upon  deficiency  of  assets  {h). 


Evidence  of  a       In  JTaz/sIcp  Y.  Gz/mcr  (i),  an  action  of  debt  was  brought  for 

tZt  '"'"'^''   i^oiiey  had  and  received  to  the  use  of  the  plaintiff :  It  appeared 

that  the  defendant  was  executor  of  a  Mrs.  Wilkinson,  and  the 


{a)  Tate  v.  Hnhert,  2  Ves.  120. 

(b)  There  was  formerly  another 
point  in  which  a  donatio  mortis 
causa  differed  from  a  gift  inter 
vivos,  viz.,  that  it  might  be  made 
to  the  wife  of  the  donor.  This 
difference  no  longer  exists,  as  since 
the  Married  Women's  Property 
Act,  1882,  a  married  woman  can 
receive  and  hold  as  her  separate 
property  any  gift  made  to  her, 
whether  by  her  husband  or  any 
other  person.  As  to  former  law, 
see  Lawson  v.  Lawson,  3  P.  Wms. 
356 ;  Tate  v.  Leitliead,  Kay,  658. 

(c)  Ante,  p.  592. 

(d)  Ward  v.  Turner,  2  Ves.  Sen. 
433;  Bunn  v.  MarJcham,  1  Taunt. 
232,  by  Gibbs,  C.  J. 


((')  Jones  V.  Helhy,  Prec.  Chanc. 
300. 

(/)  Jones  V.  Selby,  Prec.  Chanc. 
300.  See  Jolinson  v.  SmitJi,  1  Ves. 
Sen.  314. 

{(/)  And  by  44  Vict.  c.  12,  §  38  (2), 
amongst  the  personal  property  to 
be  included  in  the  account  on  which 
probate  duty  was  payable  was  ' '  any 
"  property  taken  as  a  donatio  mortis 
"  causa  made  by  any  person  dying 
"  on  or  after  1  June,  1881,"  and 
now  by  sect.  2  of  the  Finance  Act, 
1894,  a  donatio  mortis  causa  is  liable 
to  estate  duty,  ^gq  post,  pp.  1698, 
1706. 

{li)  Smit/i  V.  Casen,  mentioned  in 
Drurij  V.  Smith,  1  P.  Wms.  406; 
Ward  V.  Turner,  2  Ves.  Sen.  434. 

(*•)  1  Adol.  &  EU.  162. 
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plaintiff  lived  in  Mrs.  "Wilkinson's  house  till  the  time  of  her 
death :  On  the  reading  of  Mrs.  Wilkinson's  Will,  the  defendant 
asked  the  plaintiff  whether  she  had  not  possession  of  something 
given  to  her  by  Mrs.  Wilkinson,  and  how  she  had  obtained  it : 
She  produced  a  parcel,  which  contained  hank-notes  of  the  value 
of  220/.,  and  said  that  Mrs.  Wilkinson  had  given  them  to  her  a 
fortnight  before  her  death,  telling  her  they  would  be  useful  to 
her,  after  her  (Mrs.  Wdkinson's)  death ;  and  that  no  one  was 
present  at  the  time  :  According  to  one  witness,  the  defendant 
then  said  that  he  should  keep  the  parcel  till  the  plaintiff  required 
it :  according  to  another,  simply  that  he  should  keep  it :  The 
plaintiff  had  Mrs.  Wilkinson's  keys  during  her  illness,  and 
superintended  the  economy  of  the  house  :  other  property  of 
Mrs.  Wilkinson's  to  a  considerable  amount  was  shown  to  have 
been  in  the  power  of  the  plaintiff,  which  was  found  by  the 
executors  undistm-bed  :  Mrs.  Wilkinson  did  not  take  to  her 
bed  more  than  a  week  before  her  death  :  During  that  week  the 
plaintiff  showed  the  notes,  in  her  own  possession,  to  a  witness : 
The  action  was  brought  to  recover  back  these  notes:  The 
defendant's  counsel  objected  that  there  was  not  evidence  to  go 
to  the  jury,  of  the  property  of  the  notes  being  in  the  plaintiff : 
The  judge  having  left  the  whole  evidence  to  the  jury,  they 
found  a  verdict  for  the  plaintiff:  A  motion  was  afterwards  made 
to  enter  a  nonsuit,  because  there  was  no  evidence  at  all  of 
property  in  the  notes,  except  the  plaintiff's  own  account  of  the 
matter :  But  the  Court  of  K.  B.  refused  to  disturb  the  verdict, 
on  the  ground  that  there  was  some  evidence  to  go  to  the  jury, 
though  slight,  and  that  the  declaration  made  by  the  plaintiff 
herself  was  admissible  evidence  in  her  favour  by  reason  of 
acquiescence  (though  of  trifling  weight)  in  its  truth  by  the 
defendant,  and  also  as  being  part  of  the  res  gestce,  on  the 
occasion  of  the  defendant's  obtaining  the  notes  [k). 

A  statement  of  claim  alleging  a  donatio  mortis  causa  must 
state  facts  amounting  to  a  donatio  mortis  causa  (/). 

It  may  be  added  in  conclusion  that  the  Wills  Act  (1  Yict.  Donatio  mortis 
c.  26)   has  not,  either   in   words   or  in   effect,  abolished   such  T'*,'?  ?°^  t. 

'.  '  abolished  by 

donations  (/;?).  Wills  Act. 

(/r)  In   this    case   Littledale  and  See  ante,  p.  591,  n.  Uc). 

Parke,  J  J.,  expressed  their  opinion  (7\   p    p    /       a- j    tt-- 

that  it  made  no  difference  whether  >          •     ■        • 

the  delivery  of  the  notes  was  a  gift  ('«)  ^oore  v.  Barton,  4  De  G.  & 

absolutely,  or  a  donatio  mortis  causa,  Sm.  517. 
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BOOK    THE    THIRD. 

OF  THE  QUANTITY  OF  THE  ESTATE  IN  ACTION  OF  AN 
EXECUTOR  OR  ADMINISTRATOR. 

jQITHERTO  the  subject  as  to  the  quantity  of  the  estate  of  an 
executor  or  administrator  has  been  confined  to  personal  property 
of  the  testator  or  intestate  i)i  possession ;  that  is,  where  he  had 
not  only  the  right  to  enjoy,  but  had  the  actual  enjoyment  of 
the  thing.  But  property  in  chattels  personal  may  also  be  in 
action ;  that  is,  where  a  man  has  not  the  occupation,  but  merely 
a  right  to  occupy  the  thing  in  question  ;  the  possession  whereof 
may,  however,  be  recovered  by  a  suit  or  action,  from  whence  the 
thing  so  recoverable  is  called  a  thing,  or  chose  in  action. 

Thus,  if  a  man  promises  or  covenants  with  me  to  do  any  act, 
and  fails  in  it,  whereby  I  suffer  damage,  the  recompense  for 
this  damage  is  a  chose  in  action ;  for  though  the  right  to  recover 
a  recompense  vests  in  me  at  the  time  of  the  damage  done,  yet 
there  is  no  possession  of  it  till  recovered  by  course  of  law  {(() . 

By  the  term  CJtose  in  Action,  as  used  in  this  Treatise,  is  to  be 
understood  a  right  to  be  asserted,  or  property  reducible  into 
possession,  either  by  action  at  law,  or  suit  in  equity  [b). 

(«)  2  Black.  Coram.  397.  inaction;  and  consequently  that  B. 

{h)  A  testator  bequeathed  a  lease-  had  not  gained  any  priority  over  A. : 

hold  estate  to  trustees,  upon  trust  Wiltshire    v.  llalbits,   14  Sim.   76. 

as  therein  mentioned ;  and  first,  ho  See  also  Re  Fruser,    [1904]  1   Ch. 

charged  the  estate  with  the  pay-  1 1 1 ,  and  affirmed  on  appeal,  [1904] 

ment  of  an  annuity  to  his  daughter  1   Ch.  726.     Although  a  mortgage 

during  all  his  interest  in  the  estate  :  debt  is  a  diose  in  action,  yet,  where 

The  daughter  afterwards  mortgaged  the  subject  of  the  security  is  land, 

her  annuity,  first  to  A.  and  after-  the  mortgagee  is  treated  as  having 

wards  to   B. ;     but    B.    gave    the  "  an  interest  in  land,"  and  priorities 

trustees  notice  of  his  mortgage  be-  are  governed  by  the  rules  appHc- 

fore  A.  did  :  And  it  was  held  by  Sir  able  to  interests  in  land,  and  not 

L.  Shadwell,  V.-C,  that  the  annuity  by  the  rules  whichapply  to  interests 

was  a  chattel  interest   in   equity,  in  personalty,    and  leaseholds    are 

and  not  a  cJwse  in  action,  nor  sub-  real  estate  for  the  purposes  of  the 

ject  to  any  of  the  rules  established  rule  :   Taylor  v.  London  and  County 

with  regard  to  assignment  of  chases  BanJxing  Co.,  [1901]  2  Ch.  231. 
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The  object  of  tho  present  Book  will  be  to  investigate  what 
cJioacs  in  action  tlie  estate  of  an  executor  or  administrator  com- 
prises :  and  the  subject  may  perhaps  be  separated  conveniently 
into  these  four  divisions:  1st,  to  what  choices  in  action  an  executor 
or  administrator  is  entitled,  which  the  deceased  himself  might 
have  put  in  suit.  2ndly,  as  to  the  right  of  an  executor  or 
administrator  to  choses  in  action,  where  the  action  accrues  after 
the  death  of  the  testator  or  intestate.  3rdly,  as  to  the  title  of 
an  executor  or  administrator  to  the  executory  and  contingent 
interests  of  the  deceased.  4thly,  what  suits,  commenced  by  the 
testator  or  intestate,  may  be  continued  by  the  executor  or 
administrator. 
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CHAPTEE  THE  FIEST. 

TO  WHAT  CIIOSES  IN  ACTION  THE  EXECUTOR  OR  ADMINIS- 
TRATOR IS  ENTITLED,  WHICH  THE  DECEASED  MIGHT 
HAVE  PUT  IN  SUIT. 

It  may  be  advisable  to  treat  of  tlie  subject  of  this  cbapter  in 
two  subdivisions:  1st,  The  general  question  as  to  what  actions 
survive  to  the  executor  or  administrator;  2ndly,  Particular 
instances  where  the  executor  or  administrator  is  entitled  to 
Chases  in  Action,  which  the  deceased  might  have  put  in  suit, 
and  where  he  is  not  so  entitled. 


All  persoDal 
actions 
founded  on 
contract  or 
duty,  &c., 
survive : 


SECTION  I. 

The  General  Question  as  to  what  Actions  survive  to  the  Executor 
or  Administrator. 

"With  respect  to  such  personal  actions  as  are  founded  upon 
any  obligation,  contract,  debt,  covenant,  or  other  duty,  the 
general  rule  has  been  established  from  the  earliest  times,  that 
the  right  of  action  on  which  the  testator  or  intestate  might  have 
sued  in  his  lifetime  survives  his  death,  and  is  transmitted  to  his 
executor  or  administrator  (c/).  Therefore,  it  is  clear  that  an 
executor  or  administrator  shall  have  actions  to  recover  debts  of 
every  description  due  to  the  deceased,  either  debts  of  record,  as 
judgments,  statutes,  or  recognizances,  or  debts  due  on  special  con- 
tracts, as  for  rents;   or  on  bonds  (6),  covenants,  and  the  like, 


{a)  1  Saund.  216,  a,  n.  (1)  to 
WheatJey  v.  Lane.  A  cause  of  action 
arising  out  of  a  statutory  duty  to 
the  deceased  survives  to  liis  execu- 
tors: Pcehles  V.  The  Osimldtwistle 
Urban    District    CoimciJ,    [1896]    2 


Q.  B.  159.  The  right  of  executor 
to  sue  is  extended  to  administrators, 
by  stat.  31  Edw.  III.  s.  1,  c.  11. 

(h)  A  Scotch  heritable  bond, 
although  it  contain  a  personal  ob- 
ligation to  pay  the  debt,  descends 
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under  seal ;  or  debts  on  simple  contracts,  as  notes  unsealed,  and 
promises  not  in  writing,  either  express  or  implied  [r).  It  is  true 
that  no  action  of  account  lay  for  an  executor  at  common  law, 
upon  the  principle  that  the  account  rested  in  the  privity  and 
knowledge  of  the  testator  only  {d)  ;  but  this  action  is  since  given 
to  executors  by  the  statute  of  Westm.  2  (13  Edw.  I.  stat.  1, 
c,  23),  to  executors  of  executors  by  25  Edw.  III.  stat.  5,  c.  5, 
and  to  administrators  by  31  Edw.  III.  stat.  1,  c.  11.  So  if  the 
goods,  &c.,  of  the  testator  taken  away  continue  in  specie  in  the 
hands  of  the  wrongdoer,  it  has  been  long  decided  that  replevin 
and  detinue  will  lie  for  the  executor  to  recover  back  the  specific 
goods,  &c.  {e)  ;  or  in  case  they  are  sold,  an  action  for  money  had 
and  received  to  recover  the  value  {/).  So  the  executor  of  an 
assignee  of  a  bail-bond  might  have  brought  an  action  upon  it ; 
for  it  was  an  interest  vested  which  went  to  the  executor  (r/) . 

The  executor  or  administrator  is  the  only  representative  of  a  how  far  the 
deceased  that  the  law  will  regard  in  respect  of  his  personalties,  presents  the 
and  no  word  introduced  into  a  contract  or  obligation  can  transfer  testator  in  his 

contnofs  * 

to  another  his  exclusive  rights  derived  from  such  representation. 

The  representation  of  the  deceased,  in  matters  of  contract,  by  representa- 
his  executor  or   administrator   is  so  complete,  that,  generally  ^^^^^^l  ^j  v 
speaking,  it  is  not  necessary,  in  order  to  transmit  to  the  executor  executor  or 
or  administrator  a  right  of  enforcing  a  contract,  that  he  should  complete!^  °^ 
be  named  in  the  terms  of  it.     Thus  if  money  be  paj-able  to  B., 
without  naming  his  executor,  yet  his  executor  or  administrator 
shall  have  an  action  for  it  {h).     So  if  money  be  payable  to  A., 
or  his  assigns,  his  executor  shall  take  it :   for  he  is  assignee  in 
law  (/).    But  where  a  man  entered  into  an  obligation,  conditional 
to  pay  20/.  to  such  person  as  the  testator  should  by  liis  last  "Will 

to  the  heir-at-law  :  Jerningham  v.  (B.  13). 

Herbert,  4  Euss.  Chan.  Cas.  388;  (A)  Com.  Dig.  Admon.  (B.  13). 
Allen  V.  Anderson,  5  Hare,  163.  Where,  however,  personal  con- 
See  also  Cnst  v.  Goring,  18  Beav.  siderations  are  of  the  foundation 
383.  of  the  contract,  as  in  cases  of  prin- 

(c)  Wentw.    Off.   Ex.    159,    14th  cipal  and  agent,  and  master  and 

edit. ;    Com.    Dig.    Administration  servant,  the  death  of  either  party 

(B.);  Toller,  157.  puts  an  end  to  the  relation;  and 

{d)  Co.  Litt.  89,  &;  2  Inst.  404.  in  respect  of  service  after  the  death, 

[e)  Le  Mason  v.  Dixon,  Sir  W.  the    contract    is    dissolved    unless 

Jones,    173,    174;    1    Saund.    217,  there  be   a   stipulation  express  or 

note  (1).  implied  to  the  contrary  :  Farrow  v. 

(/)  1  Saund.  217,  note  (1).  Wilson,  L.  R.  4  C.  P.  745,  746. 

[g)  Nott    V.     StepJiens,     Fortesc.  (/)  Prase  v.  ilfm^Z,  Hob.  9 ;  Wentw. 

367;    Com.    Dig.    Administration  Off.  Ex.  215,  14th  edit. 
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appoint,  and  the  testator  made  no  particular  appointment,  it 
Avas  held  that  his  executors  could  not  maintain  an  action  for 
this  20/. :  for  thougli  Ihey  were  his  assignees  in  law,  yet  the 
assignee  here  must  be  an  assignee  in  deed  (/•).  So  if  an  annuity 
be  given  to  B.  without  saying  to  his  executors  and  adminis- 
trators, during  the  life  of  the  testator's  wife,  upon  condition  that 
he  be  civil  to  the  wife,  and  B.  dies  before  the  wife,  his  executor 
shall  not  have  it ;  for  it  was  personal  to  B.  (/). 

Ancient  com-        ]3^xt  it  was  a  principle  of  the  common  law,  that  if  an  iniury 
mou  liiw  rule  •  i         t     ii  n  i  p  i  •  i 

actio  per-         WHS  douc  citlicr  to  the  person  or  property  oi  another,  for  which 
!:onahs  mcriiur  dfif^jfiqp^  Only  could  be  rccovercd  in  satisfaction,  the  action  died 

cum  persaia.  . 

with  the  person  to  whom,  or  hif  whom  tlio  wrong  was  done. 
Thus  where  the  action  was  founded  on  any  malfeasance  or  mis- 
feasance, was  a  tort,  arose  ex  dctiefo,  such  as  trespass  for  taking 
goods,  &c.,  trover,  false  imprisonment,  assault  and  battery, 
slander,  deceit,  diverting  a  watercourse,  obstructing  lights, 
escape,  and  many  other  cases  of  the  like  kind,  where  the  de- 
domtion  imputes  a  tort  done  either  to  the  person  or  the  property 
of  another,  and  the  ptca  under  the  old  pleading  must  have  been 
"  not  guilty,"  the  rule  was  actio  personalis  moritur  cam  j)ersona{m) . 

Stat.  4  EdT\-.  Bu.t  this  rule  received  considerable  alteration  by  the  statute 
4  Edw.  III.  c.  7,  de  bonis  asportatis  in  vita  testaroris,  which 
reciting,  that  in  times  past,  executors  have  not  had  actions  for  a 
trespass  done  to  their  testators,  as  of  the  goods  and  chattels  of 
the  said  testators  carried  away  in  their  life,  and  so  as  such 
trespasses  have  remained  unpunished,  enacts,  that  the  executors 
in  such  cases  shall  have  an  action  against  the  trespassers,  and 
recover  their  damages  in  like  manner  as  they,  whose  executors 
they  be,  should  have  had  if  they  were  living.     And  this  remedy 

Stat.  25  Edw.  is  further  extended  to  executors  of  executors,  by  25  Edw.  III. 

Ill   p   o   c   5  •    •  . 

'  '  '  '  '  stat.  5,  c.  5,  and  to  administrators  by  an  equitable  construction 
of  the  former  statute  {)i).  The  Act  4  Edw.  III.  being  a  reme- 
dial law,  has  always  been  expounded  largely :  and  though  it 
makes  use  of  the  word  trespasses  only,  has  been  extended  to 

{k)  Hob.  9,  10  ;  1  Eoll.  Abr.  9lo,  {»)  This  is  stated  by  Mr.  Serjeant 

Executors  (X.)pl.  2.     Qinvrc,  hovr-  Williams  in  1  Saund.  217,  to  be  by 

ever,  -whetber  the  case  is  not  now  the  stat.  32  Edw.  III.  c.  11 :   But 

altered  by  sect.  27  of  the  Wills  Act,  that  statute  only  gives  an  action  to 

1837.  tbe    administrator    to    recover    as 

(Z)  Neal  V.  Hanhury,  Prec.  Cban.  executor  the  debts  due  to  the  in- 

173.     See  also  Barford  v.  Stuchey,  testate.     See  Mr.  Eraser's  note  to 

1  Bing.  225.  Pinchon's  Case,  9  Co.  89,  a. 

(to)  Cf.  250sf,  pp.  1346,  1352. 


Ch.  I.  §  I.]  Of  Choses  in  Action.  GOT 

other  cases  within  the  meaning  and  intent  of  the  statnte  {o). 
Therefore  by  an  equitable  construction  of  the  statnte,  an  executor  The  cxocntor 
or  administrator  shall  now  have  the  same  actions  for  any  injury  an  action  for 
done  to  the  personal  esfafe  of  the  deceased  in  his  lifetime,  ic/ierehi/  ^^  ^juries  to 

-'  .    .  ,       the  personal 

//  //((fi  become  /^-w  beneficial  to  the  executor  or  administrator,  as  the  estate,  where- 
deceased  himself  might  have  had,  whatever  the  form  of  action  become^less 
maybe(;>).     So  that  he  now  may  have  trespass  or  trover  ((/)  ;  beneficial  to 
an  action  against  the  sheriff  for  a  false  return  in  the  lifetime  of  ever  the  form 
the  testator  (;•)  ;  debt  on  a  judgment  against  an  executor  sug-  °*  action  may 
gesting  a  dei'astarif  (-s)  ;  an  action  for  removing  goods  taken  in 
execution  before  the  testator  (the  landlord)  was  paid  a  year's 
rent  (t)  ;  an  action  to  recover  the  price  paid  by  the  intestate  for 
valueless  shares  on  the  faith  of  a  fraudulent  prospectus  (a)  ;  an 
action  to  restrain  the  infringement  of  a  registered  trade-mark 
with  the  usual  claim  for  an  account  of  profits  and  damages  (;r)  ; 
an  action  for  falsely  and  maliciously  publishing  a  statement 
calculated  to  injure  the  right  of  property  of  the  testator  in  a 
trade-mark  (//),  and  other  actions  of  the  like  kind  for  injuries 
done  to  the  personal  estate  of  the  deceased  in  his  lifetime  (s). 
But  if  the  cause  of  action  is  in  substance  an  injury  to  the  person, 
the  personal  representative  cannot  maintain  an  action  merely 

(o)  Emerson  v.  Emerson,  1  Ventr.  403  :    for  this  was  not  properly  an 

187;    Le  Mdson  v.  Dixon,  Sir  W.  injury  done    to  the   person  of  the 

Jones,  174.    So  Lord  Ellenborough  testator,  but  it  was  an  injury  to  his 

in  Wilson  v.  Knuhley,  7  East,  134,  estate:  3  Bac.  Abr.  98,  Exors.  (P. 

says,  "It  is  a  very  ancient  statute  2).     See  also   Spnrstoio  v.  Prince, 

passed  at  a  period  when  no  great  Cro.  Car.  297. 

precision  of  language  prevailed,  and  (s)  Berwick  v.  Andrews,   1  Salk. 

the  body  of  the  Act  does  not  speak  314. 

of  actions  on  trespass,  though  the  {t)  Palgrave  v.  Wyndham,  1  Stra. 

instance  put  is  proper  for  siich  an  212. 

action,  but  it  speaks  of  actions  for  (»)  Twycross  v.  Grant,  4  C.  P.  D. 

(I   tresjjass   done   to    the    testator's  40.     Secus,    however,     where    the 

goods  ;  and  it  enacts  that  executors  claim  is  for  unliquidated  damages 

in  such  cases  shall  have  an  action  for    misrepresentation,    and    there 

against  the  trespassers  ;   apparently  are  no  assets  of  the  deceased  belong- 

using  the  word  trespass  as  meaning  ing  to  the  claimant  at  law  or  in 

a   wrong  done  generally,  and  the  equity:  Be  Duncan,    [1899]   1   Ch. 

tresjwssers  as  wrongdoers."  387.     See  also  PhiUips\.  Homfray, 

[p)  1  Saund.    217,    n.    (1).     See  24  C.  D.  439,  455. 

Lockier  v.  Paterson,   1  Carr.  &  K.  (x)   Oakey  v.  DaJton,    35   C.    D. 

271.  700. 

{q)  BusselTs    Case,  5  Co.  27,  a;  (y)  Hatchard  v.  Mege,  18  Q.  B. 

Butland  v.  Butland,  Cro.  Eliz.  377.  D.  771. 

(r)   Williams    v.    Gary,    4    Mod.  (z)  1  Saund.  217,  note  (1). 
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Actions  for 
torts  to  the 
person  or  the 
freehold  do 
not  survive 
to  the  exe- 
cutor. 


because  tlie  person  so  injured  incurred  in  liis  lifetime  some 
expenditure  of  money  in  consequence  of  tlie  personal  injury  (r/). 

So  an  executor  or  administrator  may  have  a  quare  impedit 
for  a  disturbance  in  the  time  of  his  testator  or  intestate,  by 
the  equity  of  the  statute  4  Edw.  III.  c.  7  {h).  So  the  personal 
representative  of  a  termor  may  maintain  ejectment,  where 
the  testator  had  a  lease  for  years,  or  from  year  to  year, 
■whether  the  ouster  was  before  or  after  his  death  (c).  So  he 
might  have  had  debt  on  the  statute  for  not  setting  out  tithes 
due  to  the  testator  {d). 

But  the  statute  of  Edw.  III.  does  not  extend  to  injuries 
done  to  the  person  (r),  or  to  the  freehold  of  the  testator. 
Therefore  an  executor  or  administrator  shall  not  have  actions 
of  assault  or  battery,  false  imprisonment,  libel  (,/'),  slander, 
deceit,  nor  (unless  by  viiiue  of  the  stat.  3  &  4  Wm.  IV.  c.  42, 
s.  2,  hereafter  to  be  mentioned)  (f/)  for  diverting  a  watercourse, 
obstructing  lights,  or  other  actions  of  the  like  kind :  for  such 
causes  of  action  still  die  with  the  testator  [h). 

Since  actions  founded  on  wrongs  to  the  freehold  do  not 
survive,  it  is  clear  that  the  executor  cannot  (unless  by  virtue 
of   the   statute   just    cited)    maintain    trespass    quare   claumni 


(a)  Pulling  Y.  Great  Eastern  Hail . 
Co.,  9  Q.  B.  D.  110,  112 ;  Finlayy. 
Chirneij,  20  Q.  B.  D.  494,  where 
the  claim  was  for  damages  for 
breach  of  promise  of  marriage.  Cf . 
Chamberlain  v.  Williamson,  2  M.  & 
S.  408,  post,  p.  618. 

{h)  Wentw.  Off.  Ex.  164,  14th 
edit. ;  Smallwood  v.  Bishop  of  Co- 
ventry, Cro.  EHz.  207  ;  *S'.  C,  Savil. 
94,  118;  Owen,  99;  1  Lutw.  1;  1 
And.  241;  1  Leon,  205;  4  Leon. 
15.  It  appears  from  the  report  of 
the  case  in  Lutwiche,  Anderson, 
and  Saville,  that  the  testator  had 
only  a  chattel  interest  in  the  ad- 
vowson :  But,  semble,  that  the  law 
is  the  same  where  he  was  seised  in 
fee ;  for  the  ground  of  the  decision 
is,  that  the  void  term  was  a  chattel 
which  would  have  gone  to  the  exe- 
cutor if  the  disturbance  had  not 
been:   Cro.   Eliz.    207.      See  ante, 


pp.  509,  510. 

(c)  Blade's  Case,  4  Co.  95,  a ; 
Moreton's  Case,  1  Ventr.  30;  Doe 
V.  Porter,  3  T.  E.  13.  He  was 
held  entitled  to  an  ejectione  firmce  : 
Bro.  Abr.  Executors,  45 ;  Russell 
v.  Prat,  cited  1  And.  243 ;  Peytoe's 
Case,  9  Co.  78,  b. 

{d)  Holl  v.  Bradford,  1  Sid.  88  ; 
Morton  v.  Hoph'ns,  1  Sid.  407 ; 
Moreton's  Case,  1  Vent.  30.  But 
he  could  not  enforce  payment  of 
tithes  such  as  his  testator  never 
claimed :  Cart  v.  Hodgldn ,  3  Swanst. 
160. 

(f)  See  Denman,  J.,  in  Pulling  v. 
G.  E.  Rail.  Co.,  9  Q.  B.  D.  110, 
113. 

(/)  Hatchard  v.  3[ege,  18  Q.  B. 
D.  771. 

{g)  Post,  p.  611. 

{h)  1  Saund.  217,  a,  n.  (1). 
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/regit  {i),  nor  an  action  merely  for  cutting  down  trees  (/.), 
or  other  waste  in  the  lifetime  of  the  testator  on  his  freehold  (/). 
So  if  a  man  cut  the  growing  corn  of  the  testator  and  let  it  lie, 
no  action  can  he  maintained  by  the  executor  {m) ;  but  if  the 
corn  be  cut  and  carried  away  (although  he  cannot  have  an 
action  of  trespass  qudre  claum)n  /regit  and  bludd  aHportavit  (/i) ) 
he  may  have  trespass  dc  bonis  asportatis  on  the  statute  of 
Edward  III. :  And  even  where  the  executor  declared  that  the 
defendant  btada  crescentia  upon  the  freehold  of  the  testator 
niessuit  de/alcavit  et  mportmit,  it  was  held,  in  Emerson  v.  Emer- 
son (o),  that  the  action  well  lay,  and  that  the  allegation  of 
mcssuit  and  de/alcarit  only  described  the  manner  of  taking  the 
corn  away.  It  was  said  in  that  case,  that  if  the  grass  of  the 
testator  be  cut  and  carried  away  at  the  same  time,  no  action 
will  lie  for  the  executor,  because  the  grass  is  part  of  the 
freehold ;  but  corn  growing  is  a  chattel  {p)  :  and  the  like 
distinction  is  taken  in  Wentworth's  Office  of  an  Executor  {q) 
between  a  trespass  in  destroying  or  taking  away  corn  growing, 
and  a  trespass  in  grass  or  wood  growing  ;  because  though  the 
testator  should  have  died  before  severance,  the  corn  would  have 
gone  to  the  executor  (/•),  whereas  the  wood  and  grass  would 
have  gone  to  the  heir.  However,  it  should  appear  from  the 
case  of  Williams  v.  Breedon  is),  that  an  action  may  be  main- 
tained by  an  executor  against  the  man  who  has  cut  down  and 
carried  away  the  trees  of  the  testator,  for  taking  and  carrying 
away  "  the  goods  and  chattels,  to  wit,  the  wood,  timber,  and 
boughs,  of  the  deceased  in  his  lifetime."  So  where  grass  is 
mowed  by  a  trespasser,  and  carried  away  as  hay,  an  action  of 
trover  and  conversion  for  so  many  loads  of  hay  is  doubtless 
maintainable  by  the  executor  {t) . 

{i)  Bro.  Executor,  pi.  120.  {m)  Emerson  v.  Emerson,  1  Vent. 

{k)  Williams  v.  Breedon,  1  Bos.  187. 

&  Pull.  329.  («)  Ihid. 

(0  Godolph.  Pt.  2,  c.   22,   s.  2.  (o)  Ihid. 

Tlie  executor  of  the  lessor  clearly  [p]  See  ante,  p.  537  et  seq. 

could  not  formerly  have  had    an  {q)  P.  166,  14th  edit, 

action    of    waste    (now    abolished)  (r)  See  ante,  p.  537  et  seq. 

for  waste  committed  in  the  lifetime  (s)  1  Bos.  &  Pull.  330. 

of  the  testator ;  for  he  had  no  right  {t)  Wentw.  Off.  Ex.  167, 14th  edit, 

to   recover  the  place  wasted,   the  The  author  of  that  work  expresses 

inheritance  of  which  descended  to  his  opinion  that  the  executor  ought 

the  heir :    Wentw.    Off.   Ex.    163,  to  be  able  to  maintain  an  action  on 

I4th  edit.  the  statute  Edw.  III.  in  the  case  of 

W.E. — VOL.  I.  R  R 
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Actions  for 
torts  to 
chattels  real. 


A  distinction  is  suggested  by  the  author  of  the  Office  of  an 
Executor,  with  reference  to  the  estate  of  tlio  owner  of  land : 
for  assuming  that  where  the  land  is  his  freehold  or  copyhold 
inheritance,  no  action  should  be  given  to  his  executor  for  wood 
or  grass  destroyed  in  his  lifetime  ;  yet  where  he  is  but  tenant 
for  years,  or  tenant  by  extent,  so  that  the  very  estate  in  the 
land  was  to  come  and  is  to  come  to  the  executor  (together  with 
qnicquid  plantaftir  solo),  the  executor  or  administrator,  in  the 
opinion  of  the  author,  ought  to  have,  together  with  the  estate  in 
the  soil,  the  action  to  punish  the  tresj)asser  upon  the  soil  («) . 

In  Adam  v.  The  Inhabitants  of  Bristol  {x),  a  point  was  raised 
with  respect  to  this  subject,  which  it  ultimately  became  unneces- 
sary for  the  Court  to  decide  :  viz.,  whether  the  executor  of  a 
lessee  for  years  could  in  any  case  maintain  an  action  against  the 
Hundred,  upon  the  stat,  7  &  8  Geo.  IV.  c.  31,  s.  2,  for  an 
injury  by  rioters  to  the  premises  under  lease  sustained  in  the 
lifetime  of  the  testator  (y) . 


meadow-grass  consumed  by  the 
mouths  of  the  cattle  of  a  trespasser, 
in  the  following  curious  language, 
pp.  167,  168:  "When  meadow- 
ground,  which  yearly  conceiveth 
[Sol  sine  homine  generat  herbam), 
shall  be  ready  to  be  delivered  of  her 
biu'then,  if  a  stranger  put  in  a  herd 
of  cattle  which  swallow  up  and 
tread  down  this  fruit  of  her  womb 
before  the  mower  with  his  scythe 
come  as  a  midwife  to  help  her  de- 
livery, if  then,  by  the  hasty  death 
of  the  owner,  before  action  brought, 
this  great  trespass  should  be  dis- 
punishable, it  were  contrary,  as 
methinks,  to  the  piu-pose  of  the  said 
statute,  and  a  great  defect  in  the 
law."  The  same  author  proceeds  to 
distinguish  the  case  of  the  testator 
dying  before  the  time  for  mowing, 
and  his  surviving  till  the  hay-time 
was  clearly  past :  in  the  latter  case, 
it  is  said,  the  executor  certainly 
ought  to  have  his  action,  because 
if  the  trespass  had  not  been  com- 
mitted, the  grass  would  have  been 
a  chattel  severed,  and  the  personal 
estate  would  have  been  increased. 


See  also  on  this  question  the  judg- 
ment of  Bowen,  L.  J.,  in  Phillips 
V.  Homfrmj,  24  C.  D.  439,  455,  as 
to  actions  for  the  recovery  of  pro- 
perty, or  the  profits,  proceeds,  or 
value  of  property,  withdrawn  by 
the  deceased  from  the  rightful 
owner. 

(«)  Wentw.  Off.  Ex.  169,  14th 
ecHt. 

(a;)  2  Adol.  &  Ell.  389. 

{y)  It  was  urged  by  the  counsel 
for  the  plaintiff  in  this  case,  that 
the  authorities  show  that  an  exe- 
cutor may  sue  for  a  trespass  to  a 
chattel  real  of  his  testator,  inas- 
much as  it  has  been  held  that  an 
executor  may  maintain  ejectment, 
or  ejectione  firmce,  on  the  ouster  of 
his  testator  (see  ante,  p.  608,  and 
note  (c),  which  are,  in  fact,  actions 
of  trespass) :  And  Pcytoe's  Case,  9 
Co.  78,  h,  was  cited.  There  the 
Court  referred  to  7  Hen.  IV.  6,  b,  as 
having  decided  that  by  force  of  the 
stat.  4  Edw.  III.  c.  7,  which  gives 
an  action  of  trespass  de  bonis  aspor- 
tatis  in  vita  testatoris,  the  executors 
shall  have  ejectione  firmce   in  vita 
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By  stat.  3  &  4  Will.  IV.  c.  42,  s.  2,  after  reciting  that  no 
remedy  is  provided  by  law  for  injuries  to  the  real  estate  of  any 
person  deceased,  committed  in  his  lifetime,  for  remedy  thereof 
it  is  enacted,  that  an  "  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  by  the  executors 
or  administrators  of  any  person  deceased,  for  any  injury  to  the 
real  estate  (s)  of  such  person,  committed  in  his  lifetime,  for 
which  an  action  might  have  been  maintained  by  such  person,  so 
as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person  {a) ,  and 
provided  such  action  shall  be  brought  within  one  year  after  the 
death  of  such  person ;  and  the  damages,  when  recovered,  shall 
be  part  of  the  personal  estate  of  such  person  "  {b). 

By  stat.  4  Will.  &  M.,  c.  24,  s.  12,  the  executor  or  adminis- 
trator of  an  executor  or  administrator  who  wasted  or  converted 
to  his  own  use  goods,  chattels,  or  estate  of  his  testator  or 
intestate,  was   rendered   liable   and   chargeable    in    the  same 


3  &  4  wm. 

IV.  c.  42,  s.  2, 

Executors, 
&c.,  may 
within  a  year 
after  the 
death  of  the 
testator,  &c., 
brin<ir  actions 
for  injuries 
to  real  estate, 
committed 
within  six 
months  before 
the  death. 


testatoris,  because  that  is  an  action 
of  trespass.  On  reference  to  the 
Year  Book  itself,  it  appears  that, 
in  fact,  the  argument  for  the  exe- 
cutor was  that  the  statute  enacts 
that  executors  shall  have  action  for 
the  goods  taken  from  the  possession 
of  their  testators,  and  the  term  is 
nothing  but  a  chattel :  And  by 
Hank  ford :  If  tenant  by  elegit  be 
disseised  and  dies,  his  executors 
shall  have  an  action  for  that. 

(2)  Qucere,  ■whether  these  words 
apply  to  injuries  to  cbattel  inter- 
ests in  land,  or  whether  a  remedy 
is  given  by  the  stat.  4  Edw.  III. 
c.  7.     See  supra,  note  {y). 

{(()  In  an  action  where  a  sole 
plaintiff  in  an  action  for  a  manda- 
tory injunction  and  damages  for 
obstruction  to  the  access  of  light 
to  a  freehold  bouse  had  died  more 
than  six  months  after  the  issue  of 
the  writ,  the  executor  and  devisee 
obtained  the  common  order  to  carry 
on  proceedings.  On  motion  to  dis- 
cbarge this  order  for  irregularity 
on  the  ground  that  the  cause  of 


R  R  :;^ 


action  did  not  continue,  and  that 
there  was  no  transmission  of  inter- 
est to  the  executor,  it  was  held 
that  though  any  action  by  tbe 
executor  for  injiury  to  the  plain- 
tiff's real  estate  might  under  this 
section  be  limited  to  the  six  months 
prior  to  the  plaintiff's  death,  still 
be  could  recover  damages  to  this 
extent.  As  to  the  claim  for  man- 
datory injunction,  it  was  held  that 
this  devolved  on  the  executor  in 
his  right  as  devisee,  and  that  con- 
sequently he  could  maintain  such 
claim :  Jones  v.  Simes,  43  C.  D.  607. 
(/))  See  as  to  the  liability  of  the 
executors  of  a  tenant  for  life  as 
regards  waste  imder  this  statute, 
Wvodhouse  v.  Walker,  5  Q.  B.  D. 
404;  Be  Cartwright,  41  C.  D.  532; 
Jenks  v.  Viscount  Clifden,  [1897] 
1  Ch.  694  ;  and  jwst,  Pt.  iv.  Bk.  ii. 
Ch.  I.  §  I.  p.  1357,  note  (m).  The 
executors  of  a  tenant  for  life  of 
leaseholds  are  not  liable  to  the  re- 
mainderman for  permissive  waste : 
Be  Parry  and  Hopkin,  [1900]  1  Ch. 
160. 
O 
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9  &  10  Vict. 
c.  93. 

[Lord  Camp- 
bell's Act]  : 


an  action  to 
be  maintain- 
able against 
any  person 
causing'  death 
through 
neglect,  &c., 
notwithstand- 
ing the  death 
of  the  person 
injured : 


action  to  be 
for  the  benefit 
of  certain 
relations,  and 
shall  be 
brought  by 
and  in  the 
pame  of 


manner  as  his  testator  or  intestate  should  or  might  have 
been. 

A  further  most  important  alteration  in  this  part  of  the  law 
has  been  effected  by  the  Fatal  Accidents  Act,  1846  (9  &  10 
Vict.  c.  93),  which,  after  reciting  that  "  no  action  at  law  is  now 
maintainable  against  a  person  who  by  his  wrongful  act,  neglect, 
or  default  may  have  caused  the  death  of  another  person,  and  it  is 
oftentimes  right  and  expedient  that  the  wrongdoer  in  such  case 
should  be  answerable  in  damages  for  the  injuries  so  caused  by 
him  "  :  enacts,  "  whensoever  the  death  of  a  person  {c)  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  felony." 

By  sect.  2,  "  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  {d)  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the  person  deceased  ; 
and  in  every  such  action  the  jury  may  give  such  damages  {e) 


(c)  The  Explorer,  L.  E.  3  Adm. 
289,  where  it  was  held  that  the 
provision  of  the  above  Act  ex- 
tended to  a  case  where  the  person, 
in  respect  of  whose  death  damages 
were  sought  to  be  recovered,  was 
an  alien,  and  was  at  the  time  of 
the  wrongful  act,  neglect,  or  de- 
fault which  caused  his  death,  on 
board  a  foreign  vessel  on  the  high 
seas.  The  provisions  of  the  Fatal 
Accidents  Acts,  1846  and  1864,  were 
held  by  Darling,  J.,  not  to  apply 
for  the  benefit  of  aliens  abroad : 
Adam  v.  British  and  Foreign  Steam- 
ship Co.,  [1898]  2  Q.  B.  430.  This 
decision  was,  however,  dissented 
from  by  Kennedy,  J.,  and  Phil- 
limore,  J.,  in  Davidsson  v.  HiJl, 
[1901]  2  K.  B.  606. 

((/)  This  does  not  extend  to  a 
bastard  child :  Dickinson  v.  North- 


Eastern   Railway,  2   Hurlst.  &  C. 
735. 

(e)  The  jury,  in  estimating  the 
damages,  cannot  take  into  conside- 
ration mental  suffering  or  loss  of 
society,  nor  expenses  incurred  by 
the  funeral  or  mourning :  Dalton  v. 
South-Eastern  Bail.  Co.,  4  C.  B. 
N.  S.  296 :  but  must  give  com- 
pensation for  pecuniary  loss  only  : 
Blake  v.  Midland  Bail.  Co.,  18  Q.  B. 
93.  But  legal  liability  alone  is  not 
the  test  of  injury,  in  respect  of 
which  damages  may  be  recovered  : 
The  reasonable  expectation  of  pecu- 
niary advantage  by  the  relation 
remaining  alive  may  be  taken  into 
account  by  the  jury,  and  damages 
may  be  given  in  respect  of  that 
expectation  being  disappointed,  and 
the  probable  pecuniary  loss  thereby 
occasioned  :     Franklin    y.    South- 
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as  they  may  think  proportioned  to  the  inj  ury  resulting  from  executor  or 

iTji,,,  ..  i'lp  1  IS'  1  administrator 

such  death  to  the  parties  respectively  tor  whom  and  lor  whose  of  the 
benefit   such   action   shall  be   brought;    and    the    amount    so  <ieceased: 
recovered,  after   deducting   the   costs   not  recovered  from  the 
defendant,  shall    be    divided    amongst    the    before-mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and 
direct  (/). 

Sect.  3.  "  Not  more  than  one  action  shall  lie  for  and  in  respect  only  one 


Eastern  Railway,  3  H.  &  N.  211; 
Dalton  V.  South -Eastern  liailway, 
4  C.  B.  N.  S.  296;  DucJavorth  y. 
Johnson,  4  H.  &  N.  653  ;  Pym 
V.  Great  Northerii  Railway,  2 
Best  &  Sm.  759  ;  S.  C.  (in 
error),  4  Best  &  Sm.  396 ;  Sykes  v. 
North-Eastern  Rail.  Co.,  44  L.  J. 
C.  P.  191 ;  Hetherinyton  v.  North- 
Eastern  Rail  Co.,  9  Q.  B.  D.  160. 
It  should  be  observed  that  the 
s^tatute  gives  to  the  personal  repre- 
sentative a  cause  of  action  beyond 
that  wliich  the  deceased  would  have, 
if  he  survived,  and  based  on  a  dif- 
ferent principle  :  for  the  condition, 
that  the  action  could  have  been 
maintained  by  the  deceased  if  death 
had  not  ensued,  has  reference  not 
to  the  nature  of  the  loss  or  injury 
sustained,  but  to  the  circumstances 
under  which  the  bodily  inj  my 
arose,  and  the  nature  of  the 
wrongful  act,  neglect,  or  default 
complained  of  :  Pym  v.  Great 
Northern  Rail.  Co.,  2  Best  &  Sm. 
767  ;  4  Best  &  Sm.  406.  It  must  be 
further  observed,  that  the  remedy 
given  by  the  statute  is  to  individuals, 
and  not  to  a  class ;  and  therefore, 
on  the  death  of  a  person  whose 
income  arose  from  land  and  per- 
sonalty, independent  of  any  exer- 
tion of  his  own,  no  portion  of  which 
was  lost  to  his  family  by  his  death, 
the  action  is  maintainable,  if,  in 
consequence  of  that  death,  the  mode 
of  distribution  among  the  members 
is  changed  :  4  Best  &  Sm.  396.  If, 
however,   there "  is  no  evidence  of 


actual  pecuniary  damage  (in  the 
sense  above  explained),  the  action 
will  fail :  Duckworth  v.  Johnson,  4 
H.  &  N.  652.  If  the  personal  re- 
presentative of  a  deceased  person 
brings  an  action  under  this  Act,  it 
is  a  good  defence  that  the  defen- 
dants paid  to  such  deceased  person 
in  his  lifetime,  and  he  accepted  a 
sum  of  money  in  full  satisfaction 
and  discharge  of  all  claims  and 
causes  of  action  he  had  against  the 
defendants :  the  cause  of  action  be- 
ing defendant's  negUgence,  which 
has  been  satisfied  in  the  lifetime  of 
the  injured  person,  and  his  death 
does  not  create  a  fresh  cause  of 
action  :  Read  v.  Great  Eastern  Rail- 
way, L.  E.  3  Q.  B.  555. 

(/)  In  a  case  where  a  sum  of 
money  was  received  from  a  railway 
comiDany  by  way  of  compensation 
by  the  executors  of  a  person  whose 
death  had  resulted  from  injuries 
received  in  an  accident  on  the  rail- 
way, no  action  having  been  brovight 
under  Lord  Campbell's  Act,  the 
executors  brought  an  action  in  the 
Chancery  Division,  to  which  all  the 
relatives  referred  to  in  sect.  2  of 
the  Act  were  parties,  asking  for  a 
declaration  as  to  the  persons  en- 
titled to  the  money.  The  Court 
held  that  it  could  distribute  the 
fund  amongst  such  of  the  relatives 
of  the  deceased  as  suffered  damage 
by  reason  of  the  death,  in  the  same 
manner  as  a  jury  could  have  done 
in  an  action  under  the  Act :  Buhner 
V.  Bulmer,  25  C.  D.  409. 
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months  ; 

plaintiff  to 
deliver  a  full 
partieular  of 
the  pcrwon 
for  whom 
8uch  damages 
are  claimed : 


construction 
of  Act. 


action  shall  of  the  Same  subject-matter  of  complaint :  and  that  every  such 
commenced  action  shall  be  commenced  within  twelve  calendar  months  after 
r.n,!fL*'^^^''°  the  death  of  such  deceased  person  "  {(/). 

Sect.  4.  "  In  every  such  action  the  plaintiff  on  the  record 
shall  bo  required,  together  with  the  declaration,  to  deliver  to  the 
defendant  or  his  attorney  a  full  particular  of  the  person  or 
persons  for  whom  and  on  whose  behalf  such  action  shall  be 
brought,  and  of  the  nature  of  the  claim  in  respect  of  which 
damages  shall  be  sought  to  be  recovered"  (//). 

Sect.  5.  "  The  following  words  and  expressions  are  intended 
to  have  the  meanings  hereby  assigned  to  them  respectively, 
so  far  as  such  meanings  are  not  excluded  by  the  context  or 
by  the  nature  of  the  subject-matter :  that  is  to  say,  words 
denoting  the  singular  number  are  to  be  understood  to  apply  also 
to  a  plurality  of  persons  or  things ;  and  words  denoting  the 
masculine  gender  are  to  be  understood  to  apply  also  to  persons 
of  the  feminine  gender ;  and  the  word  '  person  '  shall  apply  to 
bodies  politic  and  corporate ;  and  the  word  '  parent '  shall 
include  father  and  mother,  and  grandfather  and  grandmother, 
and  stepfather  and  stepmother;  and  the  word  'child'  shall 
include  son  and  daughter,  and  grandson  and  granddaughter,  and 
stepson  and  stepdaughter." 
27  &  28  Vict.  By  the  Fatal  Accidents  Act,  1864  (27  &  28  Vict.  c.  95),  s.  1, 
c.  95    Where  {^  jg  enacted,  that  if  it  shall  happen  that  no  action  such  as  is 

no  action  ,  '  '-  *- 

brought  by  mentioned  in  statute  9  &  10  Vict.  c.  93  shall  be  brought  by  the 

TvithiiTsix^^  executor  or  administrator  of  the  deceased  within  six  months  after 

months,  it  the  death,  such  action  may  be  brought  by  and  in  the  name  of  the 

brought  by  persons  for  whose  benefit  such  action  would  have  been,  if  it  had 

the  perf^ons  been  brought  in  the  name  of  the  executor  or  administrator  (?"). 

benencially  °    .  ,  .  ^  ' 

interested  in  The  question  has  been  raised  as  to  whether,  in  a  case  where  a 
^  ^®®"  •  person  has  brought  an  action  as  administratrix  of  the  deceased 
under  Lord  Campbell's  Act  (the  Fatal  Accidents  Act,  1846), 
and  has  obtained  judgment  and  been  paid  damages  as  such 
administratrix  in  full  satisfaction,  and  discharge,  of  the 
judgment  and  causes  of  action,  the  same  administratrix  is 
entitled  to  bring  another  action  as  administratrix,  outside  the 
provisions  of  such  Act,  in  respect  of  the  assets  and  estate  of  the 
deceased,  and  whether  an  admission  on  the  record  made  in  the 
action  under  the  Act  can  be  set  up  in  the  other  action,  so  that 


ig)  See  The  Alma,  [1903]  P.  55. 
(A)  See   Chapman  v.  liothweU,  1 
E.  B.  &  E.  168,  as  to  tlie  form  of 


tlie  declaration. 

(?)  By  sect.  2,  money  may  te  paid 
into  Court  in  one  sum. 
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the  defendants,  who  have  submitted  in  the  action  under  the  Act, 
are  to  be  precluded  from  denying  the  facts  alleged  in  the  other 
action.  It  was  decided  in  Lcggott  v.  Great  NoHheni  Rail  Co.  (/►), 
that  inasmuch  as  the  entire  object  and  effect  of  the  two  actions 
are  totally  different  and  they  are  brought  in  different  rights 
(although  the  machinery  nominally  is  the  same),  the  adminis- 
tratrix, in  the  action  under  the  Act  suing,  not  in  respect  of  any- 
thing which  belonged  to  the  deceased,  but  by  force  of  the  statute 
which  enacts  that  the  deceased's  death  is  to  be  made  the  subject 
of  an  action,  just  as  if  he  had  lived,  the  second  action  is  not 
barred  by  the  judgment  and  satisfaction  in  the  action  under  the 
Act,  and  that  there  is  no  estoppel  of  which  either  party  can  take 
advantage. 

Akin  to  the  right  of  action  by  an  executor  or  administrator  Employers' 
under  the  Fatal  Accidents  Act  of  1846  is  that  of  the  legal  ^gso!    ^    °  ' 
personal  representative  of  a  deceased  workman  against  his  em-  Stat.  43  &  44 
ployer  under  stat.  43  &  44  Yict.  c.  42  (Employers'  Liability  ^^^t- «•  42- 
Act,  1880),  which  enacts  "where  after  the  commencement  of 
this  Act  personal  injury  is  caused  to  a  workman  "  in  any  of  the 
various  ways  mentioned  in  sect.  1,  "  the  workman,  or,  in  case  Sect.  l. 
the  injury  results  in  deaths  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  case  of  death,  shall  have 
the  same  right  of  compensation  and  remedies  against  the  em- 
ployer as  if  the  workman  had  not  been  a  workman  of,  nor  in 
the  service  of,  the  employer,  nor  engaged  in  his  work." 

Sect.  2  enumerates  cases  in  which  the  workman  shall  not  be  Sect.  2. 
entitled  to  any  right  of  compensation  or  remedy  under  the  Act. 

Sect.  3  limits  the  amount  of  compensation  recoverable  under  Sect.  3. 
the  Act. 

By  sect.  4,  an  action  under  the  Act  shall  not  be  maintainable  Sect.  4. 
unless  notice  that  the  injury  has  been  sustained  is  given  within 
six  weeks,  and  the  action  is  commenced  within  six  months  from 
the  occurrence  of  the  accident  causing  the  injury,  or,  in  case 
of  death,  ?<vY/^/;i  twelve  montJis  front  the  time  of  death  :  provided 
always,  that,  in  case  of  death,  the  want  of  such  notice  shall  be 
no  bar  to  the  maintenance  of  such  action  if  the  judge  shall  be 
of  opinion  that  there  was  reasonable  excuse  for  such  want  of 
notice. 

By  sect.  5,  money  payable  under  any  penalty  is  to  be  deducted  Sect.  5. 
from  compensation  awarded. 

Sect.  6  assigns  the  trial  of   actions  under  the  Act  to  the  Sect.  6. 
Coimty  Court  (subject  to  removal  into  the  Superior  Court). 

(/.)  1  Q.  B.  D.  599. 
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Sect.  7.  Sect.  7  deals  with  the  contents  of  the  notice  of  injury  required 

by  the  Act,  and  tlie  mode  of  service. 
Workmcu's  Tlie  Workmen's  Compensation  Act,   1897   (60  &  61  Vict. 

Act"  I'sor,  '^^  ^-  '•^~)j  "^^^s  passed  with  a  view  to  amending  the  law  with  respect 

8tat.  GO  &  61    to  compensation  to  workmen  for  accidental  injuries  suffered  in 
Vict.  c.  37.        ,  ,  , 

the  com'se  of  their  employment.  In  case  of  death,  the  compen- 
sation payable  under  the  Act  is,  by  clause  4  of  the  First 
Schedule,  made  payable  to  the  workman's  legal  personal  repre- 
sentative, or,  if  he  has  none,  to  or  for  the  benefit  of  his  de- 
pendants ;  and  if  the  payment  is  made  to  the  legal  personal 
representative,  it  is  to  be  paid  by  him  to  or  for  the  benefit  of  the 
de2)endants  or  other  person  entitled  under  the  Act  (/lA'). 

It  is  not  within  the  scope  of  this  work  to  discuss  the  pro- 
visions of  this  Act  in  detail.     Numerous  decisions  on  the  many 
difficult  questions  which  have  arisen  under  it  have  been  given 
by  the  various  Courts,  and  the  reader  is  referred  for  these  to  the 
leading  text-books  on  the  Act.     It  is  sufficient  here  to  say  that 
the  Act  provides  (sect.  1)  for  the  liability  of  certain  employers 
to  workmen  suffering  personal  injury  by  accident  arising  out 
of,  or  in  the  course  of,  their  employment  (sect.  2).     That  the 
claim  for  compensation  must  be  made  within  six  months  from 
the  occurrence  of  the  accident,  or,  in  case  of  death,  within  six 
months  from  the  time  of  death,  and  sect.  7  limits  its  application 
to  employment  on,  or  in,  or  about  a  railway,  factory,  mine, 
quarry  or  engineering  work,  or  on,  in  or  about  any  building 
which  exceeds  thirty  feet  in  height,  and  is  either  being  con- 
structed or  repaired  by  means  of  a  scaffolding,  or  being  de- 
molished, or  on  which  machinery  driven  by  steam,  water  or 
other  mechanical  power  is  being  used  for  the  pui'pose  of  the 
construction,  repair,  or  demolition  thereof. 
Workmen's  The  Workmen's  Compensation   Act,   1900    (63  &   64  Vict. 

AcrTooo^*'*^'^  c.  22),  extends  the  benefits  of  the  Act  of  1897  to  workmen  in 
Stat.  63  &  64    agriculture,  which  expression  includes  horticulture,  forestry,  and 
the  use  of  land  for  any  purpose  of  husbandry,  inclusive  of  the 
keeping  or  breeding  of  live   stock,  poultry  or  bees,  and   the 
growth  of  fruit  and  vegetables. 

Actions  ex  It   must  be  observed,  that  if  the   executor  can   show  that 


quasi  con- 
tractu. 


(Ji-k)  The  option  of  the  workman  the  Act  of  1897  and  withdrawn  is 

is  to  claim  compensation  imder  the  not  a  bar  to  a  subsequent  action  for 

Act,  or  damages  at  common  law  or  damages   under   the  Act  of   1880 : 

under  the  Employers' Liability  Act,  House   v.    Dixon,    [1904]   2   E.   B. 

1880.      But  a  claim    made  under  628. 
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damage  has  accrued  to  the  personal  estate  of  the  testator  by  the 
breach  of  an  express  or  implied  promise,  he  may  well  sustain 
an  action,  at  common  law,  to  recover  such  damage,  although  the 
action  is  in  some  sort  founded  on  a  tort.  Thus  in  K)ii(jht>^  v. 
Quarks  {/),  where  an  administrator  declared  in  assumpsit  against 
an  attorney  for  negligence  in  investigating  a  title  about  to  be 
conveyed  to  the  intestate,  and  the  declaration  went  on  to  allege 
special  damage  to  the  personal  estate ;  the  defendant  demurred  ; 
and  it  was  urged  on  his  behalf,  that  the  action,  thougli  in  form 
ex  contractu,  was  in  substance  ex  delicto,  the  breach  of  promise 
complained  of  being  no  more  than  a  tort  arising  out  of  a  neglect 
of  duty :  But  the  Court  were  of  opinion  that  there  was  no 
ground  for  the  demurrer,  an  express  promise  being  alleged,  a 
breacli  of  it  in  the  lifetime  of  the  intestate,  and  an  injury  to  his 
personal  property,  the  truth  of  which  allegations  was  admitted 
by  the  demurrer  :  that  it  made  no  difference  in  this  case  whether 
the  promise  was  express  or  implied,  the  whole  transaction  resting 
on  a  contract ;  that  though,  perhaps,  the  intestate  might  have 
brought  case  or  assumpsit  at  his  election,  assumj^sit  being  the 
only  remedy  for  the  administrator,  it  was  very  necessary  the 
action  should  be  maintained,  or  the  defendant  might  escape  out 
of  the  consequences  of  his  misconduct,  and  the  intestate's  estate 
suffer  an  irreparable  injury :  It  was  further  observed,  that  if  a 
man  contracted  for  a  safe  conveyance  by  a  coach,  and  sustained 
an  injury  by  a  fall,  by  which  his  means  of  improving  his 
personal  property  were  destroyed,  and  that  property  in  conse- 
quence injured — though  it  was  clear  he,  in  his  lifetime,  might, 
at  his  election,  sue  the  coach  proprietor  in  contract  or  in 
tort  ijn) ,  it  could  not  be  doubted  that  his  executor  might  sue  in 
assumpsit  for  the  consequences  of  the  coach  proprietor's  breach 
of  contract  {n). 

The  above  rule  of  the  common  law  that  actio  personalis  moritur  Whether  the 
cum  persona   seems   never   to   have   been   applied   by  the   old  ^^aiTs^moHtiir 
authorities  to  causes  of  action  on  contracts  :  On  the  contrary,  cum  persona 
those  authorities  are  uniform,  that  this  maxim  is  always  to  be 

{I)  2  Brod.  &  Bingh.  102.  (m)  See  accord,  Alton  v.  Midland 

(m)  As  to  what  actions   of  this  IidiJ.   Co.,  19  0.  B.  N.  S.  242,  per 

character  are  founded  upon  tort  and  Willes,  J.,  and  Bradshaw  v.  Lanca- 

contract  respectively,  i^ee  TayJorx.  shire  and  Yorkshire  Bail.  Co.,  L.  E. 

Manchester,  &c.  Rail.   Co.,  [1895]   1  10  C.  P.  189:  but  as  to  the  latter 

Q.  B.   134;    Kelly   v.    Metroiwlitan  case,  see  the  observations  made  by 

Rail.   Co.,   ibid.  p.   944;    Meux  v.  Mellor  and  Quain,  JJ.,  in  Ze^^roi^  v. 

Great  Eastern  Rail.  Co.,  [1895]  2  Great  Northern  Rail.  Co.,  I  Q.B.  J). 

Q.  B.  387.  599. 
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persou 


applio.l  to  understood  of  a  toii,  and  tliat  tlio  person.al  representative  may 
ciutnTcts'l  ^^^^^  V  t^io  common  law,  not  only  for  all  debts  due  to  the 
deceased  by  specialty  or  otherwise,  but  for  all  covenants  and. 
indeed  all  contracts  with  the  testator  hrokcn  in  /lis  ti/etime  (o). 
And  the  reason  appears  to  be  that  these  are  CItoscs  in  Action, 
and  are  parcel  of  the  personal  estate,  in  respect  of  which  the 
executor  or  administrator  represents  tlie  person  of  the  deceased, 
and  is  in  law  his  assignee  [p).  But  these  authorities  have  been 
limited  by  modern  decisions  hereafter  to  be  mentioned,  and. 
must,  at  this  day,  be  understood  with  some  qualification, 
•where  the  A  qualification  has,  in  the  first  place,  been  introduced  by  the 

tni^''tala'!r'  ^^^^  ^^  CItamberMn  v.  Williammi  (q),  which  seems  to  have 
injury  to  the  established  that  no  action  is  maintainable  by  the  executor  or 
administrator  upon  an  express  or  implied  promise  to  the  deceased, 
where  the  damage  consisted  entirely  in  the  personal  suffering  of 
the  deceased,  without  any  injury  to  his  personal  estate.  "  Exe- 
cutors and  administrators,"  said  Lord  EUenborough  in  that 
case,  "  are  the  representatives  of  the  personal  property,  that  is, 
the  debts  and  goods  of  the  deceased.,  but  not  of  theii*  wrongs, 
except  w^here  those  wrongs  operate  to  the  temporal  injury  of 
their  personal  estate."  Accordingly  it  was  there  held,  that  an 
executor  or  administrator  cannot  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  deceased,  where  no  special  damage 
to  the  personal  estate  can  be  stated  on  the  record  (r).  So  with 
respect  to  injuries  affecting  the  life  and  health  of  the  deceased, 
such,  for  instance,  as  arise  out  of  the  unskilfulness  of  medical 
practitioners,  or  the  imprisonment  of  the  party  brought  on  by 
the  negligence  of  his  attorney,  generally  speaking,  no  action  can 
be  sustained  by  the  executor  or  administrator  on  a  breach  of 
the  implied  promise  by  the  person  employed  to  exhibit  a  proper 
portion  of  skill  and  attention :  such  cases  being,  in  substance, 
actions  for  injmies  to  the  person  (s). 


(o)  See  Com.  Dig.  Admiuistration 
(B.  13);  Covenant  (B.l);  Bac.Abr. 
Exors.  (N.). 

{p)  Baymond  v.  Fitch,  2  Crompt. 
Mees.  &  Eosc.  588,  597 ;  ante, 
p.  605. 

[q)  2  Maule  &  Selw.  408.  For 
the  converse  of  this  case,  see  Finlay 
v.  Chirney,  20  Q.  B.  D.  494,  where 
it  was  held  that  an  action  for  breach 
of  promise  of  marriage  where  no 
special  damage  is  alleged,  does  not 


sui'vive  against  the  personal  repre- 
sentatives of  the  promisor. 

(r)  It  appears  also  that  in  the 
year  1813,  a  case  of  Administrator 
of  Teivtry  v.  0' Regan  came  before 
the  Coui't  of  Exchequer  in  Ireland, 
in  which  it  was  held,  that  the  action 
was  not  maintainable.  See  also 
ante,  p.  608,  n.  (a). 

(*■)  C/iamherlain  v.  Williamson, 
2  M.  &  S.  415,  416.  See  ante, 
pp.  607,  608,  612  et  seq.,  as  to  the 


Cli.  I.  §  I.]  Of  Choses  in  Action.  619 

A  further  qualification  of  the  old  authorities  has  taken  place  actions  upon 
in  respect  to  contracts  relating  to  the  freehold.  reaT"'*"*^^ 

It  has  been  settled,  from  the  earliest  times,  that  the  right  to 
sue  upon  covenants  real  will  in  many  cases  descend  to  the  heirs 
of  the  covenantee,  or  go  to  his  assignee,  to  the  exclusion  of  the 
executor.  Thus,  if  a  feoffment  be  made  in  fee,  and  the  feoffor 
covenants  to  warrant  the  lands  or  otherwise,  to  the  feoffee  and 
his  heii's,  in  this  case  the  heir  of  the  feoffee  shall  take  advantage 
of  the  covenant  {t).  So  the  interest  in  a  covenant  to  levy  a  fine 
has  been  taken  to  be  an  inheritance  descending  to  the  heir  of 
the  covenantee  {u).  And  the  heir  may  have  an  action  on  a 
covenant  real,  although  nothing  has  descended  on  him  from  the 
ancestor,  with  which  the  covenant  can  run  :  As  if  A.  covenant 
with  B.  and  his  heirs  to  infeoff  B.  and  his  heirs,  and  B.  dies 
before  it  be  done,  in  this  case  his  heirs  shall  take  advantage  of 
it  (x).  So  where  three  coparceners  purchased  land  in  fee  and 
mutually  coyenanted  for  them  and  their  heirs,  with  them  and 
every  of  them  and  their  heirs,  that  the  survivors  should  convey 
to  the  heii's  of  such  as  should  die  first,  it  was  resolved  that  this 
was  a  real  covenant,  and  went  to  the  heir  of  the  covenantee  {ij). 
And  a  covenant  which  runs  with  the  land  will  go  to  the  heir, 
not  only  without  naming  him,  but  where  it  is  made  with  the 
covenantee  and  Ids  executors  (2). 

But  if  such  a  covenant  had  been  broken  in  the  lifetime  of  the 
testator,  or  intestate,  it  would  seem,  according  to  the  old  authori- 
ties before  mentioned,  that  the  rule  was,  that  the  executor  or 
administrator  might  sue  upon  it  {a). 

This  rule,  however,  has  been  directly  qualified  by  the  decision  where  a 
of  the  case  of  Kiugdon  v.  Nottle  {h),  followed  by  that  of  King  only  hL^teken 
V.  Jo)ies  {c),  in  which  cases  it  was  held  that  where  there  are  place  in  the 
covenants  real,  that  is,  which  run  with  the  land,  and  descend  to  time,  but  the 
the  heir,  though  there  may  have  been  a  formal  breach  in  the  ^^i^stantial 

.  -PI  1  damage  has 

ancestor  s  lifetime,  yet  if   the  substantial   damage   has  taken  arisen  since 

his  death  : 

cases  where  actions  of  this  kind  are  (2)  Loughcr  v.  Williams,  2  Lev. 

maintainable.      _  Q2;  Viuian\.  Campion,  I  'tiAW.A-il. 

{t)  Touchst.  175.  (")  See   also   Comyn's    Dig.    tit. 

(»)   Winter   v.    UEvrmx,    3    P.  Covenant  (B.  1) ;  and  Wentw.  Off. 

Wms.  189,  n.  (B).  ^-^-  ^^0'  l"*^^  ^^^*- 

(i)  1  M.  &  S.  355.     See  also  4 
(x)  Fitz.  N.  B.  145,  C. ;  Touclist.      m.  &  g.  53. 

1'^-  (c)  5    Taunt.   418  :    affirmed    in 

{y)   Wooton  V.  Coohe,  Jenk.  241.         error  in  4  M.  &  S.  188. 
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actions  on 
contnicts  not 
under  seal 
relating  to 
land : 


place  since  liis  deatli,  tlio  real  representative,  and  not  the 
jiersonal,  is  tlic  proper  plainlilf  (r/). 

But  it  was  admitted  by  the  judges,  in  these  cases,  that  when 
the  uUUindc  dama(jv  is  sustained  in  tlie  lifetime  of  the  ancestor, 
as  where  he  is  evicted,  and  the  land,  and  consequently  the  cove- 
nant, does  not  descend  to  the  heir,  there  the  executor  only  can 
sue  upon  the  covenant  {c).  And  the  Court,  with  this  distinction, 
recognized  the  decision  of  Lucy  v.  Levington  (_/"),  where  it  was 
held  that  the  executor  might  recover  for  a  breach,  in  his  testa- 
tor's life,  of  a  covenant  for  quiet  enjoyment. 

In  the  before  mentioned  case  of  KiiigJitu  v.  Quar/c.s  (fj) ,  an 
action  of  assnnipsif  was  brought  by  an  administrator,  against  an 
attorney,  for  negligence  in  investigating  a  title  about  to  be  con- 
veyed to  the  intestate,  by  means  of  which  the  premises  were 
conveyed  to  him  with  a  bad  title  ;  and  the  declaration  went  on 
to  aver,  that  the  intestate  was  thereby  unable  to  sell  the  pro- 
perty, and  alleged  special  damage  to  the  personal  estate :  It  was 
objected,  on  demurrer  to  the  declaration  that  this  was  a  contract 
regarding  land  on  which  an  administrator  could  not  sue :  But 
the  Court  of  Common  Pleas  unanimously  held  the  action  well 
brought. 

In  Or?ne  v.  Broughton  {/>)  the  declaration,  in  an  action  of 
asstimpsif  by  an  administrator,  alleged  that  in  consideration  that 
the  deceased  had  agreed  to  buy  certain  land  of  the  defendant  at 
a  certain  price,  and  had  paid  him  part  thereof,  as  deposit  money, 
the  defendant  promised  the  deceased  to  furnish  an  abstract  of  a 
good  title  to  the  land,  in  sufficient  time  for  the  completion  of  the 
purchase  by  a  day  specified,  and  that  he  was  requested  by  the 
deceased  to  furnish  it,  and  failed ;  by  means  whereof  the 
deceased  lost  the  benefit  of  the  purchase,  and  was  put  to  expense 
in  endeavouring  to  procure  the  said  title,  and  was  deprived  of 
the  use  of  the  money  deposited.  The  Court  of  Common  Pleas 
held  that  the  plaintiff  was  entitled  to  judgment ;  for  that  there 
appeared  on  the  face  of  the  record  a  personal  contract,  a  breach 


{d)  It  was  held  by  Mr.  Justice 
Bayley,  in  the  case  of  Kingdon  v. 
Nottle,  1  M.  &  S.  362,  that  if  the 
executor  could  allege  in  his  declara- 
tion that  the  testator  was  prevented 
from  selling  the  estate  by  the 
assigned  breach  of  the  covenant, 
perhaps    he    might    maintain    the 


action. 

(e)  1  M.  &  S.  365,  366 ;  5  Taunt. 
427. 

(/)  2  Lev.  26. 

((/)  2  Brod.  &  B.  102;  ante, 
p.  617. 

{h)  lOBingh.  533. 
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of  it  in  the  lifetime  of  the  intestate,  and  a  loss  to  his  personal 

property  :  And  that  it  was  clear  the  heir  could  not  sue  tlie 

defendant ;  for  in  all  the  cases  where  the  heLr  had  sued,  the 

action  had  been  on  a  covenant :  but  he  could  have  no  right  of 

action  on  a  mere  agreement  to  sell. 

It  was  held  in  Eaii))wnd  v.  Fitch  (i)  that  the  case  of  Chamber-  whether  an 

'  .        .p.„  .,       executor  may 

Iain  V.  William>ion  {k)  did  not  justify  an  inference,  that  the  right  sue  on  a  con- 

of  an  executor  or  administrator  to  sue  on  a  breach  of  contract  ^^^':}'  °^°^®^ 

m  the  testa- 
made  with  the  deceased  is  confined  to  cases  in  which  such  breach  tor's  life, 

can  be  stated  as  a  damage  to  the  personal  estate.  damau-e  to 

The  authority  of  this  decision  was  fully  confirmed  and  acted  ^^^  personal 

.  ...     estate  can  be 

on  m  the  subsequent  case  of  Richetts  v.  Weaver  (/),  m  which  it  stated: 

was  held  that  an  executor  of  a  tenant  for  life  may  sue  for  a 

breach,  incurred  in  the  testator's  lifetime,  by  his  lessee,  of  a 

covenant  to  repair,  without  averring  any  damage  to  his  personal 

estate : — And  the  result  of  the  case  of  Raymond  v.  Fitch  was 

stated  by  Parke,  B.,  to  be,  that  unless  it  be  a  covenant  in  which 

the  heir  alone  can  sue  (according  to  Kingdon  v.  Nettle  (m)  and 

King  V.  Jones  (n) )  for  a  breach  of  the  covenant  in  the  lifetime 

of  the  testator,  the  executor  can  sue,  except  it  is  a  mere  personal 

contract,  in  which  the  rule  applies  that  actio  personalis  moritur 

cum  persona. 

An  action  will  lie  for  an  executor  or  administrator  upon  a 
promise  made  to  the  deceased  for  the  exclusive  benefit  of  a  third 
party  :  Thus,  where  A.  promised  to  B.  that  if  B.  would  pay  50/. 
to  C,  his  son,  who  was  married  to  D.,  the  daughter  of  A.,  that 
then  he  would  pay  100/.  to  D.,  his  daughter,  at  such  a  time  ; 
B.  paid  the  50/.  to  C,  and  A.  failed  of  the  payment  of  the  100/.  : 
B.  died  intestate  ;  E.,  his  administrator,  brought  an  action  upon 
the  case  upon  assumpsit,  upon  the  promise  made  to  B.,the  intes- 
tate ;  and  it  was  adjudged  that  the  action  did  well  lie  by  the 
administrator,  although  he  should  have  no  benefit  by  it  if  he  did 
recover  (o). 

Wherever  the  reversion  is  for  years,  the  executor  or  adminis-  actions  on 
trator  is  of  course  the  only  party  capable  of  suing  on  a  covenant  executor  of  ^ 
made  with  the  lessor,  whether  it  run  with  the  land  or  be  in  reversioner 
gross  {p).     An  executor  of  tenant  for  years  is  expressly  within 

(?)  2  Crompt.  M.  &  E.  588.     See  (»i)  Ante,  p.  619. 

also  Morleii  Y.  Polhill,  2  Vent.  56;  r  \    a   ^         n-m 

^  (h)  Ardf,  p.  619. 

and  Smith  v.  Simonds,  Comberb.  64. 

{k)  Ante,  p.  618.  (o)  -Bo/ie/cZ  v.  Collard,  Sty.  6. 

(Z)  12  M.  &  W.  718.  [f)  Koscoe  on  Actions,  442.    See 
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the  statute  of  32  Hen.  VIII.  c.  34,  and  may  maintain  covenant 

against  tlie  assignee  of  tlie  reversion, 
ami  before  And  sinco  the  Land  Transfer  Act,  1897,  in  the  case  of  a  lessor 

assent  or         dyinfr  on  or  after  the  Ist  January,  1898,  wherever  the  reversion 

conveyance,         J      c  j  ■>  j 

■nherc'  re-         is  real  cstato  within  the  Act,  the  executor  or  administrator  is  the 

real  estate        only  party  capable  of  suing  on  a  covenant  made  with  the  lessor 

witiiin  tlie       until  asscut  or  conveyance  under  sect.  3  (1)  of  the  Act. 

Jjand  Fransier  '' 


Act,  189/ 


SECTION  II. 

Particular  instances  ichere  t/ic  Executor  or  Administrator  is  entitled 
to  Choses  in  Action  icJiieh  the  Deceased  micjlit  have  put  in  Suit, 
and  wJiere  he  is  not  so  entitled. 

The  cases  hitherto  collected  on  this  subject  have  been  pointed 
out  merely  to  develop  the  general  principles  as  to  the  right  of 
executors  and  administrators  to  the  choses  in  action,  on  which  the 
deceased  himself  might  have  sued.  It  remains  to  advert  to  some 
particular  instances  respecting  this  portion  of  an  executor's  or 
administrator's  estate,  as  well  in  which  his  title  has  been  denied 
as  where  it  has  been  established. 
Annuities :  First,  as  to  annuities.     An  annuity  is  a  yearly  payment  of  a 

certain  sum  of  money  granted  to  another  in  fee,  for  life,  or  for 
years,  charging  the  person  of  the  grantor  only  (q) .  As  it  con- 
cerns no  land,  it  is  so  far  considered  personal  property,  that 
although  granted  to  a  man  and  his  heirs  or  the  heirs  of  his 
body,  it  is  not  an  hereditament  within  the  Statute  of  Mortmain, 
7  Edw.  I.  stat.  2  {>-),  nor  entailable  within  the  statute  de  donis  (s)  ; 
and  Lord  Coke  calls  an  annuity  granted  to  a  man  and  his  heirs 
a  fee  simple  personal  (t).  But  in  one  respect,  most  important  to 
the  present  subject,  an  annuity  partakes  of  the  nature  of  real 
property:  viz.,  that  when  granted  with  icords  of  inheritance,  it  is 
descendible,  and  goes  to  the  heir  to  the  exclusion  of  the  executor, 
not  being  assets  in  the  executor  {u).     Unless,  however,  words  of 

Mackmj  v.  Mackreth,  2  Chitt.  Eep.  (s)  Co.  Litt.  20,  a,  and  note  (4), 

461,  by  Hargrave. 

f  \  r^      T  -t^.    ^AA    I  (0  Co.  Litt.  2,  a. 

(a)  Co.  Litt.  144,  h.  )  \   rr,  rr,  .-,-■.. 

^^^  {u)  Turner  v.  Turner,  Ambl.  782, 

(r)  Co.  Litt.  2,  a,  note  (1),  by      783;  Stafford  y.  BucMey,  2  Yes.  Sen. 
Hargrave.  179. 
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inlieritanco  are  employed  in  the  grant,  it  has  been  held  that  the 
annuity  will  pass  to  the  executors  as  personal  estate :  As  where 
a  testator  gave  his  real  and  personal  estate  to  his  wife,  subject, 
amongst  other  bequests,  to  an  annuity  of  50/.  to  A.  B.  for  ever ; 
and  it  was  held,  that  for  the  want  of  tlio  word  hcim  in  the  gift, 
the  annuity  passed,  on  A.  B.'s  death,  to  his  personal  repre- 
sentative {x). 

There  have  been  several  decisions  on  the  question  whether 
annuities  are  to  be  considered  real  or  personal  estate.  In  Lord 
Stafford  Y.  Buckley  (//),  Lord  Hard wi eke  decided  that  an  annuity 
in  fee  of  1,000/.,  granted  by  King  Charles  the  Second  out  of  the 
Barbadoes  duties,  was  not  a  realty  within  the  statute  de  don  is,  or 
Statute  of  Frauds :  and  his  Lordship  said  it  was  a  personal 
inheritance,  which  the  law  suffers  to  descend  to  the  heir,  and 
which  can  be  alienated  by  the  grantee  {z).  In  Lad//  Holder nesse 
V.  Lord  Carmarthen  (a),  Lord  Thurlow  held  that  an  annuity  of 
4,000/.  charged  upon  the  Post  Office,  until  a  sum  of  100,000/. 
should  be  paid,  in  order  to  be  laid  out  in  land,  was  a  mere  per- 
sonal annuity.  In  Auhin  v.  Dalij  {b),  it  was  held  by  the  Court 
of  Queen's  Bench,  with  respect  to  the  same  annuity  which  was 
the  subject  of  Lord  Hardwicke's  decision  in  Lord  Stafford  v. 
Buckley,  that  the  annuity  was  personal  property  and  duly  passed 
under  a  Will  attested  by  two  witnesses,  by  a  residuary  clause 
bequeathing  all  the  rest,  residue  and  remainder  of  the  personal 
estate,  of  what  nature  or  kind  soever,  to  the  executors  (r) . 

(cc)  Taylor  v.  Martindnle,  12  Sim.  thereof  for  ever,  but  subject  to  the 

158;  Farsonsy.  Parsons,  L.  E.  8Eq.  payment  of  20/.  yearly  for  ever,  to 

260.  his  niece,  her  executors,  adminis- 

{y)  2  Ves.  Sen.  171.  trators,  and  assigns;  with  the  pay- 

(z)  2  Ves.  Sen.  178.     Cf.  Turner  ment  of    which   sum  the  testator 

V.  Turner,  1  Bro.  C.  C.  316,  325  ;  made  chargeable  his  said  estates,  ia 

Re  RivtU-Carnac,   30  Ch.  D.   136,  manner  and  form  aforesaid,  immedi- 

141.  ately  after  the  decease  of  his  wife  ; 

(a)  1  Bro.  C.  C.  377.  Shadwell,  V.-C,  held,  that  the  niece 

{h)  (1820)  4  Barn.  &  Aid.  59.  took  a  legal  rent-charge  of  20/.  per 

(c)  But  where  the  testator  devised  ann  um  in  fee :  Ramsay  v.  Tliorngate, 

his  freehold  estates  to  A.  and  B.  and  16  Sim.  575.    Prior  to  the  abolition 

their  heii-s  in  trust,  to  permit  his  of  real  actions  by  the  stat.  3  &  4 

wife  to  hold  and  enjoy  the  same,  Will.  IV.  c.  27,  s.  36,  no  action  of 

and  to  receive  the  rents  thereof  for  debt  lay  for  the  recovery  by  the 

her  life ;  and  after  her  decease,  in  grantee   from   the   terre-tenant   of 

trust  to  permit  his  nephew,  his  heirs  a  rent-charge  in  fee.     Since  that 

and  assigns,  to  hold  and  enjoy  the  statute  an  action  of  debt  will  lie  : 

estates    and   to  receive   the   rents  Thomas  v.  Sylvester,  L.  E.  8  Q,  B. 
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Canal  shares, 
&c. 


Shares  under 

Companies 

Acts. 


These  cases  of  personal  annuities  in  fee  seem  to  form  an 
exception  to  two  general  rules :  the  one,  that,  before  the  "Wills 
Act  (I  Vict.  c.  2G)  came  into  operation,  what  would  devolve 
upon  the  heir  could  not  Lo  devised  from  liim,  hut  hy  a  Will 
attested  according  to  the  Statute  of  Frauds  :  and  the  otlicr,  that 
tliough  personalty  be  specifically  bequeathed,  it  will  in  the  fiirst 
instance  vest  in  the  executor,  and  form  part  of  his  estate. 

Personal  annuities  in  fee,  being  personal  estate,  are  not 
affected  by  sect.  1  (1)  of  the  Land  Transfer  Act,  1897. 

In  tlie  cases  of  annuities  above  mentioned,  the  foundation  of 
the  decision  that  they  were  personal  property  was,  that  they 
were  in  no  way  connected  with  land.  But  where  an  inheritance 
is  granted,  which  arises  out  of  land,  it  is  considered  real  pro- 
perty. In  Buckc ridge  v.  Ingram  {d),  shares  in  the  navigation 
of  the  river  Avon,  under  the  statute  10  Anne,  were  held  real 
estate  {e).  So  in  Iloicse  v.  Chapman  (/),  a  share  in  the  Bath 
Navigation  was  held  to  be  real  property,  which  descended  to 
the  heir  :  and  the  same  was  holden  as  to  a  New  Piver  share  {g) . 
But  in  BligJt  v.  Brent  {//)  the  Court  of  Exchequer  held  that 
shares  in  the  Chelsea  Water  Works  were  to  be  considered  as 
personal  property.  And  it  has  been  usual  of  late  years  when 
Acts  of  Parliament  are  obtained  for  the  making  of  Navigable 
Canals,  and  similar  works,  to  procure  a  clause  to  be  inserted, 
directing  that  the  shares  shall  be  deemed  to  be  personal  estate  (/) . 

By  sect.  22  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
it  is  enacted  that  "  the  shares  or  other  interest  of  any  member  in 
"  a  company  under  this  Act  shall  be  jjcrsonal  eniate  caj)able  of 
"  being  transferred  in  manner  provided  by  the  regulations  of 
"the  Company." 


368 ;  Rt,  Blachlurn  and  District 
Building  Societi/,  42  C.  D.  343,  349; 
Searle  v.  C<M,l-e,  43  C.  D.  529.  But 
not  against  a  tenant  for  years  in 
occupation  of  tlie  land  :  Re  Herbage 
Rents,  [1896]  2  Ch.  811.  As  to 
arrears  of  rent- charge  which,  became 
payable  during  the  Kfetime  of  the 
testator  or  intestate,  see  pos^, 
pp.  631,  632. 

(r/)  2  Ves.  653. 

(e)  Portmore  v.  Bun)/,  1  B.  &  C. 
699,  702. 

(/)  4  Yes.  543. 


{g)  Dryhutter  v.  Bartholomew,  2 
P.  Wms.  127;  Davall  v.  Neiv  River 
Co.,  3  De  G.  &  Sm.  394.  A  lease 
of  a  lighthouse,  and  the  tolls 
thereof,  b  j'  the  Corporation  of  Trinity 
House,  has  been  held  to  be  a  chattel 
real :  Ex  parte  Ellison,  2  Y.  &  Coll. 
Exch.  528. 

{h)  2  Y.  &  Coll.  Exch.  268.  See 
Ilayltr  v.  Tucker,  4  Kay  &  J.  248, 
per  Wood,  V.-C. 

(«■)  See  Thompson  v.  Thompson,  1 
Coll.  381  ;  Robinson  v.  Addison,  2 
Beav.  515. 
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It   is  here  necessary  to  notice  the  rights  of  executors  and  Stock  in  the 
•^  "  ,        ^  T,T      £       1      public  lunds : 

administrators  with  respect   to  property  m  the  public  tunas. 

The  statute  1  G-eo.  I.  stat.  2,  c.  19,  after  creating  a  capital  or 
joint-stock,  on  which  annuities  at  the  rate  of  5  per  cent,  were  to 
be  attending,  declares  (sect.  9),  "that  all  persons  who  shall  be 
entitled  to  any  of  the  said  annuities,  and  all  persons  lawfully 
claiming  under  them,  shall  be  possessed  thereof,  as  of  personal 
estate,  and  the  same  shall  not  descend  to  the  heir  : "  It  then 
enacts  (sect.  11),  that  no  method  of  assigning  or  transferring 
the  stock,  other  than  that  pointed  out  by  the  Act,  shall  be  good 
and  available  in  law ;  and  it  is  provided  by  the  12th  section, 
that  any  person  possessed  of  the  stock,  with  the  annuity 
attending  the  same,  may  devise  the  same  by  writing,  attested 
by  two  witnesses,  but  that  no  such  devisee  shall  receive  payment, 
tiU  so  much  of  the  devise  as  relates  to  the  stock  be  entered  in 
the  proper  office  at  the  Bank  ;  and  in  default  of  such  devise,  the 
stock  and  annuities  attending  the  same  shall  go  to  the  executor 
and  administrator. 

The  other  Acts  creating  new  stocks  contain,  almost  all  of 
them,  provisions  nearly  similar ;  and  these  provisions  have 
created  a  doubt,  whether  it  was  not  the  intention  of  the  Legis- 
lature that  stock  should,  by  the  Will,  pass  to  the  devisee, 
without  the  assent  of  the  executor,  and  without,  in  the  first 
instance,  vesting  in  him,  and  being  assets  in  his  hands  {k). 
But  a  series  of  modern  decisions  seems  now  to  have  established 
that  stock,  having  been  made  personal  property  by  the  statutes, 
is,  like  all  other  personal  property,  assets  in  the  hands  of  the 
executor  :  and  consequently,  that  although  specifically  devised,  it 
must,  in  the  first  instance,  devolve  upon  the  executor :  and,  till 
he  assents,  the  legatee  has  no  right  to  the  legacy  (/) .     And  now 

(/f)  Pearson  v.  Bank  of  England,  Half  per  Cent.  Stock,  bequeathed  to 

2  Bro.  C.  C.  529 ;  Bank  of  England  E.  C.  a  certain  interest  in  5,000Z. 

V.  Liinn,  15  Ves.  572,  578.  parcel  thereof  :  A  judgment  having 

(?)  Bank  of  England  v.  Moffat,  3  been   obtained  against  E.   C,  the 

Bro.  C.  C.  260;  Bank  of  England  judgment      creditor      obtained     a 

v.  Parsons,   5  Ves.   665;    Bank  of  judge's  order  under   1    &   2   Vict. 

England    v.   Lunn,    15  Ves.    569;  c.  110,  ss.  14  and  15,  charging  this 

Franklin  v.   Bank   of  England,    1  latter  sum  with  the  judgment  debt, 

Euss.  Chanc.  Ca.  575;  9  B.  &  C.  which  upon  cause  shown  was  made 

156.     See  also  Churchill  v.  Bank  of  absolute   as    to    so    much    of    the 

England,    11    M.    &  W.    323  :    In  dividends  as  were  payable  to  E.  C. 

that  case  A.    being    possessed    of  for    her    own  use :    These    orders 

12,058/.  6s.  8d.  New  Three-and-a-  haying  been  served  upon  the  Bank 

W.E. — VOL.  I.  S  S 
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Servants. 


Apprentices. 


by  tlio  National  Debt  Act,  1870  (33  &  34  Yict.  c.  71),  s.  23,  it 
is  expressly  enacted  tliat,  "  The  interest  of  a  stockholder  dying 
(before  or  after  the  passing  of  this  Act)  in  stock  shall  be 
transferable  by  his  executors  or  administrators  notwithstanding 
any  specific  bequest  thereof.  The  Bank  of  England  or  of 
Ireland  shall  not  be  required  to  allow  any  executors  or 
administrators  to  transfer  any  stock  until  the  probate  of 
the  Will  or  the  letters  of  administration  to  the  deceased 
has  or  have  been  left  with  the  Bank  for  registration,  and 
may  require  all  the  executors  who  have  proved  the  Will  to  join 
in  the  transfer." 

By  the  death  of  a  master,  his  servant  is  discharged :  and 
therefore  the  executors  or  administrators  of  the  former  can 
bring  no  action  to  enforce  the  contract  of  service  after  his 
death  {in).  Nor  has  the  executor  or  administrator,  generally 
speaking,  any  interest  in  an  apprentice  bound  to  the  deceased. 
In  the  case  of  Baxter  v.  Bttrfeld  {»),  Lee,  C.  J.,  held  that  an 
executrix  could  not  maintain  the  action  for  debt  upon  bond 
for  performance  of  indentures  of  apprenticeship  on  the  grounds, 
(1)  that  the  covenant  was  only  to  serve  the  master,  and  there 
was  no  mention  of  executors  or  administrators;  (2)  that  the 
covenant  was  a  personal  covenant,  and  that  the  interest  of  the 
master  in  his  apprenticeship  is  an  interest  coupled  with  a 
personal  trust  which  cannot  be  assigned,  and  which  determines 
by  his  death  like  the  case  of  a  guardian ;  and,  lastly,  that  the 
covenant  to  instruct  is  personal  and  cannot  extend  to  executors 
who  may  not  be  capable  of  instructing.  The  interest  the  master 
has  in  his  apprentice  is  a  right  to  his  service  only.  The  case  of 
Herns  v.  Drake  (o)  was  further  cited  by  the  Chief  Justice  as 
confirmatory  of  his  statement  of  the  law  upon  this  point.  So  in 
Rex  V.  Peck  (p),  Eyre,  J.,  said,  "an  apprentice  is  a  personal 
trust  between  the  master  and  servant,  and  determines  by  the 


of  England,  tlie  Bank  refused  in 
consequence  to  pay  the  dividends 
upon  the  12,058^.  6s.  8d.  to  the 
executors  under  A.'sWill,  and  tliey 
brought  an  action  against  the  Bank 
to  recover  those  dividends ;  and  the 
Bank  then  applied  for  a  stay  of 
proceedings  on  payment  of  a  portion 
of  the  dividends : — And  it  was  held 
that  there  was  no  ground  or  neces- 
sity for  the  application,  the  Bank 


being  bound  to  pay  the  dividend  to 
the  legal  owners,  the  executors  who 
were  answerable  for  their  proper 
application. 

(to)  Wentw.  Off.  Ex.  141,  14th 
edit. 

(n)  1  Bott.  P.  L.  pi.  696,  6th 
edit. 

(o)  H.  T.  8  Ann.     Not  reported. 

{p)  1  Salk.  66. 
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death  of  either  of  them  :  and  by  the  death  of  either  of  them  the 
end  and  design  of  the  ap^irentieeship  cannot  be  attained,  and  it 
may  be  the  executor  is  of  another  trade." 

But  in  the  case  of  Cooper  v.  Simmons  (</),  where,  by  indenture, 
an  infant,  with  the  consent  of  his  father,  bound  himself 
apprentice  to  a  tradesman,  his  executors  and  administrators,  such 
executors  or  administrators  carrying  on  the  same  trade  or 
business,  and  in  the  town  of  W.,  and  with  him,  and  them  to  serve 
for  the  term  of  seven  years,  and  the  master,  in  consideration  of 
the  service  of  the  apprentice,  covenanted  to  teach  and  instruct 
him  or  cause  him  to  be  taught  and  instructed  during  the  term  : 
it  was  held,  that  on  the  death  of  the  master,  the  apprentice  was 
bound  to  serve  his  widow,  who  was  his  executrix,  whilst  she 
carried  on  the  same  business  in  the  town  of  W.,  and  that  she 
was  bound  to  teach  the  apprentice. 

And  with  respect  to  parish  apprentices,  by  stat.  32  Greo.  III.  Parisli 
c.  57,  s.  1,  after  reciting  that  on  the  death  of  the  master  of  any  sf^eo/lll. 
parish  apprentice  dui'ing  the  term  of  aj)prenticeship,  the  agree-  ^-  ^^  '• 
ment  for  service  on  the  part  of  the  apprentice  is  at  an  end,  but 
the  covenant  for  maintenance  on  the  part  of  the  master  still 
continues  in  force  as  far  as  his  assets  will  extend,  or  doubts 
have  arisen  with  respect  thereto  ;  it  is  enacted,  that  in  case  of  apprentice 
the  death  of  the  master  during  the  term  of  such  apprenticeship,  mium  does 
upon  which  binding  no  larger   sum  than  5/.  shall  be  paid,  any  not  exceed  57. 
covenant  for  the  maintenance  of  such  apprentice,  inserted  in  the  executors  of 
indenture,  shall   not   be  in  force  longer  than   three   calendar  o^thdr*^^ 
months  next  after  the  death  of  such  master,  &c.,  and  that  during  appointee 
such  three  months  such  apprentice  shall  continue  to  live  with  months : 
and  serve  as  an  apprentice  the  executor,  &c.,  of  such  master,  oi"  for  the 

•  n  o       TTT-  1  •  11  1  remainder  of 

&c.,  or  his  appomtee.     feects.  2,  3  :   Withm  such  three  calendar  the  term  of 
months  after  the  death  of  such  master  or  mistress,  two  justices,  '^Pp^^i^ice- 
on  the    application  of   the   widow,  &c.,  may  order    that  such  application 
apprentice  shall  serve  the  applicant  during  the  residue  of  the  justices, 
term  ;  and  after  such  order  shall  be  made,  the  executors,  &c., 
and  the  personal  estate  of  the  master,  &c.,  shall  be  discharged 
from  any  covenant  in  such  indenture. 

In  Whincitp  v.  Hughes  (r)  the  plaintiff  apprenticed  his  son  to 
a  watchmaker  and  jeweller  for  the  term  of  six  years,  paying  to 
the  master  a  premium  of  25/.  The  master  duly  instructed  the 
apprentice  for  a  year,  and  then  died.     The  plaintiff  sought,  in 

{q)  7  H.  &  N.  707.  (r)  L.  R.  6  C.  P.  78. 

ss2 
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Copyright : 


Patent ; 


Caroome : 


an  action  against  tlio  master's  executrix  for  money  had  and 
rocoivod,  to  recover  the  wliolo  or  some  part  of  tlie  premium,  on 
the  ground  of  faihu'e  of  consideration,  but  it  was  held  tliat  such 
failure  heing  only  partial,  the  action  was  not  maintainable.  So 
too  in  Ferns  v.  Carr  (.s),  a  solicitor  wlio  had  received  a  premium 
on  taking  an  articled  clerk  died  during  the  term  of  the  articles, 
and  it  was  held  that  his  estate  was  not  liable  for  the  return  of 
any  part  of  the  premium.  Again,  in  Re  Thompmn  {t),  where  the 
articled  clerk  had  died  within  a  month  after  a  premium  of  two 
hundred  guineas  had  been  paid,  an  application  for  repayment 
was  made  to  the  Court  in  the  exercise  of  its  summary  jurisdic- 
tion, but  the  Court  declined  to  order  the  return  of  any  part  of 
the  premium. 

An  interest  in  the  testator's  literary  property  and  also  certain 
works  of  art  may  devolve  on  the  executor  pursuant  to  several 
statutes  {i(). 

An  interest  may  also  vest  in  him  by  virtue  of  a  patent  granted 
to  the  testator,  for  the  invention  of  a  new  manufacture  within 
the  realm  {^■).  And  by  the  Patents  Act,  1883  (46  &  47  Vict. 
c.  57) ,  s.  34,  if  a  person  possessed  of  an  invention  dies  without 
making  application  for  a  patent  for  the  invention,  application 
may  be  made  by,  and  a  patent  for  the  invention  granted  to,  his 
legal  representative.  Every  such  application  must  be  made 
within  six  months  of  the  decease  of  such  person,  and  must  contain 
a  declaration  by  the  legal  representative  that  he  believes  such 
person  to  be  the  true  and  first  inventor  of  the  invention.  This 
alters  the  law  as  laid  down  in  Marsden  v.  Sarille  Street  Foundru  {y). 

It  seems  to  have  been  questioned  whether  a  caroome,  or  a 
licence  by  the  Mayor  of  London  to  keep  a  cart,  is  a  chattel 
interest,  and  belongs  to  the  executor,  or  whether  it  goes  to  the 
heir  {%). 


(s)  28  C.  D.  409.  The  Court, 
however,  has  power  in  the  exercise 
of  its  inherent  jiuisdiction  over  its 
own  officers  to  order  a  surviving 
partner  to  return  part  of  the  pre- 
mium paid  by  a  pupil  of  the  de- 
ceased partner,  and  has  exercised 
this  jui'isdiction  in  proper  cases. 
See  Cordery's  Law  of  Solicitors,  3rd 
edit.  p.  18. 

{t)  1  Ex.  864. 

(w)  5  &  6  Yict.  c.  45,  as  to  Copy- 
right in  Books ;  54  Geo.  3,  c.  56,  as 


to  Busts  and  Sculptures ;  8  Geo.  2, 
c.  13;  7  Geo.  3,  c.  38;  17  Geo.  3, 
c.  57  ;  6  &  7  Will.  4,  c.  59,  as  to 
Engravings  and  Prints  ;  5  &  6  Vict, 
c.  100;  6  &  7  Vict.  c.  65,  as  to 
Printed  Linens,  Muslins,  &c. ;  and 
25  &  26  Vict.  c.  68,  as  to  Paintings, 
Drawings,  and  Photograjihs. 

(x)  ToUer,  152. 

{y)  3  Ex.  D.  203. 
(z)  Com.  Dig.  Biens  (B) ;   Hunt 
V.  Hunt,  2  Yern.  83. 


Cli.  I.  §  ir.]         Choses  in  Action — Rent. 

When  a  man  seined  in  fee  makes  a  gift  in  tail,  or  lease  for  life  Re  \i 
or  for  years,  reserving-  rent,  the  whole  rent  which  becomes  due 
after  his  death  shall  go  with  the  reversion  (as  an  incident  thereof) 
to  his  heir,  and  not  to  his  executor :  for  since,  during  the  con- 
tinuance of  the  particular  estate,  the  reversioner  loses  the  profits 
of  the  land,  the  rent  ought  to  be  paid  to  him  as  a  compensation 
for  the  loss  {a).  And  though  the  rent  should  be  expressly 
reserved  to  the  lessor,  his  executors  and  assigns,  without  naming 
the  heir,  the  executors  cannot  have  it,  being  strangers  to  the 
reversion,  which  is  an  inheritance  [h).  On  the  other  hand,  if  a 
lessee  for  years  makes  an  underlease,  reserving  rent,  the  rent 
accruing  after  his  death  shall  go  to  his  executor  or  administrator, 
and  not  to  his  heir,  even  though  the  reservation  were  to  him 
and  his  heirs,  during  the  term,  without  mentioning  the  ex- 
ecutors (c) .  In  these  cases,  if  the  personal  representative  sues 
the  under-lessee  for  rent  due  since  the  death  of  the  testator  or 
intestate,  it  must  be  alleged  that  he  had  a  chattel  interest ; 
otherwise  it  shall  be  intended  that  he  was  seised  in  fee,  and 
then  the  rents  belong  to  the  heir,  and  not  to  the  executor  or 
administrator  [d) .  If  rent  be  reserved  generally  (without  saying 
to  whom)  it  will  follow  the  reversion  {e). 

Again,  if  a  man  being  seised  in  fee  of  one  acre  of  land,  and 
possessed  of  another  acre  for  a  term  of  years,  makes  a  lease 
rendering  one  entire  rent,  and  dies  ;  whereby  the  reversion  of 

(a)  Co.    Lit.    47,    a ;    Cvther   v.  mentioned,   or  it  sliall    altogetlier 

Merrick,  Hardr.  95;    3  Bac.  Abr.  determine  by  tlie  lessor's  deatli,  tlie 

62,   Executors   (H.    3).      The  law  cases  are  discordant :  See  notes  (2) 

is  tlie  same  where  the  lease  is  of  a  and  (3)  to  Sacheverell  v.  FroggaU, 

house,  and  certain  household  imple-  2   Saund.    367,    h,    where    all    the 

ments therein:  ^;2o?i.,  Dyer,  362,  a;  authorities  are  collected.     See  also 

Godolph.  Ft.  2,  c.  24,  s.  13,  p.  191.  DoUen  v.  i?a«,4C.  B.N.S.  760;  Foa, 

So   if  a   person    covenants,    grants,  Landlord    and    Tenant,     3rd   edit. 

and  agrees  that  another  shall  have  p.  108.     But  if  the  rent  be  reserved 

and  enjoy  Blackacre  for  a  certain  during  the  term  to  the  lessor,  his 

time,  and  the  other  coi;ma?i<s  to  pay,  executors,  administrators,  and  as- 

in  consideration  thereof,  to  the  tes-  signs,  the  heir  or  devisee  shall  have 

tator,    his    heirs,    executors,    and  it :  2  Saund.  367,  i. 

assigns,  a  sum  annually,  the  execu-  (c)  2    Saund.    371,    note   (7),    to 

tor  cannot  sue  on  this  covenant,  for  Sacheverell  v.  Froggatt. 

a  breach  after  the    death  of    the  ,  „    ,^      .         t-,,         ,7    -■  -r. 

j_    .   .  r>     7            ir      7        n  (d)  Noms  V.  Elsworlh,  1  Freem. 

testator :  Drake   v.   Mundaii,  Ci"o.  r,.,  .      ,    ,           ,  •                i  •     j. 

/-(       OAT  -D  ^          r      7  TT  fi     ,  463.     This  statement  IS  now  subject 

Car.  207.  But  see  Lord  nathtrton  ,             .  .          „  ^n     t       i  m 

„      „           IOC-       'i^c  to  the  provisions  of  the  Land  Irans- 

V.  Bradbiirne,  13  bun.  o99.  ,  _               ,          ,.  ,„ 

(6)  Co.  Lit.     47,    a.      Whether  fer  Act,  189/,  see  «.f.,  p.  622. 

the  heir  shall  have  it,  though  not  (e)   Whitlock's  Case,  8  Co.  69,  b. 
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one  acre  goes  to  his  heir,  and  of  the  other  to  his  executors :  the 
rent  accruing  after  shall  bo  apportioned  between  his  heir  and 
his  executors  (,/'). 

The  Conveyancing  and  Law  of  Property  Act,  1881,  s.  10, 
provides  as  follows : — 

"  (1.)  Pent  reserved  by  a  lease,  and  the  benefit  of  every 
covenant  or  provision  therein  contained,  having  reference  to  the 
subject-matter  thereof,  and  on  the  lessee's  part  to  be  observed 
or  performed,  and  every  condition  of  re-entry  and  other  con- 
dition therein  contained,  shall  be  annexed  and  incident  to,  and 
shall  go  with  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by  the 
lease,  notwithstanding  severance  of  the  reversionary  estate,  and 
shall  be  capable  of  being  recovered,  received,  enforced,  and 
taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole,  or  any  part,  as 
the  case  may  require,  of  the  land  leased  {(j) . 

"  (2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act." 

Where  no  reversion  is  left  in  the  lessor,  and  the  rent  is 
reserved  to  his  executors,  administrators,  and  assigns,  it  will 
go  to  them  and  not  to  the  heii'  (//).  Thus  a  tenant  for  three 
lives,  to  him  and  his  heirs,  assigned  over  his  whole  estate, 
reserving  to  himself,  his  executors,  administrators,  and  assigns, 
a  rent  of  10/.  with  a  proviso,  that  upon  non-payment  the 
assignor  and  his  heirs  might  re-enter ;  and  the  assignee 
covenanted  to  pay  the  rent  to  the  assignor,  his  executors  and 
administrators  :  The  question  was,  whether  this  rent  should 
go  to  the  heir  or  executor  of  the  assignor :  It  was  decreed  by 
Sir  J.  Jekyll,  that  the  rent  should  go  to  the  executor,  as  it 
was  reserved  to  him,  and  there  was  no  reversion  left  in  the 
assignor,  to  which  the  rent  was  incident,  so  as  to  carry  it  to 

(/)  Gilb.  Eents,  188 ;    Moodie  v.  dition,  and  the  lessor  dies  ;    in  this 

Garnance,  3  Bulstr.  153,  where  tlie  case,  by  tkis  descent,  which  is  act 

Court  is  said  to  have  clearly  agreed  of    law,   the   reversion,    rent,    and 

upon  the   ai^portionment,  that  by  condition  are  divided  :  4  Co.  120,  h; 

act  of  law  this  may  well  be.     It  Co.  Lit.  215,  a. 
was  agreed  in  Dumpor''s  Case,  that  {<j)  This  section  does  not  ajiply  to 

if  a  man  seised  of  two  acres,  the  the  case  of  an  alienation  by  lease 

one     in    fee     and    the     other    in  by  a  husband  of  his  wife's  term  of 

Borough- English,    has    issue    two  years  :  see  ante,  p.  526.         *. 
sons,  and  leases  both  acres  for  life  (A)  3  Cruise's  Dig.  321,  3rd  edit. ; 

or  years,  rendering  rent  with  con-  and  cf.  n.  [g),  supra. 
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the  heir :  It  was  also  held,  that  tlie  covenant  to  pay  the  rent 
to  the  executors  and  administrators  of  the  assignor  was  good 
and  binding,  both  in  law  and  equity :  And  though  the  proviso 
was,  that  in  case  of  non-payment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  Court  thought  this  im- 
material, as  in  equity  the  heir  must,  in  this  case,  be  looked 
upon  as  a  trustee  for  the  executor :  This  case  came  on  again 
before  Lord  King,  who  was  of  opinion  that,  there  being  no 
reversion,  the  rent  might  be  well  reserved  to  the  executors 
during  three  lives  ;  and  decreed  accordingly  (/) . 

If  a  lessee  for  a  term  of  years  underleases  for  a  term 
exceeding  in  length  that  for  which  he  himself  holds,  and  the 
under-lessee  covenants  to  pay  rent  to  such  lessee,  his  executor 
may  sue  the  under-lessee  for  rent  accruing  during  the  con- 
tinuance of  the  lessee's  term  (A:). 

If  the  rent  be  reserved  for  years,  and  be  severed  from  the 
reversion,  it  may  then  go  to  the  executor  or  administrator, 
although  the  reversion  goes  to  the  heir :  Thus  if  a  man, 
seised  of  land  in  fee,  makes  a  lease  for  years,  reserving  rent, 
and  afterwards  devises  the  rent  to  a  stranger  and  dies,  and  the 
stranger  is  seised  of  the  rent  and  dies,  his  executors  shall  have 
this  rent  and  not  his  heii'S  (/). 

Again,  though  the  whole  rent,  which  accrues  after  the  death  Arrears  of 
of  the  lessor,  shall,  in  the  cases  above  mentioned,  go  with  the  to  the  execu- 
reversion  to  the  heir,  yet  the  arrearages  of  rent,  which  became  ^^^  '• 
payable  in  the  lifetime  of  the  testator  or  intestate,  shall,  in  all 
cases,  go  to  his  executor  or  administrator  as  part  of  his  personal 
estate  {m). 

The  executors  or  administrators  of  tenant  for  life  of  a  rent- 
charge,  and  of  tenant  iuir  autre  vie,  after  the  death  of  cestui  que 
vie,  might  bring  debt  to  recover  the  arrears  of  such  rent  by  the 
common  law,  although  they  could  not  formerly  distrain  for 
them  i^n)  :   but  before  the  statute  32  Hen.  VIII.  c.  37,  the 

{i)  Jennison   v.  Lord  Lexington,  (n)  Co.   Lit.    162,    h,    and   Har- 

1  P.  Wms.  555.  grave's  note ;    1  Saund.  281,  n.  (1). 

{k)  Baker  v.   Oostting,   1   Bingh.  It  is  said  in  Bacon's  Abr.  tit.  Exe- 

N.  S.  19.  enters  (N.),  tit.  Debt  (C),  that  at 

[I)  Knolle's  Case,  Dyer,  5,  h.  common  law  an  executor  had  no 

{m)  3  Bac.    Abr.  G3,    Executors  remedy  for  recovering  of  rent  in 

(H.  3);  "Wentw.  Off.  Ex.  129,  14th  arrear  in  the  lifetime  of  the  testator; 

edit. ;  Godolph.  Pt.  2,  c.  13,  s.  3.  but  this  appears  a  mistake ;   for, 
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was  due,  so 
as  to  go  to 
the  executor 
or  adminis- 
trator. 


executor  or  administrators  of  a  man  seised  of  a  rent-service, 
rent-cliarge,  rent  seek,  or  fee  farm,  in  fee-simple  or  fee-tail, 
had  no  remedy  for  the  arrears  incurred  in  the  lifetime  of  the 
testator  or  intestate  (o).  By  that  statute  a  double  remedy  is 
provided  for  them,  viz.,  either  to  distrain  or  have  an  action  of 
debt  (7;).  The  statute  also  gives,  in  terms,  the  same  double 
remedy  to  the  executors  of  tenant  for  term  of  life  of  rent- 
charges,  &c.  ;  from  which,  at  first  view,  it  might  be  inferred 
that  the  executors  of  tenant  for  life  could  not  bring  debt  at 
common  law.  But  these  words  have,  by  the  best  authorities, 
been  considered  to  refer  only  to  tenants  jnir  autre  vie  so  long 
as  cestui  que  vie  lives  {q). 

With  relation,  then,  to  the  title  of  the  executor  or  adminis- 
trator, at  common  law,  to  the  arrears  of  rent  accrued  in  the 
lifetime  of  the  deceased,  it  used  to  be  important  to  ascertain 
the  precise  period  at  which  rent  might  be  said  to  be  due,  so 
as  to  go  to  the  personal  representative,  because  generally  there 
was  no  apportionment  in  his  favour  as  against  the  heir  or 
remainderman. 

Before  the  passing  of  any  of  the  Apportionment  Acts,  the 
non-apportionment  of  rent  often  worked  great  hardship.  Thus, 
if  the  testator  died  before  midnight  on  the  day  on  which 
the  rent  was  payable,  no  part  of  such  rent  was  recoverable  by 
the  executor,  and,  in  the  case  of  a  rent  continuing  after  the 
death  of  the  testator,  the  whole  rent  passed  with  the  reversion 
to  the  remainderman  or  the  heir,  and  in  the  case  of  rents 
reserved  on  leases  determining  on  the  death  of  the  person 
making  them,  or  on  the  death  of  the  tenant  jj?/;-  autre  ri'e,  tlie 
rent  was  lost  altogether.  Similar  hardships  arose  in  respect 
of  annuities  and  other  payments  such  as  pensions,  dividends, 
moduses,  and  compositions,  coming  due  at  fixed  periods. 
Most  of  these  hardships  were  gradually  remedied  by  legislation, 


before  the  statute  of  Hen.  VIII. ,  if 
the  lease  was  for  years  or  the  life 
of  the  testator,  it  would  seera  that 
the  executor  might  have  broughit 
debt,  and  was  only  remediless  in 
the  case  of  his  testator  being  seised 
of  a  rent  in  fee  simple  or  fee  tail, 
or  j)ur  autre  vie  as  long  as  the 
estate  of  freehold  continued  :  see 
Gilbert  on  Eents,  98  ;  1  Saund.  281, 
n.  (1),  to  Duppa  V.  Mayo. 


(0)  Co.  Lit.  162,  a;  1  Saund. 
282,  n.  (1),  to  Duppa  v.  Mayo. 

{p>)  Co.  Lit.  162,  a.  See  a  more 
particular  exposition  of  this  sta- 
tute, post,  Pt.  III.  Bk.  I.  Ch.  I. 
p.  696. 

{q)  See  Hargrave's  notes  to  Co. 
Lit.  162,  a,  162,  h;  1  Saund.  282, 
note  (1)  to  Duppa  v.  Mayo.  See 
sect.  4  of  this  statute,  post,  Pt.  ill. 
Bk.  I.  Ch.  I.  p.  696. 
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which  provided  not  only  for  the  apportionment,  but  also 
for  remedies  for  the  recovery  of  the  apportioned  parts  by  the 
parties  entitled  thereto,  notably  by  stats.  11  Geo.  II.  e.  19, 
and  4  Will.  IV.  c.  22 ;  but  these  statutes  omitted  to  deal  with 
some  cases,  and  questions  were  constantly  arising  as  to  what 
cases  fell  within  the  enactments.  Now,  however,  the  Appor- 
tionment Act,  1870  (33  &  34  Vict.  c.  35),  has  been  passed  in 
such  comprehensive  terms  that  the  cases  as  to  the  construction 
of  the  former  Acts  have  ceased  to  be  of  any  importance  :  and, 
therefore,  that  portion  of  former  Editions  of  this  Work  relating 
to  them  has  been  omitted. 

This  statute,  after  reciting  that  whereas  rents  and  some  other  Apportion- 
periodical  payments  are  not  at  common  law  apportionable  (like  V!f-"ffm*i-  -m 
interest  on  money  lent)  in  respect  of  time,  and  for  remedy  of  Vict.  c.  35). 
some  of  the  mischiefs  and  inconveniences  thereby  arising  divers 
statutes  have  passed,  viz.,  11  Greo.  II.  c.  19,  4  &  5  Will.  IV. 
c.  22,  6  &  7  Will.  IV.  c.  71,  14  &  15  Vict.  c.  25,  and  23  &  24 
Vict.  c.  154,  and  whereas  it  is  expedient  to  make  provision 
for  the  remedy  of  all  such  mischiefs  and  inconveniences,  it  is 
enacted : — 

Sect.  2.  "  From  and  after  the  passing  of  this  Act,  all  rents.  Rents,  &c.  to 
annuities,  dividends,  and  other  periodical  payments  (r)  in  the  accrue  from 

(r)  The  "other  periodical  pay-  meaning  of  this  section:    Jones  v. 

ments  "  must  be  payments  recur-  Ogh,  L.  R.  8  Ch.  192. 
ring  at  fixed  times,  not  at  variable  Nor  are  the    "net   profits  of   a 

periods,  nor  in  the  exercise  of  the  newspaper "    (the  mode   and  time 

discretion    of    one    or  more   indi-  of  ascertaining  and  dividing  which 

viduals,  but  from  some  antecedent  are  wholly  in  the  discretion  of  trus- 

obligation,    and    must   be    in    the  tees) :  iZe  Cox\  Trusts,  9  C.  D.  159. 

natiu'e  of  income,    i.e.,  coming  in  But  payments  by  way  of  bonus  or 

from    some    kind    of    investment.  surplus  profits  to  the  shareholders 

There  must  be  a  change  in  owner-  of  a  public  comj^any  (even  though 

ship ;  a  change  in  investments  is  such  payments  may  be  only  occa- 

not  sufficient  to  bring  it  within  the  sional  and  the  period  of  payment 

Apportionment  Act :  Re  Clarke,  IS  may  bo  varied  by  resolution)  are 

C.  D.  160.  "dividends"  within   this   section: 

The  income  of  a  share  in  a  pri-  Be    Griffith,    12    0.    D.    655.     See 

vate  iron  company  regulated  by  a  sect.  5,  post,  p.  635.     But  not  all 

deed  of  partnership   under  which  payments  by  way    of    bonus    are 

the  accounts  were  made  up  yearly,  income  of  a  testator's  estate.     The 

the  profits   for  the  previous  year  general  principle  applicable  is  thus 

ascertained  and  the  dividend  to  be  stated  in  Bonch  y.  Sproule  (29  C.  D. 

paid    decided     by    the    managing  635,  653;  12  App.  Cas.  385,  397): 

partner,    is   not    a   dividend    or    a  "  When  a  testator  or  settlor  directs 

periodical     payment    within     the  or  permits  the  subject  of  his  dispo- 
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uaturo  of  income  (wlietlior  reserved  or  made  payable  under 
au  instrument  in  writing-  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly"  («). 

Sect.  3.  "  The  apportioned  part  of  any  such  rent,  annuity, 
dividend,  or  other  payment  shall  be  payable  or  recoverable  in 
the  case  of  a  continuing  rent,  annuity,  or  other  such  payment, 
when  the  entire  portion  of  which  such  apportioned  part  shall 
form  part  shall  become  due  and  payable,  and  not  before,  and  in 
the  case  of  a  rent,  annuity,  or  other  such  payment  determined 


sitiou  to  remain  as  shares  or  stock 
in  a  company  which  has  the  power 
either  of  distiibuting  its  profits  as 
dividends,  or  of  converting  them 
into  capital,  and  the  company 
validly  exercises  this  power,  such 
exercise  of  its  power  is  binding  on 
all  persons  interested  under  him, 
the  testator  or  settlor,  in  the  shares, 
and  consequently  what  is  paid  by 
the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  is  paid 
by  the  company  to  the  shareholder 
as  capital,  or  approi)riated  as  an 
increase  of  the  capital  stock  in  the 
concern,  enures  to  the  benefit  of 
all  who  are  interested  in  the  capi- 
tal." It  was  further  laid  down  by 
the  House  of  Lords  in  the  same 
case  that  in  considering  whether  a 
company  has  distributed  its  accu- 
mulated profits  or  converted  them 
into  capital,  regard  must  be  paid 
both  to  the  fonn  and  the  substance 
of  the  transaction.  See  per  Stir- 
ling, J.,  in  Be  Malam,  [1894]  3 
Ch.  578,  585. 

The  income  arising  from  per- 
sonalty specifically  bequeathed  was 
held  not  apportionable  under  this 
Act  as  between  the  specific  legatee 
and  the  estate  of  the  testator : 
Whitehead  v.  Whitehead,  L.  E.  16 
Eq.  528.  Seciis,  however,  where 
stock  is  bequeathed  in  trust  to  pay 
the  dividends  to  A.  for  life,  and 
afterwards    to    fall   into  residue : 


PoUocJc   V.    PoUod;    L.    E.    18  Eq. 
329. 

This  Act  applies  to  a  specific  as 
well  as  to  a  residuary  devise :  Has- 
h(ck  V.  Fedley,  L.  E.  19  Eq.  271. 

(s)  Where  stock  in  a  public  com- 
pany, forming  part  of  a  testator's 
residuary  estate,  was  settled  upon 
trust  for  A.  for  life,  and  after  her 
death,  ' '  to  pay  transfer  and  assign 
my  residuary  estate  and  the  stocks, 
funds,  and  securities  upon  which 
the  same  shall  bo  invested"  amongst 
certain  beneficiaries,  and  after  the 
death  of  A.  the  stock  was  sold 
"  cum- dividend "  under  the  order 
of  Court;  it  was  held  that  A.'s 
estate  was  not  entitled  under  this 
Act  (though  it  was  held  so  entitled 
on  other  grounds)  to  any  payment 
out  of  the  purchase-money  of  the 
stock  in  respect  of  a  dividend 
declared  and  received  by  the  pur- 
chaser after  sale  but  part  of  which 
was  earned  prior  to  A.'s  death : 
BuIMetj  V.  Stephens,  [1896]  2  Ch. 
241. 

The  Act  does  not  aj^ply  to  rent, 
annuities,  dividends,  and  other  pay- 
ments in  the  nature  of  income  which 
have  accrued  due  before  the  hap- 
pening of  the  event  by  reason  of 
which  it  is  proposed  to  apply  the 
Act,  and  consequently  not  to  rent 
payable  in  advance :  EUts  v.  Boiu- 
botham,  [1900]  1  Q.  B.  740. 
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by  re-entry,  death,  or  otherwise,  when  the  next  entire  portion 
of  the  same  would  have  been  payable  if  the  same  had  not  so 
determined,  and  not  before." 

Sect.  4.  "  All  persons  and  their  respective  heirs,  executors.  Persons  shall 

,..,,  T  .  iiii  1  !••       have  the  same 

administrators,   and  assigns,  and  also  the  executors,  admmis-  remedies  for 
trators,  and  assi2:ns  respectively  of  persons  whose  interests  deter-  recovering- 

^  ^  c>  L'  J         r  ^       apportioned 

mine  with  their  own  deaths,  shall  have  such  or  the  same  remedies  parts  as  for 
at  law  and  in  equity  for  recovering  such  apportioned  parts  as  poi^iong 
aforesaid  when  payable  (allowing  proportionate  parts  of  all  just 
allowances)  as  they  respectively  would  have  had  for  recovering 
such  entu-e  portions  as  aforesaid  if  entitled  thereto  respectively ; 
provided  that  persons  liable  to  pay  rents  reserved  out  of  or  Proviso  as  to 
charged  on  lands  or  other  hereditaments  of  any  tenure,  and  the  ^^  certain 
same  lands  or  other  hereditaments,  shall  not  be  resorted  to  for  cases. 
any  such  apportioned  part  forming  part  of  an  entire  or  con- 
tinuing rent  as  aforesaid  specifically,  but  the  entire  or  continuing 
rent,  including  such  apportioned  part,  shall  be  recovered  and 
received  by  the  heir  or  other  person  who,  if  the  rent  had  not 
been  apportionable  under  this  Act,  or  otherwise,  would  have 
been  entitled  to  such  entire  or  continuing  rent,  and  such  appor- 
tioned part  shall  be  recoverable  from  such  heir  or  other  person 
by  the  executors  or  other  parties  entitled  under  this  Act  to  the 
same  by  action  at  law  or  suit  in  equity." 

Sect.  5.  "  In  the  construction  of  this  Act —  Interpreta- 

"  The  word  '  rents '  includes  rent  service,  rent-charge,  and 
rent  seek,  and  also  tithes  and  all  other  periodical  payments  or 
renderings  in  lieu  of  or  in  the  nature  of  rent  or  tithe." 
"  The  word  '  annuities  '  includes  salaries  and  pensions." 
"  The  word  '  dividends '  includes  (besides  dividends  strictly 
so  called)  all  payments  made  by  the  name  of  dividend,  bonus, 
or  otherwise  out  of  the  revenue  of  trading  or  other  public  com- 
panies ((■),  divisible  between  all  or  any  of  the  members  of  such 
respective  companies,  whether  such  payments  shall  usually  be 
made  or  declared  at  any  fixed  times  or  otherwise ;  and  all  such 
divisible  revenue  shall,  for  the  purpose  of  this  Act,  be  deemed 

{t)  Tliis  -will  include  any  public  of    settlement,    with    a    board    of 

company,  but  not  a  private  partner-  dii'ectors,    capital,    and    a    list    of 

ship:    Re   Griffith,   12    C.  D.   655;  shareholders,    and  possessing  cer- 

Jones  v.  0(jle,  L.  E.  14  Eq.  419 ;  8  tain  powers  and  concessions  under 

Ch.  192;  Re  LijsagJd,  [1898]  1  Ch.  a  special  Act  of  Parhament,  is  a 

115.  "public     company"     within    the 

A  life  assui-anco   society,  unin-  meaning  of  this  section :  Re  Griffith, 

corporated,  but  established  by  a  deed  12  0.  D.  655. 
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to  liavG  accrued  by  equal  daily  increment  during  and  within 
tlie  period  for  or  in  respect  of  wliicli  tlio  payment  of  tlie  same 
revenue  shall  be  declared  or  expressed  to  be  mailo,  but  the  said 
word  '  dividend '  does  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital"  [n). 

Sect.  6.  "  Nothing  in  this  Act  contained  shall  render  apportion- 
able  any  annual  sums  made  payable  in  policies  of  assurance  of 
any  description." 

Sect.  7.  "  The  provisions  of  this  Act  shall  not  extend  to  any 
case  in  which  it  is  or  shall  be  expressly  stipulated  that  no  appor- 
tionment shall  take  place  "  (.r). 

If  the  lord  of  a  manor  admit  a  copyholder,  whereupon  a  fine 
is  set,  and  the  lord  die  before  the  fine  be  paid,  it  will  belong  to 
his  executors,  who  may  bring  an  assiinij^^it  or  debt  for  it  (//)  : 
for  it  is  a  fruit  fallen,  and  sliall  not  go  with  the  inheritance. 
So  also  of  reliefs  and  heriots  {z). 

A  copyhold  estate  entailed,  consisting  principally  of  a  house, 
having  been  burnt  down,  a  sum  of  money  was  collected  on 
briefs,  towards  the  rebuilding,  and  paid  by  the  trustees  of  the 
charity,  into  the  hands  of  the  guardian  of  tenant  in  tail,  who 
was  an  infant,  and  died  under  age,  without  its  having  been  so 
applied  :  a  question  arose  between  the  personal  representatives 
of  the  infant,  and  those  entitled  to  the  estate  under  the  settle- 
ment :  and  it  was  held  that  the  money  should  go  to  the  latter  ; 
but  that  allowance  should  be  made  to  the  former  for  the  amount 
of  the  interest  of  the  money,  from  the  time  it  was  paid  to  the 


(»)  Ante,  p.  633,  n.  (r). 

(x)  As  to  whether  the  effect  of 
this  Act  is  retrosijective,  the  case 
of  Cupron  v.  Capron,  L.  E.  17  Eq. 
288,  decided  that  where  a  testator 
seised  in  fee  devised  real  estate  by 
a  "Will  dated  before  the  Act,  and 
confirmed  by  a  codicil  dated  after 
the  Act,  the  rents  were  apportion- 
able  between  the  executor  and 
devisee.  It  was  also  held  by  Jessel, 
M.  E.,  in  Hasluck  v.  Pedley,  L.  E. 
19  Eq.  271,  that  the  Act  applied  to 
a  devise  contained  in  a  Will  dated 
before  the  Act  to  which  a  codicil 
was  made  after  the  Act,  and,  semhle, 
the  result  would  have  been  the  same 
without  the  codicil.     This  was  fol- 


lowed in  ConstahJe  v.  Constable,  11 
C.  D .  68 1 .  "  The  Act  in  my  oj^inion 
' '  applies  to  all  cases,  whether  the 
"  instrument  under  which  the  ques- 
' '  tion  arises  came  into  operation 
"  before  or  not  till  after  the  passing 
"  of  the  Act"  :  j9er  Malins,  V.-C, 
in  Re  CJine's  Estate,  L.  E.  18  Eq. 
213,  211:  a  case  decided  ex  parte, 
but  followed  and  approved  by  Pear- 
son, J.,  in  Laivrence  v.  Lawrence, 
26  C.  D.  795. 

[y]  Shuttleworth  y.  Garnet,  3  Lev. 
261,  262. 

(2)  Andrew  OgneVs  Case,  4  Co. 
49,  h;  Co.  Lit.  47,  I,  83,  a,  b, 
162,  b;  1  Watk.  Cop,  322,  note(/). 


Ch.  I.  §  II.]     Choses  in  Action — Apporiionment.  637 

guardian  to  the  death  of  the  infant  (a).  It  appears,  however, 
tliat  where  a  tenant  for  life  effects  an  insiu'ance  against  fire, 
moneys  received  under  the  insurance  belong  to  liim  and  do  not 
go  with  the  land  (/>). 

In  Nolle  V.  Cr/.y.s  (c),  a  testatrix  made  a  devise  to  trustees  and  damages 
their  heirs  upon  trust  for  her  daughter  during  her  life  ;    and  trustees 
after  her  decease  on  trust  for  her  niece,  for  life  ;  and  after  the  during  a 
decease  of  her  niece  on  trust  for  the  children  of  the  niece  in  ufe  belong  to 
fee :  The  testatrix  had  granted  a  lease  of  the  premises  devised  ^f ^^^eTenant 
for  a  term  still  subsisting  :    After  the  death  of  the  daughter,  and  not  to  the 
and  during  the  lifetime   of  the  niece,  the  trustees  brought  an  ^ 
action   against   the   lessee   for   a    breach  of   the  covenants   of 
the    lease,   by    reason    of    dilapidations,    and  recovered   500/. 
damages  :    Afterwards  the  niece  died  :    and  it  was  held  by  Sir 
L.  Shad  well,  Y.-C,  that  the  sum  so  recovered  belonged  to  her 
administrator.     The  spirit  of  the  law  is  that  with  respect  to 
injuries   to   land  for   which  damages  are  to  be  recovered  by 
personal  action,  the  person  who  brings  the  action  is  entitled  to 
the  damages. 

In  the  case  of  a  corporation  sole,  as  a  bishop,  parson,  vicar,  Corporation 
master  of  an  hospital,  &c.,  no  cliose  in  action  can  go  in  succes-  ^^^'-  . 
sion  ;  for  the  successors  shall  no  more  have  them  than  the  heirs  goes  to  his 
of  a  private  man  ;    since  succession  in  a  body  politic  is  inherit-  executors,  and 
ance  in  case  of  a  body  private  {d).     Therefore  a  bond  given  to  successors: 
the  Ordinary  by  an  administrator  under  sect.  1  of  the  Statute  of 
Distributions  (22  &  23  Car.  II.  c.  10)  passed,  on  his  death,  to 
his  executor  and  not  to  his  successor  [e) .     But  by  custom  a  unless  by 
chose  in  action  may  go  in  succession  to  a  corporation  sole  ;  as  in  *'^^*°'^  • 
London,  where  the  Chamberlain  is  a   special  corporation  for 
taking  bonds  for  the  benefit  of  the  Orphanage  Fund,  which  has 
been  frequently  adjudged  a  good  custom  (/)  :  But  he  cannot 
take  a  bond  to  himself  or  his  successors  for  any  other  purpose  [g) . 
By  the  charter  granted  to  the  College  of  Physicians,  and  con-  or  by  charter, 
firmed   in   Parliament,    the    offenders   in  practising  physic  in 
London  without  admission  by  the  College  of  Physicians  shall 

(n)  Rook  V.  Warth,   1  Yes.  Sen.  (e)  Rowley  v.  Knight,   14  Q,.  B. 

460.  240. 

(6)  Norris  v.  Harrison,  2  Madd.  (/)  Byrdy.  WyJford,   Cro.  Eliz. 

268 ;  Nohle  v.  Cass,  2  Sim.  343.  464,    682 ;    Fuhvood's    Case,   4   Co. 

(c)  2  Sim.  343.  65,  «. 

(d)  Fulwood's  Case,  4  Co.,  65,  a.  {g)  2  Black.  Comm.  432. 
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Interest  in 
joint  choses  in 
action  does 
not  pass  to 
executors. 


Choses  in 
action  vested 
at  law  in  the 
executor, 
though 
assigned  by 
the  deceased. 
Now  by  the 
Judicature 
Act  choses  in 
action  assign- 
able. 


forfeit  5/.  for  eveiy  month,  unum  dimidium  rcyi  d  alfcniin 
dimkUum  dicto  p reside iiti  ct  collogio  ;  on  this  charter  it  was  liolden 
that  if  tlie  President  of  the  College  recovers  in  debt  against  an 
offender  and  dies,  the  successor  shall  have  a  scire  facias  to  execute 
it,  and  not  the  executor ;  for  the  predecessor  recovered  it  as  duo 
to  him  and  the  College  (//). 

There  has  already  been  occasion  to  observe,  that  survivorship 
holds  place,  as  well  between  joint-tenants  of  chattel  property  in 
possession  or  in  action,  as  between  joint-tenants  of  inheritance 
or  freehold  (/).  Hence  the  general  rule  is,  that  the  interest 
which  the  testator  had  in  a  cJione  in  action  jointly  with  another, 
shall  not  pass  to  his  executor  (/.•)  :  yet  2^cr  tegcni  mercatoriani,  as 
formerly  mentioned,  an  exception  was  established  in  favour  of 
merchants,  which  has  been  extended  to  all  traders,  and  persons 
engaged  in  joint  undertakings  in  the  nature  of  trade  (/).  But 
in  these  cases,  although  the  right  of  the  deceased  partner 
devolves  on  his  executor,  it  is  now  fully  settled  that  the  remedy 
survives  to  his  companion,  who  alone  must  enforce  the  right  by 
action,  and  will  be  liable,  on  recovery,  to  account  to  the  executor 
or  administrator  for  the  share  of  the  deceased  {ni) .  This 
question  will  be  more  fully  investigated  hereafter,  together 
with  the  subject  of  remedies  by  executors  and  administrators 
generally  {n). 

In  conclusion,  it  may  be  observed,  that  according  to  the  old 
law,  although  the  deceased  had,  in  his  lifetime,  assigned  all  his 
interest  in  his  cJioses  in  action,  still  upon  his  death  they  would 
vest,  at  law,  in  his  executor  or  administrator ;  because  at  law 
choses  in  action  were  not  assignable.  But  now,  by  the  Judicature 
Act,  1873,  sect.  25,  sub-sect.  6,  it  is  enacted  that  "  Any  absolute 
assignment  by  writing  under  the  hand  of  the  assignor  (not  pur- 
porting to  be  by  way  of  charge  only)  of  any  debt  or  other  legal 
chose  in  action  (o)  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person  fi'om  whom 
the  assignor  would  have  been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have  been 


(A)  Atkins  v.  Gardiier,  Cro.  Jac. 
159. 

{i)  Ante,  p.  486. 

{h)  See  Southcote  v.  Hoare,  3 
Taunt.  87. 

(/)  Ante,  p.  486. 

(??i)  Martin  v.   Cromjpe,   1   Lord 


Eaym.340;  andseert??fe,p.486,n.(i). 

[n)  Post,  Pt.  V.  Bk.  I.  Ch.  i.  p.  1512. 

(o)  A  riglit  to  sue  for  damages  in 
tort  is  not  a  legal  chose  in  action 
within  tlie  meaning  of  this  section  : 
Dawson  v.  Great  Northern  and  City 
Rail.  Co.,  [1904]  1  K  B.  277. 
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effectual  in  law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed),  to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to  give  a  good  dis- 
charge for  the  same  without  the  concurrence  of  the  assignor  : 
Provided  always,  that  if  the  debtor,  trustee,  or  other  person 
liable  in  respect  of  such  debt  or  chose  in  (ictio)i  shall  have  had 
notice  that  such  assignment  is  disputed  by  the  assignor  or  any 
one  claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if  he 
think  fit,  to  call  upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same,  or  he  may,  if  he  think  fit, 
pay  the  same  into  the  High  Court  of  Justice  under  and  in  con- 
formity with  the  provisions  of  the  Acts  for  the  relief  of  trustees." 

The  executor  of  a  bankrupt  is  not  entitled  to  his  choscs  in  Executor  of 
action,  for  they  are  vested  in  the  trustee  in  the  bankruptcy,  for,  ''^'^'^^^^P*- 
where  any  part  of  the  property  of  a  bankrupt  consists  of  things 
in  action,  such  things  shall  be  deemed  to  have  been  duly  assigned 
to  the  trustee  [p). 

In  cases  of  wreck,  by  the  now  repealed  stat.  Westm.  I.  Wrecked 
(3  Edw.  I.  c.  4),  if  any  one  proved  property  in  the  wrecked  °°°  ^' 
goods  within  a  j^ear  and  a  day,  they  should  be  restored  to  him 
without  delay.  The  year  and  a  day,  within  which  the  owner 
might  prove  his  property,  were  to  be  computed  from  the  seizure, 
as  uTcck  :  And  if  the  owner  died  within  that  time,  his  executor 
or  administrator  might  prove  his  property  {q).  The  subject  of 
"  wreck  "  (which  term  for  purposes  of  the  Act  includes  flotsam, 
jetsam  and  lagan)  is  now  dealt  with  by  the  Merchant  Shipping 
Act,  1894. 

An  instance  occurs  of  a  claim,  founded  on  contract,  which  instances  of 
miffht  have  been  enforced  by  the  deceased,  while  alive,  and  yet  "a'^*^  ?o* 

o  _  "^  ...  transmissible 

is  not  transmitted  to  the  executor  or  administrator  in  the  case  of  to  executors : 
arrears  of  pin-money,  to  which  the  wife  herself  may  be,  to  some  arrears  of 
extent,  entitled,  but  which,  as  there  has  been  already  occasion  to  P^^^-'^^'^^y  • 
show  (r),  cannot  be  recovered,  to  any  extent  whatever,  by  her 
personal  representatives.     Again,  it  does  not  appear  to  be  satis- 

{p)  Bankruptcy  Act,  1883  (46  &      Wreck  (A).     This  statute  was  re- 
47  Yict.  c.  52),  s.  50  (5).  pealed  by  tlie  S.  L.  E.  Act,  1863. 

{q)  2     Inst.     168 ;     Com.     Dig.  (r)  Ante,  p.  584. 
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arrears  of         faetorily  settled  tliat  the  Coiu't  will  allow  the  personal  ropreseu- 
a  imouy.  tatives  of  a  wife  to  enforce  payment  of  the  arrears  of  alimony 

against  the  husband  ;  and  it  has  been  held  that  they  cannot 

sustain  a  bill  in  equity  for  that  purpose  (.v). 


SECTION  III. 

IVie  BiyJtt  of  an  Executor  or  Adjii'nii.-itrcdor  to  CJwhch  hi  Action, 
as  it  respects  Husband  and  Wife. 

In  considering  the  right  of  an  executor  or  administrator  to 
clioses  in  action,  as  it  concerns  the  relation  of  husband  and  wife, 
it  may  be  proper,  although  the  subject  has  become  of  less  impor- 
tance than  formerly  by  reason  of  the  Married  Women's  Property 
Act,  1882,  to  pursue  the  course  employed  in  a  previous  part  of 
this  Treatise  [i) ,  with  respect  to  chattels  real ;  and  to  investigate : 
1.  The  right  of  the  executor  or  administrator  of  the  husband  to 
the  choses  in  action  of  the  wife,  when  the  wife  survives :  2.  The 
rights  of  the   administrator   of  the  wife,   when   the  husband 
survives. 
General  effect       The  result  of  the  Married  Women's  Property  Act,  1882  (45 
A  t^'iss2  ^     ^  "^^  Yict.  c.  75)  (u),  is  that  with  regard  to  such  property  as  by 
(45  &  46  Vict,  sects.  2  and  5  is  made  the  separate  property  of  the  wife,  the 
^'     ''  husband  will  not  be  able,  if  he  survive  her,  to  claim  such  pro- 

perty,;Vrp  tnariti,  but  only  as  administrator  of  his  wife,  and  this 
equally,  whether  the  property  consists  of  chattels  in  possession, 
or  choses  in  action  :  but  inasmuch  as,  if  a  woman  married  before 
the  commencement  of  the  Act  has  before  that  date  acquired  a 
title,  whether  vested  or  contingent  and  whether  in  reversion  or 
remainder,  to  any  property,  such  property  is  not  made  her 
separate  estate  by  sect.  5  of  the  Act,  it  is  thought  convenient  to 
reprint  the  substance  of  the  text  as  it  existed  in  former  editions. 

(s)  Stones  v.    Cooke,  8  Sim.  321,  dergucJit  v.  De  Blaquiere,  o  M.    & 

note  {q),    where    Lord    Lyndhui-st  Cr.  229,  241. 

reversed  tlie  decision  of  the  V.-C,  [t)  Ante,  p.  521. 

7    Sim.    22 ;    De   Blaquiere  v.    Be  (w)  See  ante,  pp.  573,  574,  for  the 

Blaquiere,  3  Hagg.  322 ;   Wilson  v.  material  sections  of  this  Act ;  and 

Wilson,  3  Hagg.  329,  note  (c) ;  Van'  see  also  ante,  p.  521,  note  {y). 
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Law  as  to  choses  in  action  of  the  wife  not  affected  hy  the  Married  Law  prior  to 

Married 

Women  s  Projierff/  Act,  1882.  Women's 

Property  Act, 

1.  When  tlie  wife  survives.  1882. 

Property  fallinsr  under  the  description  of  c/ioses  in  action  of  the  When  the 
.„  ,  .  ,,  .  p  wife  survives. 

Wife  are  debts  owing  to  her  on  bond  or  otherwise,  arrears  oi 

rent,  legacies,  trust  funds,  residuary  personal  estate,  money  in 

the  funds,  and  other  property  recoverable  by  action  or  suit. 

Marriage  is  only  a  qualified  gift  to  the  husband  of  the  wife's  General  rule, 
c/iosfs  ill  action  :  'viz.,  upon  condition  that  he  reduce  them  into  if^ct^Mi  not 
possession  during  its  continuance  ;  for  if  he  happen  to  die  before  reduced  into 
his  wife,  without  having  reduced  such  property  into  possession,  gj^ail  survive 
she,  and  not  his  executors  or  administrators,  will  be  entitled  to  her : 
to  it  (.r) . 

Accordingly,  the  general  rule  of  law  is,  that  c/ioses  in  action, 
which  are  given  to  the  wife,  eit/ier  before  or  after  marriage,  sur- 
vive to  her  after  the  death  of  her  husband,  provided  he  has  not 
reduced  them  into  possession  :  but  with  this  distinction,  that  as 
to  those  which  come  during  the  coverture,  the  husband  may,  for 
them,  bring  an  action  in  his  own  name ;  may  disagree  to  the 
interest  of  the  wife ;  and  that  recovering  in  his  own  name  is 
equal  to  reducing  them  into  possession  {>/) . 

Thus,  in  Laicrence  v.  Beverleigh  (s),  a  bond  to  the  wife  dum  instances: 
sola  was  by  the  marriage  ai-ticles  to  be  paid  to  the  husband  after  '^^f^  *»  ^^^ 
twelve  months,  and  he  to  purchase  lands  wath  it,  and  settle  it  on  sola  : 
himself  and  his  wife,  and  the  heirs  of  their  two  bodies,  remainder 
to  the  heirs  of  the  husband  :  They  had  issue  a  daughter :  the 
husband  died,  and  the  daughter  died  :    The   bond  unaltered, 
being  a  e/tose  in  action,  survived  to  the  wife,  and  was  not  liable 
at  law  to  bond  creditors,  nor  was  the  interest  due  thereon. 

So  if  an  obligation  be  made  during  coverture  to  husband  and  bond  to  hus- 
wife, and  the  husband  dies,  the  wife  shall  have  it  by  survivor-  ^^^  dm-ino- 
ship,  and  not  the  executors  of  the  husband  (a).  coverture: 

{x)  Co.   Lit.   351,   a;    1   Eoper,  ever,  concerning  a  married  woman's 

20-1 ;    Oshorii   v.  Morgan,   9   Hare,  property  was  somewhat  modified  by 

432,  433.     The  rule  applies  to  the  the    Married    Women's     Property 

arrears  of  the  wife's  income,  they  Act,   1870  (33   &   34  Vict.  c.  93). 

being  choses  in  action  :   Wilkinson  See  ante,  p.  571,  note  {i), 

V.  Charhsiuortli,  10  Beav.  324.  (z)  2  Keb.  841,  cited  in  Baden  v. 

{y)  Gar/orth  v.  Bradley,  2  Ves.  Lord  Pembroke,  2  Vern.  do. 

Sen.  676,  677;  RichardsY.  Richards,  [a)  1  EoU.  Abr.  349,  tit.  Baron 

2  B.  &  Adol.  452.     The  law,  how-  and  Feme  (B.),  pi.   1 ;   Norton  v. 

W.E. — VOL.  I.  T  T 
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bond  to  wife 
alone  during' 
coverture : 

ehoses  iti  ac- 
tion, gener- 
ally, given 
to  wife  during 
coverture : 


Stock. 


Ag-ain,  if  a  Loud  is  given  to  the  wife  alone  during  coverture, 
the  bond,  on  the  death  of  the  liusLand,  will  sm-vive  to  the  wife, 
and  his  executors  shall  not  have  it  {b). 

And  it  may  he  stated,  generally,  that  a  mamed  woman, 
though  formerly  incapable  of  making  a  contract,  was  capable  of 
having  a  c/toae  in  action  conferred  on  her,  which  would  sui'vivG 
to  her  on  the  death  of  her  husband,  unless  he  should  have  inter- 
fered by  doing  some  act  to  reduce  it  into  possession  (c). 

Having  regard  to  sect.  1  (2)  of  the  Married  Women's  Pro- 
perty Act,  1882,  which  rendered  a  married  woman  capable  of 
entering  into  and  rendering  herself  liable  in  contract  and  of 
suing  and  being  sued  either  in  contract,  or  in  tort,  or  otherwise, 
as  if  she  were  a  feme  sole,  it  seems  sufficient  now  to  refer  the 
reader  to  the  former  Editions  of  this  Work  as  to  the  respective 
right. s  prior  to  1st  January,  1883,  of  husband  and  wife  to  bills 
or  notes  given  to  a  woman  dion  sola  or  dming  covertm'e. 

The  rule  above  stated,  as  to  the  wife's  title  to  her  ehoses  in 
action  by  survivorship,  may  be  further  exemplified  by  the 
instance  of  stock.  Thus,  in  Scaicen  v.  Bitait  {d),A.  was  entitled 
under  the  Will  of  0.  to  real  estates  for  life,  but  if  she  married, 
the  fee  simple  was  given  to  her :  if  she  did  not  marry,  the  pro- 
perty was  given  over  after  her  death  to  B.  the  wife  of  U.,  and 
her  heirs :  The  estate  was  sold  with  the  consent  of  all  parties 
interested  in  it,  but  in  the  conveyance  no  trust  was  declared  of 
the  purchase  money,  which  was  paid  to  A.,  and  by  her  delivered 
to  trustees,  who  invested  it  in  stock,  and  the  interest  of  it  was 
paid  to  A.,  who  was  unmarried  when  the  bill  was  filed :  B.  sur- 
vived her  husband  D.,  and  bequeathed  to  A.  all  her  personal 
estate  :  Sir  William  Grant,  M.  R.,  determined  that  the  rights  of 
the  persons  named  in  the  Will,  in  the  stock,  were  the  same  as 
they  had  in  the  land  under  the  same  Will,  upon  the  doctrine  of 
resulting  trusts ;  that  the  stock  was  in  the  nature  of  a  chose  in 


Glover,  Noy,  149;   Coppin  v. , 

2  P.  Wms.  497 ;  Com.  Dig.  Baron 
and  Feme  (F.  1).  So  if  one  is 
bound  to  baron  and  feme  in  a 
statute  merchant,  and  the  baron 
dies,  the  statute  shall  survive  to  the 
feme,  and  she  shall  have  execution, 
and  not  the  executor  of  the  haron  : 
Bro.  Baron  and  Feme,  jjI.  24.  So 
the  feme  shall  have  a  recognizance 
by  survivorship :  1  EoU.  Abr.  349, 


pi.  2. 

{h)  Day  V.  Pargrave,  cited  by 
Dampier,  J.,  in  Phitiiskirk  v.  Pluck- 
u-ell,  2  M.  &  S.  396,  397 ;  1  Eoll. 
Abr.  345,  tit.  Baron  and  Feme  (H.), 
pi.  7  ;  CJiecMey  v.  ChecMey,  2  Show. 
247. 

(f)  Dalton  V.  Midland  Counties 
Pail.  Co.,  13  C.  B.  474,  478. 

{<l)  7  Yes.  294. 
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action,  whicli,  not  being  reduced  into  possession  by  D.,  survived 
to  his  wife  B.,  and  passed  by  her  Will  to  A.,  who  thereby 
became  entitled  to  the  money  absolutely  {e) . 

So  also  if  a  husband  purchases  stock  in  the  funds,  in  the  joint 
names  of  himself  and  his  wife,  and  dies,  his  wife  is  prima  facie 
entitled  to  it  by  survivorship,  to  the  exclusion  of  her  husband's 
executors  (_/'). 

Another  strong  illustration  of  the  general  principle  is  to  bo  Arrears  of 
found  in  the  wife's  right,  in  certain  eases,  to  arrears  of  rent 
accrued  in  the  lifetime  of  her  husband,  in  preference  to  her 
husband's  executors.  Thus  if  the  husband  die  before  the  wife, 
and  rent  is  in  arrear,  which  was  reserved  to  them  jointly  on  an 
underlease  of  the  wife's  leasehold  estate,  she  will  not  only,  as  it 
has  before  appeared  (^),  be  entitled  to  the  accruing  rent,  but 
also  to  the  arrears ;  because  they,  remaining  in  action,  and  being 
due  in  respect  of  the  joint  interest  of  the  husband  and  wife  in 
the  term,  would,  with  their  principal,  the  term,  survive  to  the 
wife  [h).  But  if  she  were  not  a  party  to  the  derivative  lease,  or 
if  she  were  a  party,  and  the  rent  was  reserved  to  the  husband 
alone,  then,  as  well  the  arrears  as  the  future  rent  will  belong  to 
the  executors  or  administrators  of  the  husband  (/).  So  if  a  lease 
be  made  by  the  husband  and  wife,  of  her  freehold  estate,  not 
conformable  to  the  statute  32  Hen.  YIII.  c.  28,  and  after  his 
death  she  elects  to  eonfmn  it,  she  is,  it  seems,  entitled  to  the 
arrears  of  rent  (/.•) .  Likewise,  if  a  woman  leases  her  land,  (for 
life  or  years,)  reserving  rent,  and  afterwards  takes  husband ; 
after  the  death  of  the  husband,  the  wife  shall  have  the  arrearage 
of  rent  incurred  during  the  covertiu'e,  and  not  the  executors  of 
the  husband  {!). 

So  if  a  husband  be  seised  of  a  rent- service,  rent-charge,  or 
rent-seek,  in  the  right  of  his  wife,  and  the  rent  be  in  arrear 
during  the  coverture,  and  then  the  husband  dies,  the  wife  shall 
have  the  arrearage,  and  not  the  executors  of  the  husband  {di)  ; 
because  the  principals  which  survived  to  her  carried  also  all  that 

{e)  See  1  Eoper,  Husb.  &  Wife,  2nd  edit. 
204,  2nd  edit.  (0  Ante,  p.  526  ;  1  Eoper,  Husb. 

(/)  Ante,  pp.  579,  580.     See  also  &  Wife,  174,  2nd  edit. 
ShuttJeworth  v.  Greaves,  4  M.  &  Cr.  {k)  1  Eoll.  Abr.  350,  tit.  Baron 

35,    and   Low   v.    Carter,    1   Beav.  and  Feme  (D.).  pl-  4. 
426.  (Z)  Ibid.,  pl.  2,  pl.  5. 

((/)  See  ante,  p.  526,  note  {q).  (m)  Co.  Lit.  351,  b;  1  Eoll.  Abr. 

{h)  1  Eoper,  Husb.  &  Wife,  175,  350;  Baron  &  Feme  (D.),  pl.  1. 
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Tithes. 


Estray. 


Orphan's 
portion  in 
Chamber. 


was  duo  in  respect  of  them  (>/) .  So  if  baron  and  feme  are  seised 
of  a  rent-service  for  their  lives,  rent  incui-s,  and  afterwards  the 
baron  dies,  the  feme  shall  have  the  arrearage  during  the  cover- 
ture (o). 

In  these  cases  it  should  be  observed,  tliat  if  the  rent  had  been 
received  during  the  coverture,  it  would  have  become  the  absolute 
property  of  the  husband :  Therefore,  where  a  feme  leased  for 
life,  reserving  rent,  and  took  husband,  and  during  the  coverture 
a  receiver  received  the  rent  of  the  lessee,  (it  does  not  appear  by 
whom  he  was  made  receiver,  but  it  seems  to  be  intended  that  he 
received  it  for  the  baron  and  feme,)  and  after  the  baron  died :  it 
was  held,  that  the  executors  of  the  baron  should  have  the  writ 
of  account  against  the  receiver  and  not  the  feme ;  for  this  was  a 
chattel  and  duty  in  the  baron  by  the  receipt  {p). 

Where  the  husband  was  seised  or  possessed  of  tithes  in  the 
right  of  the  wife,  or  jointly  with  his  wife,  and  the  husband  died, 
it  was  held  that  the  wife,  and  not  the  executors  of  the  husband, 
should  have  an  action  for  the  subtraction  of  such  tithes  {q) ;  but 
that  if  the  tithes  were  once  set  out,  and  severed  from  the  nine 
parts,  then  they  became  a  chattel  vested  in  the  husband  (;•). 

If  any  estray  comes  into  tlie  manor  of  the  wife,  and  the 
husband  dies  before  seiziu'e,  the  wife  shall  have  it ;  for  that  the 
property  was  not  in  her  before  seizure  (.s) . 

The  portion  of  an  orphan  of  the  Chamber  of  London,  if 
the  husband  dies  without  altering  the  property,  shall  go  to  the 
feme  (/) . 


Husband 
and  wife  lost 
in  the  same 
ship. 


In  Hitchcock  v.  Beardsley  (u),  a  father,  upon  the  marriage  of 
his  daughter,  gave  a  bill  of  exchange  for  1,200/.  as  a  marriage 
portion,  and  the  husband  agreed  to  settle  it  upon  the  wife,  within 
three  or  four  years  after  the  marriage  :  The  husband  and  wife, 
within  three  years  after  their  marriage,  embarked  in  the 
same  vessel  for  Corunna,  and  the  vessel,  with  all  the  crew  and 


(«)  Temple  v.  Temple,  Cro.  Eliz.      Moor.  887. 


791 ;  Salwey  v.  Salwey,  Ambl.  692  ; 
Carew  y.  Burgoyne,  1  EoU.  Abr. 
350;  Baron  &  Peme  (D.),  pi.  8;  1 
Eoper,  Husb.  &  Wife,  201,  2nd 
edit. 

(o)  1  Eoll.  Abr.  350;  Baron  & 
Feme  (D.),  pi.  3  ;  Temple  v.  Temple, 
Cro.  Eliz.   791  ;  Demhyn  v.  Bromn, 


(iO  1  Eoll.  Abr.  350,  tit.  Baron 
&  Feme  (D.),  pi.  6. 

(7)  Foord  V.  Pomroy,  Noy,  136. 

(r)  Aiwn.,  Ley.  70. 

(s)  Co.  Lit.  351,1). 

{t)  Pheasant  \. Pheasant,  1  Chanc. 
Cas.  181. 

(?/)   West's  Case,  temp.  Hard.  445. 
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passengers,  was  lost  on  the  voyage :  The  question  was  whether 
the  representative  of  the  husband  or  of  the  wife  was  entitled  to 
receive  the  1,200/. ;  Lord  Ilardwicke,  though  it  became  unneces- 
sary to  decide  the  point,  inclined  to  be  of  opinion,  that  the 
husband  having  by  the  bill  of  exchange  the  legal  right  to  the 
money,  and  not  being  obliged  to  settle  it  on  his  wife  within 
three  or  four  years,  and  she  dying  within  that  time,  the  repre- 
sentatives of  the  husband  had  the  stronger  right,  and  the  rather, 
because  in  order  to  make  a  trust  arise  for  the  wife,  so  as  to  give 
her  representatives  any  right  to  take  away  the  legal  interest,  it 
should  be  shown  on  their  part  that  she  survived  (.!■) . 

Examples  having  been  thus  brought   forward    of   the   rule  What 
that  the  wife's  choses  in  action  will  not  pass  to  her  husband's  reduction  of 
executors,  unless  he  reduced  them  into  possession  in  his  life-  *^^  wife's 

.-..,,  choses  in 

time,  it    is   now    proposed    to    consider  what    will   be  such  a  action  into 
reduction  of  them  by  the  husband  into  possession,  as  will  defeat  ty^theTus- 
the  wife's  right  to  them  by  survivorship.  band : 

It  must  be  observed,  that  all  questions  between  the  wife  and 
those  who  claim  hi/  assignment  from  the  husband  relate  to  the 
Law  of  Husband  and  Wife,  and  are  foreign  to  the  Law  of 
Executors  and  Administrators.  The  cases,  which  properly 
belong  to  this  Treatise,  are  confined  to  those,  in  which  the 
question  is  between  the  wife  and  the  personal  representatives  of 
her  husband,  where  the  latter  claim  to  exclude  her  right,  as 
sm-vivor,  by  some  act  which  is  asserted  to  have  reduced  the 
cJioses  in  action  into  the  possession  of  the  husband  himself.  But  as 
the  decisions,  relating  to  the  validity  of  assignments  by  the 
husband  of  his  wife's  choses  in  action,  are  illustrative  of  the  rules 
established  in  respect  of  the  efficacy  of  acts  amounting  to 
reduction  into  his  own  possession,  some  of  the  principal 
cases  on  the  former  subject  will  be  found  collected  in  the  note 
below  {y) . 

(a?)  As  to  the  law  respecting  tlie  ing :  Purdew  v.   Jackson,    1   Euss. 

question  of  siu-vivorship  in  a  case  of  1;  Ilonner  Y.Morton,  3  Euss.  65; 

this  description,   see  jpost,   Pt.  iii.  Watson  v.  Dennis,  ibid.  90;  Croiu- 

Bk.  III.   Ch.    II.   §  V.  (1),  p.  955.  der  v.   Stone,   Hid.   224;    Stiffe  v. 

See  also  the   cases   collected  ante,  Everitt,  1  M.  &  Or.  37 ;  Rogers  v. 

p.  373,  note  (s).  Acaster,    14  Beay.    445.      See  also 

(y)  It  is  now  fully  settled  that  Winter  v.  Easum,  2  Do  G.  J.  &  Sm. 

the  husband  cannot,  even  for  valu-  272.      And   the  rule  is   the   same 

able  consideration,  assign  or  release  though  the  wife  is  ready  to  consent 

the  wife's    reversionary    choses   in  in  Court :  Box  v.  Box,  1  Dru.  42 ; 

action,   so  as  to   bind  her  suryiv-  Box    y.    Jaclison,    ibid.    48,    coram 
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Mere 
intention 
insufficient ; 


In  tlie  first  place  it  must  be  remarked,  that  a  mere  intention 
to  retliu'o  tlio  wife's  c/io-scs  in  ac/ioii  into  possession  will  be 
insulliciont  to  defeat  her  right  to  them  by  survivorship.  The 
acts  to  effect  that  purpose  must  be  such  as  to  change  the 
property  in  them,  or,  in  other  words,  must  be  something  to 
divest  the  wife's  right,  and  to  make  that  of  the  husband  absolute, 
such  as  a  judgment  recovered  in  an  action  commenced  by  him 
alone,  or  an  award  of  execution  upon  a  judgment  recovered  by 
him  and    his    wife,  or   receipt  of    the   money,  or  a  decree  in 


Sugden,  C.  of  Ireland,  who  re- 
viewed all  the  previovis  authorities. 
This  rule  has  been  understood  to  be 
subject  to  the  qualification  that  if 
by  any  course  of  circumstances  the 
husband  is  afterwards  in  a  condi- 
tion to  reduce  the  assigned  chose  in 
action  into  possession,  the  assign- 
ment ■will  then  have  full  effect: 
on  the  equitable  principle  of  con- 
sidering that  as  actually  done 
■which  the  husband  has  agreed  to 
do  by  the  assignment :  3  Euss.  86. 
13ut  it  was  held  by  Shadwell,  V.-C, 
on  several  occasions,  that  in  case 
of  an  assignment  by  the  husband 
of  a  chose  in  action  of  the  wife,  as 
well  present  as  reversionary,  if  the 
husband  dies  before  the  chose  in 
action  has  actually  been  reduced 
into  possession,  the  assignment  will 
be  inoperative  as  against  the  sur- 
viving wife:  Hutchins  v.  Smith,  9 
Sim.  137  ;  EUisony.  Elwin,  13  Sim. 
309 ;  Le  Vasseur  v.  Scratton,  14 
Sim.  116  ;  Borton  v.  Borton,  16  Sim. 
552.  And  these  decisions  have 
been  followed  by  a  similar  one  of 
Knight-Briice,  V.-C.  :  Ashhy  v. 
Ashhy,  1  Coll.  553.  See  also  Mi- 
chelmore  v.  Iliidge,  2  Giff.  183; 
Prole  V.  Soady,  L.  E.  3  Ch.  220. 
Where  a  married  woman,  who 
was  entitled  to  a  trust-fund  in 
reversion,  after  a  life-interest,  had 
had  the  life -interest  assigned  to 
her,  so  that  she  had  acquired  the 
whole  absolute  interest,  Shadwell, 


V.-C,  ordered  the  fund  to  bo  trans- 
ferred to  her  husband,  she  consent- 
ing :  Hall  V.  Hugonin,  14  Sim.  595 ; 
Creed  v.  Perry,  ibid.  592.  But 
these  cases  were  deliberately  over- 
ruled by  Lord  Cottenham  in  Whittle 
V.  Hennimj,  2  Phil.  C.  C.  731. 
Where  a  married  woman,  to  whom 
a  rent-charge  for  life  in  reversion 
was  devised  to  her  separate  vse, 
without  the  intervention  of  trus- 
tees, joined  with  her  husband  in 
assigning  it  for  a  valuable  consi- 
deration ;  it  was  held  that  she  was 
bound  by  the  assignment  after  the 
death  of  her  husband :  Major  v. 
Lansley,  2  Euss.  &  M.  355  :  Secus, 
where  the  interest  of  the  wife 
depends  on  the  contingency  of  her 
surviving  her  husband :  Butt  v. 
Cuthbertson,  4  Dru.  &  War.  392, 
coram  Sugden,  C.  of  Ireland.  See 
Malins'  Act,  1857  (20  &  21  Vict. 
c.  57),  enabling  married  women  to 
dispose  of  reversionary  interests  in 
personal  estate  other  than  those 
derived  under  their  marriage  settle- 
ments. As  to  the  assignment  by 
the  husband  and  wife  of  a  legacy  to 
her,  see  Best  v.  Argles,  2  Crompt.  & 
Mees.  394.  As  to  the  effect  of  an 
agreement  to  assign,  see  Harwood 
V.  Fisher,  1  Y.  &  Coll.  110.  As  to 
the  effect  of  the  bankruptcy  of 
the  husband  on  his  wife's  choses  in 
action,  see  Pierce  v.  Thornely,  2 
Sim.  167. 
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equity  for  payment  of  the  money  to  him,  or  to  he  applied  to  his 
use  (;:). 

Accordingly  in  the  case  of  Scarpclliui  v.  Atcheson  (a),  where 
in  an  action  of  assiin/psit  on  a  promissory  note  hy  payee  against 
maker,  the  defendant  pleaded  that,  when  the  note  was  made,  the 
plaintiff  was  the  wife  of  B.,  and  that,  after  the  making,  and 
while  she  was  his  wife,  he  elected  to  have  and  take  the  said  note 
in  his  marital  right,  and  then  caused  the  plaintiff  to  endorse,  and 
she,  by  his  authority,  did  then  endorse  the  note  to  B.,  and  B. 
then  delivered  it  so  endorsed  to  F. ;  that  afterwards,  and  after 
the  note  was  due,  and  before  action  brought,  B.  died  :  and  that 
afterwards  and  before  action  brought,  the  note  came  to  the 
plaintiff's  possession  by  delivery  from  F.  ;  it  was  held,  on  special 
demurrer,  that  the  plea  was  bad,  because  it  did  not  clearly  show 
such  a  reduction  of  the  note  into  possession  by  the  husband  as 
disentitled  the  wife  to  sue  upon  it  after  his  death. 

So  where  a  husband  agreed  that  a  legacy  given  to  his  wife 

should  be  set  off  against  a  sum  of  the  same  amount  which  he 

owed  to  the  testator  on  his  promissory  note  ;  and  he  and  his 

wife  signed  a  receipt  for  the  legacy,  but  the  executors  did  not 

deliver  up  the  note  to  him  ;  it  was  held,  that  she  surviving  him 

was  entitled  to  be  paid  the  legacy  (b) . 

Again,  a  mere  appropriation  of  the  fund  will  be  insufficient.  ^^^^     .  .. 
°  ,  111  appi'opriation 

Thus  it  was  held,  that  a  legacy  to  a  married  woman  was  not  of  the  fund 
sufficiently  reduced  into  possession,  so  as  to  prevent  her  right  by  ^^^^ 
sm'vivorship  upon  her  husband's  death,  by  the  appropriation 
by  the  executrix  of  a  mortgage  to  the  same  amount  {c). 

It  is  clear,  that  if  the  husband  receive  the  money,  legacy,  or  f^''*^v?*  ?f*^® 
duty  which  was  owing  to  his  wife,  or  if  he  alone,  or  he  and  his 
wife,  authorise  a  person  to  receive  it  who  actually  obtains  it, 
either  of  those  receipts  will  change  the  wife's  interest  in  the 
property,  and  be  a  reduction  of  the  c/iose  in  action  into  the 
possession  of  her  husband,  divested  of  her  title  to  it  upon 
surviving  him :  and  his  executors  may  maintain  an  action  for 
the  money  so  received  by  the  person  so  authorised  (d). 

(z)  1  Eoper,  Husb.  &  "Wife,  208,  (c)  Blount    v.    Bestkmd,    o  Yes. 

2nd    edit.     See    also    Aitchison  v.  515. 

Dixon,  L.  E.  10  Eq.  589 ;   Scridton  {<!)  1  Eoper,  Husb.  &  Wife,  220, 

v.  FattiJo,  L.  E.  19  Eq.  369.  2ud  edit.     See  ante,  p.  644.     Where 

(o)  7  Q.  B.  864.  money  of  a  wife  was,  by  tbe  direc- 

(b)  Harrison  v.  Andrews,  13  Sim.  tion  of  her  husband,  who  had  the 

595.  control  of  it,  paid  to  the  trustees  of 
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Thus  in  DochwcU  v.  Earle  {e) ,  A.  the  wife  of  B.  was  entitled 
to  250/.,  under  tlie  "Will  of  C,  expectant  upon  the  death  of  D.  : 
The  executor  of  C,  upon  B.'s  application,  and  with  the  wife's 
consent,  paid  the  money  to  B.,  he  undertaking  to  pay  to  D.  the 
interest  during  her  life :  The  wife,  having  survived  D.,  who 
siu'vived  her  husband,  claimed  by  bill  in  equity  the  250/,  against 
her  husband's  executors  ;  but  the  bill  was  dismissed  (/). 

Accordingly  it  has  been  held,  that  the  husband  may 
sufficiently  reduce  a  mortgage  debt  due  to  the  wife  into 
possession  by  receiving  the  mortgage  money,  notwithstanding 
he  dies  before  the  mortgage  estate  has  been  re-conveyed ;  and  in 
such  case  the  surviving  wife  will  be  a  trustee  of  the  legal  estate  for 
the  mortgagor  {(j) .  Again,  if  tlie  husband  releases  an  annuity 
secured  to  the  wife  by  bond,  this  will  bind  her ;  for  as  he  could 
release  the  bond,  so  he  may  the  annuity  (A). 

what  does  not  It  may  be  useful  in  this  place  to  adduce  some  authorities,  as 
receipt  by  the  ^°  what  acts  do  not  amount  to  a  receipt  by  the  husband  or  his 
husband :         appointee,  so  as  to  defeat  the  wife's  title  upon  surviving  him. 

A  transfer  of  the  wife's  stock  into  the  husband's  own  name 
will,  it  should  seem,  amount  to  such  a  receipt ;  because  it  is  an 
act  vesting  the  whole  property  in  him  (/)  ;  But  a  transfer  of 
stock  into  the  wife's  name,  to  which  she  became  entitled  during 


a    post-nuptial   settlement,    whicli  Cogan  v.  Duffield,  20  Eq.  789,  and 

was  not  binding  on  the  wife,  it  was  on  appeal  2  C.  D.  44,  where  a  sum 

held  that  her  right  by  survivorship  of  consols    belonging  to   the  wife 

was  destroyed,  the  property  having  before  marriage  was  transferred  to 

by  these  means  been  reduced  into  trustees  of  a  settlement,  the  hus- 

jjossession  :    Hamilton  v.  Mills,  29  band  joining  in  the  transfer  for  the 

Beav.  193.     This  case  does  not  con-  purpose,  not  of  reducing  it  into  pos- 

flict  with  Priiujle    v.    Priwjle,    22  session,  but  of  making  it  subject  to 

Beav.  631,  where  the  money  was  the  terms  of  the  settlement ;   and  it 

under  the  control  of  the  Court  of  was  held  that  the  transfer  of  the 

Chancery,  which,  without  any  di-  fund  to  the  trustees  was  not  a  re- 

rection  or  release  or  receipt  from  duction  into  possession  by  the  hus- 

the  husband,  ordered  the  money  to  band, 
be  paid  to  the  trustee  of  a  settle-  fg\  j2  Yes.  473. 

ment  approved  of  by  the   Court ;  ^^  ^  ^3^^^  ^^^  ^^^  ^^^^^^  ^^^^^ 

and  it  was  held  that  the  money,  ,    ,  s 

though  held  by  the  trustees,    to 

some  extent,  for  the  husband,  could  ^^^  ^'''  ^-  ^'''^^''  ^^  ^''^'  ^88. 

not  be  considered  as  reduced  into  (^0  ^^ore  v.  Becher,  12  Sim.  465. 

possession  beyond  the  interest  given  {i)  1  Eoper,  Husb.  &  Wife,  221, 

Mm  by  the  settlement.      Cf.   also  2nd  edit. 
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coverture,  shall  not  he  considered  as  a  payment  or  transfer  to 
the  husband,  so  as  to  defeat  her  right  by  survivorship  (/«•) . 

In  Eyiand  v.  SmitJb  (/),  a  married  woman  being  entitled 
under  a  Will  to  stock  and  to  cash,  forming  part  of  a  residue, 
the  husband  wrote  to  one  of  the  executors,  requesting  that  the 
stock  should  be  transferred  into  the  names  of  certain  trustees 
for  the  wife's  separate  use,  and  that  the  cash  should  be  paid  to 
himself :  These  requests  were  complied  with  :  The  husband 
employed  part  of  the  cash  in  increasing  the  amount  of  the  stock : 
He  afterwards  became  bankrupt,  and  died  :  It  was  held  by  Su' 
C.  Pepys,  M.  E,.,  that  the  stock  transferred  by  the  executors  was 
not  reduced  into  possession  by  the  husband,  and  therefore 
belonged  to  the  wife  by  survivorship ;  but  that  the  assignees 
under  the  bankruptcy  were  entitled  to  the  increase  made  by  the 
husband. 

On  the  other  hand,  in  Burnham  v.  Bennett  (in),  hj  a  post- 
nuptial settlement,  reciting  that  a  sum  of  stock,  originally 
standing  in  the  name  of  the  wife,  had  been  transferred  into  the 
names  of  trustees,  and  that  it  had  been  agreed  that  a  promissory 
note  of  500/.,  given  to  the  wife  by  her  brother,  should  be  can- 
celled, and  that  he  should  give  his  bond  to  the  trustees  for  the 
amount,  it  was  witnessed,  agreed  and  declared  that  the  trustees 
should  stand  possessed  of  these  funds,  in  trust  to  pay  the  interest 
and  dividends  to  the  husband  for  life ;  then  to  the  wife  for  life ; 
and,  upon  the  death  of  the  survivor,  to  transfer  the  funds  to  the 
children  of  the  marriage,  and,  in  case  there  should  be  no  children, 
then  to  such  persons  as  the  wife  should  by  deed  or  AVill,  during 
and  notwithstanding  her  covertiu'e,  appoint,  and  in  default  of 
such  appointment,  to  the  husband,  his  executors,  administrators, 
and  assigns :  There  were  no  children  of  the  marriage  :  The 
wife  survived  the  husband  :  And  it  was  held  by  Knight-Bruce, 
V.-C,  that  in  the  event  of  the  death  of  the  wife  without  making 
a  valid  appointment,  the  fund  would  belong  to  the  husband's 
personal  representative,  as  having  been  reduced  into  the  husband's 
possession  by  the  settlement :  His  Honour  agreed,  that  in  the 
case  of  a  wife  having  a  chose  in  action,  whether  legal  or  equitable, 
the  mere  circumstance  of  the  legal  title  being  changed  does  not, 
in  general,  affect  her ;  but  considered,  in  the  present  case,  that 
the  whole  of  the  circumstances  formed  one  entire  transaction,  as 
binding  and  effectual,  as  if  the  husband  had  received  the  money 

{k)  Wildman  v.  Wildman,  9  Ves,  (?)  1  Mylne  &  Cra.  53. 

174.  (to)  2  CoU.  254. 
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or  stock  himself :  and  tlie  learned  judge  said,  that  he  agreed 
with  the  substantial  result  of  Rylandw.  Smith  {n)  and  Watty. 
Tointinson  (a)  ;  for,  as  he  understood  them,  the  property  had 
been  made  to  change  hands,  Avith  a  view  to  an  intended  settle- 
ment ;  in  each  case  the  change  was  su(,'h,  the  circumstances  were 
such,  tliat  if  the  settlement  were  treated  as  effectual  the  wife 
was  entitled;  hut  if  tlie  settlement  were  not  effectual,  then 
there  was  no  trust,  and  nothing  hut  the  legal  title  changed; 
and,  therefore,  in  that  view,  the  wife  was  entitled  (;>). 

Again,  in  Hansen  \.  Milter  (q),  a  married  woman,  an  infant, 
having  become  entitled  to  900/.  under  the  trusts  of  her  mother's 
settlement,  the  trustees  paid  400/.,  part  of  it,  to  her  husband, 
upon  the  understanding  that  he  should  settle  the  remaining 
500/.  for  the  benefit  of  his  wife  in  the  manner  after  mentioned : 
Accordingly  the  trustees  paid  the  500/.  to  M.  and  N.,  the 
husband's  nominees  ;  and,  by  a  deed  made  between  the  husband 
and  wife  and  M.  and  N.,  it  was  declared  that  M.  and  N.  should 
pay  the  income  of  the  500/.  to  the  wife,  for  her  separate  use  for 
life,  and  that  after  her  death,  the  principal  should  remain  upon 
such  trusts  as  she  should  appoint  by  Will,  and  in  default  of 
appointment,  in  trust  for  her  next  of  Idn,  according  to  the 
Statutes  of  Distribution  :  The  wife  survived  her  husband  :  And 
it  was  held  by  Shadwell,  Y.-C,  that  the  settlement  was  binding 
on  her ;  and  that,  under  it,  she  was  entitled  merely  to  the 
income  of  the  500/.  for  life,  and  not  to  the  principal  absolutely. 

Where  a /one  sole  was  entitled  to  a  sum  of  money  charged  on 
her  brother's  estate,  who,  in  a  settlement  made  on  the  occasion 
of  her  marriage,  covenanted  to  pay  it  to  her  husband,  and  the 
husband  received  the  interest,  but  died  without  having  got  in 
the  principal,  it  was  held  that  the  covenant  was  only  an  ad- 
ditional security,  and  did  not  change  the  nature  of  the  debt, 
which  still  continued  as  a  charge  on  the  land,  and  therefore, 
that  the  principal  vested  in  the  wife  by  survivorship  (r).  In 
the  case  of  Nas/i  v.  Nasti  (.s),  the  receipt  by  the  husband  of  part 
of  the  principal  on  the  promissory  note  made  to  the  wife,  and 

(u)  See  supra,  p.  649.  (r)  Ilowman    v.    C'or/e,    2   Yern. 

(o)  16  Ves.  413.  ^^^'     ^^®'  however,  fo&t,  p.  653,  as 

,    «  CI        V  i-  IX.-  to  tlie  eeneral  rule  witli  regard  to 

(«)  See  observations  on  this  case        ,     ,      n       ,,       •  n  ,     •  , 

the  husband  s  rights  in  a  chose  m 
of  Bacon,  V.-C,  in  Cogan  v.  Dvf-      ^^^^^^  ^^^^^  ^,^  ante-nuptial  settle- 

fieU,  20  Eq.  at  p.  801.  ment. 

{(l)  14  Sim.  22.  (s)  2  Madd.  133. 
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of  tliG  interest  upon  tlic  remainder,  was  held  by  Sir  Thomas 
Phimor,  V.-C,  to  be  no  reduction  into  possession  of  "such 
remainder,  so  as  to  bar  the  wife's  riglit  by  survivorship  {t).  So 
also  where  money  was  left  in  the  hands  of  trustees  for  the 
benefit  of  the  wife,  and  her  husband  died,  she  was  declared  to 
be  entitled  to  it  by  survivorship,  her  husband  having  made  no 
disposition  of  it  during  his  life  {ii). 

The  husband's  receipt  or  possession  of  his  wife's  chores  in  husband's 
action  must  be  in  the  character  of  husband  in  order  to  defeat  trustee : 
his  wife's  title  by  survivorship.  Thus,  in  a  case  (.r)  where  a 
trustee  and  executor  married  one  of  the  residuary  legatees 
named  in  the  Will,  it  was  determined  that  his  possession  of  the 
testator's  personal  estate  was  to  be  considered  as  that  of  trustee 
and  executor,  he  having  alone  proved :  so  that  his  wife's  share 
of  the  residue  could  not  be  regarded  as  sufficiently  reduced  into 
possession  to  prevent  its  surviving  to  her  upon  his  death  {y). 

It  remains  to  consider  the  effect  of  proceedings  at  law  and  effect  of 
in  equity,  and  submissions  to  arbitration,  as  to  vesting  abso-  fa'ia^,  anf ^ 
lutely  in  the  husband  the  wife's  cJiosch  in  action.  equity  on  the 

The  naming  or  not  naming  the  wife  in  an  action  is  attended  j;^  action : 
with  material  consequences  in  relation  to  the  present  subject;  if  the  wife  be 
for  if  she  be  a  party,  and  the  husband  die  after  judgment,  and  action  The^ 
before  execution  sued  out,  the  judgment  will  survive  to  her,  judgment 
and  she  will  be  entitled  to  proceed  upon   such  judgment  (~).  6w«.s,  if  the 
But  if  the  action  be  brought  by  the  husband  alone,  and  he  die  husband 

p'T  1     ^•  .  ,  ,.  •^     1       sue  alone : 

after  judgment,  his  representatives,  and  not  the  wife,  will  be 
entitled  to  the  benefit  of  it  [a).  Costs  ordered  by  rule  of  Court 
to  be  paid  to  the  husband  and  wife  have  been  held  to  sm-vive  to 
the  wife  {tj). 

If  the  husband  alone  prove  the  wife's  debt  in  the  bankruptcy  effect  of 
of  the  debtor,  it  seems  that  her  right  by  survivorship  is  not  P^'^of  under 

'  o  ./  i  commission 

defeated  (c) .  of  bankrupt : 

Decrees  in  equity  so  far  resemble  judgments  at  law  in  this  decrees  and 

{t)  See  also  Hart  v.  Stephens,  6  see   Com.   Dig.    Baron   and   Feme 

a  B.  937  ;  accord.  (v.)  (x.)- 

(tt)  Twisden  v.  Wise,  1  Vern.  161.  (,,)  RusseIVs  Case,  Noy,  70;  Gar- 

{x)  Balder  v.  Hall,  12  Ves.  497.  forth  v.  Bradleij,  2  Ves.  Sen.  676, 

{y)  See  also   Wall  v.  Tomlinson,  677,  in  Lord  Hardwicke's  judgment. 

16  Yes.  413.  1    Eoper,    Husb.    &    Wife,    212, 

(z)  As  to  the  cases  in  which  the  Ojj(j  p(jj|^_ 

husband  and  wife  must  ioin,  and  „ 

+1         •        x^-  -u  -i^  \  (h)  Tilty.Bartlett,B.anmer,104. 

those  m  which  he  may  sue  alone,  ^  ■'  '  ,  ^vt:. 

or  join  with  the  wife,  at  his  option,  (t)  See  Anon.,  2  Vern.  707. 
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respect,  that  until  the  money  be  ordered  to  be  paid,  or  declared 
to  belong  to  the  Inisband,  the  wifo's  riglits  will  remain  undis- 
turbed; and  as  a  joint  judgment  will  survive  to  the  wife  if  her 
husband  die  before  execution  is  awarded,  so  will  a  joint  decree 
until  an  order  be  obtained  for  payment,  or  declaring  the  money 
to  belong  to  the  husband  {d).  An  order  for  a  payment  of  a 
sum  of  money  to  the  husband,  in  right  of  his  wife,  changes 
the  property,  and  vests  it  in  him  freed  from  his  wife's  right  by 
survivorship  (c). 

In  another  case  the  husband  having  assigned  a  fund  in  Court 
belonging  to  the  wife,  an  order  was  made,  on  her  examination 
and  consent,  that  part  of  it  should  be  paid  to  the  assignee,  and 
that  the  interest  of  the  remainder  should  be  paid  to  her  for  her 
life  for  her  separate  use,  with  liberty  for-  any  persons  entitled 
to  aj^ply  at  her  death :  This  was  held  not  to  affect  her  right  of 
survivorship,  as  to  the  remainder  of  the  fund ;  and  on  her 
death,  she  having  survived  her  husband,  a  transfer  to  her  ad- 
ministrator was  du'ected  (/). 

There  has  already  been  occasion  to  observe,  that  an  award  in 
favour  of  the  husband  in  regard  to  the  wife's  leasehold  interest 
will  alter  the  property,  and  vest  the  term  in  him  ( (j)  :  and  it 
has  been  so  decided  in  regard  to  her  other  chattels  {/i) . 

However,  a  Court  of  Equity  will  not  permit  agreements 
entered  into  between  a  married  woman  (or  her  friends  acting 
for  her)  and  her  husband,  pendente  lite,  to  be  obligatory  upon 
her ;  so  that  any  arrangement  which,  pending  a  suit,  may  be  so 
made,  by  which  it  is  agreed  that  he,  upon  certain  terms,  shall 
have  the  residue  of  her  property,  will  not,  without  the  sanction 
of  the  Com't,  bind  her :  Notwithstanding,  therefore,  such  an 
agreement,  if  the  title  of  the  husband's  representatives  rest  solely 
upon  it,  his  wife's  right  by  survivorship  will  take  place  {i) . 


{(l)  Murray  v.  Lord  EUhanl-,  10 
Ves.  91  ;  1  Eoper,  Husb.  &  Wife, 
216,  217,  2nd  edit.  See  also  Adams 
v.  Lavender,  1  M'Clel.  &  Y.  41 ; 
Hore  Y.  Woulfe,  2  Ball  &  B.  424 ; 
Nanny  v.  Martin,  1  Eq.  Cas.  Abr. 
68 ;  Phipps  v.  AngUsea,  22  Nov. 
1738,  MS. ;  Bojid  v.  Simmons,  3 
Atk.  20 ;  Macaulay  v.  Philips,  4 
Ves.  15;  Baldwin  v.  Baldwin,  5 
De  G.  &  Sm.  319. 

(e)  Heygate  v.  Annesley,  3   Bro. 


C.  C.  362. 

(/)  Johnson  v.  Johnson,  1  Jac.  & 
Walk.  472  ;  1  Eoper,  Husb.  &  Wife, 
218,  2nd  edit.  See  also  Be  Jenlcins, 
5  Euss.  183. 

(g)  Ante,  p.  525. 

\h)  1  Eoper,  Husb.  &  Wife,  219, 
2nd  edit.  ;  Oglander  v.  Baston,  1 
Vern.  396. 

(?:)  1  Eoper,  Husb.  &  Wife,  219, 
2nd  edit. ;  Macaulay  v.  Philips,  4 
Ves.  15. 
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The  executors  of  the  husband  may  be  entitled  to  the  exclusion  When  execu- 
of  tlie  widow  to  her  choscs  in  action,  although  not  reduced  by  ^^j^j'^j  ^xe 
him  into  possession,  by  reason  of  an  ante-nuptial  settlement  on  ^ntitlod  to 
the  wife;  for  the  husband  may  entitle  himself  to  all  his  intended  e/w.s^,?  in 
wife's  personal  estate,  whether  in  possession  or  in  action,  or  "^ll^^^l^^^^ 
which  she  may  afterwards  acquire,  by  becoming  a  purchaser  of  ««/(;-nuptial 
it  previously  to  and  in  contemplation  of  the  marriage  (/r) . 

But  a  mere  settlement  will  not  entitle  tlie  husband  or  his 
executors  to  the  whole  of  the  wife's  fortune.  There  must  be  an 
agreement  for  the  purpose  either  expressed  or  implied :  for  if  the 
stipulation  be  for  a  part  only  of  her  property,  that  necessarily 
excludes  the  residue ;  or  if  the  agreement  extend  to  the  whole 
of  the  fortune  she  was  then  entitled  to,  her  husband  or  his 
executors  will  not  be- entitled  to  any  personal  estate  which  may 
accrue  to  her  during  the  marriage. 

In  Bruce  v,  Denison  [I),  Lord  Eldon  regarded  it  as  established, 
that  the  settlement,  to  be  the  purchase  of  the  wife's  fortune, 
must  either  express  it  to  be  for  that  consideration,  or  the  con- 
tents of  the  settlement  altogether  must  import  that,  and  plainly 
import  it  as  much  as  if  it  were  expressed  :  that  such  was  the 
result  of  the  cases  upon  the  subject,  and  that  it  was  not  worth 
while  to  consider  in  what  respect  the  older  cases  w^ere  unsatisfac- 
tory, involving  inquiries  not  very  easy  to  execute. 

The  other  principal  decisions  on  this  subject  will  be  found 
collected  in  the  note  below  {m)  :  And  the  deductions  drawn 
from  them  by  an  able  writer  {n)  are  as  follows : — 1.  That  a 
settlement,  made  before  marriage  in  consideration  of  the  wife's 
fortune,  without  saying  more,  entitles  the  husband  to  all  her 
then  personal  property,  and  not  to  such  which  afterwards  accrues 
to  her.  2.  That  if  a  part  of  her  fortune  only  appear  to  be 
stipulated  for,  the  residue  she  then  has,  or  what  may  afterwards 
accrue  to  her,  will  not  belong  to  the  husband.  3.  But  when  it 
appears  from  the  settlement,  that  it  was  the  agreement  between 
the  parties  that  he  should  not  only  have  his  wife's  then  present, 
but  all  her  subsequently  acquired  personal  estate,  he  will  in  such 

{h)  See,  lioweyer,  ante,  p.  650.  forth  v.  Bradley,   2  Ves.  Sen.  675 

(/)  6  Ves.  395.  Burdon  v.  Dean,  2  Ves.  Jun.  607 

{ill)  Jltaton    V.    Hassell,    4    Vin.  Elibank  v.  Montolieu,  5  Ves.  737 

Abr.,    p.  -lO,    tit.    Baron   &   Feme  Mitford  v.    Mitford,    9    Ves.    87 

(D.),  pi.  11,  in  margine ;  Adams  v.  Carr  v.  Taylor,  10  Ves.  574. 

Cole,  Cas.  temp.  Talb.  168;    Cleland  (h)  1  Eoper,  Husb.  &  Wife,  298, 

V.  Cleland,  Prec.  Clianc.  63;  Oar-  2nd  edit. 
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cases  be  entitled  to  the  whole  under  the  marriage  contract.  And 
4,  That  in  instances  where  any  of  the  wife's  chones  in  action  are 
not  pm-chased  bj  the  husband  by  settlement,  they  will  bo  subject 
to  her  rights  of  survivorship,  which  have  been  before  considered. 
It  has  just  been  stated,  that  an  actual  agreement  or  contract 
is  necessary  to  give  to  the  husband's  executors  his  wife's  chofics 
in  action,  in  the  event  of  her  surviving  him,  in  consideration  of 
the  provision  made  by  him  for  her  :  and  it  seems  a  necessary 
consequence  that  a  settlement  made  after  the  marriage  by  the 
husband  upon  his  wife,  even  upon  an  accession  of  fortune  to  her 
(not  given  to  her  separate  use  and  disposition)  would  not  consti- 
tute the  husband  a  purchaser  of  such  additional  fortune,  but  the 
wife's  title  by  survivorship  would  prevail ;  because  as  a  feme 
covert  she  was  incapable  of  contract,  and  especially  of  contract 
with  her  husband  (o).  The  sanction  of  the  wife's  father,  guar- 
dian or  trustee,  could  not  give  any  additional  effect  to  such  a 
settlement,  as  against  her,  in  the  event  of  her  surviving  [p). 

2.  When  the  husband  survives :  it  remains  to  consider  the  rights 
of  the  administrator  of  the  wife  to  her  choses  in  action  in  this  event. 

If  the  husband  takes  out  letters  of  administration  to  her,  (to 
which,  as  it  has  already  appeared  {q) ,  he  has  exclusively  the 
right,)  he  will  be  entitled,  as  such  administrator,  to  all  her 
personal  estate  which  continued  in  action  or  unrecovered  at  her 
death.  Therefore,  where  it  was  stipulated  in  marriage  articles, 
that  money  in  the  funds,  the  property  of  the  intended  wife, 
sttoutd  he  for  her  sote  and  separate  nsc,  as  if  she  were  sote  and 
unmarried,  and  the  marriage  took  effect,  and  the  wife  died  in 
the  husband's  lifetime  without  issue,  and  without  having  made 
any  appointment  of  her  separate  property  :  the  husband  having 
subsequently  died,  a  bill  was  filed  by  the  next  of  kin  of  the  wife 
against  the  executors  of  the  husband,  and  it  was  held  by  Sir 
John  Leach,  M.  R.,  that  the  husband  was  entitled  to  the  funds, 
as  her  administrator,  and  that  the  expression  "as  if  she  were 
sole  and  unmamed  "  had  no  reference  to  the  devolution  of  the 
property  after  her  death  (r). 


(o)  1  Eoper,  Husb.  &  Wife,  303, 
2nd  edit. ;  Lanoy  v.  Athol,  2  Atk. 
448.  Cf .  Viditz  v.  O'Hagan,  [1900]  2 
Ch..  87.  See,  however,  Sykes  v. 
Meynal,  1  Dick.  368,  contra. 

{'p)  Stamiier  v.  Barher,  5  Madd. 
157. 


[q)  Ante,  p.  320. 

(r)  Proiidley  v.  Fielder,  2  M.  & 
K.  57.  But  where  a  husband  and 
wife  lived  sej^arate  fi'om  each  other, 
and  at  her  death  she  was  possessed 
of  cash  and  bank-notes,  arisen 
from  property  settled  to  her  sepa- 
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If  the  husband  should  die  before  he  has  obtained  a  grant  of 
administration,  or  after  liavlng  taken  out  letters, before  all  her  pro- 
perty in  action  has  been  reduced  into  possession,  administration 
must  be  taken  out  to  the  wife,  either  generally,  or  cle  bonis  non, 
as  the  case  may  require  (s)  :  Such  administrator  will  be  con- 
sidered, in  equity,  as  a  trustee  of  what  he  receives  for  the 
personal  representatives  of  the  husband  {f). 

It  is  obvious,  that  in  all  the  instances  above  stated,  where 
the  wife's  right  by  survivorship,  in  case  of  her  outliving  her 
husband,  would  be  barred  by  his  having  reduced  her  choses 
in  action  into  possession  in  his  lifetime,  there,  in  the  event 
of  his  surviving  her,  he  may  bring  an  action  respecting  such 
choses  i)i  action  in  his  individual  character,  and  must  not  sue  as 
the  administrator  of  his  wife. 

Thus  where  on  a  bond  to  the  wife,  dum  sola,  the  husband 
gives  a  letter  to  another  to  receive  the  money,  who  receives 
it,  and  then  the  wife  dies,  the  husband  shall  bring  an  action 
to  recover  it  from  the  receiver,  individually,  and  not  as  his 
wife's   administrator  («<).     So   where   a  legacy   was   left    to   a 


rate  use,  it  was  held,  by  Su'  L. 
Shad  well,  V.-C,  that  the  husband 
was  entitled  to  them  in  his  marital 
right ;  for  that  as  she  had  not  dis- 
posed of  them,  as  she  might  have 
done,  by  deed  or  "Will,  the  quality 
of  sej^arate  property  ceased  at  her 
death,  and  her  husband  was  en- 
titled jure  mariti  and  need  not 
become  her  administrator  in  order 
to  entitle  himself :  Molony  v.  Ken- 
nedy, 10  Sim,.  254.  See  also  Bird 
v.  Peagrum,  13  C.  B.  650.  The 
distinction  between  equitable  sepa- 
rate use  and  statutory  separate 
property  seems  to  be  that,  as  re- 
gards the  latter,  on  the  husband 
surviving  the  wife,  the  statute  has 
defeated  his  jus  mariti,  and  he 
must  take  administration  to  his 
wife's  estate ;  whereas,  with  regard 
to  the  former,  the  quality  of  sepa- 
rate propert}^  ceases  on  the  wife's 
death,  and  consequently  the  right 
of  the  husband  (the  jus  mariti) 
subsists  as  if  the  separate  use  had 


never  existed.  See  Re  Lamberfs 
Estate,  39  C.  D.  626,  and  ante, 
p.  521,  n.  ((/),  and  p.  573,  n.  (m) ; 
and  see  also  Lush  in  H.  &  W.,  2nd 
edit.,  1896,  p.  148. 

(s)  Betts  V.  Kimpton,  2  B.  &  Adol. 
273;  Att.-Gen.  v.  Partington,  3 
Hurlst.  &  C.  193;  L.  R.  4  H.  L. 
100 ;  ante,  p.  323 ;  In  the  goods  of 
Harding,  L.  E.  2  P.  &  D.  394. 

{t)  Cart  V.  Bees,  cited  in  Squib  v. 
Wgn,  1  P.  Wms.  381;  Humphrey 
v.  BuUen,  1  Atk.  458;  S.  O.,  11 
Vin.  Abr.  86;  Elliott  v.  Collier,  3 
Atk.  526.  See  a7ite,  pp.  322,  323,  as 
to  the  person  entitled  to  the  grant 
of  such  an  administration. 

(m)  Huntley  y.  Griffith,  Moor. 
452.  So  Fry,  J.,  following  this 
case,  held  the  receipt  by  an  agent 
appointed  by  the  husband  and  wife 
of  money  forming  part  of  the 
estate  of  an  intestate,  of  which  tho 
wife  was  administratrix,  amounted 
to  a  reduction  into  possession  by 
the  husband  of  the  wife's  distribu- 
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Arrears  of 
rent. 


Right  of 
presentation. 


feme  sote,  who  afterwards  marri(>d,  and  tlion  the  liusLand  and 
wife  gave  a  letter  of  attorney  to  another  to  receive  the  money, 
who  received  it,  and  afterwards  the  wife  died,  and  then  the 
husband  died  ;  it  was  lield  tliat  the  action  was  well  brought  by 
the  husband's  administrator :  because  the  receipt  changed  the 
property  to  the  husband  alone  (v). 

If  the  wife  be  a  mortgagee  in  fee,  the  husband  sm'viving 
her  will  be  entitled  to  the  mortgage,  as  her  administrator, 
and  where  the  wife  died  before  the  81st  December,  1S81  (w), 
the  heir  would  be  a  trustee  for  him.  This  was  admitted  in 
Turner  v.  Crane  (//),  whore,  however,  tlie  heir  was  held  entitled, 
on  the  ground  that  there  was  no  covenant  for  payment,  a 
distinction  which  does  not  now  prevail  (s). 

In  a  case  where  the  wife  and  her  second  husband  demised 
lands,  which  she  held  in  dower  from  her  first  husband,  for  a 
term  of  years,  reserving  a  rent ;  the  rent  became  in  arrear,  and 
the  wife  died;  her  second  husband  was  held  entitled  to  the 
arrears,  and  not  the  heir  of  the  first  husband,  who  could  not 
claim  them,  since  he  was  a  stranger  to  the  lease  (a) . 

It  must  be  observed,  that,  at  common  law,  if  a  feme  sole 
was  seised  of  a  rent  service,  charge,  or  seek,  in  fee,  fee  tail, 
or  for  life,  which  was  behind  and  unpaid ;  and  she  took 
husband,  and  the  rent  was  behind  again,  and  then  the  wife 
died;  the  husband  should  not  have  the  arrears  grown  due 
before  the  marriage,  but  for  those  become  due  during  the 
coverture,  the  husband  might  have  had  an  action  of  debt  (b) . 
But  by  the  statute  32  Hen.  VIII.  c.  37,  s.  3,  if  the  husband 
survive  the  wife,  he  shall  have  the  arrears  incurred,  as  well 
before  the  marriage,  as  after  (c) . 

So  if  a  husband  be  seised  of  an  advowson  in  right  of  his  wife, 
and  the  church  become  void  during  the  coverture,  the  wife  has 
a  right  of  action  (commenced  under  the  old  procedure  by  a  writ 


tive  share  of  the  money :  Be  Barher, 
11  0.  D.  442.  See  also  Fleet  v. 
Perrins,  L.  E.  4  Q.  B.  500. 

{v)  Ihid. 

\x)  Under  sect.  30  of  tlie  Convey- 
ancing and  Law  of  Property  Act, 
1881,  in  case  of  deaths  after  the 
commencement  of  the  Act,  here- 
ditaments vested  in  a  person  by 
way  of  mortgage  devolve  to  his 
personal  representatives  like  chat- 


tels real. 

[y)  1  Vem.  170  ;  1  Roper,  Husb. 
&  Wife,  205,  2nd  edit. 

(2;)  See  ante,  p.  518. 

(ff)  2  Bro.  204,  h,  tit.  Eents,  pi. 
10 ;  1  Eoper,  Husb.  &  Wife,  206, 
2nd  edit. 

[h)  Co.  Lit.  162,  h,  351,  I.  So 
for  the  arrears  of  an  annuity  to  the 
•wife  :  Anon.,  Owen,  3. 

(c)  Co.  Lit.  351,  1). 


Ch.  I.  §  III.]       Choscs  in  Action  of  Wije.  ^^"^ 

of  quare  impedit),  if  she  survive  him,  and  the  husband,  if  he 
survive  her  {d)  ;  even  though  he,  by  reason  of  her  having  had 
no  issue,  be  not  tenant  by  the  curtesy  (r)  :  but  if  the  church  fell 
void  he  fore  the  coverture,  the  husband  could  not  bring  a  quare 
impedit  if  he  survived  her  (,/"), 

In  these  cases,  when  it  is  said,  that  the  husband  could  not 
at  common  law  recover  the  arrears  of  rent  due  before  the 
marriage,  and  that  he  could  not  have  a  quare  impedit  for 
a  presentation  which  fell  vacant  before  coverture,  it  must 
be  understood  (it  is  submitted),  that  he  could  not  claim  them 
as  a  marital  right  in  his  individual  character :  because  it 
seems  clear,  that,  as  her  administrator,  he  might  at  common 
law  have  recovered  the  rent  (as  soon  as  the  estate  of  freehold 
was  determined)  in  the  former  case,  and  could  have  maintained 
a  quare  impedit  in  the  latter.  The  reason  given  by  Lord 
Coke  against  the  right  of  the  husband,  is,  that  the  arrears 
of  rent  and  the  void  church  were  merely  in  action  before 
the  marriage  {g)  :  Hence  it  should  follow,  that,  like  all  other 
choses  in  action  not  reduced  into  possession,  though  they  do 
not  belong  to  the  surviving  husband  jure  mar  it  i,  they  will  go  to 
him  as  his  wife's  administrator  (A) . 

If,  previously  to  the  marriage,  the  wife  obtained  a  judgment 
and  then  she  and  her  husband  sued  out  a  scire  facias  and  had  an 
award  of  execution,  but,  before  execution,  the  wife  died ;  the 
husband  was  held  not  entitled  to  proceed  as  her  administrator, 
but  he  might  sue  out  a  new  scire  facias  by  survivorship  in  his 
individual  character  («).  So  in  the  case  of  Forbes  v.  Phipps  (/.•), 
there  was  a  decree  of  a  Com-t  of  Equity,  that  one-sixth  share 
of  a  residue,  to  which  the  wife  was  entitled,  should  be  paid  to 
her  and  her  husband :  The  wife  died  before  the  money  was 
received,  and  her  husband  being  the  survivor,  it  was  determined 
that  he  should  take  the  money  under  the  decree  by  survivorship, 
and  not  as  his  wife's  administrator  so  as  to  render  the  fund 
liable  in  his  hands  to  her  debts. 

A  singular  case  arose  as  to  the  husband's  rights,  as  sui'vivor,  ^^Medthere 
to  his  wife's  reversionary  choses  in  action.     A  woman  who  was  wife  died 

{d)  Co.  Lit.  351,  b.  (/)   Woodyer  v.  Gresham,  1  Salk. 

(e)  "Wats.  C.  L.  71,  72.  116.  Seeposi,  pp.677and  1597cf  seg-. 

(/)  Co.  Lit.  351,  0.  j^g  ^Q  proceedings  in  lieu  of  scire 

{g)  Co.  Lit.  351,  b.  f    ■ 

(/i)  Att.-Oen.    V.    Partington,    3      -^ 

Hurlst.  &  C.  205  ;  L.  E.  4  H.  L.          (^0  1  Eden,  Eep.  502.    See  also 

100,  accord.  Hore  v.  WonJf^,  2  Ball  &  P.eat.  424. 

W.E. — VOL.  I.  U  U 
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joiut-tonant  entitled  to  a  pecuniary  legacy,  as  one  of  several  joint-teuants  in 
sionary  chose  reversion  after  tlie  death  of  a  tenant  for  life  of  the  fund, 
in  action.  married,  and  then  predeceased  the  tenant  for  life  :  The  question 
was,  whether,  on  the  death  of  the  tenant  for  life,  the  wife's 
share  should  go  to  the  surviving  joint-tenants  or  to  her 
husband :  and  Turner,  V.-C,  decided  in  favour  of  the  joint- 
tenants  :  His  Honour  held  that,  as  the  wife's  interest  was 
reversionary,  the  title  of  the  husband  could  not  arise  till  after 
her  death  in  liis  lifetime  ;  and  that  the  case,  therefore,  did  not 
fall  within  the  principle  of  the  rule  as  to  chattels  personal,  but 
within  that  as  to  chattels  real ;  and  according  to  the  latter 
rule  (/),  as  the  property  did  not  vest  in  the  husband,  the  joint- 
tenancy  was  not  severed  by  the  marriage,  but  continued  till  the 
death  of  his  wife  ;  and  then  the  elder  title  of  the  other  joint- 
tenants  by  survivorship  prevailed  {^m) . 

{!)  See  ante,  p.  528,  note  {it).  sionary  if  it  liad  not  been  reduced 

(m)  In    the    Trusts    of   Bartoii's  into   possession    by  tbe    busband. 

Will,   10  Hare,   12  ;    Armstrong  v.  See  Ee  Butler,  38  C.  D.  286,  dis- 

Armstrong,  L.  E.  7  Eq.  518.     And  approving  Baillie  y.   Treharne,   17 

tbe  same  would  be  tbe  case  though  C.  I).  388  ;  Palmer  v.  Rich,  [1897] 

the  chose  in  action  were  not  reyer-  1  Ch.  134. 
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CHAPTER  THE   SECOND. 

TO  WHAT  CHOSES  IN  ACTION  THE  EXECUTOR  OR  ADMINIS- 
TRATOR IS  ENTITLED,  WHERE  THE  ACTION  ACCRUES 
AFTER  THE  DEATH  OF  THE  TESTATOR  OR  INTESTATE. 

It  is  now  proposed  to  consider  in  what  cases  an  executor  or 
administrator  may  sue,  where  the  cause  of  action  accrues  after 
the  decease  of  the  testator  or  intestate. 

Upon  the  death  of  the  testator  or  intestate,  if  any  injury  is  Actions  for 
afterwards   done   to   his   goods   and   chattels,   the  executor  or  the  executor's 
administrator  may  bring  an  action  for  damages  for  the  tort :  *™^- 
And,  under  such  circumstances,  he  has  his  option,  either  to  sue 
in  his  representative  capacity,  and  declare  as  executor  or  adminis- 
trator, or  to   bring  the  action   in  his  own  name,  and   in  his 
individual  character.     If,  however,  he  sues  in  his  representative 
capacity,  the  endorsement  of  claim  must,  under  Ord.  III.,  r.  4, 
show  in  what  capacity  he  sues. 

This  right  of  action,  and  option  as  to  the  form  in  which  it 
shall  be  brought,  exists  in  the  executor  or  administrator,  whether 
he  has  ever  had  actual  possession  of  the  proj^erty  or  not.  Mr. 
Justice  Buller,  indeed,  in  CocheriU  v.  Kynmton  [a),  laid  down, 
that  if  the  goods,  which  were  the  subject  of  the  action,  were 
never  in  the  actual  possession  of  the  executor  or  administrator, 
it  is  absolutely  necessary  for  him  to  declare  in  that  character  : 
But  that  opinion  has  been  since  fi-equently  overruled  (/;)  :  For  it 
is  a  rule  of  law,  that  the  propcrf//  of  personal  chattels  draws  to  it 
the  jjossess ion,  so  that  the  owner  may  bring  either  trespass  or  trover 
at  his  election  against  any  stranger  who  takes  them  away  (c)  : 
Now  on  the  death  of  the  testator  or  intestate,  his  executors  or 

(o)  4  T.  R.  277,  281.  Grimstead  v.  Shirley,  2  Taunt.  117. 

{b)  Bollard  v.  Spencer,  7  T.  R.  (c)  Bro.  Trespass,   303;    Hudson 

358;  Ilollis  V.  Smith,  10  East,  294;      v.  Hudson,  Latch.  214. 

U  U  2 


^^0  Of  tlic  Quantibj  of  an  Ricculor^s  Estate.     [Pt.  ii.  Bk.  in. 

administrators  are,  iu  point  of  law,  tbo  owners  of  the  goods 
which  belonged  to  him  ;  and  consequently  whether  in  actual 
possession  of  them,  or  not,  before  the  tort  committed,  they  may 
declare,  as  any  other  person  may,  upon  their  oa\ti  property,  when 
■s^TOUgfully  damaged  by  another  {d) . 

Therefore  executors  or  administrators  may  maintain  trespass 
for  taking  away  the  goods  of  the  testator  or  intestate  after  his 
death,  either  in  their  own  name,  or  in  their  representative 
character,  whether  they  were  ever  actually  possessed  of  them  or 
not  (c).  And  if  they  sue  as  executors  or  administrators,  they 
may  either  declare  that  the  deceased  was  j)ossessed  of  the  goods 
and  the  trespass  committed  after  his  death  to  the  damage  of  the 
executors  or  administrators  (/) ;  or  as  the  property  in  the  goods 
draws  to  it  the  possession  in  law,  they  may  declare  on  their  own 
possession  as  executors  {(/) .  So  with  respect  to  the  action  of 
trover,  if  the  goods  of  the  testator  are  taken  and  converted  after 
his  death,  and  before  the  executor  has  obtained  possession  of 
them,  he  may  either  bring  an  action  in  his  own  name,  without 
alleging  himself  executor  {//),  or  he  may  sue  as  executor,  and 
declare  either  that  the  testator  was  possessed  of  the  goods  and 
the  defendant  after  his  death  converted  them  {i),  or  he  may 
allege  that  he  himself  was  possessed  as  executor,  and  the 
defendant  converted  them  (/.) . 

{d)  Hollis  V.  Smith,  10  East,  295.  possession,    made    default    in    the 

(e)   Adains  v.  Cheverel,  Cro.  Jac.  payment  of  the  mortgage  debt,  but 

113,  was  not  dispossessed  by  the  admi- 

(  f)Cro  Jac   113  nistrator  of  the   mortgagee:    The 

^        ,  mortgagor    subsequently    demised 

(fir)  2  Saund.  47  n.,  note  to  Wil-  +-u  .         j  ^    +         ..  •   -, 

,   ''V  „  the  mortgaged  property  to  a  thu'd 

braliam  v.  Snow.  .  -,      j_    i  •  ^ 

party,  who  took  possession  under 

(/i)  Hole  V.  King,  Com.  Eep.  163;  such  demise,  and  put  his  name  on 

Jenkinsy.Plombe,  6  Mod.  181.  the  barges:    During  such  posses- 

(«■)  Hudson    V.    Hudson,    Latch.  sion,  the  barges,  together  with  a 

214.  quantity  of  coal,  the  produce  of  the 

(A-)  Anon.,  Comberb.  451 ;  2  coUiery,  were  illegally  seized  by 
Saund.  47  n.,  note  to  Wilhraham  the  defendants  for  tolls  due  from 
V.  Snow.  Thus,  in  Fraser  v.  The  the  mortgagor's  lessee :  And  it  was 
Swansea  Canal  Co.,  1  Adol.  &  Ell.'  held,  that  the  plaiatiif,  as  admi- 
354,  the  mortgagee  of  the  lease  of  nistrator,  had  sufficient  property  in 
a  colliery,  together  with  the  ma-  the  coal  raised  from  the  mines  after 
chinery  and  barges  belonging  he  took  out  administration,  and  in 
thereto,  died  before  the  day  of  re-  the  barges  marked  with  the  name 
demption :  After  his  death,  the  of  the  mortgagor's  lessee,  to  main- 
mortgagor,  who  had  remained  in  tain  trover. 


the  executor. 
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It  has  already  appeared  that  an  executor  or  administrator 
may  maintain  these  actions,  although  the  injury  was  done 
before  probate  or  administration  granted  [l) . 

An  executor,  as  sucli,  could,  under  the  old  practice,  maintain 
quare  imppdif,  for  a  disturbance  in  his  own  time  {»)),  or  eject- 
ment, where  the  testator  had  a  lease  for  years,  or  from  year  to 
year,  upon  an  ouster  after  his  death  (;;).  The  old  process  of 
ejectment  and  ouster  was,  however,  abolished  by  the  Common 
Law  Procedure  Act,  1852,  in  favour  of  a  writ  in  ejectment, 
which,  in  its  tm-n,  has  given  place  to  an  action  for  the  recovery 
of  land,  which  is  commenced  by  an  ordinary  writ  (o). 

So  with  respect  to  matters  of  contract,  it  has  been  decided,  in  -A-ctions  on 

p  ,  .    .  contracts 

a  variety  of  cases,  that  an  executor  or  administrator  may  sue  as  made  with 
such,  as  well  as  in  his  own  name,  upon  a  contract  made  with 
him  in  his  representative  eliaracter :  And  this  he  may  do,  not 
only  in  cases  where  the  consideration  flows  from  the  deceased, 
but  also  in  cases  where  the  consideration  flows  directly  from 
himself  as  executor.  Thus  an  executor  might  declare,  as  such, 
in  assumpsit,  not  only  on  an  account  stated  with  him  as  executor 
concerning  money  due  to  the  testator  from  the  defendant,  but  also 
on  an  account  stated  with  him  as  executor  concerning  money  due 
to  him  as  executor  {2)).  Again,  an  executor  may  maintain  an 
action,  as  such,  for  money  lent  by  him  as  executor  (q).  So  where 
money  belonging  to  the  estate  of  the  testator  was  received  after 
his  death,  the  executor  might  declare,  on  the  implied  assumpsit, 
for  money  had  and  received  to  his  use  as  executor  (r) .  So  in 
Ord  Y.  Fenuieli  (.s),  it  was  held  that  an  administratrix,  as  such, 
might  maintain  assumpsit,  for  money  paid  by  her  as  adminis- 
tratrix to  the  use  of  the  defendant :  And  Lord  Ellenborough 
laid  down,  that  if  an  executor  is  sued  on  the  obligation  of  the 
testator,  who  had  become  surety  for  a  joint  obligor,  and  is  thus 
compelled  to  pay,  an  action  will  lie  by  the  executor,  as  such,  to 


(?)   Ante,  p.  467  et  seq.  et  seq. 

{m)  SmaUivood  v.  Bishop  of  Cov-  (j))  Needham  v.  Croke,  1  Freem. 

entry,  Cro.  Eliz.  207.  538  ;   Thompson  v.  Stent,  1  Taunt. 

(?i)   Blade's    Case,   4   Co.    95,   a;  322. 

Morcton's  Case,   1  Ventr.   30 ;    Doe  {q)   Wehster  v.  Spencer,  3  B.  &  A. 

V.  Porter,  3  T.  E.  13.  365. 

[o)  See,  as  to   the  in'ocedure  in  [r)  Foxwistr.  Tremaine,  2  Snund. 

such  an  action,  Foa,  Law  of  Land-  208. 

lord  and  Tenant,  3rd  edit.  pp.  697  (s)  3  East,  103. 
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recover  the  money  so  paid  (/).  So  in  Chivhv  v.  llomjhdm  (it),  it 
was  held,  that  where  an  adminisirator,  in  his  re})rcs(!ntative 
cliaracter,  lias  paid  tliat  which  ho  ought  not,  ho  may  in  the  same 
character  recover  it  back  again.  Again,  in  Coire/l  v.  Wf(ff-s  {.c), 
it  was  decided  that  an  action  may  bo  maintained  by  an  adminis- 
tratrix, as  such,  for  goods  sold  and  delivered  by  her  as  adminis- 
tratrix after  the  death  of  the  intestate.  So  in  the  case  of 
MarsJiall'v.  Broadhursf  (//),  where  the  testator  had  agreed  to  do 
certain  work,  and  died  before  the  work  was  begun,  and  the 
executors  did  the  work,  using  the  materials  of  the  testator, 
and  then  brought  an  action,  declaring  in  their  representative 
character  for  work  and  labour  done,  materials  found,  and  goods 
sold  and  delivered  by  the  plaintiffs  as  executors ;  it  was  holden 
by  the  Court  of  Exchequer,  that  they  might  recover  the  value 
of  the  materials  ;  and  the  Court  seemed  to  be  further  of  opinion, 
that  they  might  recover  also  for  the  work  and  labour  as  execu- 
tors. And  in  Edirards  v.  Grace  (z),  it  was  afterwards  expressly 
decided  in  the  same  Court,  that  an  executor  might  sue,  as  such, 
for  work  done  by  him  as  executor.  So  in  the  case  of  Aqnnall 
and  others  v.  WaJic  (a),  where  the  plaintiffs,  being  executors,  had 
continued  to  work  the  leasehold  quarries  of  their  testator,  and 
had  shipped  off  for  the  defendant,  from  time  to  time,  cargoes  of 
stone,  partly  dug  before,  and  partly  after  the  testator's  death, 
and  the  defendant  had  accepted  bills,  for  the  price  of  some  of 
the  cargoes,  drawn  by  the  plaintiffs  as  executors ;  it  was  held 
that  they  might  well  sue,  as  executors,  for  the  price  of  the 
remainder  of  the  cargoes.  And,  lastly,  in  the  case  of  Werner 
V.  Humpltreys  (h),  where  a  coat  had  been  ordered  by  the  defen- 
dant of  a  tailor,  and  had  been  cut  out  of  the  tailor's  own  cloth, 
tacked  together  and  tried  on  in  his  lifetime,  but  was  finished 
and  delivered  after  his  death  by  his  administratrix ;  it  was  held 
that  she  could  not  sue  for  the  price,  as  for  goods  sold  and 
delivered  by  the  intestate,  but  that  the  proper  form  of  action 
was  for  goods  sold  and  delivered  by  her  as  administratrix. 

So  with  respect  to  negotiable  instruments,  it  was  decided  in 
JTing  v.  Thorn  (c),  that  if  a  bill  be  endorsed  to  A.  and  B.  as 

{t)  3  East,  105,  106.  (6)  2  M.  &  Gr.  853;   Moseley  y. 

{u)  2  B.  &  0.  149.  Eendell,  L.  E.  6  Q.  B.  338. 

(x)  6  East,  405.  ,  ,       .,.      -r.        ^ 

{y)  1  Cromp.  &  Jery.  403.  ^'^  ^  T^-  ^-  .^SV,   recognized  by 

(z)  2  M.  &  W.  190.  Tyndall,  C.  J.,  in  Aspinall  y.  Wake, 

(a)  10  Bingh.  51.  10  Bingh.  55. 
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executors,  they  may  declare  as  such,  in  an  action  against  the 
accoj")tor.  So  in  Partridge  v.  Court  [d),  it  was  hold  that  an 
administrator  may  sue,  as  such,  on  a  promissory  note  given  to 
him  as  administrator  since  the  death  of  the  intestate.  So  where 
a  hill  of  exchange  was  endorsed  generally,  but  delivered  to  S.  C, 
as  administratrix  of  J.  C,  for  a  debt  due  to  the  intestate,  and 
S.  C.  died  intestate  after  the  bill  became  due,  and  before  it  was 
paid:  it  was  held,  in  Catticrwood  \.  Cliahand  (e),  that  the  ad- 
ministrator de  bonis  non  of  J.  C.  might  sue  upon  the  bill,  on  the 
ground  that,  where  the  cause  of  action  is  such  that  the  first 
administrator  may  sue  in  his  representative  character,  the  right 
of  action  devolves  on  the  administrator  de  bonis  non. 

The  principle  on  which  these  cases  was  decided  has  not  been 
settled  without  conflict.  Several  old  cases  may  be  found,  in 
which  it  was  considered  that  the  contracts  made  with  an  executor 
or  administrator  were  personal  to  him,  and  that  he  must  sue  for 
them  in  his  own  right,  and  not  in  his  representative  capacity : 
and,  particidarly,  in  the  instance  of  negotiable  instruments,  it 
was  conceived,  until  very  modern  times,  that  if  an  executor  took 
a  bill  or  note  from  a  debtor  to  the  estate  of  his  testator,  a  new 
debt  was  thereby  created,  which  must  be  declared  on  as  such. 
However,  the  rule  may  now  be  regarded  as  firmly  established 
by  the  later  cases,  that  wherever  the  money  recovered  will  be 
assets,  the  executor  mfiy  sue  for  it,  and  declare  in  his  representa- 
tive character  (/). 

In  the  case  of  several  executors,  although  it  is  established  by  Where  two 
these  authorities,  that  the   cu'cumstance  of  the  money  to  be  executors 
recovered  on  a  contract  being  assets  warrants  them  in  suing  for  contract, 
it  in  their  rejireseutative  character ;  yet  it  is  not  established  that 
in  all  cases  where  the  money  recovered  would  be  assets,  all  the 
executors  may  join  in  suing  on  a  contract,  whether  they  all 
made  the  contract  or  not.     Thus  in  Heatli  v.  CJtilton  (r/),  where 
two  out  of  three  executors  (who  had  alone  proved  the  Will) 
authorized  an  attorney  to  receive  rents  due  to  the  estate  of  the 
testator,  and  to  give  receipts  in  their  names,  and  the  rents  were 

{d)  5    Price,    412,    confirmed    in  gMishinQ  BoJing'broke  v .  Kerr ,  lu 'R, 

error,  7  Price,  591.  1  Ex.  222,  in  wliicli  case  the  busi- 

(e)  1  B.  &  C.  150,  ci.  post,  p.  691.  ness  was  not  carried   on  for  the 

(/)  Coicrll  V.  Watts,  6  East,  410,  benefit  of  tbe  estate.     As  to  set  off 

411,  412;  Heath  v.  Chilton,  12  M.  in  these  cases,  Bee  post,  pp.  1519, 

&  W.  637,  per  Parke,  B. ;  Abbott  v.  1582. 

Parjitt,  L.  E.  6  Q.  B.  346,  distin-  {g)  12  M.  &  W.  632. 


Gli4 
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Actions 
to  recover 
back  money 
■wrongly  paid. 


received,  and  receipts  given  according-lj  ;  it  was  held,  that  the 
three  executors  could  not  jointly  sue  the  attorney  for  the  money, 
unless  it  were  found  by  the  jury,  that  two  contracted  with  him 
on  account  of  themselves  and  the  other  co-executor,  or  generally 
on  account  of  the  estate,  with  a  \aew  to  the  interference  of  the 
co-executor,  in  case  he  should  choose  to  take  a  part  in  the 
management  of  it. 

Where  the  executor  or  administrator  took  a  bond  from  a 
sinij^le  contract  debtor  to  the  estate  of  the  deceased,  though  it 
was  given  to  him  as  executor  or  administrator^  it  was  held 
that  ho  could  not  sue  in  his  representative  capacity  on  such 
bond ;  because  the  effect  of  the  bond  was  to  extinguish  the 
simple  contract  debt,  creating  a  new  and  personal  obligation  of 
a  higher  nature  [It). 

Where  an  agent  having  property  of  his  principal  in  his 
hands,  and  being  ignorant  of  the  death  of  his  principal,  for  the 
purpose  of  transmitting  the  property,  obtained  a  bill  of  exchange 
for  the  value,  and  endorsed  it  specially  to  his  principal ;  it  was 
held,  that  as  the  property,  for  which  the  bill  was  remitted, 
belonged  to  the  principal's  estate,  it  was  competent  to  his  ad- 
ministrator to  elect  to  take  the  bill  as  a  mode  of  pajTuent,  that 
the  property  vested  in  him,  and  that  he  acquired  a  right  to  sue 
upon  the  bill  in  that  character  {i). 

It  was  assumed  by  counsel,  in  arguing  against  the  right  of 
the  executor  to  sue  as  such,  in  Clarke  v.  Ilougham  (k),  that 
where  a  payment  by  an  executor  or  administrator  is  a  devastavit, 
the  personal  representative  can  only  sue  to  recover  it  back  in 
his  own  name  :  But  Mr.  Justice  Bayley,  in  delivering  his  judg- 
ment, observed  :  "  That  is  a  principle  to  which  I  cannot  assent : 
on  the  contrary,  when  he  discovers  that  he  has  in  his  repre- 
sentative character  paid  that  which  he  ought  not,  he  may  in  the 


{h)  Hosier  v.  Lord  Arundell,  3 
Bos.  &  Pull.  7  ;  Partridge  v.  Court, 
5  Price,  419,  420,  421  ;  Price  v. 
Moidton,  10  C.  B.  561,  considered 
in  Commissioners  of  Stamps  v.  Hope, 
[1891]  A.  C.  476,  where  it  is  stated 
that  tlieir  lordships  would  hesitate 
to  assent  to  a  proposition  that  the 
reported  language  of  the  Court  in 
some  places  is  to  be  understood  as 
importing  that  a  merger  of  a  simple 
contract  debt  in  a  debt  of  a  higher 


nature  is  effected  by  law,  merely 
by  the  existence  of  an  identical 
covenant,  and  notwithstanding  the 
plain  intention  of  the  parties  to  the 
contrary. 

(i)  ]\[urray  v.  E.  I,  Company,  5 
B.  &  A.  204.  See  now  the  Bills  of 
Exchange  Act,  1882,  s.  7  (3),  and 
s.  34  (3). 

(A-)  2  B.  &  C.  149  (1823);  ante, 
p.  662. 


Ch.  II.]         Actions  accruing  to  the  Executor. 


665 


same  character  recover  it  again.     The  money  was  assets ;  and  if 

the  suit  be  as  executor  or  administrator,  it  will  continue  assets  ; 

but  if  the  suit  be  in  the  individual  capacity,  the  demand  will  be 

in  the  first  instance  subject  to  a  set-off,  or  when  recovered  will 

be  liable  to  the  plaintiff's  debts.     A  devastavit  is  a  wrong,  and 

the  law  will  not  compel  an  executor  to  persevere  in  a  wrong  "  (/). 

An  executor  or  administrator  may  bring  an  action  on  a  judg-  Actions  on 

ment  recovered  by  him  as  executor  or  administrator:  and  he  recc^re^by 

may  sue  in  this  case  either  in  his  representative  character,  or  in  executors  or 
,  .  adminis- 

ms  own  name  {m).  trators. 


(/)  2  B.  &  C.  155.  But  in  the 
case  of  Munt,  Executors,  &c.  v. 
Stokes  (1792),  4  T.  E.  561,  the 
testator  having  borrowed  money  on 
a  respondentia  contract,  jirohibited 
by  the  laws  of  this  country,  his 
executors,  the  i^laintiJfs,  refunded 
the  money  to  the  lenders,  the  de- 
fendants ;  the  Court  held,  on  the 
merits,  that  the  plaintiffs  could  not 
recover  back  this  money,  since  the 
plaintiffs,  knowing  the  whole  trans- 
action, and  the  law  also,  as  they 
were  bound  to  know,  voluntarily 
paid  it,  and  there  was  nothing  con- 
trary to  conscience  in  the  defen- 
dants receiving  the  money  which 
they  had  advanced ;  but  Buller,  J., 
said,  "I  also  think  that  the  point 
of  form  is  against  the  plaintiffs ; 
they  should  have  declared  in  their 
own  right,  and  not  as  executors. 
At  all  events,  if  the  action  be 
brought  by  the  executors,  all  of 
them  should  have  joined  :  and  this 
is  a  defect  in  the  plaintiffs'  title." 
This  statement  by  Buller,  J.,  was 
referred  to  in  argument  in  Clarke 
V.  Ilougham,  but  not  noticed  in  the 
judgments,  and  it  would  seem  to 
be  inconsistent  with  the  true  prin- 
ciple established  in  the  latter  case. 

(m)  Crawford  v.  Whittal,  1 
Dougl.  4,  n.  (1).  Except  cases  of 
decrees  in  equity,  and  where  specific 
remedies  are  given  by  statute, 
•wherever  there  is  a  final  order  or 


judgment  of  the  Coiut  for  payment 
of  a  sum  of  money  an  action  will 
lie  thereon.  Cases  of  decrees  in 
equity  are  distinguishable,  for 
there  is  no  implied  promise  to  pay 
a  mere  equitable  debt :  Hutchinson 
V.  Gillespie,  11  Exch.  798.  Judg- 
ments in  County  Courts  are  also 
distinguishable,  since  the  County 
Courts  Act  (9  &  10  Vict.  c.  95) 
provides  special  remedies  for  en- 
forcing the  judgment,  both  as 
against  the  property  and  as  against 
the  person  of  the  debtor ;  bringing 
the  case  within  the  princiijle,  that, 
where  new  rights  are  given  with 
specific  remedies,  the  remedy  is 
confined  to  those  si^ecifically  given: 
BerMey  v.  Elderkin,  1  E.  &  B.  805. 
So,  too,  orders  for  almionj  pendente 
lite  payable  under  an  order  of  the 
Probate  and  Divorce  Division  are 
distinguishable,  having  regard  to 
sect.  52  of  20  &  21  Vict.  c.  85 : 
Bailey  v.  Bailey,  13  Q.  B.  D.  855. 
Sect.  63  of  the  Coimty  Coui'ts  Act, 
1888  (51  &  52  Vict.  c.  43),  provides 
that  no  action  shall  be  brought  in 
the  County  Court  on  any  judgment 
of  the  High  Court.  Foreign  judg- 
ments in  their  nature  final  and 
conclusive  are  also  enforceable  by 
action,  and  no  difference  exists  be- 
tween English  and  foreign  judg- 
ments in  this  respect  :  Orant  v. 
Easton,  13  Q.  B.  D.  302  ;  Nouvion 
V.  Freeman,  15  A.  C.  1.     In  Stewart 
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CLaims  by  or  against  an  executor  or  administrator  as  such, 
may  bo  joined  with  claims  by  or  against  him  personally,  provided 
the  last-mentioned  claims  are  alleged  to  arise  with  reference  to 
the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or 
is  sued  as  executor  or  administrator  {ii). 


Suits  accriiiDf 
iu  time  of 
executor  on 
contracts 
made  Avith 
testator : 


In  the  above  cases  of  contract,  the  promise  sued  upon  by  the 
executor  was  expressly  or  impliedly  made  to  himself  in  his 
representative  character  ;  but  it  is  clear,  that  in  many  cases  an 
action  on  which  the  deceased  himself  could  not  have  sued,  may 
accrue  to  the  executor  or  administrator  in  his  own  time,  upon  a 
contract  made  with  the  testator  or  intestate  in  his  lifetime. 

It  has  already  appeared,  that  where  a  cause  of  action  accrued 
in  the  lifetime  of  the  testator  on  a  contract  made  to  him,  without 
naming  his  executors,  or  to  him  and  hk  cissignH,  such  cJtOHC  in 
action,  generally  speaking,  is  transmitted  to  the  executor  (o)  : 
And  the  executor  will  also  be  entitled  to  sue  on  such  a  contract, 


V.  Rhodes,  [1900]  1  Ch.  386,  the 
Court  of  Appeal  held,  that  under 
1  &  2  Yict.  c.  110,  s.  14,  there  is  no 
power  after  the  death  of  a  judgment 
debtor  to  make  a  charging  order 
against  his  executor  in  respect  of  a 
judgment  debt  of  the  deceased, 
imless  in  some  way  judgment  has 
been  first  obtained  against  the 
executor ;  and  further,  that  leave 
given  under  Eule  23  of  Ord.  XLII. 
to  issue  execution  against  the  exe- 
cutor of  a  deceased  judgment  debtor 
does  not  operate  as  a  judgment 
against  the  executor;  it  dispenses 
■with  the  necessity  of  recovering 
judgment  against  him,  and  conse-, 
quently  does  not  satisfy  the  re- 
quirements of  sects.  14  and  15  of 
1  &  2  A^ict.  c.  110.  In  this  case 
the  question  was  raised  whether 
under  the  present  practice  a  creditor 
having  recovered  judgment  against 
the  testator  can  get  another  judg- 
ment de  horn's  testatoris  against  the 
executor  for  the  same  debt,  and 
Lindley,  M.  E.,  said  (at  p.  403) : 
' '  What  does  that  come  to  ?  If  the 
creditor  cannot  do  that,  it  follows 


that  he  cannot  get  a  charging  order 
at  all.  But  if  he  cannot,  why  is  it? 
There  were  formerly  proceedings 
on  judgments  against  executors  by 
moans  of  scire  facias  and  otherwise, 
and  there  was  no  difficulty  about 
it.  If  all  that  practice  is  abolished 
(a  question  which  we  have  not  yet 
had  the  opportunity  of  fully  con- 
sidering), what  follows  ?  Not  that 
the  creditor  has  no  remedy,  but 
that  he  must  bring  an  administra- 
tion action.  That  is  the  modern 
practice,  and  that  explains  why, 
from  the  passing  of  1  &  2  Vict. 
c.  110,  no  one  has  ever  heard  of 
a  charging  order  being  obtained 
against  an  executor  upon  a  judg- 
ment recovered  against  his  testator." 
See  further  as  to  the  remedy  on  a 
judgment  obtained  against  the 
testator,  post,  p.  1601  et  seq. 

{n)  Eules  of  the  Supreme  Court, 
1883,  Ord.  XYIII.  r.  5.  This  rule, 
it  seems,  does  not  apply  to  counter- 
claims :  Macdonald  v.  Carrington,  4 
C.  P.  D.  28.  But  see  Bankes  v. 
Jarvis,  [1903]  1  K.  B.  549. 

(o)  Ante,  p.  605. 
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altliough  the  action  does  not  accrue  till  after  the  death  of  tlie 
testator.  Thus,  if  A.  covenants  with  V>.  to  make  him  a  lease  of 
certain  land  by  such  a  day,  and  B.  dies  before  the  day,  and 
before  any  lease  made,  if  A.  refuse  to  grant  the  lease,  when  the 
day  arrives,  to  the  executor  of  B.,  the  executor  shall  have  an 
action  as  such  on  the  covenant  {p).  So  in  the  case  of  Hushand 
V.  Po/lard  {q),  a  father  possessed  of  a  term  for  years,  held  of 
the  church,  and  renewable  every  seven  years,  assigned  this  lease 
to  his  son  in  trust  for  himself  for  life,  remainder  in  trust  for  the  . 
son,  his  executors,  administrators,  and  assigns,  and  the  father 
covenanted  to  renew  the  lease  every  seven  years  as  long  as  he 
should  live  ;  the  son  died,  and  the  seven  years  passed,  upon 
which  the  executors  of  the  son  brought  a  bill  to  compel  the 
father  to  renew  the  lease  at  his  own  expense ;  and  it  was 
decreed  accordingly. 

So  if  A.  covenant  to  grant  a  lease  to  I.  S,  and  his  assigns  by  on  a  contract 
Christmas,  and  I.  S.  dies  before  that  time,  and  before  the  grant  ™sta^tOT  and  ^ 
of  the  lease,  it  must  be  made  to  his  executors,  as  his  assigns,  or  ^^  assigns, 
they  may  bring  covenant  (r).  So  in  the  case  of  a  contract  to 
deliver  a  horse  on  a  given  day  to  B.,  or  his  assigns,  if  B.  die 
before  the  day  limited  for  the  delivery  of  the  horse,  his  executor 
may  maintain  an  action  on  the  contract,  if  A.  refuse  to  deliver 
the  horse  to  him,  because,  by  law,  he  is  the  assignee  of  B,  for 
such  a  pm-pose,  and  represents  his  person  as  to  receiving  any 
chattels  real  or  personal  (s)  ;  although  if  A.  in  his  lifetime  had 
appointed  I.  S.  to  receive  the  horse,  I.  S.  would  have  been 
entitled  as  assignee  in  deed  {f) .  So  if  a  man  be  bound  to  deliver 
a  true  rental,  &c.,  to  I.  N.,  or  his  assignee,  at  the  end  of  twenty 
years,  and  he  makes  an  executor,  and  dies  before  the  end  of 
twenty  years,  there  the  obligor  is  bound  to  deliver  a  true  rental 
to  the  executor  ;  for  he  is  an  assignee  in  law  {u).  So  where  one 
was  bound  to  stand  to  the  award  of  two  arbitrators,  who  awarded 
that  the  party  should  pay  unto  a  stranger,  or  his  assigns,  200^. 
before  such  a  day ;  the  stranger  before  the  day  died,  and  B. 
took  letters  of  administration :  it  was  the  opinion  of  the  whole 
Court  that  the  money  should  be  paid  to  the  administrator ;  for 

{}))  Chapman  v.  DaUon,  Plowd.  edit.;    Vin.  Abr.   Executors   (X.), 

286;    Wentw.    Off.    Ex.   188,   Hth  pi.  10. 

edit.  (s)   Chapman   v.    DaUon,   Plowd. 

{q)  Cited  in  Randal  v.  Randal,  2  288. 

P.  Wins.  467.  {t)  Ibid. 

(r)  Wentw.    Off.  Ex.    215,    14th  (;/)  Bro.  Abr.  tit.  Deputy. 


668  Of  ilic  Quantiiij  of  an  Executor'' s  Estate.     [Pt.  ii.  Bk.  iii. 

he  is  assignee :  and  by  Gawdy,  J. :  If  the  word  assignee  had 
heen  left  out,  yet  the  payment  ought  to  be  made  to  the  admin- 
istrator: quod  Coke  affirmavit  [x). 

But  where  the  condition  of  an  obligation  is,  that  if  the  obligor 
pay  20/.  to  such  a  person  as  the  obligee  by  his  last  Will  in 
writing  shall  appoint  it  to  be  paid,  then  the  obligation  to  be 
void ;  if  the  obligee  appoint  no  person  to  whom  it  shall  be  paid, 
but  makes  his  last  Will,  and  makes  executors  thereby,  yet  the 
20/.  shall  not  be  paid  to  the  executors ;  for  here  it  appears  that 
this  was  to  have  been  paid  to  an  assignee  in  fact,  to  be  made  by 
the  obligee  by  his  appointment,  and  not  to  an  assignee  in  law  {y). 
The  law  will  never  seek  out  an  assignee  in  law,  when  there  may 
be  an  assignee  in  fact  (~) . 
Suits  accruing       Likewise  a  right  to  sue,  which  never  existed  in  the  testator  or 

to  PXGCUtoi'S 

by  remainder,  intestate,  may  accrue  to  the  executor  or  administrator  by  re- 
mainder :  as  where  a  lease  is  made  to  B.  for  life,  the  remainder 
to  his  executors  for  years  [a],  or  where  a  lease  for  years  is  be- 
queathed by  Will  to  A.  for  life  and  afterwards  to  B.,  who  dies 
before  A. ;  although  B.  never  had  the  term  in  him,  yet  it  shall 
devolve  on  his  executors,  who  may  maintain  an  action  in  respect 
of  it  (6). 
Suitaaccruing       So  a  suit  may  accrue  in  the  time  of  the  executor  or  admin- 
by  reason  of     istrator  by  reason  of  a  condition  made  to  the  deceased. — As 
conditions        where  cattle,  plate,  or  other  chattels,  were  granted  by  the  tes- 

made  to  t  •         i        •  n    a      t  t  ^  p 

testator :  tator  upon  condition  that  if  A.  did  not  pay  such  a  sum  of  money, 

or  do  some  other  act  as  the  testator  appointed,  &c.,  and  this 
condition  is  not  performed  after  the  testator's  death,  now  is  the 
chattel  come  back  to  the  executor,  and  he  may  maintain  an 
action  respecting  it :  So  where  the  condition  is  that  the  testator 
or  his  executors  shall  pay  the  money  to  avoid  the  grant ;  as 
where  he  pledges  a  jewel  or  a  piece  of  plate,  and  before  the  day 
limited  for  payment,  he  dies,  his  executor  is  entitled  to  redeem 
at  the  day  and  place  appointed  (c). 
in  what  cases  If  no  time  be  set  for  the  redemption  of  the  pledge,  the  pledgor 
of  the  pied^^or  ^^^  ^^®  whole  life  to  redeem,  unless  he  is  called  ujDon  to  redeem 

may  redeem. 

{x)  Anon.,  1  Leon.  316.  («)  Wentw.   Off.   Ex.   189,   14th 

\y)  1    Eoll.    Abr.    915;    Execu-  edit.;    Co.  Lit.  oA,l;  ante,  p.  529 

tors  (X.),  pi.  2;  but  see  arde,  p.  606,  et  seq. 

n.  (A-).  (J)  Wentw.  Off.  Ex.  181, 14th  edit. 

(2)  OoodalVs   Case,  5   Co.   97,   a;  (c)  Wentw.    Off.    Ex.    181,    14th 

but  see  Chapman  v.  Dalton,  Plowd.  edit.  ;  Toller,  164;  Bac.  Abr.  Bail- 

288,  ante,  p.  667.  ment  (B.). 
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bj  the  pledgee ;  and  in  case  of  the  deatli  of  the  pledgor  without 
such  a  demand,  his  personal  representative  may  redeem  {d).  If 
the  pledgee  dies,  the  tender  should  bo  to  the  executor  of  the 
pledgee  {e). 

{(1)  Com.  Dig.  tit.  Mortgage  (B.),  v.  Willis,  3  Bro.  C.  C.  21,  and  other 

and  Story,  Equity,  12th.  edit.  (1877),  cases  of  rcdemjition  in  equity  re- 

§  1032.     The  contrary  laid  down  in  ferred  to  in  Story  on  Bailments, 

Ratcliff  V.  Davits,  1  Bulstr.  29,  and  §  348. 

referred  to  in  Kemp  v.  Westhrovl:,  1  (e)  1  Bulstr.  29 ;   Cro.  Jac.  244  ; 

Ves.  Sen.  278,  would  not,  it  seems,  3  Salk.   267  ;  Bac.  Abr.  Bailment 

now  bo   sustained.     See   Vanderzec  (B.). 
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CHArTER  THE  THIRD. 

OF  THE  TITLE  OF  AN  EXECUTOR  OK  ADMINISTRATOR  TO  THE 
EXECUTORY  AND  CONTINGENT  INTERESTS  OF  THE 
TESTATOR  OR  INTESTATE. 

LONTINGENT  and  executory  interests,  whether  in  real  or 
personal  estate,  are  transmissible  to  the  representative  of  a  party 
dying  before  the  contingency,  upon  which  they  depend,  takes 
effect  {a). 

Thus,  in  Pinhunj  v.  Elkin  (b),  the  testator,  in  case  his  wife 
should  die  without  issue  by  him,  then,  after  her  decease,  gave 
80/.  to  his  brother ;  after  the  testator's  death,  the  brother  died 
in  the  lifetime  of  the  widow,  who  afterwards  died  without 
leaving  any  issue  :  The  Court  (Lord  Macclesfield)  held  that  this 
possibility  devolved  to  the  executors  of  the  brother,  though  he 
died  before  the  contingency  happened ;  and  decreed  the  legacy 
accordingly  with  interest  from  the  widow's  death. 

So  in  Ki)i(/  v.  Withers  {(■),  the  testator  devised  land  to  his  son 
B. ;  but  if  he  should  die  without  issue  male  of  his  body,  then 
living,  or  which  might  be  afterwards  born,  that  then  his  daughter 
should  receive  at  her  age  of  twenty- one,  or  day  of  marriage, 
which  should  first  happen,  the  sum  of  3,500/.  (over  and  above 
a  portion  bequeathed  to  her)  ;  but  in  case  the  contingency  of 
the  said  son's  dying  should  not  happen  before  his  daughter's 
said  age,  or  day  of  marriage,  that  then  she  should  receive  that 
sum  whenever  such  contingency  might  happen;  and  charged 
the  said  legacy  or  portion  on  the  real  estate:  The  daughter 
married,  having  attained  her  age  of  twenty-one,  and  died  in  the 
lifetime  of  her  brother  B.,  who  afterwards  died  without  issue 
male :  Lord  Talbot  decreed,  that  the  legacy  should  be  raised  for 

(o)  Fearne,  Conting.  Eem.  554 ;      (the  Wills  Act),  a.  3. 
2  Saund.  388,  «.,  note  to  Purefoy  v.  {h)  1  P.  Wms.  564. 

Bogers.     See  also  slat.  1  Vict.  c.  26  (c)  Cas.  temp.  Talb.  117. 
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the  benefit  of  the  administrator  (the  husband)  of  the  daughter : 
and  he  held,  that  though  it  did  not  absolutely  vest,  because  it 
might  never  arise,  yet  it  so  far  vested  as  to  be  transmissible  to 
the  representative.  This  decree  was  afterwards  affirmed  in  the 
House  of  Lords. 

In  Chauncey  v.  Graijdon  {d),  legacies  were  devised  to  children, 
to  be  transferred  to  them  at  their  respective  ages  of  twenty- one, 
or  days  of  marriage ;  and  in  case  any  of  them  should  die  under 
that  age,  or  marry  ^^'ithout  consent,  &c.,  his  or  her  share  should 
go  to  the  others  at  their  ages  of  twenty-one  :  Lord  Hardwicke 
held,  that  a  share  accruing  by  the  forfeiture  of  a  child's  marry- 
ing without  consent  vested  in  another  who  attained  twenty-one, 
but  died  before  such  forfeiture,  so  as  to  entitle  the  personal 
representative  of  such  deceased  child  to  an  equal  share  thereof, 
with  the  other  surviving  children;  for  (said  he)  where  either 
real  or  personal  estate  is  given  upon  a  contingency,  and  that 
contingency  does  not  take  effect  in  the  lifetime  of  the  devisee, 
yet  if  real,  his  heu',  and  if  personal,  his  executor,  will  be  entitled 
to  it :  for  though  in  law  a  possibility  is  not  assignable,  yet  in 
equity,  where  it  is  done  for  a  valuable  consideration,  it  has  been 
held  to  be  assignable,  and  is  transmissible  to  the  representative 
of  the  devisee. 

So  in  Peck  v.  Parrott  [e),  B.,  in  consideration  of  natural  love 
and  affection  for  her  niece,  and  to  secure  to  her  separate  use  her 
personal  estate  after  her  own  decease,  granted  all  her  personal 
estate  to  trustees  in  trust  for  herself  during  her  natural  life,  and 
after  her  decease,  and  payment  of  her  debts  and  funeral  expenses, 
in  trust  for  the  sole  and  separate  use  of  her  niece  alone,  and  not 
for  her  husband,  or  for  such  person  as  she  should  appoint ;  the 
niece  died  in  the  lifetime  of  B.  ;  and  after  B.'s  death,  her  (B.'s) 
executor  and  residuary  legatee  filed  his  bill  against  the  personal 
representative  of  the  niece,  for  this  personal  estate  :  Lord  Hard- 
wicke said,  that,  under  a  trust,  a  contingent  interest  might  go  to 
the  executor  or  administrator,  though  not  vested  in  the  person 
during  his  life ;  and  that  in  the  same  manner  the  contingent 
interest  here  would  go  to  the  representative  of  the  niece ;  and 
accordingly  dismissed  the  bill. 

These  cases,  and  others  referred  to  in  the  note  below  (,/'), 

(c^)  2  Atk.  616.  181;  3  Ves.  208;  Perry  v.  Woods, 

(e)    1  Ves.  Sen.  236.  3  Ves.  234 ;  Masseij  v.  Hudson,   2 

{f)  Barnes  y.  Alien,  \Bro.Q.Q.      Meriv.    130;     fitnnleij    v.    Wise,    1 
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The  executor 
of  the  object 
of  a  power 
cannot  be  an 
appointee. 


estaLlish  tbe  principle,  thcat  contingent  and  executory  interests, 
though  they  do  not  vest  in  possession,  may  vest  in  right  so  as  to 
be  transmissible  to  executors  or  administrators  {g).  But  it  is 
obvious  that  where  the  contingency,  upon  which  the  interest 
depends,  is  the  endurance  of  the  life  of  the  party  entitled  to  it 
till  a  particular  period,  the  interest  itself  will  be  extinguished 
by  the  death  of  the  party  before  the  period  arrives,  and  will  not 
be  transmissible  to  his  executors  or  administrators.  The  only 
case  in  which  a  contingent  futiu-e  interest  is  not  transmissible 
would  seem  to  be  where  the  being  in  existence  when  the  contin- 
gency happens  is  an  essential  part  of  the  description  of  the 
person  who  is  to  take  (A). 

This  consideration  leads  directly  to  that  portion  of  the 
doctrine  of  Lapsed  Legacies,  which  has  reference  to  lapse  occa- 
sioned by  the  death  of  the  legatee  before  the  death  of  the 
testator,  or  before  any  other  period,  upon  the  arrival  of  which 
in  the  lifetime  of  the  legatee,  the  right  to  the  legacy  depends. 
But  it  will  be  convenient  to  postpone  the  investigation  of  this 
doctrine,  and  to  consider  it  hereafter,  together  with  the  subject 
of  Legacies  generally. 

It  may  be  observed  in  this  place,  that  the  executor  or  admin- 
istrator of  the  object  of  a  power  cannot  be  an  appointee  under 
it :  Thus  where  a  husband  gives  his  wife  a  power  of  appoint- 
ment of  a  fund  in  favour  of  his  children,  and  a  child  dies 
without  any  appointment  having  been  made  to  him,  no  part  can 
be  appointed  to  his  executor  or  administrator  (/). 


Cox,  432;  Taylor  v.  Oraham,  3 
App.  Cas.  1287 ;  Be  Cressivell,  24 
C.  D.  102. 

((/)  Secus,  in  the  case  of  a  mere 
possibility,  although  it  has  been 
held  that  a  possibility  of  reverter 
on  failure  of  a  fee  simple  condi- 
tional is  devisable  by  virtue  of 
sect.  3  of  the  WiUs  Act,  1837: 
Pemherton  v.  Barnes,  [1899]  1  Ch. 
544.    Although  a  mere  expectancy 


or  possibility  is  not  transmissible 
to  executors  or  administrators,  yet 
it  is  assignable  in  equity  for  value : 
Tailhy  v.  Official  Receiver,  13  App. 
Cas.  523,  543 ;  Re  Dallas,  [1904]  2 
Ch.  385. 

[h)  Per  Kay,  J.,  in  Re  Cressivell, 
24  C.  D.  102,  107. 

{i)  Maddison  v.  Andrew,  1  Yes. 
Sen.  59. 
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CHAPTER  THE  FOURTH. 

OF  THE  CONTINUANCE  BY  THE  EXECUTOR  OR  ADMINISTRATOR 
OF  ACTIONS  COMMENCED  BY  THE  TESTATOR  OR  IN- 
TESTATE. 

1  HE  practice  with  respect  to  the  continuance  of  suits  when  the 
cause  of  action  survives  to  the  executor  or  administrator  of  the 
deceased  is  now  regulated  by  Order  XVII.  of  the  Rules  of  the 
Supreme  Court,  1883,  which  provides: — 

Rule  "1.  A  cause  or  matter  shall  not  become  abated  by  Change  of 
reason  of  the  marriage,  death,  or  bankruptcy,  of  any  of  the  death^&c. 
parties  if  the  cause  of  action  survive  or  continue,  and  shall  not 
become  defective  by  the  assignment,  creation,  or  devolution  of 
any  estate  or  title  pendente  lite ;  and,  whether  the  cause  of  action 
survives  or  not,  there  shall  be  no  abatement  by  reason  of  the 
death  of  either  party  between  the  verdict  or  finding  of  the  issues 
of  fact  and  the  judgment,  but  the  judgment  may  in  such  case 
be  entered,  notwithstanding  the  death. 

"  2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolu-  Court  may 
tion  of  estate  by  operation  of  law,  of  any  party  to  a  cause  or  cesser  to  be 
matter,  the  Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  '^^^'^  ^  party, 
the  complete  settlement  of  all  the  questions  involved,  order  that  with  notice, 
the  husband,  personal  representative,  trustee,  or  other  successor 
in  interest  (if  any)  of  such  party,  be  made  a  party,  or  be  served 
with  notice  in  such  manner  and  form  as  hereinafter  prescribed, 
and  on  such  terms  as  the  Court  or  Judge  shall  think  just,  and 
shall  make  such  order  for  the  disjDOsal  of  the  cause  or  matter  as 
may  be  just. 

"3.  In  case  of  an  assignment,  creation,  or  devolution  of  any  Action  may 
estate  or  title  pendente  lite,  the  cause  or  matter  may  be  continued 
by,  or  against,  the  person  to,  or  upon  whom,  such  estate  or  title 
has  come  or  devolved. 

"4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  Order  to 
other  event  occurring  after  the  commencement  of  a  cause  or  ceedmg^.^^^* 

"NV.E. VOL.  I.  XX 
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Death  of  sole 
plaintiff  or 
defendant. 


matter,  and  causing  a  change  or  transmission  of  interest  or 
liability,  or  by  reason  of  any  person  interested  coming  into 
existence  after  the  commencement  of  the  cause  or  matter,  it 
becomes  necessary  or  desirable  that  any  person  not  already  a 
party  should  be  made  a  party,  or  that  any  person  already  a 
party  should  be  made  a  party  in  another  capacity,  an  order  that 
the  proceedings  shall  be  carried  on  between  the  continuing 
parties,  and  such  new  party  or  parties,  may  be  obtained  ex  parte 
on  apj)lication  to  the  Com-t  or  a  Judge,  upon  an  allegation  of 
such  change  or  transmission  of  interest  or  liability,  or  of  such 
person  interested  having  come  into  existence. 

"5.  An  order  obtained  as  in  the  last  preceding  rule  mentioned 
sliall,  unless  the  Court  or  Judge  shall  otherwise  direct,  be  served 
upon  the  continuing  party  or  parties  or  their  solicitors,  and  also 
iipon  each  such  new  party,  unless  the  person  making  the  appli- 
cation be  himself  the  only  new  party,  and  the  order  shall  from 
the  time  of  such  service,  subject  nevertheless  to  the  next  two 
following  Rules,  be  binding  on  the  persons  served  therewith, 
and  every  person  served  therewith  who  is  not  abeady  a  party  to 
the  cause  or  matter  shall  be  bound  to  enter  an  appearance 
thereto  within  the  same  time  and  in  the  same  manner  as  if  he 
had  been  served  with  a  writ  of  summons. 

"  6.  Where  any  person  who  is  under  no  disability,  or  under  no 
disability  other  than  coverture,  or  being  under  any  disability 
other  than  coverture,  but  having  a  guardian  ad  litem  in  the  cause 
or  matter,  shall  be  served  with  such  order  as  in  Rule  4 
mentioned,  such  person  may  apply  to  the  Com-t  or  a  Judge  to 
discharge  or  vary  such  order  at  any  time  within  twelve  days 
from  the  service  thereof. 

"  7.  Where  any  person  being  under  any  disability  other  than 
coverture,  and  not  having  had  a  guardian  ad  litem  in  the  cause  or 
matter,  is  served  with  any  such  order  as  in  Rule  4  mentioned, 
such  person  may  apply  to  the  Comt  or  a  Judge  to  discharge  or 
vary  such  order  at  any  time  within  twelve  days  from  the 
appointment  of  a  guardian  ad  litem  for  such  party,  and  until 
such  period  of  twelve  days  shall  have  expired,  such  order  shall 
have  no  force  or  effect  as  against  such  last-mentioned  person. 

"  <S.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies, 
and  the  cause  of  action  survives,  but  the  person  entitled  to 
proceed  fails  to  proceed,  the  defendant  (or  the  person  against 
•whom  the  cause  or  matter  may  be  continued)  may  apply  by 
summons  to   compel  the  plaintiff  (or  the  person  entitled  to 
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proceed)  to  proceed  witliln  such  time  as  may  bo  ordered :  and 
in  default  of  such  proceeding,  judgment  may  be  entered  for  the 
defendant,  or,  as  the  case  may  be,  for  the  person  against  whom 
the  cause  or  matter  might  have  been  continued ;  and  in  such 
case,  if  the  plaintiff  has  died,  the  execution  may  issue  as  in  the 
case  provided  for  by  Order  XLII.  rule  28. 

"  9.  Where  any  cause  or  matter  becomes  abated,  or  in  the  case  Solicitor  of 
of  any  such  change  of  interest  as  is  by  this  Order  provided  for,  givlTnotice  of 
the  solicitor  for  the  plaintiff  or  person  having  the  conduct  of  the  abatement. 
cause  or  matter,  as  the  case  may  be,  shall  certify  the  fact  to  the 
proper   officer,  who  shall    cause  an  entry  thereof   to  be  made 
in   the   cause-book    opposite    to    the   name   of   such   cause  or 
matter, 

"  10.  "Where  any  cause  or  matter  shall  have  been  standing  for  Abated  cause, 
one  year  in  the  Cause-Book  marked  as  '  Abated,'  or  standing  gtnick  out. 
over  generally,  such  cause  or  matter  at  the  expiration  of  the 
year  shall  be  struck  out  of  the  Cause-Book." 

This  Order,  so  far  as  it  relates  to  the  death  of  a  plaintiff  or 
defendant,  seems  to  be  in  substance  a  re-enactment  of  the 
provisions  of  the  Common  Law  Procedure  Act,  1852,  Before 
that  Act,  if  a  sole  plaintiff  or  defendant  died  before  verdict  or 
judgment  by  default,  the  plaintiff  or  his  executor  was  obliged  to 
commence  a  new  action  against  the  defendant  or  his  executor, 
provided  the  cause  of  action  survived  to  or  against  the  executor. 
But  by  sect.  135  of  the  Common  Law  Procedure  Act,  1852,  it 
was  enacted  that  the  death  of  a  plaintiff  or  defendant  should  not 
cause  the  action  to  abate,  but  that  it  might  be  continued  as 
provided  by  that  Act.  And  by  sect.  137,  in  case  of  the  death 
of  a  sole  plaintiff  or  the  sole  surviving  plaintiff,  the  legal 
representative  of  such  plaintiff  might,  by  leave  of  the  Court  or  a 
Judge,  enter  a  suggestion  of  the  death,  and  that  he  was  the 
legal  representative,  and  the  action  thereupon  proceeded,  and 
the  truth  of  the  suggestion  was  triable  thereat,  and  the  judg- 
ment followed  the  verdict  as  if  the  person  making  such 
suggestion  was  originally  plaintiff.  This  section  did  not  apply 
to  personal  actions  which  would  not  survive  to  the  executor  {a). 

So  also  that  part  of  the  above  Eule  1,  which  enacts  that  there 
shall  be  no  abatement  by  reason  of  the  death  of  either  party 
between  the  verdict  or  finding  of  the  issues  of  fact  and  judgment, 
but  that  the   judgment  may,   in   such    case,  be   entered,  not- 

(a)  Flinn  v.  Perkins,  32  L.  J.  Q.  B.  10. 
xx2 
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■withstanding  tlio  death,  takes  the  place  of  the  provision  of 
section  13'J  of  the  Common  Law  Procedure  Act,  1852  [h), 
whicli  was  a  re-enactment  of  the  stat.  17  Car.  II.  c.  8,  sect.  1, 
which  related  to  proceedings  at  Common  Law,  and  the  52nd 
section  of  15  &  16  Vict.  c.  86,  which  dealt  with  the  procedure 
in  equity.  This  portion  of  the  rule  extends,  as  did  the  old 
law,  to  all  personal  actions,  notwithstanding  that  the  cause  of 
action  could  not  have  survived  to  the  representative  of  the 
deceased,  as  for  a  libel,  negligence,  &c. 

Under  the  procedure  in  force  before  this  Rule,  in  the  case 
of  the  death  of  a  party  between  verdict  and  judgment,  judg- 
ment might  be  entered  as  if  the  party  were  still  living,  but 
there  must  have  been  a  revival  by  the  executor  to  get  execu- 
tion (r).  The  statute  of  17  Car.  II.  referred  to  above  was 
held  to  make  a  judgment  entered  up  under  it  equivalent  to  a 
judgment  entered  up  during  the  lifetime  of  the  deceased 
party  (^/).  It  did  not  apply  to  a  non-suit  (c) ,  but,  as  it  has 
already  been  shown,  it  did  apply  to  actions  which  do  not  sur- 
vive to  the  executor  (/) .  The  death  of  either  party  before  the 
assizes  {g)  was  not  remedied  by  the  Act,  but  his  death  after 
the  assizes  began  [h),  or  after  the  first  day  of  the  sittings  at 
Nisi  Prius  though  before  the  trial  (/),  was  remedied,  for  the 
assizes  were  but  one  day  in  law. 

Rule  1  of  Order  XYII.  does  not  keep  an  action  alive  as 
against  the  estate  of  a  deceased  party  unless  the  estate  has 
devolved  on  some  one  who  is  a  party  to  the  action  (/.•) . 
Where  sole  J^^  the  case  of  the  death  of  a  sole  plaintiff  or  a  sole  surviving 

plaintiflf  dies  ;,.,..<,..  ,  .  n     , 

right  of  his      plamtiii  it  IS  necessary  for  the  personal  representative  of  the 

representa-      plaintiff  to  get  an  order  (whicli  may  be  obtained  ex  parte)  for 

leave  to  continue  the  action  (/),  and  if  he  does  not  do  so,  so  that 

there   is   no  person  before  the  Court  in  whom  the  action  is 

vested,  the  action  if  called  on  for  trial  will  be  struck  out  {m) . 

(&)  Eepealed  by  stat.   46   &    47  966;  Kramer  v.   Way  mark,   L.    E. 

Vict.  c.  49,  s.  3.  1  Exch.  241. 

(c)  A  writ  of  revivor  is  no  longer  {g)   Taylor  v.  Harris,  3  B.  &  P. 

necessary,  but  leave  must  be  ob-  549. 

tained  under  Ord.  XLII.  r.  23.  {h)  Anon.,  1  Salk.  8. 

{d)  Co?e&ec^  V.  Pec^-,  2  Ld.  Eaym.  {i)   Jacobs  y.  Miniconi,'!  T.B.  31. 

1280  ;    Burnett  v.  HoMe7i,   1   Lev.  {k)  Be  Shephard,  43  C.  D.  131. 

277.  (7)  Be  Atkins'  Estate,  1  C.  D.  82  ; 

(e)  Doivhigyin    v.    Harrison,    10  and  see  Ord.  XVII.  r.  4. 

B.  &  C.  480.  (;/;)  Ehlridge  v.  Burgess,  7  0.  D. 

(/)  Balmer  v.  Cohen,  2  B.  &  Ad.  411. 
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Or  the  defendant  (or  the  person  against  whom  tlie  cause  or  rights  of 
matter  may  be  continued)  may  apply  by  summons  to  compel 
the  plaintiff  (or  person  entitled  to  proceed)  to  proceed  within 
such  time  as  may  be  ordered,  and  in  default  of  such  proceeding, 
judgment  may  be  entered  for  the  defendant  («),  or  it  would 
seem  the  action  may  be  dismissed  for  want  of  prosecution  (o) ; 
but  it  would  seem,  in  such  case,  that  the  defendant  must,  before 
applying  to  dismiss,  either  get  an  order  appointing  some  person 
to  represent  the  estate  of  the  deceased,  under  Order  XVI. 
rule  46,  or,  where  there  is  a  personal  representative,  give  notice 
to  him.  Or  the  defendant  may  get  an  order  staying  the 
action  [p). 

An  executor  obtaining  an  order  to  continue  an  action  even 
after  judgment  becomes  liable  for  costs  ah  initio  in  the  same 
manner  as  if  the  action  had  been  commenced  by  him  {q) .     If  Death  of 
the  plaintiff  dies  between  verdict  and  judgment,  judgment  may  between 
be  entered  notwithstanding  the  death,  but  where  any  change  yerdict  and 
has  taken  place,  by  death,  or  otherwise,  in  the  parties  entitled 
to   execution,   the   party   alleging   himself   to    be   entitled  to  Leave  to  issue 

CO  PXBCllt/lOD 

execution  may  apply  to  the  Court  or  a  judge  for  leave  to  issue 
execution  accordingly,  and  such  Court  or  a  judge,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution,  may 
make  an  order  to  that  effect,  or  may  order  an  issue  to  be 
tried  (r).  Where,  after  judgment,  the  plaintiff  died,  having 
made  a  Will  and  appointed  executors,  an  application  to  the 
Court  ex  parte  on  behalf  of  the  executors  for  leave  to  issue 
execution  was  granted  on  production  of  the  probate,  and  unless 
the  executor  has  obtained  such  leave  he  is  not  entitled  to  issue 
a  bankruptcy  notice  (s).  Formerly  the  mode  in  which  an 
executor  got  execution,  where  a  sole  plaintiff  died  after  final 
judgment  and  before  execution,  was  by  reviving  the  judgment. 

It  would  seem  that  no  motion  for  a  new  trial  can  be  made  New  trial 
where  the  plaintiff  has  died  since  the  trial,  until  probate  or  appHedfor 
administration  to  the  deceased  has  been  obtained  (/) .  before  ad-. 

The  power  (which  formerly  existed)  of  the  Court  or  judge  granted. 
to  order  judgment  to  be  entered  nunc  pro  tunc  is  confirmed  by  Entry  of 

judgment 
nunc  pro  tunc, 
{n)  Ord.  XVII.  r.  8.  {q)  Boynton  v.  Boynton,  4  App. 

(o)  WrujU  V.  Swindon  Rail.  Co.,       Cas.  733. 
4  0.  D.  164.  (r)  Ord.  XLII.  r.  23. 

{p)    Wingrove  \.    Thompson,    11  (s)  i?e  Tfoorfo/?,  13  Q.  B.  D.  479. 

0.  D.  419;   Warder  v.  Saunders,  10  (t)  Lloyd  v.  Oglehy,  5  C.  B.  N.  S. 

Q.  B.  D.  114.  667. 
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Revival  by 
administrator 
de  botiis  noil  : 


17  Car.  II. 
c.  8. 


WAtof  J.  fa. 
issued  in  the 
life  of  judg- 
ment creditor 
may  be 
executed  after 
his  death. 


After 
judgment 
and  before 
execution. 


Order  XLI.  rule  3,  of  the  Eulos  of  the  Supreme  Court,  18.S.3, 
which  now  govern  the  procedure,  whereby  it  is  enacted  that 
where  any  judgment  is  pronounced  by  the  Court  or  a  judge  in 
Court,  tlie  entry  of  the  judgment  shall  bo  dated  as  of  the  day 
on  which  such  judgment  is  pronounced,  unless  the  Court  or 
judge  shall  otherwise  order,  and  the  judgment  shall  take  effect 
from  that  date,  provided  f/tat  hy  special  leave  of  the  Court  or 
a  judge,  a  Judgment  may  he  ante-dated  or  post-dated  (u). 

At  common  law  an  administrator  de  bonis  non  could  not 
revive  a  judgment  obtained  by  the  original  executor  or  ad- 
ministrator ;  for  he  comes  paramount  the  judgment,  and  is  no 
party  thereto  {a).  But  by  statute  17  Car.  II.  c.  8,  s.  2  (now 
repealed),  the  administrator  de  bonis  non  might  revive  a  judg- 
ment or  decree  obtained  by  an  executor  or  administrator  or 
perfect  an  execution  already  begun  by  the  executor  or  ad- 
ministrator. Such  cases  seem  now  to  fall  within  the  above- 
mentioned  Order. 

If  the  plaintiff  die  after  ?i  fieri  facias  sued  out,  the  writ  may, 
notwithstanding,  be  executed,  and  his  executor  or  administrator 
shall  have  the  money ;  or  if  there  be  no  executor,  and  ad- 
ministration be  not  as  yet  granted,  the  money  shall  be  brought 
into  Court,  and  there  deposited  until  some  person  appear  to 
claim  it  as  representative  of  the  deceased  {y) . 

Formerly,  where  one  of  several  plaintiffs  in  a  personal  action 
died  after  judgment  and  before  execution,  execution  could  be 
had  by  the  survivors  within  a  year  after  judgment  without 
reviving  the  judgment.  But  the  execution  in  such  case  had 
to  be  taken  out  in  the  joint  names  of  all  the  plaintiffs;  other- 
wise it  would  not  have  been  warranted  by  the  judgment. 

This  case  would  now  seem  to  be  governed  by  Order  XLII. 
rule  23,  since  there  has  been  a  change  in  the  parties  entitled  to 
execution. 

And  where  judgment  has  been  given  against  two  or  more 
defendants,  if  one  or  some  of  such  defendants  die  within  six 


(m)  Where  between  the  trial  of 
the  action  and  the  delivery  of  judg- 
ment one  of  the  defendants  died, 
the  judgment  was  dated  as  of  the 
last  day  of  the  trial :  Ecroyd  v. 
CouUhard,  [1897]  2  Ch.  554;  [1898] 
2  Ch.  358. 

(x)  Snajpe  y.  Norgate,  Cro.  Car. 


167. 

(y)  Clerk  v.  Withers,  2  Ld.  Eaym. 
1072;  1  Chit.  Archb.  881,  14th 
edit.  A  writ  of  sequestration,  how- 
ever, is  suspended  by  the  death  of 
the  person  at  whose  instance  it 
issued,  until  it  is  revived  :  Wharram 
V.  Brotiyhton,  1  Ves.  Sen.  183. 
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years  after  judgment  and  before  execution,  execution  may  still 
be  issued  against  the  estates  of  the  survivors  or  survivor  without 
obtaining  any  order  for  that  purpose ;  but  if  it  is  desired  to 
enforce  the  judgment  against  the  estate  of  the  deceased  person 
or  persons,  an  order  under  Order  XLII.  rule  23,  Rules  of  the 
Supreme  Court,  1883,  is  necessary  (s). 

An  inquisition  of  fclo  do  sc,  before  the  coroner  super  risinn  Where 
corporis  (a),  may  be  removed  by  the  executors  or  administrators  Uesfor 
of  the  deceased  into  the  Queen's  Bench  Division  by  certiorari,  executors. 
and    there   quashed  (b)  ;    or   the   inquisition   may,    after   such 
removal,  be  tracerscd  by  the  executors  or  administrators  (c). 

Generally  speaking,  the  death  of  the  plaintiff  countermands  When  an 
a  warrant  of  attorney  to   confess   judgment  ((/),     Yet,  if  the  enter  up  ™^^ 
warrant  of  attorney  be  to  enter  up  judgmeut  at  the  suit  of  A.,  judgment  on 

•^  -ii  ,n»'>'  warrant  of 

his  executors  or  admuiistrators,  it  seems  that  on  the  death  of  A.,  attorney 

given  to 
deceased. 


(z)  Davis  v.  Andrews  (1884),  W. 
N.  94 ;  D.  C.  P.  7tli  edit.  p.  663. 

{(i)  The  coroner  has  no  jiuisdic- 
tion  if  the  body  cannot  be  found, 
as  he  can  only  hold  an  inquest  siqyer 
visum  corporis.  See  the  Coroners 
Act,  1887  (50  &  51  Vict.  c.  71), 
s.  4. 

{b)  In  former  times  inquisitions 
were  quashed  for  a  variety  of 
technical  defects  usually  of  a  trivial 
character,  but  modern  legislation 
has  rendered  such  objections  im- 
material. See  14  &  15  Vict, 
c.  100,  ss.  24,  25,  and  30,  and  24  & 
25  Vict.  c.  100,  s.  6.  And  the  new 
Coroners  Act,  1887  (50  &  51  Vict. 
c.  71),  s.  20,  enacts  that  "if  in  the 
' '  opinion  of  the  Court  having  cog- 
' '  nisance  of  the  case  an  inquisition 
"  finds  sufficiently  the  matters  re- 
"  quii-ed  to  be  found  thereby,  and 
"  where  it  charges  a  person  with 
"  murder  or  manslaughter  suffi- 
' '  ciently  designates  that  person 
"  and  the  offence  charged,  the 
"  inquisition  shall  not  be  quashed 
"for  any  defects,  and  the  Court 
"  may  order  the  proper  officer  of 
"  the  Court  to  amend  any  defect 
"  in  the  inquisition  and  any  vari- 


*'  anco  occurring  between  the  in- 
' '  quisition  and  the  evidence  offered 
"  in  proof  thereof,  if  the  Court  are 
"  of  oj^iniou  that  such  defect  or 
*'  variance  is  not  material  to  the 
"  merits  of  the  case,  and  that  the 
"  defendant  or  person  traversing 
"  the  inquisition  cannot  be  preju- 
"  diced  by  the  amendment  in  his 
"  defence,  or  traverse  on  the 
"  merits." 

(c)  1  Sauud.  363,  note  to  Toomes 
V.  Etherimjton,  S.  P.  6  B.  &  C.  627, 
by  Lord  Tenterden.  The  modern 
practice  relating  to  applications  by 
certiorari  for  the  removal  of  inqui- 
sitions for  the  purpose  of  quashing 
them,  the  removal  of  inquisitions 
for  trial,  and  the  traverse  of  inqui- 
sitions is  dealt  with  in  Messrs. 
Short  &  Mellor's  Crown  Practice, 
pp.  106—113. 

((/)  Co.  Lit.  52,  h ;  Tidd's  Pract. 
551,  9th  edit.  If  the  warrant  be 
given  to  two  or  more,  and  one  of 
them  die,  the  survivor  may  obtain 
leave  to  enter  up  judgment  at  his 
suit:  Fendall  v.  May,  2  M.  »£  S. 
76  ;  2  Chit.  Arch.  13th  edit.  pp.  768, 
769;  and  &qq  post,  p.  1606. 
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the  Court  will  give  his  executors  or  administrators  leave  to  enter 
up  judgment  thereon  (c).  But  judgment  cannot  bo  entered 
up  after  the  death  of  the  plaintiff,  on  a  warrant  of  attorney 
empowering  him  to  enter  up  judgment  to  secure  the  payment 
of  a  sum  of  money  to  the  plaintiff,  /lis  executors  and  adminis- 
trators (/). 

However,  formerly,  if  the  plaintiff  died  in  vacation,  within  a 
year  after  the  giving  of  tlie  wan-ant  of  attorney,  judgment  might 
be  entered  up  of  course,  at  any  time  after,  in  that  vacation  {(j)  ; 
and  it  would  have  been  a  good  judgment  at  common  law,  as  of 
the  preceding  term,  though  it  was  not  so  upon  the  Statute  of 
Frauds,  in  respect  of  purchasers,  but  from  the  signing  {/i).  By 
rule  56,  Practice  Pules  H.  T.,  1853,  it  was  provided  that  all 
judgments  should  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed,  and  should 
not  have  relation  to  any  other  day.  Now,  however,  by  Pules 
of  the  Supreme  Court,  1883,  Order  XLI.  rule  4,  it  is  provided 
that  in  all  cases  not  within  rule  3  of  that  order  (/) ,  the  entry  of 
judgment  shall  be  dated  as  of  the  day  on  which  the  requisite 
documents  are  left  with  the  proper  officer  for  the  purpose  of 
entry,  and  the  judgment  shall  take  effect  from  that  date.  By 
Order  LII.  rule  13,  every  order  takes  effect  from  the  day  it  is 
made. 
When  an  The  authority  of  an  arbitrator  is  determined  by  the  death  of 

executor  may      • ,  i  x     i     p  j  i  i  xi  i      •     •        • 

proceed  on  an  eitncr  party  beiore  award  made  :   even  where  the  submission  is 

arbitration       "[yy  order  of  nisi  prius,  and  a  verdict  is  taken  for  the  plaintiff, 

commenced  "^  i  /  \        -r.         'j    •  i    i     •  •        i 

by  testator,      subject  to  the  award  [k).     But  it  is  now  usual  to  insert  m  the 
order  of  reference  a  clause  providing,  that  in  the  case  of  the 

(e)  Coles  V.  Haden,   Barnes,   44.  whetlier  the   death,  of  ojie   of  the 

As  to  the  necessary  affidavit  of  exe-  parties  on  one  side  avoids  an  award : 

cution  in  such  a  case,  see  Baldwin  per   Tindal,    C.  J.,    In  re  Hare,    6 

V.  Thompson,  2  Dowl.  591.  Bingh.  N.  C.  163.     But  where  an 

(/)  Henshall  y.MaUheiv,  7  Bingh.  action  would  not  abate  by  reason  of 

337 ;    Foster  v.    Claggett,    6   Dowl.  the  death  of  one  party  it  seems  pro- 

524.  bable  that  a  reference  of  that  action 

(g)  Tidd's  Pract.  551,  9th  edit.  is  not  vacated  by  such  death,  but 

{h)  Ibid.  that  the  power  of  the  arbitrator  re- 

(i)  See  ante,  p.  678.  mains  to  bind  the  survivors  though 

{k)  Potts  V.  Ward,  1  Marsh.  366 ;  not  the  personal  representatives  of 

Toussaint  V.  Ilartop,  7  Taunt.  571;  the  deceased:  Edmunds  v.   Cox,   2 

Cooper  V.  Johnson,  2  B.  &  A.  394 ;  Chitt.  432  ;  3  Dougl.  406.    And  see 

Bhodes  v.  Haigh ,  2  Barn.  &  Cress.  generally  as  to  revocation  by  death 

345.     It  is  extremely  questionable,  of  a  party,  Eusseh  on  Arbitrators, 

as  a  general  proposition  of   law,  8th  edit.  114 — 117. 
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death  of  either  of  the  parties  before  the  making  of  tlie  award,  it 
shall  be  delivered  to  their  personal  representatives  (/).  And 
where  such  a  clause  is  inserted  in  the  order  of  nisi  prius  or  rule 
of  Court,  or  deed  or  other  instrument  under  which  the  submis- 
sion to  arbitration  is  efiPected,  an  award  made  after  the  death  of 
either  party  appears  to  be  valid  and  available  for  or  against  the 
executors  or  administrators  {m).  This,  however,  must  be  under- 
stood as  limited  to  an  action  in  which  the  cause  of  action  sur- 
vives for  or  against  the  personal  representatives  of  the  deceased 
party.  So  where  the  parties  to  an  action  for  a  tort  agreed  before 
trial  to  refer  the  matter  in  dispute  to  an  arbitrator,  the  order  of 
reference  containing  a  clause  that  the  arbitrator  should  publish 
his  award,  "ready  to  be  delivered  to  the  parties  in  difference  or 
such  of  them  as  require  the  same  (or  their  respective  personal 
representatives  if  either  of  the  said  parties  die  before  the  making 
of  the  award),"  and,  where  after  the  hearing  of  the  reference  had 
been  concluded,  but  before  the  award  was  made,  the  plaintiff 
died,  it  was  held  that  the  cause  of  action,  being  in  tort,  died 
with  the  plaintiff,  and  did  not  pass  to  his  personal  representa- 
tives by  force  of  the  clause  above-mentioned,  which  in  an  action 
of  tort  was  inoperative,  and  the  executors  who  took  up  the 
award  were  not  entitled  to  be  substituted  for  their  testator  as 
plaintiff  {n). 

In  an  action  where  the  cause  of  action  survives  for,  and  against, 
personal  representatives,  if  either  party  dies  after  the  award  is 
made  under  an  order  of  niai  prtKS,  where  a  verdict  has  been 
taken,  subject  to  the  award,  judgment  may  be  entered  notwith- 
standing the  death,  under  the  provisions  of  the  Eules  of  the 
Supreme  Court,  1883,  Order  XVII.  rule  1.  The  power  of  the 
Court  to  order  judgment  to  be  entered  nunc  j)yo  tunc  has  been 
already  referred  to  (o). 

The  authority  of  an  attorney  in  a  cause  is  determined  by  the  The  authority- 
death  of  his  client :  consequently,  if,  after  a  verdict  for  the  \l  ^cauiT^ 
plaintiff,  and  pending  a  rule  for  a  new  trial,  the  plaintiff  dies,  determined 

by  the  death 

(0  See  the  observations  of  Ab-      Willes,  315  ;  3  B.  &  C.  146.  °*  ^'^  ''^^''*- 

bott,  C.  J.,  in  Cooper  v.  Johnson,  2  ,  .    -r,      ■,            -r.                ^   ^  ^ 

-n          p    All    on-  W  Bowker  Y.  Lva7is,  15  Q.B.D. 

Barn.  &  Aid.  39o.  ^  ^                               , 

,    \  ni  7          T      .  'ixt   s  n  AAt  565.      Aliter  wliere   tne    cause  of 

(m)  Ti/hr  Y.Jo7ies,  3  B.  &ij.l44:;  ,■■,■,          ,  ,        ■      •, 

^,     ,            n    j-i      A    -D-     -u     ^Ao  action  has  been  determined  and  the 

Clarke    v.    Crofts,   4   Bingh.    143;  n        ■, 

,r     ^        7,          T>  T    J.          o   V     p  dama<?es  only  are  reiei'red  to   an 

Macdorigall  v.   Robertson,    2   Y.   &  °             -^ 

T-        117}              o^     ^       -  rr       4.  arbitrator  for  assessment :  Chapman 

Jerv.  11;  Roger s  y.  otanton,  i  iaunt.  t    rr 

575  (n).     But  it  cannot  be  enforced         'J' 

by  attacbment :  Newton  v.  Walker,  (o)  Ante,  p.  677. 
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Executor 
acting  under 
power  of 
attorney  not 
to  be  liable 
by  reason  of 
the  death  of 
party  giving 
such  power : 
Conveyancing 
and  Law  of 
Property  Act, 
1881. 


no  cause  can  be  shown  against  the  rule  until  there  is  a  personal 
representative  (;;)  :  Cause  cannot  be  shown  on  behalf  of  the 
attorney  who  claims  a  lien  on  the  verdict  for  his  costs  (y) .  So 
where  money  is  paid  into  Court  by  a  defendant  who  dies  before 
verdict  or  interlocutory  judgment,  if  the  suit  abates,  the  money 
can  be  paid  out  of  Coui-t,  only  to  the  personal  representative  of 
the  defendant ;  and  an  application  on  the  part  of  his  attorney 
will  not  be  entertained  (r) . 

By  section  47  (1)  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  it  is  provided  that  any  person  making  or  doing  any 
payment  or  act,  in  good  faith,  in  pursuance  of  a  power  of 
attorney  shall  not  be  liable  in  respect  of  the  payment  or  act  by 
reason  that  before  the  payment  or  act  the  donor  of  the  power 
had  died  or  become  lunatic,  of  unsound  mind,  or  banla'upt,  or 
had  revoked  the  power,  if  the  fact  of  death,  lunacy,  unsoundness 
of  mind,  bankruptcy,  or  revocation  was  not  at  the  time  of  the 
paj-ment  or  act  known  to  the  person  making  or  doing  the  same. 
The  section  aj^plies  only  to  payments  and  acts  made  and  done 
after  the  commencement  of  the  Act. 

Sub-sect.  (2)  provides  that  this  section  shall  not  affect  any 
right  against  the  payee  of  any  person  interested  in  any  money 
so  paid,  and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the  payment 
had  not  been  made  by  him. 

Sections  8  and  9  of  the  Conveyancing  Act,  1882,  provide  that 
powers  of  attorney  created  by  instruments  executed  after  the 
commencement  of  the  Act  shall,  if  given  for  valuable  considera- 
tion and  expressed  to  be  irrevocable,  continue  unrevoked  in 
favour  of  a  purchaser,  notwithstanding  notice,  by  the  death,  mar- 
riage, lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor, 
and,  even  though  not  given  for  valuable  consideration,  shall,  if 


( jj)  Slioman  v.  Allen,  1  Man.  & 
Gr.  96,  note  (r).  But  -where  after 
a  verdict  for  tlie  defendant,  lie 
died,  and  then  the  plaintiff  obtained 
a  rule  for  a  new  trial  calling  on  the 
"legal  representatives  of  the  de- 
fendant or  their  attorneys,"  to  show 
cause,  and  it  was  served  on  the 
latter  ;  it  was  held  that  cause  might 
be  shown  by  counsel  instructed  by 
the  attorneys  acting  for  the  exe- 
cutors named  in  the  Will,  though 


they  had  not  proved  it;  and  the 
Court  distinguished  Shoman  v. 
Allen,  on  the  ground  that  in  that 
case  there  was  no  person  who  could 
be  served  with  the  rule ;  in  the  pre- 
sent case  there  was :  Thomas  v. 
Dunn,  1  C.  B.  139. 

{q)  Shoman  v.  Allen,  1   M.  &  Gr. 
96,  note  (c). 

(r)  Palmer     v.     Reiffenstein,     1 
Man.  &  Gr.  94. 
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expressed  to  be  irrevocable  for  a  fixed  period  not  exceeding  one 
year,  continue  unrevoked  in  favour  of  a  purchaser,  notwith- 
standing notice,  by  any  of  the  above  events,  dui^ing  that  fixed 
time. 

By  sect.  23  of  the  Trustee  Act,  1893,  replacing  the  similar  Trustee  Act, 
section  (s.  26)  of  Lord  St.  Leonard's  Act  (22  &  23  Vict.  c.  35),  ^^'"^^• 
it  is  expressly  enacted  that  a  trustee  (which  term  includes  a 
personal  representative  by  virtue  of  sect.  50  of  the  Act),  acting 
or  paying  money  in  good  faith  under  or  in  pursuance  of  any 
power  of  attorney  shall  not  be  liable  for  any  such  act  or  pay- 
ment by  reason  of  the  fact  that  at  the  time  of  the  act  or  pay- 
ment the  person  who  gave  the  power  of  attorney  was  dead  or 
had  done  some  act  to  avoid  the  power,  if  this  fact  was  not 
known  to  the  trustee  at  the  time  of  his  so  acting  or  paying : 
Provided  that  nothing  in  this  section  shall  affect  the  right  of 
any  person  entitled  to  the  money  against  the  person  to  whom 
the  payment  is  made,  and  that  the  person  so  entitled  shall  have 
the  same  remedy  against  the  person  to  whom  the  payment  is 
made  as  he  would  have  had  against  the  trustee. 
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BOOK  THE  FOURTH. 

OF  THE  ESTATE  OF  SEVERAL  EXECUTORS  OR  ADMINISTRATORS, 
OF  THE  ESTATE  OF  AN  EXECUTOR  OF  AN  EXECUTOR, 
AND  OF  AN  ADMINISTRATOR  DE  BONIS  NON ;  AND  OF 
THE  ESTATE  OF  AN  EXECUTRIX  OR  ADMINISTRATRIX 
WHO  IS  A  FEME  COVERT. 


CHAPTER  THE  FIRST. 

THE  ESTATE  OF  AN  EXECUTOR  OR  ADMINISTRATOR  CON- 
SIDERED WHEN  THERE  ARE  SEVERAL  EXECUTORS  OR 
ADMINISTRATORS. 

Among  IF  there  be  several  executors  or  administrators,  they  are  regarded 

culors  &c^*  i^  ^1^®  light  of  an  individual  person  (a).  They  have  a  joint  and 
each  hath  the  entire  interest  in  the  effects  of  the  testator  or  intestate,  including 
chattels  real  (i?*),  which  is  incapable  of  being  divided;  and  in 
case  of  death  such  interest  shall  vest  in  the  survivor  [c),  without 
any  new  grant  by  the  Court  {d).  Consequently,  if  one  of  two 
executors  or  administrators  grant  or  release  his  interest  in  the 
testator's  or  intestate's  estate  to  the  other,  nothing  shall  pass ; 
because  each  was  possessed  of  the  whole  before  (e).  So,  if  one 
of  several  executors  release  but  his  part  of  the  debt,  it  has  been 
held  that  the  whole  is  discharged  {/). 

(a)  3  Bac.  Abr.    30,    tit.  Exors.  {d)  Ante,  ip.  382.   See  post,  Tt  in. 

(D.  1).  Bk.  I.   Ch.  II.  p.  720,  as  to  the  dis- 

(i)  Anon.  Dyer,  23,  h  ;  Com.  Dig.  tinction  taken  by  some  authorities 

Admon.  (B.  12).  between  executors  and  administra- 

(c)  See  the  judgment  of  Parke,  tors. 

B.,  in  Nation  v.  Tozer,  1  Cr.  Mees.  (e)  Godolph.  Pt.  2,  c.  16,  s.  1. 

&  R.  174.  (/)  Godolph.   Pt.  2,  c.   16,  s.  1. 
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Again,  if  two  men  have  a  lease  or  term  of  years,  as  executors, 
and  the  one  of  them  grant  all  liis  right  and  interest,  and  all  that 
appertains  to  him  by  vii'tue  of  the  lease,  to  A.,  the  whole  term 
of  years  passes ;  because  every  executor  has  an  entire  authority 
and  interest;  otherwise  of  other  joint-tenants  of  a  term  (f/). 
Therefore,  if  a  lease  of  a  thousand  acres  of  land  comes  to  two 
executors,  no  partition  or  division  can  be  made  between  them, 
as  between  joint  lessees  of  land,  where  each  hath  but  a  moiety 
in  interest,  though  possession  of  and  throughout  the  whole  :  but 
among  executors  each  hath  the  whole ;  and,  therefore,  if  he 
grants  his  part  he  grants  the  whole  (//).  Yet  one  executor  may 
demise  or  grant  the  moiety  of  the  land  for  the  whale  term,  and 
so  may  the  other  :  And  by  this  means  they  may  settle  a  moiety 
for  each  in  some  third  person  intrusted  for  them  (?") . 

In  pursuance  of  the  above  principle,  it  was  held  that  where 
two  out  of  three  executors  granted  a  lease  of  part  of  their 
testator's  property,  the  whole  passed  to  the  lessee,  and  the  two 
executors  alone  could  maintain  ejectment  against  him  without 
joining  the  third  {]<). 

Since  several  executors  have  a  joint  and  entu-e  interest  in  all 
the  goods  of  their  testator,  including  chattels  real,  it  follows  that 
the  act  of  one,  in  possessing  himself  of  the  effects,  is  the  act  of 
the  others,  so  as  to  entitle  them  to  a  joint  interest  in  possession, 
and  a  joint  right  of  action,  if  they  are  afterwards  taken 
away  (/). 

Again,  since  several  executors  or  administrators  have  a  joint  Several  exe- 
and  entire  interest  in  the  estate  in  action  of  the  deceased,  it  ^!!  °^^  cannot 
follows,  that  they  cannot  maintain  an  action  at  law  in  right  of  promise  made 
the  deceased,  upon  a  contract  made  by  the  defendant  jointly  one  of  them: 
with  one  of  themselves  {m) .     Therefore,  to  an  action  of  assumpsit 

But    if    one    executor    of    several  money  recovered  will    be   assets : 

alone   sell  goods   of    the  testator,  Heathy.  Chilton,  12  M.  &  W.  632; 

lie  alone  may  maintain  an  action  ante,  p.  663. 

for  the  price,  not  naming  himself  {(j)  Anon, ;  Dyer,  23,  h. 

executor:     Godolph.     nhi    supra;  (A)  Dyer,    23,    h.    in    margine ; 

Wentw.   Off.   Ex.  224,  14th  edit. ;  Godolph.  Pt.  2.  c.  16,  s.  2. 

Brassington  v.  AuU,  2  Bingh.  177.  (0  Godolph.  Pt.  2,  c.  16,  s.  2. 

So  if  goods  be   taken  out  of  the  {k)  Doe  v.  Wheeler,  15  M.  &  W. 

possession  of  one  of  several  execu-  623. 

tors:     Godolphin     &    Wentworth,  (?)  Nation  v.  Tozer,  1   Cr.  Mees. 

uhi  supra.     And,  generally,  if  one  &  E.  174 ;  4  Tyrwh.  563,  by  Parke, 

executor    alone    contracts   on    his  B.     But  see  note  (/),  supra. 

own  account,  he  must  sue  alone  on  {m)  Godolj^h.  Pt.  12,  c.  6,  s.  2; 

such  contract,  notwithstanding  the v.  Adams,  1  Younge,   117. 
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Povrer  of  ono 
of  se'S'eral 
executors, 
&c.,  over  the 
estate. 


by  several  executors,  it  Avas  liold  a  good  plea  in  bar,  tliat  tbo 
promises  were  made  by  the  defendant  jointly  with  one  of  tlie 
plaintiffs:  And  Mr.  Justice  BuUer  said,  "  the  promise  was  made 
jointly  with  one  of  the  plaintiffs :  How  can  he  sue  himself 
in  a  Court  of  Law  ?  It  is  impossible  to  say  a  man  can  sue 
himself"  (;0. 

With  respect  to  the  power  of  one  of  several  executors  or  ad- 
ministrators over  the  estate  of  \\\q  deceased,  that  subject  will  be 
more  conveniently  further  discussed  hereafter  together  with  the 
power  of  executors  and  administrators  generally  [o) . 


See  past,  Pt.  III.  Bk.  i.  Ch.  ii. 
p.  125,  as  to  executors  all  joining 
in  bringing  actions;  and  see  also 
Pt.  III.  Bk.  III.  Ch.  II.  §  IX.  2,  p.  1054, 
as  to  the  effect  of  appointing  a  debtor 
to  be  executor  at  common  law  and 
in  equity. 

(m)  Moffat  V.    Van  MilleMjen,    2 


Bos.  &  Pull.  124,  note  (c) ;  Fitz- 
gerald V.  Boehm,  6  B.  Moore,  332. 
As  to  bringing  the  action  by  tbo 
surviving  executors  after  the  death 
of  tbat  executor  who  was  a  co- 
contractor  with  the  defendant,  see 
Hose  V.  Poulton,  2  B.  &  Adol.  822. 
(o)  Pos«,Pt.ili.Bk.i.Ch.ii.p.715. 
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CHAPTER  THE  SECOND. 

OF  THE  ESTATE  OF  AN  EXECUTOR  OF  AN  EXECUTOR,  OR  OF  AN 
ADMINISTRATOR  DE  BONIS  NON:  AND  OF  THE  ESTATE  OF 
A  FEME  COVERT  EXECUTRIX  OR  ADMINISTRATRIX. 

An  executor  of  au  executor,  in  however  remote  a  series,  has  the  Executor  of 
same  interest  in  the  effects  of  the  first  testator  as  the  first  and  executor, 
immediate  executor  {a).  With  respect,  indeed,  to  c/ioses  in  action, 
it  would  seem  to  have  been  established,  at  common  law,  that  an 
executor  of  an  executor  could  not  bring  actions  in  respect  of  the 
original  testator  (i6) .  But  by  stat.  25  Edw.  Ill,  st.  5,  c.  5,  it 
is  enacted,  that  executors  of  executors  shall  have  actions  of  debts, 
accompts,  and  of  goods  carried  away  of  the  first  testators.  An 
executor  of  an  executor  is  within  the  equity  of  the  statute  of  32 
Hen.  VIII.  c.  37,  with  respect  to  remedies  for  rent  an'ear  in 
certain  cases  (r),  and  conversely,  by  stat.  4  Will.  &  M.  c.  24,  the 
executor  of  an  executor  who  wasted  his  testator's  estate  was 
rendered  chargeable  in  the  same  manner  as  the  testator  might 
have  been. 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and  Administra- 
personal  estate,  such  as  terms  for  years,  household  goods,  &c.,  „°^_  ^ 
which  remain  in  specie,  and  were  not  administered  by  the  first 
executor   or  administrator  (f/).     Also  it  is  holden  that  if  an 

{a)  Wentw.  Off.  Ex.  c.  20,  p.  462,  (c)  Wentw.  Off.  Ex.  c.  20,  p.  462, 

463,  14t]i  edit. ;    Com.  Dig.  Admi-  14th  edit.  ;  2wst,  p.  696. 

nistration  (G.).  [d)  WanJcford    v.     Wanl-ford,    1 

{b)  Wentw.   Off.   Ex.   c.    20,   p.  Salk.   306,    by  Lord    Holt;    Bac. 

461,   14tli   edit.     It  is  difficult  to  Abr.  Executors  (B.  2),  2.     L.  was 

see  on  wbat  principle  tbis  doctrine  possessed  of    f  lu'niture   and  otber 

rested ;  especially  as  it  was  held  at  property,  and  on  bis  deatb,  intes- 

common  law,  tbat  execution  migbt  tate,    in    1827,   tbe  furnitiu'o    was 

be   sued   out    on    a  judgment    or  removed  by  bis  widow  to  another 

statute  by  an  executor  of  an  exe-  house,  in  which  she  resided,  until 

cutor  :  Ibid.  her  death  in  1832,  with  her  daughter 
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executor  receives  money  iu  riglit  of  his  tostcator,  and  lays  it  up 
by  itself,  and  dies  intestate,  this  money  shall  go  to  the  adminis- 
trator (Ic  bonis  non,  being  as  easily  distinguished  to  be  part  of 
the  testator's  effects  as  goods  in  specie  (r) .  And  wherever  assets 
are  in  the  hands  of  a  tliird  person,  at  the  death  of  an  adminis- 
trator, or  executor  intestate,  the  administrator  de  bonis  non  may 
sue  for  then-  recovery  (./'). 

There  is  such  a  privity  of  estate  between  the  former  executor 
or  administrator,  and  the  administrator  dc  bonis  non,  that,  in 
assumpsit  brought  by  the  administrator  de  bonis  non,  the  promise 
may  be  laid  to  have  been  made  to  the  former  executor  or 
administrator  {g) .     So  if  a  former  administrator  enters  into  an 


E.,  and  continued  during  that 
period  to  use  the  furniture :  In 
October,  1829,  the  widow  caused 
the  furniture  to  be  valued,  in  order 
to  her  taking  out  administration 
to  L.,  which  she  afterwards  did: 
In  1838,  the  furnitiu-e  was  sold  by 
the  defendant  (who  had  married 
another  daughter  of  L.),  with  E.'s 
concurrence :  In  1840  (disputes 
having  arisen  about  the  distribution 
of  the  proceeds),  E.  took  out  ad- 
ministration to  her  mother  :  It  was 
held,  that  E.  could  not  maintain 
trover  for  the  fiu-niture  without 
having  taken  out  administration  de 
bo7us  non  to  L.  :  Elliott  v.  Kemp,  7 
M.  &  W.  306. 

(e)  Wankford  v.  Wanhford,  1 
Salk.  306 ;  Bac.  Abr.  Executors 
(B.  2),  2. 

(/)  Langford  v.  Mahony,  4  Dr. 
&  Warr.  81,  107.  In  that  case  a 
firm  of  solicitors  in  Ireland  were 
employed  by  an  administrator,  to 
recover  a  debt  due  to  his  intestate, 
and  they  had  a  power  of  attorney 
from  the  administrator,  who  was 
resident  in  England,  authorizing 
them  to  receive  moneys,  and  to  act 
generally  for  him  in  all  matters 
connected  with  the  affairs  of  the 
administration  :  The  solicitors  paid 
over   to  the  administrator  certain 


sums,  which  they  received  during 
the  course  of  the  proceedings,  and 
retained  the  residue  in  payment  of 
their  costs :  the  bill  of  costs  was 
not  delivered  to  the  administrator 
during  his  lifetime,  but,  after  his 
death,  an  account  was  furnished 
to  his  executors  by  the  solicitors, 
setting  forth  these  costs,  and  ap- 
plying in  payment  thereof  the 
sums  which  they  had  retained  out 
of  the  sums  j)aid  to  them  in  the 
course  of  the  proceedings,  and 
from  which  it  appeared  that  the 
costs  incurred  exceeded  the  sum 
retained  by  a  sum  of  about  10/. : 
In  this  account  the  executors  ac- 
quiesced, although  it  did  not  ap- 
pear that  there  ever  had  been  any 
formal  settlement  of  it :  and  there 
was  no  taxation  of  the  costs :  It 
was  held  by  Sugden,  C,  of  Ireland, 
afiii-ming  the  order  of  the  Master 
of  the  Rolls,  that  an  administra- 
trix de  bonis  non  of  the  intestate 
was  entitled  to  have  the  bill  re- 
ferred for  taxation,  and  that,  under 
the  cii'cumstances,  the  settlement 
with  the  executors  of  the  ad- 
ministrator was  not  a  bar  to  such 
right. 

{g)  Hirst  V.  Smith,  7  T.  E.  182; 
Moseleij  v.  Rendell,  L.  E.  6  Q.  B. 
338.     See  ante,  p.  663. 
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agreement  for  the  sale  of  a  lease  of  a  chattel  interest  belonging 
to  the  intestate,  and  dies  before  the  agreement  is  completed,  the 
administrator  de  bonis  non  stands  in  such  privity  of  estate  that 
he  will  be  compelled  to  carry  the  agreement  into  execution  (A). 

If  the  original  executor  or  administrator  has  fraudulently 
aliened  the  assets  for  his  own  use  in  collusion  with  the  vendee  (/), 
such  assets  will  be  considered,  in  equity,  as  unadministered,  and 
will  consequently  jiass  as  such  to  the  administrator  dc  bonis  non; 
who  in  that  character  may  apply  to  a  Court  of  Equity  to  have 
the  sale  set  aside,  and  to  have  the  legal  estate  conveyed  to  him. 
Thus  where  a  testatrix  having  directed  that  a  leasehold  should 
be  sold,  and  the  money  divided  among  five  persons,  the  admin- 
istrator with  the  Will  annexed,  alleging  that  he  had  become 
entitled  to  it  by  an  agreement  with  the  legatees,  assigned  it 
over  for  valuable  consideration :  And  it  was  holden,  that,  at  his 
death,  it  remained  assets  unadministered :  and  that  the  pur- 
chaser must  be  directed  to  convey  it  to  the  administratrix 
de  bonis  non,  though  the  persons  beneficially  interested  were  not 
all  parties  to  the  suit  (A-) .  It  must,  however,  be  observed,  that  if 
the  administrator,  in  his  character  of  administrator,  had  sold  the 
property,  and  the  purchaser  had  been  ignorant  of  the  real  nature 
of  the  transaction,  the  sale  could  not  have  been  set  aside  (l). 

If  by  some  of  the  means  specified  in  an  earlier  part  of  this 
Work  (ni),  the  property  in  any  of  the  effects  of  the  deceased  has 
been  changed  by  the  original  executor  or  administrator,  and  has 
vested  in  him  in  his  individual  capacity,  such  effects  will  go  to 
his  own  administrator  or  executor,  and  not  to  the  administrator 
de  bonis  non.  Thus,  in  Drue  v.  Baijlie  (n),  an  administrator  made 
an  underlease  of  the  intestate's  term  of  years,  reserving  rent  to 
himself,  his  executors,  &c.,  with  a  covenant  to  pay  the  rent,  and 
died :  and  it  was  holden,  that  his  executor,  and  not  the  adminis- 
trator de  bonis  non,  should  have  the  rent.  So  in  Skeffington  v, 
WhiteJmrst  (o),  it  was  holden  by  Alderson,  B.,  that  upon  the 
death  of  an  administrator,  who  has  mortgaged  the  leasehold 
estate  of  his  intestate,  reserving  the  power  of  redemption  to 
himself,  his  executors,  administrators,  and  assigns,  the  equity  of 
redemption  vests  in  the  personal  representative  of  the  adminis- 

{h)  Hirst  V.  Smith,  7  T.  E.  182,  (/)    ^ee post,  p.  702  et  seq. 

1 83,  by  Lord  Kenyon.  (,^)  J^^^^g^  p.  481 . 

(i)  See  post,  p.  703  et  sen.  .      „ 

(i\    n  11.-J  T)    /    ■  1.     1  (?0  1  Freem.  462. 

{k)    Cuhhdge    v.    Boatwnght,    1  '^  ' 

Euss.  Chan.  Cas.  549.  (o)  3  Yoiinge  &  Coll.  1. 

W.E. — VOL.  I.  Y  Y 


690  Of  the  Quantity  of  an  Executor'' s  Estate.     [Pt.  ii.  Bk.  iv. 

trator,  aud  not  in  the  administrator  dc  bonis  nan  of  the  intestate. 
But  on  appeal  to  the  House  of  Lords  from  this  decision,  although 
it  was  afhrmed  on  other  grounds,  Lords  Cottenham,  Brougham, 
and  Cam[)bell,  did  not  concur  with  the  view  which  the  learned 
Baron  had  thus  taken  of  the  case  (p)  :  for  although  no  action  at 
law  could  bo  brought  on  the  mortgage  deed,  except  in  the  name 
of  the  personal  representative  of  the  administrator,  yet  when  it 
is  clear  that  he  has  no  claim  on  the  estate,  and  that  the  adminis- 
trator (te  bonis  non  is  the  person  to  whom  a  reconveyance  must 
ultimately  be  executed,  there  seems  no  reason  why  the  latter 
should  not  be  allowed  to  file  a  bill  against  the  mortgagee  to 
redeem  (</). 

Again,  the  administrator  de  bonis  non  is  entitled  to  all  debts 
due  and  owing  to  the  original  testator  or  intestate ;  but  in  this 
instance  also,  the  original  executor  or  administrator  may,  in 
some  cases,  have  so  altered  the  property  in  a  chose  in  action,  as 
to  transmit  it  to  his  own  personal  representative,  and  not  to  the 
administrator  de  bonis  non.  Thus,  where  A.  died  intestate,  and 
his  son  took  out  administration  to  him,  and  received  part  of  a 
debt,  being  rent  arrear  to  the  intestate,  and  accepted  a  pro- 
missory note  for  the  residue,  and  then  died  intestate ;  it  was 
held  that  this  acceptance  of  the  note  was  such  an  alteration  in 
the  property  as  vested  it  in  the  son,  and,  therefore,  on  his  death, 
it  should  go  to  his  administrator,  and  not  to  the  administrator 
de  bonis  non  (>•). 

But  it  would  seem  from  the  case  of  Cathencood  v.  Cha- 
baiid  («),  that  where  the  substituted  cause  of  action  is  such  that 
the  first  executor  or  administrator  may  sue  in  his  representative 


(p)  Sheffington  v.  Budd,  9  CI.  &  have  been  accountable  to  the  ad- 

F.  220,  2-48.  ministrator  de  lonis  non  ;  and  Lord 

{q)  The  decision  of  Lord  Not-  Nottingham  intimated  no  opinion 
tingham  in  Butler  v.  Bernard,  2  that  a  bill  to  redeem  may  not  be 
Ereem.  139,  was  considered  by  maintained  by  the  administrator 
Alderson,  B.,  as  one  which  de  bom's  non,  where  the  representa- 
governed  the  case  before  him.  tive  of  the  administrator,  after  the 
But  in  the  House  of  Lords  it  was  estate  had  been  reconveyed  to  him, 
observed  by  Lord  Campbell,  that  might  himself  be  called  on  to  con- 
in  Butler  V.  Bernard  it  seems  to  vey  to  the  administrator  de  bonis 
have  been  taken   that  the   repre-  non. 

sentative  of  the  administrator  had  ^^.^  ^^^^^^  ^_  ^^^^^^^  ^  y^^.^_  ^33  . 

some  claim  on  the  estate,  so  that,  -g^^_  ^^^_  Executors  (B.  2),  2. 
when    a    reconveyance    had  been 
executed  to    him,   he   would   not         (s)  1  Barn.  &  Cress.  150. 
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character,  the  right  of  action  devolves  upon  the  administrator 
de  bonis  non  of  the  original  deceased  :  for  he  succeeds  to  all  the 
legal  rights  which  belonged  to  the  first  executor  or  administrator 
in  his  representative  capacity  {f).  Therefore  where  a  bill  of 
exchange  was  endorsed  generally,  but  delivered  to  S.  C,  as 
administratrix  of  I.  C,  for  a  debt  due  to  the  intestate,  and  S.  C. 
died  before  the  bill  became  due  and  before  it  was  paid ;  it  was 
held  that  the  administrator  de  bonis  non  of  I.  C.  might  sue  upon 
the  bill  {i().  In  such  cases  it  does  not  follow,  because  the  ad- 
ministrator de  bonis  non  may  sue,  that  the  representative  of  the 
original  executor  or  administrator  may  not  sue :  there  may  be 
instances  where  the  latter  might  and  ought  to  sue :  e.g.,  if  the 
first  administrator  or  executor  has  made  himself  a  debtor  to  the 
estate  of  the  original  deceased  for  the  amount  of  a  bill  received 
in  payment  of  a  debt  due  to  that  estate  (x). 

"With  respect  to  enforcing  judgments  obtained  by  the  original 
executor  or  administrator,  the  rights  of  the  administrator  de 
bonis  non  which  were  formerly  governed  by  17  Car.  II.  c.  8,  s.  2 
(now  repealed) ,  would  seem  now  to  be  governed  by  Rules  of  the 
Supreme  Court,  Ord.  XLII.  r.  23. 

If  the  original  executor  or  administrator,  in  his  own  name, 
brings  trespass  for  goods  taken  out  of  his  possession,  which  were 
the  testator's  or  intestate's,  and  dies,  his  own  executor  or  admin- 
istrator must  take  execution  of  the  judgment ;  but  in  the  case 
of  an  executor  of  an  executor,  he  shall  hold  the  proceeds  of  the 
execution  as  assets  of  the  first  testator,  and  in  the  case  of  an 
executor  or  administrator  of  an  original  administrator,  or  of  an 
administrator  of  an  original  intestate  executor,  he  shall  be 
compelled  in  equity  to  pay  them  to  the  administrator  de  bonis 
non  Uj), 

Although  marriage  was,  before  the  passing  of  the  Married  Of  the  estate 
Women's  Property  Act,  1882,  an  absolute  unqualified  gift  by  tri^Vho^i^; 
the  wife  to  the  husband  of  all  the  goods  and  personal  chattels  fe>»e  covert. 
which  she  was  possessed  of  at  that  time,  or  became  so  after- 
wards in  her  own  right,  yet  the  marriage  made  no  gift  to  him 
of  the  goods  and  chattels  which  belonged  to  his  wife  in  aider 
droit  as  executrix  or  administratrix :  because  such  a  gift  might 

i\   ^v  ,,  ,       *    ^,    ,       ,     .  (^)  lifc^.  156,  «er  Lord  Tenterden. 

\u)  Catherwood    v.     Chaoaiul,    1 

Barn.  &  Cress.  150.  (^)  ^'«'^^'«  ^-  ^^"^^''  ^^1^'  ^^' 

Y  Y  2 
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prove  disadvantageous  to  the  creditors,  &c.,  of  the  testator  or 
intestate :  besides,  since  the  wife  took  no  beneficial  interest  in 
the  property,  there  was  none  which  the  law  could  transfer  to  her 
husband  {z). 

Since  the  commencement  of  the  Married  Women's  Property 
Act,  1882  {i.e.,  1  Jan.  1883),  a  married  woman  is,  by  virtue  of 
the  provisions  of  sect.  1  (2),  capable  of  entering  into  and  render- 
ing herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  "  contract  ....  in  all  respects  as  if  she  were 
dbfeme  sok'^  {a). 

By  sect.  24  of  the  Act  it  is  provided  that  the  word  "  contract" 
in  the  Act  shall  include  the  acceptance  of  any  trust,  or  the  office 
of  executrix  or  administratrix,  and  that  the  husband  of  an 
executrix  or  administratrix  shall  not  be  subject  to  any  liabilities 
incurred  by  his  wife  by  reason  of  any  breach  of  trust  or  de- 
vastavit  committed  by  her  as  executrix  or  administratrix,  either 
before  or  after  her  marriage,  unless  he  has  acted  or  intermeddled 
in  the  trust  or  administration.  It  does  not,  however,  appear 
that  the  Act  has  done  away  with  the  difiiculties  which  before  the 
Act  attached  to  the  holding  by  a  married  woman  of  the  office  of 
executrix  or  trustee;  for,  although  by  sect.  16  of  the  Trustee 
Act,  1893,  a  married  woman  is  empowered  to  convey  or  sur- 
render freehold  or  copyhold  hereditaments  vested  in  her  as  a 
bare  trustee  as  if  she  were  a  feme  sole  [h),  the  Act  of  1882  does 
not  enable  a  woman  married  since  the  commencement  of  the 
Act,  being  a  trustee  of  real  estate,  to  convey,  except  with  the 
concurrence  of  her  husband  and  by  deed  acknowledged  (c)  ;  and 
the  same  remark  would  seem  to  apply  to  chattels  real  vested  in 
a  married  woman  as  trustee  {d). 
21  &  22  Vict.  By  Stat.  21  &  22  Yict.  c.  108,  s.  7,  it  is  enacted,  that  "  the 
provision  in  this  Act,  and  in  the  stat.  20  &  21  Yict.  c.  85, 
respecting  the  property  of  a  wife  who  has  obtained  a  decree  for 
judicial  separation  or  an  order  for  protection,  shall  be  deemed 
to  extend  to  property  to  which  such  wife  has  become  or  nhall 

[z)  Co.   Lit.    351;    Thompson   v.  ivvisieQ  or  not :  Re  Brooke  and  Frem- 

Pinchell,   11   Mod.   178;     1    Eoper,  ?m,  [1898]  1  Ch.  651 ;  ^e  C/m/io?m, 

Husb.  &  Wife,  187,  2nd  edit.  [1902]    1    Ch.   457;     Re   West  and 

(a)  See  ^wsi,  p.  732  e<  seg'.  Hardy's     Contract,     [1904]    1    Ch. 

[b)  It  has    been  beld  that  this  145. 

section  enables   a  married  woman  (c)  Re    Harhness     and    Allsopp, 

to  reconvey  mortgaged  premises  on  [1896]  2  Ch.  358. 
payment  of  the  mortgage  money,  {d)  See   ante,   p.    161,  and  p)Ost, 

whether  she  hold  the  mortgage  as  p.  732  et  seq. 
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become  entitled  as  executrix,  administratrix,  or  trustee,  since 
the  sentence  of  separation,  or  the  commencement  of  the  desertion 
(as  the  case  may  be),  and  the  death  of  the  testator  or  intestate 
shall  be  deemed  to  be  the  time  when  such  wife  became  entitled 
as  executrix  or  administratrix  "  {<). 

As  to  the  wife's  power  over  her  estate  as  executrix,  it  will  be  The  wife's 
proper  to  consider  the  question  hereafter  (/),  together  with  the  {^g^^Itat^^ 
subject  of  the  power  of  a  feme  covert  executrix  or  administratrix  executrix. 
generally. 

(e)  As    to    estate    vested    in    a  statute,  see  Bathe  v.  Banh  o)  Eng- 

married  woman  as  executrix,  after  ,      ,  4  K  &  J   564 
a  protection  order  under  the  Divorce 
Act,  but  prior  to  the  passing  of  this  (/)  Pt.  in.  Bk.  i.  Ch.  rv.  p.  732. 
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BOOK    THE    FIRST. 

OF  THE  POWER  AND  AUTHORITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 


CHAPTER  THE  FIEST. 

OF  THE  POWER  AND  AUTHORITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  GENERALLY. 

After    the    administration    is    granted,  the   power  of  an 
administrator    is    equal    to    and   with    the    power  of   an  exe- 
cutor (a) . 
Power  of  exe-       It  has  ah^eady  appeared  in  the  course  of  the  inquiry  into  the 
ministratorto  q^iality  and  quantity  of  the  estate  of  an  executor  or  adminis- 
bnng  actions,  trator,   that,   as   an    executor   or   administrator  has   the  same 
property  in  the  personal  effects  as  the  deceased  had  when  living, 
so  he  has  the  same  power  to  bring  actions  to  recover  them  {h). 

(a)  Touchst.  474.  sent  by  him  to  the  office  of  the 

(b)  Ante,  p.  604  et  seq.  In  defendants,  who  were  solicitors,  to 
Cohhett  V.  Glutton,  2  C.  &  P.  471,  a  be  delivered  to  the  plaintiff,  as 
relation  of  the  defendants  had  in  executor,  on  his  giving  a  schedule 
his  possession  a  box  containing  of  the  deeds  contained  in  the  box  : 
papers  belonging  to  the  deceased :  The  plaintiff  demanded  the  box  and 
The  box,   with   its   contents,   was  its  contents  from  the  defendants, 
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It  is  clear  that  an  executor  de  son  tort  cannot  bring  any  action 
in  right  of  the  deceased  (c) . 

Prior  to  the  Land  Transfer  Act,  1897,  within  a  convenient  Power  of  exe- 

,  .  i       c       •\     •    •  L     L'  cutor  to  enter 

time  after  the  testator  s  death,  or  the  grant  ot  administration,  the  house  of 
the  executor  or  administrator  had  a  right  to  enter  the  house  jQ^^^e '[^jfjj^"'^ 
descended  to  the  heir,  in  order  to   remove  the   goods  of  the  Transfer 
deceased  {d)  ;  provided  he  did  so  witliout  violence ;  as,  if  the        ' 
door   were   open,  or  at  least  the  key  were  in  the  door ;  and, 
although  the  door  of  entrance  into  the  hall  and  parlour  were 
open,  he  could  not  therefore  justify  forcing  the  door  of  any 
chamber,  to  take  the  goods  contained  in  it ;  but  was  empowered 
to  take  those  only  which  were  in  such  rooms  as  were  unlocked, 
or  in  the  door  of  which  he  should  find  the  key  {e).     He  had  also 
a  right  to  take  deeds  and  other  wi'itings  relative  to  the  personal 
estate  out  of  a  chest  in  the  house  if  it  were  unlocked,  or  the  key 
were  in  it ;  but  he  had  no  right  to  break  open  even  a  chest.     If 
he  could  not  take  possession  of  the  effects  without  force,  he 
must  desist,  and  resort  to  his  action  (/).     On  the  other  hand, 
if  the  executor  or  administrator,  on   his  part,  were  remiss  in 
removing  the  goods  within  a  reasonable  time,  the  heir  might 
distrain  them  as  damage  feasant  {g). 

By  sect.  1  of  the  Land  Transfer  Act,  1897(A),  however,  the  sin^the 
real  estate  of  a  testator  dying  after  the  commencement  of  the  i897. 
Act  (except  certain  copyholds  and  customary  freeholds)  vests  in 
the  legal  personal  representative. 

Where  a  lessee  for  years  underlets  the  land  and  dies,  his  Power  of  exe- 

but  they  refused  to  deliver  it  up,  that  an  executor  de  son  tort,  being 
unless  the  plaintiff  would  give  them,  in  possession  of  goods  of  the  de- 
a  schedule  of  its  contents  :  And  ceased,  has  sufBcient  title  to  main- 
Lord  Tenterden  held  that  the  de-  tain  an  action  for  taking  them 
fendants  had  no  right  to  insist  on  away,  or  injiiring  them,  against  a 
the  inventory,  before  they  gave  up  mere  wrongdoer.  See  ante,  p.  223. 
the  box :  that  the  plaintiff,  as  (d)  Wentw.  Off.  Ex.  202,  14th 
executor,  was  entitled  to  the  pos-  edit, 
sessionof  the  papers  of  the  deceased;  (e)  Ibid.;  Toller,  255. 
and  that,  being  so,  he  was  entitled  (/)  Wentw.  Off.  Ex.  81,  202, 
to  bring  an  action  of  trover,  on  the  14th  edit. 

defendants'   refusal    to   give  them  (g)  "Wentw.    Off.   Ex.    202,  14th 

up.  edit. ;  Plowd.  280,  281 ;  Stodden  v. 

(c)  Bro.  Abr.'  Administration  8.  Harvey,  Cro.  Jac.  204. 
It  should,   however,   be  obsei-ved,  (/;)  See^jos^,  p.  1275. 
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cutor  to 
distrain 
■where  he 
has  the 
reversion. 


Also  by 
32  Hen.  VIII. 
c.  37,  exe- 
cutors, &c., 
may  distrain 
for  rent,  due 
to  their 
testator, 
&c.,  in  his 
lifetime, 
issuing  out 
of  freehold 
lands. 


Power  of 
executors  of 
tenants  pur 
autre  vie  to 
distrain. 


personal  representative  may  distrain,  at  common  law,  for  the 
arrears  of  rent  wliicli  became  duo  in  the  lifetime  of  the  deceased: 
because  these  arrears  were  never  severed  from  the  reversion,  but 
the  executor  or  administrator  has  the  reversion,  and  the  rent 
annexed  thereto,  in  the  same  plight  as  the  deceased  himself  had 
it  (/).  _ 

Similarly  since  the  passing  of  the  Land  Transfer  Act,  1897, 
inasmuch  as  real  estate  within  the  operation  of  the  Act  vests  in 
the  legal  personal  representative,  the  executor  or  administrator 
has  the  reversion  and  the  rent  annexed  thereto. 

At  common  law,  the  executors  or  administrators  of  a  man 
seised  of  a  rent-service,  rent-charge,  rent-seek,  or  fee-farm,  in 
fee-simple,  or  fee-tail,  or  for  his  own  life  or  |;2/>'  autre  vie,  could 
not  distrain  for  the  arrears  incurred  in  the  lifetime  of  the 
testator  or  intestate  (/.•).  To  remedy  this,  the  statute  32  Hen. 
VIII.  e.  37,  was  passed,  which  enacts  that  it  shall  be  lawful  to 
every  executor  and  administrator  of  any  person  or  persons  unto 
whom  rent  or  fee-farm  is  or  shall  be  due,  and  not  paid  at  the 
time  of  his  death,  to  distrain  for  the  arrearages  of  all  such  rents 
or  fee-farms,  upon  the  lands,  tenements,  and  other  hereditaments 
which  were  charged  with  the  payment  of  such  rents  or  fee-farms, 
and  chargeable  to  the  distress  of  the  said  testator,  so  long  as  the 
said  lands,  tenements  or  hereditaments  continue,  remain  and  be 
in  the  seisin  or  possession  of  the  said  tenant  in  demesne,  who 
ought  immediately  to  have  paid  the  said  rent  or  fee-farm  so 
being  behind,  to  the  said  testator  in  his  life,  or  in  the  seisin  or 
possession  of  any  other  person  or  persons  claiming  the  said  lands, 
tenements,  and  hereditaments,  only  by  and  from  the  same  tenant 
by  purchase,  gift,  or  descent,  in  like  manner  and  form  as  their 
said  testator  might  or  ought  to  have  done  in  his  lifetime, 
and  the  said  executors  and  administrators  shall,  for  the  same 
distress,  lawfully  make  avowry  upon  their  matter  aforesaid. 

And  by  section  4,  tenants  pur  autre  vie,  their  executors  or 
administrators,  may  sue  or  distrain  for  arrears  due  during  the 
life,  and  unpaid  after  the  death,  of  the  cestui  que  rie  in  like 
manner  as  at  common  law  they  might  have  clone  during  his  life. 

The  statute  applies  only  to  cases  in  which  the  owner  of  the 
rent,  if  he  had  lived,  might  have  distrained ;  and  therefore,  if 
the  rent  be  in  arrear,  and  the  owner  grants  away  his  interest 


(?)   Wade  V.  Marsh,   1  EoU.  Abr. 
672,  tit.  Distress  (O.)   13;    ,S'.   C, 


Latch.  211. 

(/.)  Co.  Lit.  162,  a. 


Ch.  I.]  Of  Distress.  697 

and  dies,  his  executors  or  administrators  sliall  have  no  remedy 
for  these  arrearages  (/). 

The  statute  gives  the  power  of  distress  upon  the  lands  out  of 
which  the  rent  is  reserved,  so  long  as  they  continue  in  the  hands 
of  him  from  whom  the  rent  is  due,  or  of  any  person  representing 
or  claiming  title  through  or  under  him,  by  purchase,  gift,  or 
descent,  ad  infinitum  {ni)  :  But  they  cannot  be  distrained  upon 
for  such  rent,  if  they  be  in  the  hands  of  one  claiming  paramount 
to  him ;  and  therefore,  if  the  lord  enter  upon  the  grantor  for  an 
escheat,  the  land  shall  not  be  distrained  upon  for  arrears  of 
rent  (n).  So  where  a  man  makes  a  lease  for  life,  rendering 
rent,  remainder  for  life,  remainder  in  fee,  and  after  the  ac- 
cruing of  rent  from  the  first  tenant  for  life,  the  lord  dies  and 
then  the  tenant  for  life  dies,  the  executors  cannot  distrain  upon 
the  remainderman ;  because  he  claims  not  by  or  from  the  tenant 
for  life  (o).  And  if  tenant  in  tail  grant  a  rent  for  life,  and  die, 
the  executor  of  the  grantee  cannot  distrain  upon  the  issue  in 
tail,  who  comes  in  under  the  original  gift  in  tail,  and  not  under 
the  grantor  of  the  rent  (p).  But  if  a  man  grant  a  rent-charge 
to  A.  for  the  life  of  B.,  and  lets  the  land  to  C.  for  life,  the 
remainder  to  D.  in  fee,  the  rent  is  in  arrear  for  many  years,  B. 
dies,  and  afterwards  C.  dies :  A.  may  distrain  D.  in  remainder 
for  all  the  arrears,  by  the  statute  (q). 

All  manner  of  arrears  of  rent  issuing  out  of  a  freehold  or  in- 
heritance, whether  they  be  in  money,  or  in  corn,  cattle,  fowls, 
pepper,  spurs,  gloves,  or  any  other  profit  to  be  delivered,  are 
within  the  statute,  and  that  whether  they  be  annual,  or  every 
two,  three  or  four  years:  But  work-days,  or  any  corporal  service 
or  the  like,  are  not  within  it  (r) :  Neither  are  arrears  of  a  nomine 
pcence  (s) . 

It  has  been  holden  that  rents  issuing  out  of  freehold  lands  are  Qmnj, 
alone  within  the  statute ;  consequently  that  it  does  not  extend  ^atute  ^  x^*^ 
to  enable  executors  or  administrators  to  distrain  for  the  arrears  tends  to  copy- 
of  rents  issuing  out  of  copyhold  (;') .     It  should  also  be  observed 

(/)  Co.  Lit.  1G2,  h;    OgneVs  Case,  (q)  Co.  Lit.  162,  b;  Edrich's  Case, 

4  Co.  50,  b.  5  Co.  118. 

(?h)  Co.  Lit.  162,  b;  OgneVs  Case,  (r)  Co.  Lit.  162,  b. 

4  Co.  50,  b.  {s)  Ibid. 

(ji)  Co.  Lit.  162,  b.  \t)  Appleton  v.  Doihj,  Yelv.  135; 

(o)  Co.  Lit.  162,  b.  Bull.  N.  P.  57.     But  in  GHb.  Ten. 

[p)  Lambert  \.  Austin,  Cro.^Wz.  186,  187,  188,  there  is  the  follow- 

333 ;  Lord  Fairfax  v.  Lord  Derby,  ing  passage  :  "In  the  supj^lement 

2  Vern.  612.  to    my   Lord    Coke's    Treatise    of 
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that  sect.  1  of  the  Land  Transfer  Act,  1897,  which  vests  the 

real  estate  in  the  legal  personal  representative,  excepts  from  the 

definition  of  real  estate  given  in  sub-sect.  4  "  land  of  copyhold 

tenure  or  customary  freehold  in  any  case  in  which  an  admission 

or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 

title  of  a  purchaser  from  the  customary  tenant." 

Distress  by  jf  j^  r^^-xxi  makes  a  lease  for  life  or  lives,  or  a  gift  in  tail, 

lessor  who  has  reserving  a  rent,  this  is  a  rent-service  within  the  statute  of 

leased  for  a      jJq^.    YIII.  (?0-     But   whether   if   a   person  seised  in  fee  of 

term  or  at  ^       ^   \  _        ••■ 

will:  land   demised   it   for  years,   reserving  rent,   his   executor    or 

administrator   could,   under  this   statute,    distrain   for   arrears 
of   rent  incm-red  in   his  lifetime,   was   a  question  which  had 


Copyholds  (s.  21,  Tracts  216),  it  is 
said  that  tho  32  Hen.  YIII.  c.  8, 
concerning  remedies  for  arrears  of 
rent,  extends  not  to  copyholds.  To 
prove  which,  a  case  is  cited  in  2 
Leon.  109,  which  is  this  :  A  lord  of 
a  manor,  whereof  were  divers  coj^y- 
holders,  granted  a  rent- charge  for 
life,  and  afterwards  made  a  feoff- 
ment of  the  manor  to  J.  S.  in  fee, 
who  granted  a  coj^yhold  for  life  to 
B.  ;  J.  S.  died,  and  the  grantee  of 
the  rent  died,  and  his  executors 
distrained  for  the  arrears  in  B.'s 
copyhold  lands ;  and  it  is  there 
said,  it  was  held  by  the  Court  that 
the  distress  was  not  well  taken ; 
and  the  reason  is,  because  the 
words  of  the  statu.te  are  claiming 
only  by  and  from  him ;  and  the 
copyholder  doth  not  only  claim  by 
his  grantor,  but  by  custom.  This 
opinion,  as  it  seems,  was  upon  the 
first  hearing  of  the  cause ;  for  the 
very  case  is  reported  quite  con- 
trary by  the  same  reporter,  2  Leon. 
152;  3  Leon.  59;  Moor.  812;  and 
it  is  said  to  be  resolved  by  all  the 
judges  but  Fenner,  that  the  coj)y- 
hold  should  be  charged  with  the 
rent-charge;  for  the  custom  is  no 
part  of  his  title,  but  only  appoints 
how  he  shall  hold :  and  since  it 
was  charged  in  the  lord's  hands. 


it  is  plainly  within  the  intent  and 
meaning  of  the  Act,  as  well  as  the 
words,  to  be  charged  in  the  copy- 
holder's hands;  and  to  this  pur- 
pose there  is  a  case  in  Dyer,  270,  h, 
adjudged.  But  if  the  case  were 
adjudged,  that  the  lands  should 
not  be  charged  in  the  copyholder's 
hands  on  that  reason,  that  he  doth 
not  claim  only  by  and  from,  &c., 
but  by  custom,  yet  that  would 
never  warrant  so  general  a  con- 
clusion, that  the  statute  in  no 
other  part  should  extend  to  copy- 
holds, and  that  if  a  rent  were 
granted  out  of  a  copyhold  in  fee, 
and  the  grantee  died,  that  his  exe- 
cutors should  not  have  debt  or  dis- 
train. But  turn  the  tables,  and  if 
the  Act  of  Parliament  doth  in  point 
extend  to  copyholds,  as  lands  that 
are  claimed  by,  &c.,  and  that  which 
in  this  case  only  doth  make  a 
doubt,  is  overniled,  then  this  is  a 
strong  argument,  that  in  other 
cases,  where  that  is  not  which  oc- 
casioned the  doubt,  the  statute 
shall  extend  to  copyholds,  espe- 
cially since  the  Act  was  made  to 
remedy  an  apparent  wrong,  and 
doth  no  harm  either  to  lord  or 
tenant." 

[u)  Co.  Lit.  162,  h. 
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been  much  discussed,  and  was  not  settled  until  the  cases 
of  Prescott  v.  Boucher  (x)  and  Jones  v.  Jones  (y),  which  decided 
the  point  in  the  negative ;  on  the  ground  that  the  deceased 
was  not  tenant  in  fee  simple,  or  indeed  tenant  at  all,  of  the 
rent. 

But  by  statute  3  &  4  Will.  IV.  c.  42,  s.  37,  it  was  enacted,  3  &  4  wm. 
"  that  it  shall  be  lawful  for  the  executors  or  administrators  of  g.  37/    "' 
any  lessor  or  landlord  to  distrain  upon  the  lands  demised  for 
any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such 
lessor  or  landlord  in  his  lifetime  in  like  manner  as  such  lessor 
or  landlord  might  have  done  in  his  lifetime." 

By  sect.  38,  it  is  f mother  enacted,  "  that  such  arrearages 
may  be  distrained  for  after  the  end  or  determination  of  such 
term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or 
lease  had  not  been  ended  or  determined,  provided  that  such 
distress  be  made  within  the  space  of  six  calendar  months 
after  the  determination  of  such  term  or  lease,  and  during  the 
continuance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due :  provided  also,  that  all  and  every  the 
powers  and  provisions  in  the  several  statutes  made  relating 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so 
made  as  aforesaid"  {z). 

The  Land  Transfer  Act,  1897,  however,  would  seem  now  to 
supersede  this  statute  where  the  arrears  are  no  longer  severed 
from  the  reversion,  but  both  vest  in  the  legal  personal  repre- 
sentative. 

Several  executors  or  administrators  may  all  join  in  distrain-  Executors 
ing,  or  any  one  may  distrain  alone,  for  the  whole  rent  due,  for  distoinln^c!^ 
they  are  regarded  in  the  light  of  an  individual  iDerson  ia).  or  one  of 

several  exe- 

If  an  administrator  makes  an  underlease  of  a  term  of  years  outers  may 
of  the  deceased,  reserving  rent  to  himself,  his  executors,  &c.,  J*"  ^'^™  ^ '^°^- 

,  ,  '   Ivxecutor  of 

it  has  been  held  that  his  executors,  and  not  the  administrator  administrator 
de  bonis  nan,  shall  have  the  rent :  but  it  would  seem  that  they  underlet. 
cannot  distrain  for  it  {b),  because  the  reversion  belongs  to  the 

(x)  3  B.  &  Ad.  849.  of    holdings    to    which    the    Act 

(2/)  Ibid.  967.  appHes. 

{z)  Pt.     2    of    the    Agricultural  («)  ^  ^^«-  ^^^-  ^0,  tit.   Exors. 

Holdings  Act,  1883  (46  &  47  Vict.  ,iJ  n  v     t       ■,     -c 

^  ^  (/')  Drue    V.   Bayhe,    1    Freem. 

c.  61),  imposes  certain  restrictions      (x.     B.),     392,     403.      See     ante, 
on  the  right  of  distress  in  the  case      p.  689. 
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administrator   de   bonis  non ;    and  a  reversion  is  necessary  to 
found  tlio  remedy  by  distress  {c) . 


Tlio  executor  It  is  a  general  rule  of  law  and  equity,  that  an  executor  or 
lutV^'ow'^*'"'  ^^^"liiiistrator  has  an  absolute  power  of  disposal  over  the  whole 
over  the  whole  jiersonal  effects  of  his  testator  or  intestate  ;  and  that  they  cannot 
e«tatoT  ^6   followed   by   creditors  (r/),   much    less   by   legatees,    either 

the  assets  general  or  specific,  into  tlie  hands  of  ilio  alienee  (^').  The 
lowed  iuto  t*he  pi'iii^'ipl©  is,  that  the  executor  or  administrator,  in  many  in- 
stances, must  sell,  in  order  to  perform  his  duty  in  paying  debts, 
&c.  :  and  no  one  would  deal  with  an  executor  or  administrator, 
if  liable  afterwards  to  be  called  to  account  (/) .  And  now  by 
sect,  1  of  the  Land  Transfer  Act,  1897,  the  real  estate,  as 
defined  by  the  Act,  of  a  testator  or  intestate  dying  after  the 
commencement  of  the  Act,  in  like   manner  devolves   to  and 


hands  of  his 
alienee : 


(c)  See  Burne  v.  Richardson,  4 
Taunt.  720 ;  Lewis  v.  Baker,  W.  N. 
(1904),  p.  190. 

((7)  Nor  can  they  be  followed  by 
one  wlio  lias  paid  off  a  debt  of  tlie 
testator's,  or  who  has  made  ad- 
vances to  the  executor  to  enable 
him.  to  do  so  :  Haynes  v.  Forsliaiv, 
11  Hare,  93.  It  is  plain  that  a 
creditor  has  no  specific  right  against 
the  leaseholds,  or  against  any  other 
chattel  of  the  deceased  debtor  of 
which  the  executor  may  have  taken 
possession.  He  has  a  right  to  sue 
the  executor  and  to  obtain  a  decree 
against  him.  But  it  is  doubtful 
whether  upon  a  common  decree  for 
an  account  any  right  would  attach 
upon  the  leaseholds  or  upon  any 
specific  chattels,  unless  the  decree 
also  directed  a  sale  of  such  lease- 
holds or  chattels:  ^erWood,  V.-C, 
in  Simpson  v.  Morley,  2  Kay  &  J. 
71,  75,  76. 

{(■)  Whale  V.  Booth,  4  T.  E.  625, 
note  to  Tarr  v.  Newman  ;  Nugent 
V.  Oiffard,  1  Atk.  463.  See  also 
Spackman  v.  Timhrell,  8  Sim.  260, 
where  a  testator  bequeathed  lease- 
holds to  his  son,  and  appointed 
him   and  another  person  his  exe- 


cutors :  Three  years  after  the  tes- 
tator's death,  the  son  settled  the 
leaseholds,  on  liis  marriage :  And 
Sir  L.  ShadweU,  V.-C,  held  that 
as  against  the  son's  wife  and  chil- 
dren, the  property  was  not  liable 
to  the  testator's  creditors.  See 
also  Dilkes  v.  Broadmead,  2  De 
G.  F.  &  J.  566,  accord.  So  where 
an  executrix,  after  probate  and 
after  judgment  recovered  against 
her  for  a  debt  due  from  her  testator, 
assigned  all  his  property  and  effects 
to  trustees  for  the  benefit  of  his 
creditors,  the  assignment  was  held 
valid  as  against  the  judgment 
creditor:  Wolverhampton  Bank  v. 
Marston,  7  H.  &  N.  148. 

(/)  By  Lord  Mansfield  in  Whale 
V.  Booth.  So  if  a  temporary  exe- 
cutor or  administrator  has  sold  the 
goods  there  is  no  remedy  against 
the  vendees:  Chandler  v.  Thovip- 
son ,  Hob.  266 :  unless  the  trans- 
action be  fraudulent,  as  where  an 
administrator  durante  minore  eetate 
sold  East  India  stock,  and  the 
buyer  had  full  notice  that  it  was 
the  stock  of  the  infant :  Munn  v. 
Dunkin,  Finch.  E.  298.  See  post, 
pp.  703,  704. 
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becomes  vested  in  his  personal  representatives  as  if  it  were  a 
chattel  real.  And  by  sect.  2  (3)  of  the  same  Act,  in  tlie 
administration  of  the  assets  of  such  deceased  person  his  real 
estate  is  to  be  administered  in  the  same  manner,  subject  to  the 
same  liabilities  for  debt,  costs,  and  expenses,  and  with  the  same 
incidents  as  if  it  were  personal  estate. 

The  power  of  the  executors  to  dispose  of  a  chattel  specifically  f^^^  specific 
bequeathed  seems  to  have  been  formerly  questioned  {(j) ;  but  suc- 
ceeding cases  in  modern  times  have  established  it  beyond  dis- 
pute (/(•).  So  now,  since  the  Land  Transfer  Act,  1897,  the  legal 
personal  representative  has  power  to  dispose  of  specifically 
devised  real  estate  (/) . 

As  an  executor  may  absolutely  dispose  of  the  testator's  assets  the  executor 
for  the  general  purposes  of  the  Will,  there  seems  no  good  reason  the^assetsT°^ 
why,  in  the  exercise  of  a  sound  discretion,  and  presuming  the 
language  of  the  Will  does  not  peremptorily  require  an  absolute 
sale,  the  executor  may  not  raise  the  money  required  by  a  partial 
sale  or  mortgage  of  the  assets  (/.•) .  And,  accordingly,  the  power 
of  an  executor  or  administrator  to  mortg-affe  the  assets  has  been 


{g)  Humhle  v.  Bill,  2  Veru.  444. 

(/i)  Ewer  v.  Corbet,  2  P.  Wms. 
149;  Burling  v.  Stonard,  ibid.  150; 
Langley  v.  Lord  Oxford,  Ambl.  17. 
Lord  St.  Leonards,  in  his  Treatise 
on  Vendors  and  Purchasers  (vol.  ii. 
p.  56,  9th  edit.),  considers  it  doubt- 
ful whether  it  is  safe  to  take  an 
assignment  of  a  specific  legacy  from 
the  executor  without  the  concur- 
rence of  the  sjiecific  legatee,  lest  the 
executor  should  have  assented  to 
the  bequest :  and  he  cites  Tomlin- 
son  V.  Smith,  Pinch.  378.  But 
Mr.  Coote  (Mortg.  5th  edit.  309) 
observes  that  that  was  a  case  of 
gross  fraud;  and  concludes  from 
all  the  cases,  that  if  a  purchaser  or 
mortgagee  shall  bo7id  fide  deal  with 
an  executor,  within  a  reasonable 
time  after  the  testator's  death,  and 
obtain  possession  of  the  muniments 
of  title,  a  specific  legatee  would 
never  be  permitted,  at  law  or  in 
equity,  to  set  uj)  the  executor's 
assent  against  the  sale  or  mortgage ; 


for  by  sale  and  delivery,  the  title 
of  the  pui'chaser  or  mortgagee  is 
complete.  However,  the  general 
rule  certainly  is  that,  at  law,  the 
title  to  any  specific  thing  be- 
queathed vests,  upon  the  assent  of 
the  executor,  absolutely  in  the 
legatee,  so  as  to  enable  him  to 
bring  an  action  of  ejectment  for  a 
chattel  leasehold,  or  trover  for  the 
goods  which  are  the  subject  of  the 
legacy.  (See  Doe  v.  Ouy,  3  East, 
120;  Williams  v.  Lee,  3  Atk.  223; 
andjiost,  p.  1107  et  seq.)  And  even 
in  equity,  if  the  legatee,  after  the 
assent,  were  to  assign  to  a  bond  fide 
purchaser,  the  title  of  such  an 
assignee  would,  it  would  seem,  be 
better  than  that  of  any  subsequent 
purchaser  from  the  executors.  See 
2)ost,  Pt.  III.  Bk.  III.  Ch.  IV.  §  III. 
p.  1108;  and  cf.  Brickdale  &  Shel- 
don, Land  Transfer  Acts,  p.  247. 

(/)  See  Land  Transfer  Act,  1897, 
s.  2  (2)  and  {3),2Mst,  pp.  1276,  1277. 

(A:)  Coote  on  Mortg.  7th  edit.  414. 


702 


Oj  the  Power  of  an  Executor.     [Pt.  iii.  Bk.  i. 


a  purchaser 
from  an  exe- 
cutor is  not 
bound  to  see 
to  the  appli- 


recognizod  by  liigli  aulliorities  on  several  occasions  (/).  The 
mortg-age  may  be  cither  of  legal  or  equitable  assets  (/>?),  or  of 
mere  choses  in  action  {n),  and  may  be  by  actual  assignment,  or  by 
deposit  (o),  and  it  may  properly  give  the  mortgagee  a  power  of 
sale  (p).  So,  the  executor  may  pledge  a  part  of  the  assets  for 
the  purpose  of  better  enabling  him  to  administer  the  estate  ;  and 
it  would  seem  that  the  pledgee  may  sell  the  things  pledged,  if 
they  are  not  redeemed  within  the  proper  time  (7) .  The  power 
to  mortgage  the  assets  is  not  taken  away  by  a  decree  for 
administration,  where  no  receiver  has  been  appointed  and  no 
injunction  granted  (;•). 

It  would  seem  that  the  effect  of  the  provisions  of  the  Land 
Transfer  Act,  1897,  above  referred  to,  is  to  extend  this  power  to 
mortgage  to  the  real  estate  which  by  that  Act  is  now  vested  in 
the  personal  representatives  in  the  case  of  testators  dying  after 
the  commencement  of  the  Act. 

Again,  it  is  not  incumbent  on  the  piu-chaser  or  mortgagee  of 
the  assets  to  see  the  money  properly  applied,  although  he  knew 
he  was  dealing  with  an  executor  (s) .     "It  is  of  great  conse- 


(/)  By  Lord  Hardwicke  in  3Tead 
V.  Orrenj,  3  Atk.  239;  by  Lord 
Thuiiow  in  Scott  v.  Tyler,  2  Dick. 
725  ;  and  by  Lord  Eldon  in  M'Leod 
V.  Drummond,  17  Ves.  154 ;  Child 
v.  Thorleij,  16  0.  D.  151. 

(m)  Nugent  v.  Oiffard,  1  Atk. 
463  ;  Graham  v.  Drummond,  [1896] 
1  Ch.  968.  In  both  these  cases  the 
executor  was  also  residuary  legatee. 
See  also  Coote  on  Mortg.  7th  edit. 
419. 

[n)  Scott  Y.  Tyler,  2  Dick.  724; 
Vane  v.  Ric/den,  L.  E.  5  Ch.  667. 

(o)  Hid.;  Coote  on  Mortg.  7th 
edit.  419. 

[jp)  RusstU  V.  Plaice,  18  Beav.  21. 

Iq)  Russell  v.  Plaice,  18  Beav.  28, 
29. 

(r)  Berry  v.  Gibbons,  L.  E.  8  Ch. 
747. 

(s)  M^Lcody.  Drummond,  17  Ves. 
154.  Although  an  executor  or  ad- 
ministrator, purporting  to  act  as 
such,  will  generally  confer  a  good 
title  upon  an  alienee  to  whom  he 


conveys  or  transfers  a  legal  estate 
or  title,  and  the  alienee  has  no 
obligation  to  see  the  consideration 
money  properly  aiJi^lied,  yet  as  the 
executor  or  administrator  has  no 
right  to  raise  money  for  his  own 
piu'poses  or  otherwise  than  for  the 
purpose  of  the  j)erformance  of  the 
duties  of  administration,  so  a  mort- 
gage for  purjDoses  foreign  to  the 
administration  will  be  set  aside  as 
against  a  mortgagee  who  has  notice 
of  the  purpose  for  which  the  money 
is  raised  :  Ricketts  v.  Lcivis,  20  C.  D. 
745.  In  the  argument  in  Re  Mor- 
gan, 18  C.  D.  93,  Fry,  J.,  put  three 
possible  cases — (i)  An  executor  as 
executor  boiTows  money  ostensibly 
for  executorship  purposes  on  the 
security  of  the  testator's  assets; 
that  is  a  valid  transaction  {Berry 
V.  Gibbons,  L.  E.  8  Ch.  747) ;  (ii)  A 
man,  known  to  be  an  executor, 
borrows  on  the  security  of  the  as- 
sets admittedly  for  his  own  private 
purposes  ;  that  is  invalid  ( Wilson  y. 
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quence,"  said  Lord  Thurlow,  in  8coU  v.  Tyler  (t),  "tliat  no  rule  cation  of  the 
should  be  laid  down  here  which  may  impede  executors  in  their  ^^^ey  r" 
administration,  or  render  their  disposition  of  the  testator's  effects 
unsafe  or  uncertain  to  a  purchaser  :  His  title  is  complete  by  sale 
and  delivery :  w/iaf  becomes  of  the  price  is  of  no  concern  to  him.  This 
observation  applies  equally  to  mortgages  or  pledges,  and  even  to 
the  present  instances  where  assignable  bonds  were  merely  pledged 
without  assignment." 

In  the  case  of  a  legral  transfer  exceptions  to  the  general  power  exception     _ 

,      .    .   ,      ,        J       T  e   ii  1    J.        p   L^       where  there  is 

of  the  executor  or  administrator  to  dispose  oi  the  estate  oi  tne  collusion  be- 
testator  or  intestate  will  be  found  in  those  cases  only  where  ^^^^^j^^g^ 
collusion  exists  between  the  purchaser,  the  mortgagee,  and  the  and  the 
personal  representative.    That  an  executor  may  waste  the  money 
is  not  alone  sufficient  to  invalidate  the  sale  or  mortgage ;  it  must 
further  appear  that  the  purchaser  or  mortgagee  participated  in 
the  devastavit,  or  breach  of  duty  in  the  executor  {u). 

Fraud  and  covin  will  vitiate  any  transaction,  and  turn  it  to  a 
mere  colour.  If,  therefore,  a  man  concerts  with  an  executor,  by 
obtaining  the  testator's  effects  at  a  nominal  price,  or  at  a  fraudu- 
lent undervalue  {x) ,  or  by  applying  the  real  value  to  the  purchase 
of  other  subjects,  for  his  own  behoof,  or  in  any  other  manner, 

Moore,   1   M.  »fe  K.  337);  (iii)  An  estate,  lie  is  to  be  presumed  to  be 

executor,  not  known  to  be  such,  acting  in  the  discharge  of  the  duties 

borrows  money  for  bis  own  private  imposed  on  bim  as  executor,  unless 

purposes  on  the   security  of  that  there  is  something  in  the  transac- 

wbicb  appears  to  be  his  own  pro-  tion  which  shows  the  contrary ;  and 

perty  but  which  is  really  the  testa-  further,  the  contrary  is  not  made 

tor's  property.     This  last  was  the  out  merely  from  the  circumstance 

case  before  Fry,  J.,  and  he  held  that  the  conveyance   or  mortgage 

that  the  transaction  was  invalid,  does  not  purport  to  be  executed  by 

and  his  decision  was  confirmed  by  him  in  that  capacity :  per  Stirling, 

the  Court  of  Appeal,  but  the  mort-  J.,  in   lie  Venn  and   Furze's    Con- 

gage  was   an   equitable    mortgage  trad,  [1894]  2  Ch.  101,  114. 

only  by  deposit.     The  conflict  here,  ,^-.  ^  j){(,-^   725 
it  is  to  be  noted,  was  between  two 

equitable  titles,    of  which  that  of  («)  Wtiale  v.  Booth,  4  T.  E.  625, 

the  estate  was  prior  to  that  of  the  note. 

mortgagee;  but  Jessel,  M.   E.,  at  {x)  Thus,  a  sale  by  an  adminis- 

p.  103,    implies  that  if  the  mort-  trator  to  bis  brother  and  co-partner 

gagee  had  got  the  legal  title,  being  was  set  aside,  it  appearing  to  tho 

a  purchaser  without    notice,    this  Coui't,  from  the  evidence,  that  the 

title  would  have  prevailed.  sale  was  made  at  an  undervalue  so 

Where  a  person  who  fills  the  posi-  gross,  that  it  ought  to  be  deemed 

tion  of  an  executor  is  found  selling  fraudulent  and  void :    Bice  v.  Gor- 

or  mortgaging  part  of  his  testator's  don,  11  Beav.  265. 


704  Of  the  Poiver  of  an  Executor.     [Pt.  iir.  Bk.  i. 

contrary  to  the  duty  of  tlie  ofBce  of  executor,  sueli  concert  will 
involve  the  seeming  purchaser  or  pawnee,  and  make  him  liable 
to  the  full  value  (y) . 

Tlius,  whore  the  person  to  whom  the  executor  collusively 
passes  the  property  knows  that  the  executor  is  acting  in  viola- 
tion of  his  trust,  and  in  fraud  of  the  persons  interested  in  the 
due  administration  of  tlie  assets,  the  fraud  vitiates  the  transac- 
tion, and  the  attempt  to  transfer  the  property  is  ineffectual  and 
void :  Therefore,  in  Doe  v.  Fallows  (z),  where  an  administratrix, 
being  indebted  to  an  attorney  for  rent,  executed  to  him  a  mort- 
gage of  leasehold  property  belonging  to  her  intestate,  which 
falsely  recited  that  300/.  was  paid  as  a  consideration ;  and  the 
next  of  kin,  not  knowing  the  facts,  were  induced,  by  misrepre- 
sentation, to  execute  the  mortgage ;  and  the  jury  at  the  trial 
found  that  the  deed  had  not  been  fairly  obtained ;  the  Court  of 
Exchequer  held,  that  the  mortgagee  was  not  entitled  to  recover 
in  ejectment  against  the  next  of  kin,  because  of  the  fraud  ;  nor 
against  the  administratrix,  w4io  was  the  widow  of  the  intestate, 
as  to  her  share  of  the  term,  because,  as  the  accounts  of  the 
estate  had  not  been  w^ound  up,  it  could  not  be  ascertained 
whether  there  would  be  any  surplus,  or  any  part  which  would 
belong  to  the  widow  {a). 
•whether  a  sale  Formerly  at  law  (/>'),  it  was  laid  down,  that  the  executor 
S  an  execu-'"'  ^'^S^^  ^^'^^^  ^  ^^^^^  ^^1^  of  the  efPects  in  satisfaction  of  his  own 
tor's  private  private  debt,  although  the  purchaser  knew  the  goods  sold  w^ere 
the  goods  of  the  testator  or  intestate  (r).      But  in  equity  it 

(?/)  By  Lord  Thiu-low  in  Scott  v.  against  the  goods  of  tlie  intestate : 

Tyler,  2  Dick.  725.     See  also  the  or,  in  equity,  as  against  the  next  of 

stat.  43  Eliz.  c.  8  {ante,  p.  185),  as  kin. 

to  treating  the  collusive  purchaser  (6)  See  the  observations  of  Lord 

as  an  executor  de  so)i  tort.  Mansfield,  in  Whale  v.  Booth  ;  and 

(z)  2    Crompt.    &   Jerv.   481  ;    2  of  Bayley,   B.,  in  Doe  v.  Fallows, 

Tyrw.  462.  I'hi  siqyra. 

(a)  It  is   submitted,  with  great  (c)  Whale  v.  Booth,  4  T.  E.  625, 

deference,  that  the  correctness  of  in  notis ;  Farr  v.  Newman,  4  T.  E. 

this     decision    may    be     doubted.  642,  645.     But  Lord  Mansfield  in- 

Sm-ely  the  assignment  of  the  term  timated  in  Whale  v.  Booth,  that  if 

passed  the  legal  estate   from  the  the  purchaser  knetv  the  clelts  tvere 

administratrix  to  the  lessor  of  the  unpaid,  it  would  be  a  fraud   and 

plaintiff  :    and,    therefore,    he  was  vitiate  the  sale.     The  rule,  as  laid 

entitled  to  recover  at  law,  though  down  by  Bayley,  B.,  in  delivering 

the  assignment  might  be  void  at  the  judgment  of  the  Coiu-t  in  Doe 

law  with  regard  to  the  execution  v.  Fallows,  uhi  supra,  was  that  the 

of  the   creditors    of    the  intestate  execiitor  might  make  an  effectual 
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seems  to  be  established,  tbat,  generally  speaking,  the  executor  or 
administrator  can  make  no  valid  sale  or  pledge  of  the  assets  as  a 
security  for,  or  in  payment  of  his  own  debt :  on  the  principle 
that  the  transaction  itself  gives  the  piu'chaser  or  mortgagee 
notice  of  the  misapplication,  and  necessarily  involves  his  partici- 
pation in  the  breach  of  duty  {d). 

If  an  executor,  who  is  also  residuary  legatee,  sells  or  mortgages 
an  asset  for  valuable  consideration  to  a  person  who  has  no  notice 
of  the  existence  of  unsatisfied  debts  of  the  testator,  or  of  any 
ground  which  renders  it  improper  for  the  executor  so  to  deal 
wdth   the  asset,  that   person's   purchase  or   mortgage   is  valid 


disposal  of  the  assets  in  considera- 
tion of  a  debt  of  his  own,  and  to 
discharge  his  own  debt,  if  there 
were  no  fraud  in  the  creditor  in 
accepting  of  such  disposal.  An 
executor  is  not  entitled  to  mort- 
gage his  testator's  assets  to  a  build- 
ing society  so  as  to  charge  them 
with  his  own  general  liabilities  or 
responsibilities,  as  a  shareholder  of 
the  society.  Such  a  mortgage  is 
not,  however,  void,  but  is  good  as 
against  the  beneficiaries  to  the 
extent  of  the  money  advanced  and 
reasonable  interest,  provided  it  be 
not  a  coloui'able  device  to  secure  an 
advance  to  the  executor  in  his  per- 
sonal capacity:  Thome  v.  Thome, 
[1893]  3  Ch.  196. 

{d)  Bonnet/  v.  Eidrjard,  1  Cox, 
145,  148;  Scott  v.  Tyler,  2  Dick. 
724;  S.  C.  2  Bro.  C.  C.  433;  HiU 
V.  Simpson,  7  Ves.  152;  Andrew  v. 
WrigJey,  4  Bro.  C.  C.  136,  by  Lord 
Alvanley;  M'Lcod  v.  Driimmond, 
17  Ves.  154,  170,  by  Lord  Eldon  ; 
Keane  v.  Paiharts,  4  Madd.  357,  358, 
by  Sir  J.  Leach  ;  Watkins  v.  Cheek, 
2  Sim.  &  Stu.  205 ;  CaUidge  v. 
Boativright,  1  E.uss.  Chanc.  Cas. 
549;  Wilson  v.  Moore,  1  M.  &  K. 
337;  Eland  v.  Eland,  4  M.  &  Cr. 
427,  by  Lord  Cottenham ;  Pannell 
V.  Hurley,  2  CoU.  241 ;  Haynes  v. 

W.E. VOI-.  1. 


Forshaw,  11  Hare,  99,  by  "Wood, 
V.-C;  Cole  v.  Muddle,  10  Hare, 
186;  Downes  v.  Power,  2  Ball  &  B. 
491  ;  Collinson  v.  Lister,  20  Beav. 
356;  Be  Morgan,  18  C.  D.  93,  98, 
2ier  Fry,  J.  ;  Bicketts  v.  Lewis,  20 
C.  D.  745.  And  see  ante,  p.  702, 
n.  (s).  And  now  since  the  Judica- 
ture Act,  1873,  it  seems  that  the 
rule  established  in  equity  wUl 
govern  the  case  as  it  is  provided  in 
that  Act  (s.  25,  sub-s.  11),  that 
generally  in  all  matters,  in  which 
there  is  any  conflict  or  variance 
between  the  rules  of  equity  and 
the  rules  of  common  law  with  re- 
ference to  the  same  matter,  the 
rules  of  equity  shall  prevail.  It 
must  not,  however,  be  understood 
from  this  that  the  legal  and  equi- 
table rights  should  be  treated  as 
identical,  but  only  that  the  Court 
should  administer  both  legal  and 
equitable  principles  :  Joseph  v. 
Ltjons,  15  Q.  B.  D.  280;  Cooper  v. 
Vesey,  20  C.  D.  611;  Manners  v. 
Mew,  29  C.  D.  725.  But  it  is  not 
enough  to  impeach  a  mortgage  by 
an  executor  that  the  advances  were 
originally  made  to  him  without 
security  and  that  the  security  was 
afterwards  added :  3Iiles  v.  Burn- 
ford,  2  De  O.  M.  &  G.  641. 

z  z 
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■whei'e  there  is 
collusion 
legatees  as 
"Well  as 
creditors  may 
follow  the 
asiets : 

an  executor 
cannot  pur- 
chase the 
assets  from, 
himself : 


an  executor 
of  a  deceased 
partner  may- 
sell  his  share 
to  the  survi- 
ving partners. 


against  any  unsatisfied  creditor  of  the  testator  {e) .  This  doctrine 
applies  to  equitable  no  less  than  to  legal  assets  (./'). 

If  tlie  executor  be  also  specific  legatee,  a  sale  or  mortgage 
from  him  of  the  specific  legacy  for  satisfaction  of  his  private 
debt  will  be  safe,  unless  it  can  bo  shown  that  the  purchaser  or 
mortgagee  knew  there  were  debts  unpaid  {g). 

Where  there  exists  such  collusion  as  to  render  the  dealing 
invalid,  not  only  a  creditor,  but  a  legatee,  whether  general  or 
specific,  is  entitled  to  follow  the  assets  (//).  But  they  must 
enforce  their  right  within  a  reasonable  time,  or  it  may  be  barred 
by  their  acquiescence  (/). 

An  executor  caunot  be  allowed,  either  immediately  or  by 
means  of  a  trustee,  to  be  the  purchaser  from  himself  of  any  part 
of  the  assets,  but  shall  be  considered  a  trustee  for  the  persons 
interested  in  the  estate,  and  shall  account  for  the  utmost  extent 
of  advantage  made  by  him  of  the  subject  so  purchased  [k). 

But  the  executor  of  a  deceased  partner  is  warranted,  in  equity 
as  well  as  at  law,  in  selling  the  share  of  the  deceased  to  the 
surviving  partners,  if  this  can  be  done  fairly  and  properly  : 
Though  when  such  a  relation  subsists  between  the  parties. 
Courts  of  Justice  will  look  at  such  transactions  with  close  atten- 
tion ;  for  in  dealings  between  the  executor  of  a  deceased  partner 
and  the  surviving  partners  there  may  be  an  inequality  in  respect 
of  knowledge,  which  may  be  taken  advantage  of  in  such  a  way 
as  to  lead  to  inequitable  and  unfair  results  (/). 

A  sale  is  not  avoided  merely  because,  when  entered  upon,  the 


(e)  Nucjent  v.  Oifford,  1  Atk.  463 
Mead  v.  Lord  Orrery,  3  Atk.  235 
Taylor  v.  HawMns,  8  Ves.  209 
Whale  \.  Booth,  4  T.  R.  625,  n.  (a) 
Storry  v.  Walsh,  18  Beav.  559 
Graham  v.  Drummond,  [1896]  1  Ch. 
968,  974. 

(/)  Oraham  v.  Drummond,  nhi 
supra. 

(g)  Taylor  v.  Haivldns,  8  Ves. 
209;  Hall  y.  Andrews,  27  L.  T. 
195;  20  W.  E.  799;  Coote  on 
Mortg.  7tli  edit.  416. 

(A)  Hill  V.  Sim2)son,  7  Ves.  152  ; 
IPLeod  V.  Drummond,  17  Ves.  169; 
Wilson  V.  Moore,  1  M.  &  K.  337. 

(/)  Elliott  V.  Merrima7i,  2  Atk. 
41 ;  Andrew  v.  Wrif/ley,  4  Bi'O.  C.  C. 


125;  M'Leody.  Drummond,  before 
Sii-  W.  Grant,  14  Ves.  353,  359,  363 ; 
8.  C.  beforo  Lord  Eldon,  17  Ves. 
152. 

{k)  Hall  v.  Hallett,  1  Cox,  134 ; 
Watso7i  V.  Toone,  6  Madd.  153.  But 
see  2''('sfy  V-  722,  as  to  a  sale  to  an 
executor  wbo  refuses  to  act,  or 
has  renounced.  Executors  having 
been  directed  by  a  "Will  to  sell  the 
real  estate,  if  tbey  allow  one  of  their 
number  to  hold  buildings  at  less 
than  a  fair  occupation  rent,  are 
chargeable  with  what  would  have 
been  a  fair  occuj^ation  rent :  De 
Cordova  v.  De  Cordova,  4  App.  Cas. 
692. 

(l)  ChamhersY. Howell,  11  Beav.  6. 
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piu'chaser  may  at  his  optiou  become  trustee  for  the  property 
purchased  [e.g.  by  proving  a  Will  under  which  he  was  named 
executor),  if  in  point  of  fact  he  never  does  become  such.  Such 
a  purchaser  is  under  no  disability,  and,  in  order  to  avoid  such 
sale,  it  must  be  shown  that  he  in  fact  used  his  power  in  such  a 
way  as  to  render  it  inequitable  that  the  sale  should  be  upheld  {m) . 

It  is  a  general  rule,  deducible  from  the  principles  which  have  Power  of  exe- 
been  above  investigated,  that  executors  and  administrators  may,  gj^^  leases :' 
by  virtue  of  their  office,  dispose  absolutely  of  terms  for  years, 
which  arc  vested  in  them  in  right  of  their  testators  or  intes- 
tates {n)  ;  and  may  make  a  good  title,  even  against  a  specific 
legatee,  unless  the  disposition  be  fraudulent :  So  an  executor  or  and  make 
administrator  may  make  an  underlease  of  such  term  by  leasing 
it  for  a  fewer  number  of  years  and  the  rent  reserved  shall  be 
assets  in  his  hands,  and  go  in  a  course  of  administration  (o). 

This,  however,  is  an  exceptional  mode  of  dealing  with  the 
assets,  and  those  who  accept  the  title  in  that  way  must  take  it 
subject  to  the  question  whether  it  was  the  best  way  of  adminis- 
tering the  assets  [p). 

And  although  an  executor  or  administrator  may  grant  an 
underlease,  if  necessary  for  the  due  administration  of  the  pro- 
perty, he  cannot  give  an  option  of  purchase  at  a  future  time  {q). 

It  would  seem  that  by  virtue  of  sect.  2  (2)  of  the  Land 
Transfer  Act,  1897,  an  executor  or  administrator  might  now, 
in  due  course  of  administration,  in  a  proper  case,  grant  a  lease 
of  his  testator's  or  intestate's  real  estate,  but  it  might  be  difficult 
to  show  that  such  a  course  was  the  best  way  of  administering 
the  assets. 

If  the  executor  or  administrator  dies  without  having  adminis- 
tered the  whole  estate,  it  is  not  in  the  power  of  the  executor  of 

(m)  Clark  v.  CJarlc,  9  App.  Cas.  a  lease  instead  of  selling  the  pre- 
733;  cf.  Be  Boles,  [190*2]  1  Ch.  244;  mises,  and  he  would  sustain  such 
and  see -pos/,  pp.  722,  723.  a  lease    by    an    executor    simply 

(n)  Bac.  Abr.  Leases  (I.),  7.  ^^^^^^  ^^  ^  ^^^^  administration  of 

the  assets,  but  that  a  person  could 

(o)  Ihtd.  j^Q^  Ijg  permitted  to  hold  a  rever- 

{ji)  Oceanic  Steam  Co.  v.  SidJier-  sionary    lease    from    an    executor 

lerry,    16    C.    D.    236,    by   Jessel,  with  full  notice,  without  showing 

M.  E.,  v7>u7.  p.  243.     In  Keating  y.  that     such     lease     was     properly 

Keating,    1  Lloyd    &    Goold,    133,  granted  in  the  due  administration 

Sir  E.  Sugden,   C,  observed  that  of  the  executor's  office, 

many  circumstances  would  justify  (7)  Oceanic  Steam  Co.  v.  Suther- 

an  executor  in  equity  in  granting  hern/,  16  C.  D.  236. 

z  /  2 
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what  under- 
leases by  cxC' 
cutors  are 
good  in 
equity : 


when  the 
power  of  an 
executor  to 
assign  or 
underlet  is 
restrained  by 
a  condition 
not  to  assign, 
&c. 


such  executor  or  tlie  administrator  de  horn's  non,  to  avoid  auy 
sucli  disposition  made  by  the  executor  or  administrator  during 
his  life. 

In  a  case  in  the  Court  of  Chancery  in  Ireland  (>'),  where  the 
children  and  widow  of  an  intestate  had  agreed  to  divide  his 
personal  estate,  including  a  lease  of  a  farm  for  years,  according 
to  the  Statute  of  Distributions,  and  afterwards  the  widow,  not 
being  disposed  to  abide  by  the  arrangement,  took  out  adminis- 
tration, and  leased  the  farm  at  an  undervalue  to  a  person  who 
had  express  notice  of  the  agreement  between  the  widow  and 
children,  and  that  she  was  by  them  called  on  to  sell  the  intestate's 
interest  in  the  farm  ;  Lord  Manners,  C,  set  aside  the  lease  on 
the  application  of  the  children,  and  expressed  his  opinion  that 
even  if  the  lease  were  at  full  value,  yet,  being  taken  by  a  person 
having  notice  that  a  sale  was  called  for,  it  could  not  be  sustained. 

It  should  be  observed,  that  it  has  been  held  that  a  bequest  of 
leaseholds  to  executors,  itpoii  trust  to  set/,  and  to  invest  the  pro- 
ceeds for  the  benefit  of  persons,  some  of  whom  are  infants,  will 
not  enable  them  to  grant  an  underlease  :  And  the  Court  of 
Chancery  will  not  enforce  performance  of  an  agreement  to  take 
such  underlease  («). 

It  remains  to  consider  how  far  this  power  of  the  executor  or 
administrator  to  assign  or  underlet  may  be  restrained  by  the 
provisions  contained  in  the  lease  itself.  If  a  lease  be  made  for 
a  term  of  years,  iqwn  condition,  that  if  the  lessee  shall  assign  his 
term  without  the  assent  of  the  lessor,  it  shall  be  lawful  for  the 
lessor  to  re-enter,  the  term  shall  nevertheless  vest  in  the  executor 
or  administrator  of  the  lessee  without  any  breach  of  such  con- 
dition (f).  But  a  question  arises,  whether  when  a  lease  for 
years,  with  a  condition  or  covenant  restraining  alienation  or 


(r)  Drohan  v.  Drohan,  1  Ball  & 
Beat.  185. 

(s)  Evans  v.  JacJcsori,  8  Sim.  217. 

(t)  Parry  v.  Harhert,  Dyer,  45,  h. 
It  lias  been  questioned  wliether  a 
bequest  of  a  term  by  Will  to  a 
specific  legatee  is  not  a  breach  of  a 
condition  not  to  alien :  Berry  v. 
Taunton,  Cro.  Eliz.  331  :  but  see 
Fox  V.  Swann,  Sty.  482 ;  Crusoe 
v.  Bucjhy,  3  Wills.  237 ;  Doe  y. 
Bevan,  3  M.  &  S.  361.  On  prin- 
ciple it  would  seem  that  tho  opinion 


of  Bayley,  J.,  in  Doe  v.  Bevan,  is 
correct,  that  assignment  and  such 
like  words  apjily  only  to  transfer 
inter  vivos,  and  that  if  the  lessor 
desire  to  exclude  a  specific  devise  of 
the  term,  he  must  do  so  by  express 
words  :  Woodfall  on  Landlord  and 
Tenant,  17th  edit.  736.  A  covenant 
against  assignment  is  not  broken 
by  an  involuntary  alienation — e.g., 
to  the  trustee  in  bankrujjtcy  of  the 
lessee  :  Foa,  Landlord  and  Tenant, 
3rd  edit.  247. 
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underletting,  comes  into  the  liands  of  the  executor  or  adminis- 
trator, lie  is  warranted  in  assigning  or  making  an  underlease  of 
it.  Wliere  the  executor  or  administrator  is  named  in  the  con- 
dition or  covenant,  he  is  bound  thereby  :  Therefore,  if  a  lease 
contain  a  proviso,  that  the  lessee,  his  executors  and  administrators 
shall  not  set,  let,  or  assign  over  the  whole  or  part  of  the  premises, 
without  leave  in  writing,  on  pain  of  forfeiting  the  lease,  the 
executor  or  administrator  of  the  lessee  cannot  assign  or  underlet, 
unless  by  leave  in  writing,  without  incurring  a  forfeiture  {ii). 
So  if  the  lessee  covenant  that  he,  his  executors  or  administrators, 
shall  not  assign,  without  licence,  except  by  his  or  their  last  Will 
and  testament,  and  the  lessee  makes  his  Will  and  dies,  the  ex- 
ecutors will  be  bound  by  the  covenant,  and  cannot  sell  the  term 
for  payment  of  debts,  without  the  licence  of  the  lessor  {x) .  But 
if  the  executors  or  administrators  are  not  named  in  the  proviso 
or  covenant,  it  may  be  doubted  whether  the  restriction  will 
extend  to  them  (//).  Thus,  in  an  anonymous  case  in  Dyer  (s), 
a  question  was  asked  upon  these  words  in  a  lease,  "  And  it  shall 
not  be  lawful  for  the  lessee  to  give,  sell,  or  grant  his  estate  and 
term  to  any  person  "uithout  the  leave  of  the  lessor,  upon  pain  of 
forfeitm'e  of  his  said  term  ;  "  the  lessor  and  lessee  die,  and  the 
executor  sells  the  term  without  the  leave  of  the  heir :  And  it 
was  holden,  that  this  is  out  of  the  case  of  forfeiture,  because  the 
restraint  was  only  during  the  lives  of  the  lessor  and  lessee :  And 
yet  it  was  agreed  in  the  bench,  that  the  words  above  make  a 
condition  (r/).  So  in  ^eers  v.  ^/»f/((!'),  a  point  arose  whether 
executors  were  warranted  in  disposing  of  a  lease,  as  assets  of  the 
testator,  where  there  was  a  proviso  against  alienation  by  the 
lessee  :  And  Lord  Thurlow  said,  "  if  A.  lets  a  farm  to  B.  with 
covenant  not  to  alien,  and  B.  dies,  may  not  his  executors  dispose 
of  it  ?  I  think  it  has  been  determined  that  they  may ;  and  I 
have  always  taken  it  as  clear  law.  It  is  an  alienation  by  the 
act  of  God.  I  remember.  Lord  Camden  entered  into  the 
question  much  in  the  same  way.  He  took  it  to  be  clear  law, 
that  an  alienation  by  death  could  not  be  a  forfeiture.  In  case 
of  a  lease  for  years  to  A.,  it  goes  to  his  executor,  not  by  way  of 

(i()  Roe  V.  Harrison,  2  T.  E.  425.  {y)  Roe  v.  Harrison,  2  T.  E.  429, 

See  also  Doe  v.   Bevan,  3  M.  &  S.      ^Y  Ashurst,  J.^    See  also  Phillips 
n-"  V.  Everard,  5  Sim.  102. 

(z)  p.  66  a.,  pi.  8. 

{x)    Lloyd    V.    Crispe,  o    Taunt.  («)  See  also  Touchst.  133. 

249.  \h)   1  Vos.  294. 
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limitation  as  in  the  case  of  a  remainder  over,  &c.,  but  as  coming 
in  the  place  of  tlio  lessee.  I  understood  it  to  bo  well  settled,  as 
I  have  stated."  But  where  a  lease  was  made  for  years  upon 
condition  that  the  lessee,  liis  executors  or  assir/ns,  should  not  alien 
without  the  consent  of  the  lessor,  an  assignment  by  the  adminis- 
ivator  of  the  lessee  was  held  a  breach  of  the  condition  ;  on  the 
ground  of  the  administrator  being  an  assignee  within  the  con- 
dition (r). 

As  to  the  question,  whether,  in  case  a  term  for  years  be 
forfeited  by  reason  of  the  executor  or  administrator  assigning 
or  underletting  without  licence,  relief  can  be  obtained  in  equity ; 
the  general  rule  is,  that  a  Coui-t  of  Equity  will  not  afford  any 
relief  against  a  forfeiture  occasioned  by  assigning  without 
licence  {(I).  And  in  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41,  s.  14),  where  restrictions  are 
placed  on  the  forfeiture  of  leases  for  the  breach  of  certain  cove- 
nants, and  relief  against  such  forfeiture  is  given  to  the  lessee, 
sj)ecial  exception  is  made  in  the  case  of  a  breach  of  a  covenant 
not  to  assign,  underlet,  part  with  the  possession  or  dispose  of 
the  land  leased  (sect.  14,  sub-sect.  6)  ;  against  such  a  breach  the 
Act  gives  no  relief.  However,  where  a  lease  contained  a  cove- 
nant, that  if  the  lessee  should  let  the  premises  for  any  longer 
period  than  three  years,  except  to  the  wife  or  children  of  the 
lessee,  without  licence  of  the  lessor  and  his  assigns  first  had, 
then  the  said  lease  should  be  void,  and  the  executor  of  the  lessee 
sold  the  lease  for  the  payment  of  the  debts  of  his  testator,  the 
plaintiff,  the  purchaser,  was  relieved  against  the  forfeiture  (c). 

Sect.  3  of  the  Conveyancing  and  Law  of  Property  Act,  1892 

(55  &  56  Vict.  c.  13),  provides  that  covenants  against  assigning, 

underletting,  or  parting  with  the  possession  or  disposing  of  land 

or  property  leased  without  licence  or  consent  shall  be  deemed  to 

be  subject  to  a  proviso  that  no  fine  shall  be  payable  for  such 

licence  or  consent,  though  a  reasonable  sum  may  be  charged  for 

expenses  incurred  in  relation  to  such  licence  or  consent. 

The  exeeu-  This  subject  may  be  concluded,  by  observing  that  the  exe- 

of  disposal       cutor's  or  administrator's  power  of  disposal  over  the  assets  is  not 

over  the  assets  j^^  r^  controlled  or  suspended  by  the  mere  commencement  of  an 

IS  not  con-  _  . 

trolled  by        action,  on  the  part  of  a  creditor  of  the  deceased,  for  the  adrain- 

(c)  Hir   Wm.  Mores    Case,    Cro.  (e)  Cox  v.  Brown,  1  Chanc.  Eep. 

Eliz.  26.  170;  but  qucere,  whether  there  was 

{d)  Lovat  V.    Lord    Ranelagh,    3  any  forfeiture  in  this  case,  see  ante. 

Yes.  &  Beam.  24.  p.  709. 
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istration  of  his  estate :  For  the  power  of  the  personal  repre-  merely  com- 
seiitative  to  aliene  and  make  a  good  title  to  any  part  of  the  administra- 
assets  continues  nntil  there  has  been  judgment  in  tlie  action  (/).  ^^^^  action. 


A  promissory  note  or  bill  of  exchange  made  payable  to  the  Executor  may 

1  ji'T  1  Till'  1  1     endorse  a  bill 

deceased  or  his  order,  may  be  endorsed  by  his  executor  or  ad-  ^j  excbano-e. 

ministrator  ( y) .    And,  generally  speaking,  there  is  no  difference 

between  an  endorsement  of  a  note  by  the  deceased  and  one  by 

his  personal  representative  (//).     In  a  case  where  the  payee  of  a 

note,  made  payable  to  him  or  his  order,  had  endorsed  it,  but  had 

died  without  having  made  any  delivery  of  it,  and  after  his  death 

his  executors  had  merely  delivered  it  so  endorsed  to  the  plaintiff, 

it  was  held  that  he  could  not  maintain  his  action  on  the  note: — 

for  that  the  endorsement  of  the  testator  was  incomplete  without 

a  delivery  by  him,  and  the  delivery  by  his  executors  without 

any  endorsement  by  them  was  inefficacious  (/). 

Where  the  di-awee  of  a  bill  is  dead,  presentment  for  accept-  Provisions  of 
ance  maybe  made  to  his  personal  representative  (Ji).    The  holder  Exchange 
now  has  an  option,  and  presentment  is  excused,  and  a  bill  may  ^^^>  ^^^^• 
be  treated  as  dishonom-ed  by  non-acceptance  where  the  drawee 
is  dead  {!). 

Where  the  drawee  or  acceptor  of  a  bill  is  dead  and  no  place 
of  payment  is  specified,  presentment  for  payment  must  be  made 
to  a  personal  representative,  if  such  there  be,  and  with  the 
exercise  of  reasonable  diligence  he  can  be  found  (/>;).  Delay  in 
making  presentment  for  payment  is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the  control  of  the  holder  and 

(/)  Neeves  V.  Burrage,  14  Q.  B.  sert  his  own  name  as  drawer,  and 

504.      See  post,   p.    783 ;    but   see  enforce    payment    thereof    against 

Berry  v.  Gibbons,  L.  E.  8  Ch.  747.  the  acceptor:  Scard  v.  Jackson,  34 

{g)  Eawlinson  v.  Stone,  3  Wils.  1.  L.  T.  N.  S.  65 ;  24  W.  E.  159. 
Where  a  person  is  under  obhgation  (/,)   ]]^atkins  v.   Maiile,  2  Jac.  & 

to  endorse  a  bill  in  the  representa-  'Walk.  243. 

tive  capacity,  he  may  endorse  the  /  -x  n                      r  ?      7     i     -n     i. 

,  .„    .    -^      /                ^                    .  (i)  Bn image   v.    Lloyd,    1    Exch. 

Dill  m  such  terms  as  to  negative  -^-y.   j?-.]           r<    /•     is  n   "R   S^Q 
personal  liability :  Bills  of  Exchange 

Act,    1882   (45   &  46  Viet.    c.  61),  C^')  ^'^^^  °^  Exchange  Act,  1882 

8.  31  (5).     And  if  a  person  indebted  ^'^^  ^  ^^  ^^«*-   «•  <^1)'  «•  ^1  (L  c). 

to  another  gives  him  a  blank  ac  ^°^'  ^^^  P^^^^^*^  P"«^  ^^  ^^^^  ^«*' 

ceptance  for  a  certain  sum,  and  the  ^«^  '^""'^^'  ^'  ^''"  ^''"^^'  ^^  «^^^  ^«"^'' 

donee  subsequently  dies,  his  acboii-  ^-  ^-  ^  ^-  ^-  ^^^'  2^^- 

nistrator  may  fill  up  the  paper  as  a  (0  S-  41  (2,  a), 

bill  payable  to  drawer's  order,  in-  {m)  S.  45  (7). 
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ExocutorH 
cannot  exor- 
cise a  power 
of  .sale  by- 
attorney. 


Power  of 
exeentors  of 
assurer  to 
re-assiire. 


Power  of 
executors  of 
assured  to 
procure  en- 
dorsement 
of  policy. 


not  imputable  to  his  default,  misconduct  or  negligence.  When 
the  cause  of  delay  ceases  to  operate,  presentment  must  bo  made 
with  reasonable  diligence  {)\). 

"Wherever  a  power  is  given,  if  a  personal  trust  and  confidence 
bo  thereby  reposed  in  the  donee  to  exercise  his  own  judgment 
and  discretion,  he  cannot  refer  the  power  to  the  execution  of 
another ;  for  delcgatm  non  ^wfcst  delegare.  Therefore,  where  a 
power  of  sale  is  given  to  executors,  they  cannot  contract  to  sell 
by  attorney  (o).  But  this  extends  merely  to  the  discretionary 
act.  Having  once  exercised  such  discretion  they  are  at  liberty 
to  complete  the  transaction  by  attorney.  It  has  been  held  that 
an  executor  may  assign  and  give  a  valid  power  of  attorney  to 
collect  debts  due  to  his  testator  [p). 

By  the  statute  19  Geo.  II.  c.  37,  s.  4,  re-insurance  on  ships 
was  declared  generally  unlawful  :  but  in  case  the  assurer 
should  die,  his  executors  or  administrators  might  make  re- 
insurance, to  the  amount  of  the  sum  before  by  him  assured, 
provided  it  was  expressed  in  the  policy  to  be  a  re-insurance. 
The  intention  of  the  legislature,  in  making  this  exception  in 
favour  of  executors  and  administrators,  seems  to  have  been  to 
provide  a  fund  to  satisfy  the  assured  in  case  of  a  loss,  without 
its  falling  on  the  estate  of  the  deceased. 

This  was  repealed,  and  re-insurance  made  lawful  by  statute 
27  &  28  Yict.  c.  56.  Both  these  enactments  were  repealed  by 
30  &  31  Yict.  c.  23,  ss.  3,  4  (Sched.  D),  and  thus  re-insurances 
are  legal  by  virtue  of  the  common  law  {q)  without  any  necessity 
for  their  appearing  to  be  re-insiu'ances  on  the  face  of  them  (r). 

In  the  case  of  a  person  insured  against  fire,  the  policy  of 
insurance  and  interest  therein  shall  continue  to  his  heir,  executor 
or  administrator  respectively,  to  whom  the  property  insured 
shall  belong,  provided,  before  any  new  payment  be  made,  such 
heir,  executor,  or  administrator,  shall  procure  his  right  to  be 
endorsed  on  the  policy  at  the  office,  or  the  premium  to  be  paid 
in  the  name  of  the  heir,  executor  or  administrator  (.s). 


{n)  S.  46  (1). 

(o)  Combers  Case,  9  Co.  lb,  h; 
Sugd.  Powers,  8th  edit.  179;  cf. 
Farwell,  Powers,  2nd  edit.  440,  445. 

{l))  Vane  v.  Rigden,  L.  R.  5  Ch. 
663. 


{(j)  Arnould's  Marine  Insurance, 
7tli  edit.  vol.  1,  p.  386. 

(r)  Mackenzie  v.  Whitworth,  1 
Ex.  Div.  36. 

(s)  Porter,  Laws  of  Insurance, 
3rd  edit.  195,  196. 
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An  executor  may  iu  some  cases  claim  by  election  ;  as  where  Power  of 
the  testator,  at  the  time  of  his  death,  was  entitled  out  of  several  executor.  ^ 
chattels  to  take  his  choice  of  one  or  more  to  his  owu  use  {f).  If 
the  thing,  of  which  the  election  is  given,  is  to  be  done  unka  vice, 
the  election  ought  to  be  at  the  time  (»),  So  if  nothing  passed 
or  vested  in  the  grantee,  &c.,  before  his  election,  it  ought  to  bo 
made  in  the  life  of  the  parties  {x) ;  As  if  a  man  gives  to  A.  such 
of  his  horses,  as  A.  and  B.  shall  choose,  the  election  ought  to  be 
in  the  life  of  A.  (y).  But  where  an  interest  vests  immediately 
by  the  grant,  &c.,  election  may  be  made  by  the  heir  or  executor, 
as  well  as  by  the  party  himself  {z) .  As  if  a  fine  be  of  one 
hundred  acres,  and  the  conusee  renders  fifty  to  the  conusor  for 
years,  his  executor  may  choose  which  fifty  he  will  have  {a) .  If 
a  man  gives  one  of  his  horses  to  A.  and  B.,  after  the  death 
of  A.,  B.  may  choose  which  lie  will  take  ;  for  an  interest  vested 
in  them  immediately  by  the  gift  {b).  So  if  the  election  deter- 
mines only  the  manner  or  degree  in  which  the  grantee  shall 
have  the  thing,  his  heir  or  executor,  as  well  as  the  party  himself, 
may  make  it ;  for  in  such  case  the  interest  vests  immediately  {c) : 
As  if  a  lease  be  granted  to  A.  for  ten  or  twenty  years,  as  he 
shall  elect,  the  executor  is  entitled  to  the  election  {cl).  So  if  A. 
makes  a  lease  for  years  to  B.  of  forty  acres,  parcel  of  sixty,  the 
election  may  be  made  by  B.'s  executor  (e).  So  if  the  thing  of 
which  election  is  given  is  annual,  and  to  have  continuance,  the 
heir  or  executor  may  make  the  election  (/). 

An  executor  or  administrator  may  pay  or  allow  any  debt  or  Power  of 
claim  on  any  evidence  that  he  thinks  sufficient.    He  may,  if  and  administrator 
as  he  thinks  fit,  accept  any  composition  or  any  security,  real  or  *°  accept 
personal,   for  any  debt  or  for  any  property  real  or  personal  &c.  ' 

claimed,  and  may  allow  any  time  for  payment  of  any  debt,  and  56  &  57  Vict. 
may  compromise  [g) ,  compound,  abandon,  submit  to  arbitration,    '     '   '  "  ' 

{t)  Toller,  174.  tion  (C.)pl.  5 ;  Com..  T)ig,  uhi  sujjr a, 

{ii)  Com.  Dig.  Election  (B.);  Co.  (c)  Com.  Dig.  ubi supra  ;  Co.  Lit. 

Lit.  145,_a.  145,  a. 

(x)  Ibid.  {(l)  Toller,  174. 

(y)  Morris    v.    Livesuy,    1    Eoll.  (e)  Junes   v.    Cherney,    1    Freem. 

Abr.   726,  tit.   Election  (C.)  pi.  6;  530.    See  as  to  uncertainty,  t7e?iA-/«s 

Com.  Dig.  Election  (B.).  v.  Green,  27  Beav.  437. 

(.")  Com.  Dig.  Election  (B.).  (/)  Com.    Dig.    ubi  supra;    Co. 

(«)  1  Eoll.  Abr.   725,   tit.  Elec-  Lit.  145,  a. 

tion  (C.)pl.  4  ;  Com.  Dig.  tibi  supra.  {;/)  As  to  the  power  of  executors 

{b)  1   Eoll.  Abr.  725,  tit.   Elec-  to  compromise  debts  due  from  one 
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or  otliorwiso  settle,  any  debt,  account,  claim  or  tiling  whatever 
relating  to  the  testator's  estate,  and,  for  any  of  those  purposes, 
may  enter  into,  give,  execute,  and  do  such  agreements,  instru- 
ments of  composition  or  arrangement,  releases,  and  other  things, 
as  to  him  seem  expedient,  without  being  responsible  for  any 
loss  occasioned  by  any  act  or  thing  so  done  by  him  in  good 
faith  (A). 


of  tliom  to  the  estate,  see  De  Cor- 
dova V.  De  Cordova,  4  App.  Cas. 
692,  where  such,  a  compromiso  was 
set  aside  and  the  executor  charged 
with  the  full  amount  payable  by 
him  as  if  the  compromise  had  never 
been  effected :  the  other  executors 
being  held  liable  for  so  much  of 
the  said  amount  as  might  have 
come  to  their  hands  but  for  their 


wilful  default. 

{h)  Trustee  Act,  1S93,  s.  21.  This 
section,  which  replaced  sect.  37  of 
the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  and  extended  it  to 
administrators,  apjilies  to  executor- 
ships, administratorships,  and  trusts 
constituted  or  created  cither  before 
or  after  the  commencement  of  the 
Act. 
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CHAPTER  THE  SECOND. 

OF  THE  POWER  AND  AUTHORITY  OF  ONE  OF  SEVERAL 
EXECUTORS  OR  ADMINISTRATORS. 

IjO-EXECUTOEiS,  however  numerous,  are  regarded   in  law  Co-executors. 

as  an  individual  person ;  and,  by  consequence,  the  acts  of  any 

one  of  them,  in  respect  of  the  administration  of  the  effects,  are 

deemed  to  be  the  acts  of  all  {a)  ;  for  they  have  all  a  joint  and 

entire  authority  over  the  whole  property  (i).     Hence  a  release  A  release  of 

of  a  debt  by  one  of  several  executors  is  valid,  and  shall  bind  the  ^f  ^^^  Z^^^ 

rest  ic) .     So  one  of  several  executors  may  settle  an  account  with  executors  is 
^  '  -^  valid. 


(«)  Touchst.  484;  3  Bac.  Abr. 
30,  Exors.  (C.)  1;  Wentw.  Off. 
Ex.  206,  14tli  edit.;  Ex  j^arte 
Eighy,  19  Ves.  462.  "  As  between 
executors,"  says  Lord  Hardwicke, 
' '  there  can  be  no  division  of  their 
interest  or  authority :  for  though 
a  man  may  appoint  executors  in 
such  a  manner  that  their  authority 
may  commence  or  determine  at 
different  times,  yet  he  cannot 
nominate  persons  executors,  and 
contine  one  of  them  to  one  branch 
of  his  estate,  and  another  to  another ; 
for  they  have  a  joint  authority, 
which  extends  to  the  testator's 
whole  estate,  and  cannot  be  divided 
into  distinct  and  separate  powers  "  : 
Owen  V.  Oiven,  1  Atk.  495.  But  see 
ante,  p.  177. 

(6)  3  Bac.  Abr.  30,  tit.  Executors, 
(D.)  1;  Wentw.  Off.  Ex.  213, 
14th  edit. ;  Given  v.  Owen,  1  Atk. 
495. 

(c)  Anon.,  Dyer,  23,  b,  in  mar- 
gine;   Jacomh  v.  Harwood,  2   Ves. 


Sen.  267.  Where  an  action  was 
brought  by  two  out  of  four  exe- 
cutors and  the  two  executors  who 
were  not  joined  in  the  action  re- 
leased the  defendant,  who  pleaded 
the  release  p!</s  darrein  continu- 
ance;  the  Coui't  of  Exchequer  re- 
fused to  set  aside  the  plea,  the 
plaintiffs  having  failed  to  make 
out  a  case  of  fraud :  Herbert  and 
Another  v.  Pigott,  2  Or.  &  M.  384. 
In  Charlton  v.  Durham,  L.  E.  4 
Ch.  433,  a  testator  gave  the  re- 
sidue of  his  estate  to  two  executors 
on  certain  trusts.  Part  of  his 
estate  consisted  of  a  bond  given  by 
the  trustees  of  a  minor,  who  came  of 
age  within  a  year  after  the  death  of 
the  testator,  and  the  executors  then 
accepted  his  bond  to  them  jointly  in 
the  place  of  the  bond  given  by  the 
trustees.  Ten  years  afterwards  a 
part  of  the  money  was  paid  by  the 
obhgor  to  one  of  the  obligees,  who 
embezzled  the  money  so  paid,  and 
gave  a    receipt   piu-porting   to  bo 
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a  person  accouutablo  to  the  estate,  and  in  tlic  absence  of  fraud, 
the  settlement  will  be  binding-  on  the  others,  tliough  dissent- 
ing {(I).  So  a  grant  or  a  surrender  of  the  term  by  one  executor 
shall  be  equally  available  {(•).  So  the  attornment  of  one  shall 
be  the  attornment  of  the  other  (./').  And  the  sale  or  gift  of  one 
of  several  executors,  of  tlie  goods  and  chattels  of  the  deceased, 
is  i\\Q  sale  and  gift  of  them  all  (i/).  Again,  it  is  said,  in  the 
marginal  notes  of  Lord  Chief  Justice  Treby  to  Dyer  (//),  that  if 
one  of  several  executors  confess  the  action,  judgment  shall 
be  given  against  all  (/).  But  in  a  case  decided,  Mich.  T. 
3  Geo.  I.  (A-),  there  were  three  executors,  one  of  whom  gave 
a  warrant  of  attorney  to  confess  a  judgment  against  himself 
and  his  co-executors,  pursuant  to  which  a  j  udgment  was  entered 
against  all  the  executors  dc  bonis  fcsfaforis  for  the  debt,  and 


eigned  by  botli  tlie  obligees,  but 
in  fact  signed  by  one  only,  tbe  sig- 
nature of  the  other  being  a  forgery. 
In  a  suit  by  the  other  executor  and 
cestuis  que  trustnd  under  the  Will 
against  the  obligor,  it  was  held 
that,  though  the  obligor  intended 
to  have  the  receipt  of  both  obligees, 
the  receipt  of  one  was  sufficient  to 
discharge  the  obligor,  as  the  obligees 
were  executors.  See,  however,  Lee 
V.  Sankei/,  L.  E.  15  Eq.  204,  where 
the  receipt  of  one  trustee  of  a  Will 
(though  also  an  executor)  was  held 
not  a  sufficient  discharge  for  moneys 
received  by  the  authority  of  the 
two  trustees  of  the  Will. 

((7)  Smith  V.  Everett,  27  Beav. 
446.  And,  where  there  are  two  or 
more  executors  of  a  holder  of  a  bill, 
the  endorsement  of  one  is,  perliaps, 
sufficient  to  transfer  the  property 
in  the  bill:  Chitty  on  Bills,  7th 
edit.  153;  Byles  on  Bills,  16th 
edit.  67. 

(e)  Dyer,  23,  h,  in  margine ; 
Simpson  v.  Gutteridge,  1  Madd.  616. 
See  Turner  v.  Hardey,  9  M.  &  W. 
770;  post,  p.  719,  n.  (<■). 

(/)  Dyer,  23,  b,  in  margine;  1 
Madd.  616.  So  if  one  executor 
gets  possession  of  the  goods,  and 


pays  debts  with  his  own  money  as 
far  as  the  amount  of  them,  this  is 
a  conversion  of  the  goods  of  the 
testator  to  his  own  use,  and  justi- 
fiable by  this  executor  against  his 
co-executor :  Dyer,  23,  h,  in  mar- 
gine. 

[g)  Touchst.  484 ;  Kelsock  v. 
Nicholson,  Cro.  Eliz.  478,  496; 
Dyer,  23,  h,  in  margine.  A  piu'- 
chaser  of  the  subject  of  a  specific 
legacy  from  one  of  several  execu- 
tors, who  is  also  the  legatee,  is  not 
bound  to  inquire  whether  the  other 
executors  have  given  their  assent : 
Cole  V.  Miles,  10  Hare,  179.  But 
where  one  of  two  executors,  erro- 
neously believing  that  he  tvas  acting 
with  the  authority  of  the  other,  con- 
tracted to  sell  a  leasehold  house, 
part  of  the  testator's  estate,  it  was 
held  that  the  purchaser  could  not 
enforce  a  specific  performance  of 
the  contract :  Sueeshy  v.  Thome,  7 
De  G.  M.  &  G.  399. 

{h)  P.  23,  b. 

(«)  See  also  the  judgment  of  Sir 
John  Leach,  V.-C,  in  Simpson  v. 
Gutteridge,  1  Madd.  616 ;  and  Le- 
pard  V.  Vernon,  2  V.  &  B.  54. 

(/c)  Elwell  V.  Quash,  Stra.  20. 
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against  the  executor  who  gave  the  warrant  de  bonis  propvUs  for 
the  costs ;  upon  motion  to  set  this  aside,  it  was  held  to  be  ill : 
for  executors  may  plead  different  pleas  (/),  and  that  which  is 
most  for  the  testator's  advantage  shall  be  received  {))i).  Further, 
it  has  been  held  that  if  one  of  two  executors  appointed  by  the 
obligee  delivers  a  bond  to  a  stranger  in  satisfaction  of  a  debt 
due  from  himself  and  dies,  although  the  debt,  as  a  cliose  in 
action,  could  not  then  have  passed  by  the  assignment,  yet  by 
this  delivery  the  party  had  such  an  interest  in  the  instrument, 
that  he  might  justify  the  detention  of  it  as  against  the  siu-- 
viving  executor  {n). 

In  a  case  (o) ,  where  one  of  several  executors  assigned  to  a  But  equity 
creditor  of  the  testator  a  debt  due  to  the  testator's  estate,  it  ^g!.igJ;^to  o-ive 
was  holden  by  Sir  W.   Grrant,  that  such  an  assignment  was  a  particular 
not  available  against  the  dissent  of  the  otlier  executors :  His  advauta^-e. 
Honour  observed,  that  if  the  single  executor  had  parted  with 
any  portion  of  the  property  to  the  particular  creditor,  who  by 
such  an  assignment  had  obtained  a  legal  advantage,  it  could 
not,   perhaps,  be   taken   from   him  ;    but  in  the  present   case 
there  was  merely  an  assignment  of  a  cJiose  in  action,  of  which 
no  use  could  be  made  without  the  assistance  of  a  Court  of 
Equity ;  and  that  a  Court  of  Equity  would  not  interfere  to 
give   a    particular   creditor   an    advantage    against    the   other 
executors  and  the  general  creditors. 

An  acknowledgment  of  a  debt  within  Lord  Tenterden's  Act  An  ackncw- 
(9  Geo.  IV.  c.  14),  s.  1 ,  made  by  one  of  several  executors  as  execu-  a^debt*by° 
tor  binds  the  testator's  estate,  and  on  the  death  of  the  executor  one  of  two 

6XGPlltoi*S  IS 

who  makes  the  acknowledgment,  an  order  may  be  made  in  an  yaiid : 
administration  action  for  payment  of  the  debt  out  of  assets  re- 
maining unadministered  in  the  hands  or  under  the  control  of  the 
surviving  executors  ( yi^) .     But  an  acknowledgment  made  by  an  but  not  as 
executor  is  not  effectual  to  keep  alive  a  debt  against  the  devisee  ^fy/^g*^  ^ 

(J)  See  j^osf,  Pt.  V.  Bk.  it.  Ch.  I.  legacies,  there    perhaps   the   other 

p.  1572.  executor    may    have     remedy    in 

(m)  See  Baldwin  v.    Church,   10  equity  against  his  co-executor  and 

Mod.    323 ;    Midcjlcy    v.    Midc/Jey,  the   creditor :    Touchst.    484.      See 

[1893]  3  Ch.  282.  ante,  p.  706. 

(h)  Kehock     v.    Nicholson,     Cro.  (n)  Lepard  v.  Vtrnon,  2  V.  &  B. 

Eliz.   478,     496;    Dyer,    23,    h,  in  51.      See     Judicature    Act,    1873, 

manjine.      If  there   be  any  fraud  s.  25,  sub-s.  6.    See  also  Be  Ingham, 

between  the  executor  and  the  ere-  [1893]  1  Ch.  352. 

ditor,  and  there  be  not  assets  be-  (p)  Be  Macdonald,  [1897]  2  Ch. 

sides    to    pay  all    the    debts    and  181. 
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Q'ieri/, 
whether  an 
executor  may 
p:iy,  or  <,nve 
a  valid  ac- 
kiiowledg- 
ineut  tif,  a 
statute-barred 
debt  uotwith- 
standing 
dissent  of 
co-executor. 
One  of  two 
co-executors 
may  assent  to 
a  legacy. 


How  far  the 
act  of  one 
f  xecutor  can 
impose  a 
charge  on  his 
companion. 


of  real  estate,  supposing-  ]iiiu  to  be  a  (lifrcrout  person.  Conse- 
sequently  it  was  liold,  wlioro  a  testatrix  dii'd  in  LS87,  tliat  an 
aeknowledgment  b}'  one  of  two  executors  and  devisees  in  trust 
of  real  estate,  against  the  wishes  of  tlio  otlior,  that  more  than 
six  years'  interest  was  due  on  a  mortgage,  eould  not  be  treated 
as  tlio  valid  act  of  the  two  in  tlioir  capacity  of  trustees,  and  was 
not  a  good  acknowledgment  within  sect.  42  of  the  Ileal  Pro- 
perty liiniitation  Act,  PS33  (</). 

It  would  seem,  however,  doubtful  whether  one  executor  may 
pa}^  a  statute-barred  debt,  notwithstanding  the  dissent  of  his 
co-executor,  before  it  has  been  declared  by  a  Court  of  competent 
jurisdiction  that  it  is  barred  by  the  statute ;  also  whether  one 
executor  may  give  a  valid  acknowledgment  of  a  statute-barred 
debt,  notwithstanding  such  dissent  [r). 

An  assent  to  a  legacy  by  one  of  several  executors  is  suffi- 
cient (-s).  So,  also,  if  one  of  several  executors  be  a  legatee,  his 
single  assent  to  his  own  legacy  will  vest  the  complete  title  in 
himself  {t).  Again,  if  the  subject  be  entire,  and  be  given  to  all 
the  executors,  the  assent  of  one  of  them  to  his  own  proportion 
will  be  sufficient  (//). 

By  stat.  133  &  34  Vict.  c.  71,  the  Bank  of  England  may 
require  all  the  executors  who  have  proved  the  Will  to  join  and 
conciu'  in  any  transfer  of  stock  standing  in  the  name  of  their 
testator  (.r) . 

Again,  there  has  already  been  occasion  to  show  (//),  that  the 
act  of  one  of  two  executors,  in  possessing  himself  of  the  testator's 
effects,  is  the  act  of  the  other,  so  as  to  entitle  him  to  a  joint 
interest  in  possession,  and  a  joint  right  of  action,  if  the  effects 
are  afterwards  taken  away  :  But  it  should  be  observed,  that  the 


((/)  Astbiiry  v.  Adhnry,  [1898]  2 
Ch.  111. 

(r)  Midijley  v.  MidyJey,  uhi supra; 
Asthury  v.  Asthury,  uhi  supra. 
"Where  Stirling,  J. ,  for  tlio  purposes 
of  lais  judgment,  but  without  decid- 
ing, assumed  that  one  executor 
could. 

(s)  Godolph.  Pt.  2,  c.  30,  s.  8, 
p.  245;  Wentw.  Off.  Ex.  413, 
14th  edit. ;  Com.  Dig.  Administra- 
tion (C.  8). 

[t)  1  EoU.  Abr.  618,  tit.  Devise, 
(B.)   pi.   2;    Townson  y.   TidrU,   3 


CoJe  T.   Mife 


10 


1  Roll.  Abr. 
;  1  Eo]).  Leg. 


B.  &  A.  31,  40 
Hare,  179. 

{u)  Pannel  v.  Fen, 
618,  Devise,  (B.)  pi.  3 
734,  3rd  edit. 

(x)  See  ante,  p.  626.  Nor  is  a 
transfer  by  one  of  two  executors  of 
railway  shares  or  stock  registered 
in  the  names  of  both  of  any  validity, 
since  these  are  governed  by  the 
Companies  Clauses  Act :  Barton  v. 
North  Staffordshire  Rail.  Co.,  38 
0.  D.  464.  See  also  Barton  v.  L.  & 
N.  W.  Rail.  Co.,  24  Q.  B.  D.  77. 

[y)  Ante,  p.  685. 
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act  of  one  in  taking  possession  o£  a  chattel  real  or  personal  of 
the  testator,  cannot  create  a  new  UahUity  and  im^^ose  a  charge 
on  the  other  personally,  and  in  his  own  individual  character, 
which,  without  such  act,  would  never  have  existed.  Therefore, 
if  one  executor  takes  possession  of  and  uses  a  personal  chattel, 
the  other  is  not  liable  to  the  creditors  for  such  act  of  his  co- 
executor.  So  if  one  executor  enter  and  enjoy  land  demised, 
and  take  the  profits  beyond  the  rent,  the  other  executor  will  not 
be  chargeable  with  the  amount  as  assets  to  the  creditors ;  but 
the  one  who  actually  received  will  alone  be  responsible  {z). 
Hence,  it  appears,  that  with  respect  to  the  creditors,  the  actual 
possession  and  use  by  one  of  two  executors  is  not  in  law  the 
possession  and  use  by  both,  so  as  to  attach  a  liability  upon 
both :  Accordingly  if,  instead  of  disposing  of  a  term  of  the 
testator,  one  of  the  executors  takes  the  actual  possession  of  and 
enjoys  the  land  demised,  such  enjoyment  is  not  by  law  the  pos- 
session and  enjoyment  by  both,  and  it  does  not  render  both 
chargeable  to  the  lessor  to  pay  a  compensation  to  him  for  it,  as 
joint  occupiers  in  their  own  right  (r/). 

The  question  how  far  a  devastacit  or  receipt  of  assets  by  one 
of  several  executors  can  create  a  liability  and  impose  a  charge  on 
his  companions  will  be  considered  hereafter,  when  the  subject 
of  the  Liabilities  of  Executors  is  discussed  (h) . 

It  should  be  further  observed,  that  though  one  of  several  One  of  several 

GXGCu.tors 

executors  may  dispose  of  the  assets  so  as  to  bind  the  others,  it  cannot  bind 

is  not  to  be  inferred  that  one  of  several  executors  is  the  ao:ent  \^^  others  by 

°  nis  contiact. 

of  the  others,  so  as  to  bind  them  by  his  several  contracts  (c) . 

(2)  See  post,  Pt.  rv.  Bk.  11.  Ch.  ii.  wards  agreed   between  them   and 

§  II.  p.  1467  et  scq.  W.,  that  W.  should  become  tenant 

{it)  Nation   v.   Tozer,    1    Crompt.  to   the  plaintiffs   from  Lady-day, 

M.  &  E.  172.  1841,  and  that  the  defendant  should 

(b)  Post,  p.  1467  et  seq.  be  discharged  from  all  liability  to 

(c)  Tin-nrr  y,  Hard('i/,9  "M..  &'W.  subsequent  rent;  and  that  the 
770.  This  was  an  action  for  iise  defendant  accordingly  gave  up 
and  occupation,  for  a  quarter's  rent  possession  to  W.,  and  the  plaintiffs 
from  Lady-day  to  Midsummer,  accepted  him  as  tenant :  and  it  was 
1841,  to  which  the  defendant  held,  that  this  plea  was  not  proved 
pleaded  that  by  an  agreement  made  by  evidence  that  oie  of  the  plaintiffs 
between  the  plaintiffs,  executors  had  so  agreed  to  accept  W.  as  tenant 
of  T.,  and  the  defendant,  the  defen-  in  lieu  of  the  defendant.  But  this 
dant  agreed  to  take  of  the  plaintiffs,  case  must  not  be  understood  as 
executors  as  aforesaid,  the  premises  deciding  that  one  of  several  execu- 
in  question ;  and  that  it  was  after-  tors  may  not  alone  accept  a  sur- 
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ro-admiiiis- 
triitors. 


Survivor  of 
several  exe- 
cutors or  ad- 
iniuistrators. 


A  distinction  was  drawn  by  Lord  Ilardwiolco  in  llH'hon  v. 
Ilndxon  {(/),  between  the  power  of  one  of  several  administrators, 
and  that  of  one  of  several  "executors,  on  the  ground  that  the 
power  of  administrators  arises  wholly  from  the  Ordinary, 
whereas  that  of  executors  arises  wliolly  from  the  testator :  And 
his  Lordship  laid  down,  on  the  authority  of  Lord  Bacon  [e), 
that  as  an  administration  was  in  the  nature  of  an  office,  so  if  it 
be  granted  to  several,  they  must  join  in  executing  the  acts  of 
their  office  (./') ;  and,  tliorefore,  the  release  of  one  would  not 
bind  the  others,  as  in  the  case  of  co-executors.  But  in  the  sub- 
sequent case  of  Williind  \.  Feini  (r/),  it  was  held  in  the  King's 
Bench,  after  three  arguments,  that  one  of  several  administrators 
stands  on  the  saijie  ground  and  foundation  with  one  of  several 
executors.  And  this  decision  was  recognized  by  Sir  John 
Strange,  M.  E,.,  in  Jacomb  v.  Hanvood  (Ji),  in  which  he  dis- 
tinguishes the  common  law  from  the  ecclesiastical  law. 

The  power  of  two  or  more  executors  is  not  determined  by  the 
death  of  one,  for  the  whole  survives  to  the  other  or  others  (/). 
And  so  likewise,  if  administration  has  been  granted  to  two,  and 
one  dies,  the  other  will  be  sole  administrator,  and  all  the  power 
of  the  office  will  survive  to  him  (/.•). 


Exercise  of  TI^q  ordinary  functions  incident  to  the  office  of  executor  may 

to  several        be  exercised  by  one  of  several  appointed  executors,  although  the 

s^llT nd*^  *°     others  renounce.     At  common  law,  where  a  power  was  given  by 

Will  to  executors  to  sell  land,  and  one  of  them  refused  the  trust, 


render  of  a  term,  the  reversion  of 
which  belongs  to  them  as  executors. 
See  ihid.  773,  per  Parke,  B. 

(d)  1  Atk.  460. 

(e)  Elements,  vol.  iv.  p.  83. 

(/)  See  also  J/i  the  goods  of  Nayler, 
2  Eobert.  409 ;  ante,  p.  33G ;  and 
Dyer,  339. 

{(j)  Cited  by  Sir  John  Strange, 
M.  E.,  in  2  Ves.  Sen.  267.  See  a 
MS.  report  of  the  case  in  Selw. 
N.  P.  767,  note  (8),  6th  edit. 

{h)  2  Ves.  Sen.  267,  268.  See 
also  Touchst.  485,  486;  Smith  v. 
Everett,  27  Beav.  454,  per  Eomilly, 
M.  E.     However,  Sir  John  Nicholl 


seems,  on  more  than  one  occasion, 
to  have  adverted  to  the  distinction 
as  still  existing.  See  Warivich  v. 
GreviUe,  1  Phillim.  126;  Stanley  y. 
Bernes,  1  Hagg.  222.  It  has  been 
held  in  America  that  a  note  exe- 
cuted to  an  intestate  may  be  trans- 
ferred by  one  of  several  adminis- 
trators :  Saiiders  v.  Blain,  6  J.  J. 
Marsh.  446;  22  Amer.  Dec.  86; 
Murray  v.  Blatchford,  1  Wind. 
583  ;   19  Amer.  Dec.  537. 

(»■)  Flanders  v.  Clarke,  3  Atk. 
509. 

(/c)  Hudson  V.  Uudson,  Cas.  temp. 
Talb.  127;  ante,  p.  382. 
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it  was  clear  that  the  others  could  not  sell  (/).  But  the  stat.  21  when  one 
Hen.  VIII.  c.  4,  provides,  that  where  lands  are  willed  to  be  sold  renounces : 
by  executors,  and  part  of  them  refuse  to  be  executors,  and  to 
accept  the  administration  of  the  Will,  all  sales  by  the  executors 
that  accept  such  administration  shall  be  as  valid  as  if  all  the 
executors  had  joined.  The  terms  of  the  statute  are,  that  where 
part  of  the  executors  named  in  a  Will,  declaring  lands,  tene- 
ments or  hereditaments  to  be  sold  by  executors,  "  do  refuse  to 
take  upon  him  or  them  the  administration  and  charge  of  the 
same  testament  and  last  Will,  wherein  they  be  so  named  to  be 
executors,  and  the  residue  of  the  same  executors  do  accept  and 
take  upon  them  the  cui'e  and  charge  of  the  same  testament  and 
last  Will,  that  then  all  bargains  and  sales  of  such  lands,  tene- 
ments or  other  hereditaments  so  mlled  to  be  sold  by  the 
executors  of  any  such  testator,  as  well  heretofore  made, 
as  hereafter  to  be  made  by  him  or  them  only  of  the 
said  executors,  that  so  doth  accept,  or  that  heretofore  hath 
accepted  and  taken  upon  him  or  them  any  such  cure  or  charge 
of  administration  of  any  such  Will  or  testament,  shall  be  as 
good  and  as  effectual  in  the  law  as  if  all  the  residue  of  the  same 
executors  named  in  the  said  testament,  so  refusing  the  adminis- 
tration of  the  same  testament,  had  joined  with  him  or  them  in 
making  of  the  bargain  and  sale  of  such  lands,  tenements  or  other 
hereditaments  so  willed  to  be  sold  by  the  executors  of  any  such 
testator,  which  heretofore  hath  made  or  declared,  or  that  here- 
after shall  make  or  declare  any  such  Will  of  any  such  lands, 
tenements  or  other  hereditaments,  after  his  decease,  to  be  sold 
by  his  executors."  Upon  this  statute.  Lord  Coke  observes  {^m) 
that  although  the  letter  of  it  extend  only  to  cases  where  execu- 
tors have  a  power  to  sell,  yet  being  a  beneficial  law,  it  is  by 
construction  extended  to  cases  where  lands  are  devised  to  execu- 
tors to  be  sold  (»).  It  has  also  been  held  that  the  statute 
extends  to  copyholds  (o). 

In  the  case  of  Denne  v.  Judge  {p),  a  testator  devised  land  to 
five  trustees  to  sell  and  apply  the  money  to  certain  uses,  and 
afterwards  made  the  same  persons  executors  ;  the  question  was, 
whether  the  land  passed  under  the  deeds  of  lease  and  release, 
purporting  to  have  been  executed  by  all  the  five  trustees,  but  in 
fact  executed  by  thi-ee  of  them  only  ;  and  it  was  urged  that  the 

(l)  Co.  Lit.  113,  «.  (o)  Peppercorn  v.  Wayman,  5  De 

(m)  Ibid.  G.  &  Sm.  230. 

(n)  See  ante,  p.  490.  (p)  11  East,  288. 
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oasG  was  -within  the  above  statute  of  21  lien.  VIII.  c.  4  :  But 
Lord  Ellenborough  said,  that  the  statute  was  passed  to  remedy 
the  incoiivenionco  whore  some  of  the  executors  refuse  to  act ; 
but  iu  the  present  case  there  was  no  sucli  refusal :  Besides,  the 
estate  was  not  devised  to  them  as  executors,  to  be  sold,  but  as 
devisees,  though  they  were  also  appointed  executors  :  They  had 
nothing  to  do  with  the  land  as  executors  {q). 

If,  however,  the  fund  when  raised,  had  been  distributable  by 
them  in  tliat  character,  it  would  have  been  otherwise,  as  far  as 
respects  the  latter  objection  to  the  application  of  the  statute. 
Thus  in  Bonifaut  v.  Orccnfichl  {r),  where  the  testator  devised 
laud  to  four  persons  and  their  heirs  to  sell,  and  apply  the  money 
to  the  performance  of  the  Will,  and,  in  the  conclusion  of  the 
Will  he  appointed  the  four  his  executors,  it  was  held,  that  on 
the  r:^fusal  of  one  of  them  to  act,  a  sale  by  the  other  tliree  was 
good. 

Now,  under  sects  1  (1)  and  2  (2)  of  the  Land  Transfer  Act, 
1897,  in  the  case  of  persons  dying  after  the  commencement  of 
the  Act,  the  real  estate,  as  defined  by  the  Act,  of  the  deceased, 
becomes  vested,  notwithstanding  any  testamentary  disposition, 
in  his  personal  representatives,  as  if  it  were  a  chattel  real ;  and 
their  powers,  rights,  duties  and  liabilities  with  respect  to  personal 
estate  are  now  applicable  also  to  real  estate  for  purposes  of  admi- 
nistration, except  that  some  or  one  only  of  several  joint  personal 
representatives  cannot  sell  or  transfer  it  without  the  authority  of 
the  Court. 

It  is  said  by  Lord  Coke  (s) ,  that  although  one  executor  refuses 
to  act,  the  others  cannot  sell  to  him,  because  he  is  a  party  and 
privy  to  the  Will,  and  remains  executor  still.  But  that  state- 
ment must  be  considered  as  overruled  by  the  decision  of  the 
Court  of  Common  Pleas,  in  Mackintosh  v.  Barber  (t),  in  which 
case  there  were  six  executors,  three  of  whom  proved  the  WiU 
and  tliree  renounced,  and  the  three  executors  who  had  proved 
sold  estates  to  one  of  the  executors  who  had  renounced,  and 
conveyed  them  to  a  trustee  for  him  :  one  of  the  questions  raised 
was — could  the  three  and  the  six  respectively  sell  to  one  of  them- 

{q)  But    taking  the  conveyance  London  &  County  Bank,  [1901]   2 

to  be  by  the  three  trustees  only,  it  qIj.  231. 
severedthe  joint-tenancy,  and  con-  /  ,>  p       -pr 

veyed  three-fiftlis  of  the  estate  to  ^'  ■' 

be  held  in  common  with  the  two  («)  Co.  Lit.  113,  a. 

remaining   parts.      See   Taylor  v.  {t)  1  Bingh.  50. 
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selves  who  had  renounced  probate?  And  the  question  was 
answered  by  the  Court  of  Common  Pleas  in  the  affirmative,  and 
the  Court  of  Chancery  acted  on  their  opinion.  Whether  such 
a  sale  can  be  supported  in  equity  must  depend  upon  the  circum- 
stances. In  the  above-mentioned  case  the  Master  had  found 
that  it  would  be  for  the  benefit  of  the  ccatuis  que  trmt  that  the 
contract  should  be  completed  {u). 

In  the  case  of  Grain-illc  v.  M'Neile  [v),  where  a  power,  con-  Exercise  of 
tained  in  a  deed  of  settlement  of  real  estate,  enabled  one  of  the  poj^t  a  new 
parties,  his  executors,  administrators  and  assigns,  on  a  vacancy  t™stee,  given 
to  appoint  a  new  trustee,  and  the  party  so  empowered  died,  his  executors, 
having  by  his  Will  named  three  executors,  one  of  whom  re-  ^eacTanV^ 
nounced  probate,  it  was  held  by  Wigram,  V.-C,  that  a  vacancy  one  of  his 
in  the  trust  having  occurred,  the  two  acting  executors  had  power  renounces : 
to  appoint  the  new  trustee :  And  his  Honor  said  that,  in  all 
such  cases,  the  question  is,  whether  the  confidence  is  reposed  in 
the  individuals  named  or  in  the  persons  who,  de  facto,  fill  the 
given  office  :  and  that,  in  the  present  case,  the  intention  plainly 
was,  that  those  whom  the  party  trusted  to  administer  his  pro- 
perty, should  also  be  trusted  to  exercise  the  power  given  to  him 
in  the  settlement ;  and  that  those  whom  he  trusted  were  the 
persons  who  acted,  and  not  those  only  whom  he  named. 

Again,  it  has  appeared  that  if  one  of  two  executors  dies,  the  exercise  of 
office  survives  to  his  co-executor  {x) .     But  it  is  necessary  further  surviving 
to  enquire,  whether,  if  a  power  is  given  to  several  executors,  executors : 
and  one  of  them  dies,  the  power  can  be  exercised  by  the  sur- 
vivors or  survivor.     It  is  regularly  true  at  common  law,  that  a 
naked  authority  given  to  several  cannot  survive  (y).     Therefore, 
if  a  man  devise  his  lands  to  A.  for  life,  and  direct  that  after  his 
decease  the  estate  shall  be  sold  by  the  executors,  naming  them, 
as  by  B.  and  C.  his  executors,  or  by  B.  and  C.  who  are  not 
named  executors,  in  that  case,  if  one  of  them  die  during  the  life 
of  A.,  the  other  cannot  sell;  because  the  words  of  the  testator 
would  not  be  satisfied  [z) .     But  where  the  power  is  annexed  to 
the  office,  rather  than  entrusted  to  the  individuals  named,  a 

{u)  Sugd.  on  Pow.  8tli  edit.  125,  Brassey  v.  Chalmers,  16  Beav.  233. 

and  cf.  ante,  p.  706.  (z)  Co.  Lit.  113,  o;  Sugd.  Pow. 

{v)  7  Hare,  156.  Sthedit.  127  ;  Farw.  Pow.  2nd  edit. 

(cr)  Ante,  p.  720.  455  et  seq.,  where  the  subject  of  sur- 

{y)  Sugd.    Pow.   8tli  edit.    126;  vivorship  of  powers  will  be  found 

Farw.   Pow.    2nd  edit,   454,   457 ;  discussed. 

3  a2 


Burvivor. 
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Coiu't  of  law  will  relax  the  rule  {a).  Therefore,  if  three  or  more 
executors  are  appointed,  and  tlie  devise  is,  that  the  estate  shall 
be  sold  by  the  executors  generally,  there  it  would  seem  that  the 
survivors  may  sell,  because  the  power  is  annexed  to  the  office  {h). 
But  it  cannot  be  regarded  as  settled  that  a  power  given  to 
several  as  a  class  can  in  all  cases  be  exercised,  after  the  death  of 
one  member  of  the  class,  by  the  survivors  (o). 
byasinglo  Again,  although  the  authorities  are  conflicting  (c/),  there  are 

not  wanting  cases  to  support  the  validity  of  the  exercise  of  a 
power  given  to  executors  by  a  single  survivor  {e).  Mr.  Hargrave 
in  a  note  to  Co.  Lit.  (./')  strongly  contends  that  where  a  power  of 
selling  is  given  to  cxeciifors,  or  to  persons,  nominatim  in  that 
character,  the  survivor  may  sell,  as  the  power  is  annexed  to  them 
rationc  officii ;  and  as  the  office  survives,  by  parity  of  reason  the 
authority  should  also  survive.  And  Lord  St.  Leonards 
observes  {g)  that  the  liberality  of  modern  times  will  probably 
induce  the  Courts  to  hold,  that  in  every  case  where  the  power  is 
given  to  executors,  as  the  office  survives,  so  may  the  power  {Ji) . 
The  same  distinguished  writer  proceeds  to  state  as  the  result 
of  the  cases,  that  where  the  authority  is  given  to  "executors," 
and  the  Will  does  not  expressly  point  to  a  joint  exercise  of 
it,  even  a  single  surviving  executor  may  execute  it :  But 
where  the  authority  is  given  to  them  nominatim,  though  in 
the  character  of  executors,  yet  it  is  at  least  doubtful  whether  it 
will  survive.  This  is,  of  course,  prior  to  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  and  of  the 
Trustee  Act,  1893,  below  referred  to.  In  the  case  of  Brassey 
V.  Chalmers  (/)  a  power  to  sell  real  estate  had  been  given 
by  a  testator  "  to  my  executors  hereinafter  named  with  the 

(a)  Cf.     Crawford    v.    Forslmw,  Sav.    72 :     and    see   Anon.,   Dyer, 

[1891]  2  Ch.  261 ;  Re  Smith,  [1904]  371,  b,  pi.  3  ;    Siigd.  Pow.  8tli  edit. 

1  Ch.  139,  post,  p.  729.  126.     See   also  Eaton  v.  Smith,  2 

{b)  Cf.  Farw.  Pow.  2nd  edit.  461.  Beav.  236. 

(c)  Farw.    Pow.    2nd  edit.   456.  ff\  n^   ^^ 

But  see  Co.  Lit.  113,  a;  Sued.  Pow.  /  \  a   j      -d        o^t,    ;i-+   mo 

StH  edit.  128.  (,)  Sudg.  Pow.  8th  ed:t.  128. 

{d)  See  a  case  in  Dyer,  219,  pi.  8,  (^^)  ^°  ^^^^'^  *^^  P«"^*^^  *°  ^^^- 

m  margine ;  Lock  v.  Loggin,  1  And.  ^^*'^^«  *«  ^^^^  '^"^^«  ^^  implication 
I ,  -  (see  ante,  p.  490),  the  power  to  the 

(e)  Houel  v.    Barnes,    Cro.    Car.       survivor  to  seU  will  arise   in  the 

Q(3o .    or,  T>         >  /^r        -YitT-        same  wav :    Forbes  v.  Peacock,  11 

o62 ;    /b.  C,  nom,  Barnes    Case,  W.  ^ 

Jones,  352,  pi.  3;    Anon.,  2  Leon.       ^'  ^  ^'  ^^^• 

220,    pi.  276;    Milivard  \.  Moore,  (i)  16  Beav.  231. 
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approbation  of  my  trustees  for  the  time  being : "  And  it  was 
held  by  Eomilly,  M,  R.,  upon  the  context  of  the  Will,  that  the 
power  could  not  be  exercised  by  the  survivor  of  the  two 
appointed  executors :  His  Honor,  after  stating  the  rule  that 
a  naked  power  given  to  several  cannot  be  executed  by  the 
siu-vivors,  laid  it  down  as  equally  settled  that  if  the  power  be 
annexed  to  the  office  of  executor,  any  persons  who  fill  the  office 
will  have  the  power;  but  that  the  difficulty  was,  in  cases  where 
the  power  is  given  to  certain  persons  by  name  and  they  are  also 
appointed  executors,  to  ascertain  whether  the  power  is  given  to 
the  executor  or  to  the  person  :  In  the  present  case,  the  learned 
judge  looking  at  the  words  used  by  the  testator,  both  in  the 
passage  which  conferred  the  power  and  in  other  parts  of  the 
Will,  was  of  opinion  that  the  power  was  given  to  the  two 
executors  no)ninatim,  and  not  in  their  executorial  capacity.  But 
the  Lords  Justices,  on  appeal  (/.•),  dissented  from  this  opinion. 

Where  a  testator  empowered  his  three  executors  named  in  his 
Will  to  select  the  charitable  institutions  amongst  which  his 
residue  was  to  be  divided,  and  one  of  the  executors  renounced 
Probate,  it  was  held  by  the  Court  of  Appeal  that  the  power  was 
given  to  the  executors  in  the  character  of  executors,  and  that 
the  two  who  had  proved  could  exercise  it  alone  (/). 

And  now  by  sect.  22  of  the  Trustee  Act,  1893,  which 
replaced  sect.  38  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  where  a  power  or  trust  is  given  to,  or  vested  in,  two 
or  more  trustees  (which  expression  by  sect.  50  of  the  Trustee 
Act,  1893,  is  defined  as  including  executors  and  administrators) 
jointly,  then,  unless  the  contrary  is  expressed  in  the  instrument 
(if  any)  creating  the  power  or  trust,  the  same  may  be  exercised 
or  performed  by  the  survivor  or  survivors  of  them  for  the  time 
being.  This  provision,  however,  applies  only  to  trusts  con- 
stituted after,  or  created  by  instruments  coming  into  operation 
after  31st  December,  1881. 

If  there  are  several  executors  appointed  by  the  Will,  they  Executors  _ 
must  all  join  in  bringing  actions  at  law  {m)  ;  even  though  some  ^^  brino-in^^ 
be  infants  {n).  actions. 

{Jc)  4  De  G.  M.  &  G.  528.  (n)  Smith  v.    Smith,  Yolv.    130. 

(/)  Crawford  v.  Forshuw,  [1891]  As    to    one    of    several    executors 

2   Ch.    261.      See  also    Re   Smith,  making  a  summary  application  to 

[1904]  1  Ch.  139.  the  Court,  see  Be  Bunting,  2  A.  & 

(ra)  Bro.  Exors.  88.  E.  467.     See  also  post,  p.  1515. 
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Where,  however,  one  executor  of  several  has  alone  proved  the 
Will,  lie  may  sue  without  making  the  other  executors  parties, 
although  they  have  not  renounced  (o) .  If  one  of  several 
executors  who  have  all  proved  the  Will  sue  alone,  the  defendant 
may  apply  to  the  Court  for  an  order  that  the  other  executor  or 
executors  may  he  joined  as  co-plaintiff's  {p). 
Wlifu  one  Generally  speaking,  it  is  clear  that  at  law  one  executor  cannot 

Bue  the  other :  suo  or  he  sued  hy  his  co-executor  (ry)  :  neither,  after  tlie  death 
of  one  of  several  executors,  can  his  executor  be  sued  hy  the 
surviving  co-executor  for  a  debt  due  to  their  testator  (r) .  Never- 
theless, if  a  debtor  makes  his  creditor  and  another  his  executors, 
and  the  creditor  neither  proves  the  Will  nor  acts  as  executor,  he 
may  bring  an  action  against  the  other  executor  (.s)  :  nor  is  it 
necessary  to  enable  him  so  to  do,  that  he  should  renounce  in  the 
Court  of  Probate  (?'). 

In  a  case  where  the  survivor  of  two  executors,  who  had  taken 
out  administration  to  the  other,  filed  a  bill  to  set  aside  a  mort- 
gage of  part  of  the  assets  made  by  the  deceased  executor  as 
having  been  a  breach  of  trust,  it  was  held  that  the  fact  of  the 
plaintiff  having  taken  out  the  administration  did  not  disqualify 
him  from  maintaining  the  suit  {ti). 
on  bond  given       In  Glcddow  V.  Atkhi  (j)  an   action   of   debt,  on  a   common 
on  loa^n  oVt^-  i^ioney  bond,  was  brought  by  the  executor  of  the  obligee  against 
sets  by  one  to  the  executors  of  the  obligor  :  The  money  mentioned  in  the  con- 
dition was  part  of  the  personal  estate  of  Cuthbert  Thew,  deceased, 
by  whom  it  had  been  bequeathed  to  the  testator  of  the  plaintiff 

(o)  D.  0.  P.   7tli  edit.  203,  204.  obtained,  unless  lie  is  under  dis- 

See  also  jposf,  p.  1541.  ability:     Cbitty's    Arcbbold,    14tli 

[p)  E.   S.   C.    1883,   Ord.  XVI.  edit.  1019,  1020. 

r.    11.     This  procedure  is    substi-  {q)  Wentw.    Off.    Ex.    75,    14th 

tuted    for  the  plea  in   abatement  edit. ;    ante,  p.  686.     But  see  post, 

and  demurrer  for  want  of  j^arties  Pt.  v.  Bk.  I.  Ch.  ii.  p.  1804,  as  to 

existing    prior    to    the  Judicature  remedies  in  equity. 

Act.     It  is  of  course  subject  to  the  (r)  Wentw.  Off.  Ex.  75,  14th  edit, 

same  rules  with  respect  to  showing  (s)  Dorchester  v.  Wehh,  W.  Jones, 

that    the  party  whose  joinder    is  345. 

claimed    is   alive   and  within    the  {t)  Rawlinson  v.  Shaw,  3  T.  R. 

jurisdiction  as  were  in  force  with  557. 

regard  to  the  old  plea,  and  the  («)  Miles  v.  Durnford,  2  De  0. 
necessary  facts  should  now  be  M.  &  G.  641,  by  the  Lords  Jus- 
shown  by  affidavit  in  support  of  tices,  overruling  the  decision  of 
the  application.  And  further  by  Kindersley,  V.-C,  2  Sim.  N.  S. 
Ord,  XVI.  r.  11,  the  consent  of  the  234. 
person  added  as  plaintiff  must  be  («)  2  Crompt.  &  Jery.  548. 
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(the  obligee)  and  the  testator  of  the  defendant  (the  ohligor)  and 
the  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor  on  trust,  to  put  the  same  out  at  interest  on  such 
real  or  other  sufficient  security  as  they  might  approve.  The 
testator  of  the  plaintiff  died  leaving  the  testator  of  the  defendant 
surviving  who  had  since  died  :  And  it  was  held  by  the  Court  of 
Exchequer,  on  general  demurrer,  that  the  loan  by  one  of  the 
executors  to  the  other  was  a  misappropriation  of  the  fund,  for 
which  the  executor  of  the  obligee  was  liable  until  the  money 
was  laid  out  on  real  and  sufficient  security ;  and  consequently 
that  he  had  a  right  to  sue  on  the  bond  to  protect  himself. 

Where  there  are  several  executors,  they  may  agree  that  one  Demise  by 
of  them  shall  hold  the  land  devised  to  them  in  trust  at  a  fixed  ^-^eiT  co- 
rent,  and  if  the  rent  falls  into  arrear,  he  may  be  distrained  upon  executor, 
in  respect  of  it  (//) .     If,  however,  executors,  having  been  directed 
by  the  Will  to  sell  the  real  estate,  allow  one  of  their  number  to 
hold  stores  and  buildings  at  less  than  a  fair  occupation  rent, 
they  are  chargeable  with  what  would  have  been  a  fair  occupation 
rent  (s). 

(_y)  Cowper  v.  Fletcher,  34  L.  J.  (2)  De  Cordova  y.  De  Cordova,  4 

N.  S.  Q.  B.  187 ;  Co.  Lit.  186,  a.  App.  Cas.  692. 
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CHAPTER  THE  THIRD. 


Executor 
of  executor ; 


when  lie  can 
execute  a 
power : 


OF  THE  POWER  AND  AUTHORITY  OF  AN  EXECUTOR  OF  AN 

executor: — OF  an  administrator  de  bonis   non: 

AND  OF  A  LIMITED  ADMINISTRATOR. 

As  to  the  power  and  authority  of  the  executor  of  an  executor : 
In  all  cases,  except  of  special  trust  and  authority  without  the 
office  of  executorship,  the  executor  of  an  executor,  how  far 
soever  in  degree  remote,  stands  as  to  the  points  hoth  of  being, 
having  and  doing,  in  the  same  state  and  plight  as  the  first  and 
immediate  executor  [a) . 

"  But  where,  by  a  Will,"  says  the  author  of  the  Ofiice  of  an 
Executor  (/^),  "a  special  trust  is  recommended  to  an  executor, 
as  to  sell  land,  this  not  performed  in  his  lifetime  shall  not  be 
performable  by  his  executor :  contrariwise  of  an  interest,  as  to 
take  the  profits  of  lands  for  certain  years  towards  payment  of 
debts  and  legacies"  (c).  In  the  case  of  Cole  v.  Wade  (d),  real 
and  personal  estate  were  by  Will  given  to  two  trustees,  who 
were  appointed  executors,  their  executors,  administrators,  and 
assigns  for  the  benefit  of  such  relations  of  the  testator  as  the 
trustees  and  executors  in  their  discretion  should  think  proper : 
And  it  was  declared  that  the  disposition  should  be  entirely  in 
the  discretion  of  the  said  trustees  and  executors,  and  the  heirs, 
executors,  and  administrators  of  the  siu'vivor  of  them  ;  and  the 
testator  gave  power  to  his  trustees  and  executors,  and  the  survivor 
of  them,  and  the  heu's,  executors,  and  administrators  of  such 
survivor,  to  sell  or  mortgage  the  estates ;  and  the  trustees  (by 


(a)  Wentw.  Off.  Ex.  c.  20,  p.  462, 
14th  edit. 

(6)  C.  20,  p.  462,  14th  edit. 

(c)  See  also  as  to  this  distinction 
between  an  interest  and  an  autho- 


rity only.  Style  v.   Tomson,  Dyer, 
210,  a. 

{d)  16  Ves.  27;  S.  C,  suh  nom. 
Walter  v.  Maunde,  19  Ves.  423.  See 
further  as  to  this  case,  Farw. 
Pow.  2nd  edit.  460. 
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name),  or  the  survivor  of  them,  or  the  heirs,  executors  or  ad- 
ministrators of  such  survivor,  were  to  convey  and  pay  the  whole 
of  the  relations  within  fifteen  years  :  The  surviving  trustee,  by 
his  "Will,  devised  the  first  testator's  real  estate  to  A.  &  B.,  their 
heirs  and  assigns,  and  his  personal  estate  to  them,  tlieir 
executors,  administrators,  and  assigns,  upon  the  trusts  of  the 
first  "Will,  and  appointed  them  his  trustees  for  that  specific 
purpose  only :  and  it  was  contended,  that  they  might  execute 
the  power:  The  Master  of  the  Eolls  (Sir  W.  Grant)  decided 
the  contrary :  he  said,  that  wherever  a  power  is  of  a  kind  that 
indicates  a  personal  confidence,  it  vavi^i  2^rimd  facie  be  understood 
to  be  confined  to  the  individual  to  whom  it  is  given,  and  will 
not,  except  by  express  words,  pass  to  others,  to  whom,  by  legal 
transmission,  the  same  character  may  happen  to  belong :  The 
power  was  not  appendant  to  the  estate ;  by  itself  it  was 
incapable  of  alienation  :  and  it  was  only  quasi  ^jersoiue  designatce 
that  it  could  go  to  the  heir  :  The  devisees  did  not  answer  that 
description  :  The  power,  therefore,  was  not  vested  in  them  {e) . 
The  Court  of  Appeal,  however,  in  Cvauford  v.  Forshaw  (,/), 
where  -Cole  v.  Wade  was  cited,  declined  by  necessary  implication, 
though  not  in  express  terms,  to  adopt  this  principle ;  and  in 
Re  Smith  (g),  Farwell,  J.,  says  :  "  The  result  of  the  authorities 
and  of  sects.  22  and  37  of  the  Trustee  Act  (h)  is  in  my  opinion 
this  :  Every  power  given  to  trustees  which  enables  them  to  deal 
with  or  affect  the  trust  property  is  jyrimd  facie  given  them  ex  officio 
as  an  incident  of  their  office,  and  passes  with  the  office  to  the 

(e)  Cf.  ante,  pp.  723,  724  ;  Sugd.  to  Rowlett,  13  0.  D.  77,  786 ;  the 
Pow.  Sth  edit.  126 — 128.  This  latter  case  was,  however,  itself 
opinion  of  Sir  W.  Grant  was  ap-  doubted  by  the  Court  of  Appeal  in 
proved  of  by  Lord  Eldon  on  appeal.  Re  Morton  and  HaUdt,  15  C.  D. 
in  Walter  v.  Maunde,  19  Ves.  425.  143:  Coo/L-e  v.  CVaiw/orfZ  cannot  there- 
See  further  on  the  question  whether  fore  be  treated  as  overruled) ;  Mor- 
the  executor  of  an  executor,  or  the  tinier  v.  Ireland,  6  Hare,  196; 
devisee  of  a  trustee,  can  execute  a  Wilson  v.  Bennett,  5  De  G.  &  Sm. 
power  or  trust  originally  conferred  475;  Macdonaldv.  Walker,  14  Beav. 
on  his  testator,  or  whether  it  is  a  556;  Me  Burtt,  iDrewr.  319;  Forbes 
personal  confidence  which  is  not  v.  Forbes,  18  Beav.  552  ;  Saloway  v. 
transmissible  with  the  office  or  Strawbridge,  1  Kay  &  J.  371;  Hall 
estate  :  Down  v.  Worrall,  1  M.  &  K.  v.  May,  3  Kay  &  J.  590. 
661 ;  Cooke  v.  Crawford,  13  Sim.  /  ^n  ri oqi-i  o  pv,  ofil 
91 ;  Titley  v.  Wolstenholme,  7  Beav. 

425,   433    (which  was   treated    by  io)  [1904]  1  Ch.  139,  144. 

Jessel,  M.  E.,  as  having  overruled  (//)  The  Trustee  Act,  1893  (56  & 

Cooke    v.     Crawford :    see    Osborne  67  Vict.  c.  53). 
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a  power  an- 
nexed to  an 
interest. 


holders  or  holder  thereof  for  the  time  being :  whether  a  power 
is  so  given  ex  officio  or  not  depends  in  each  case  on  the  construc- 
tion of  tlie  document  giving  it,  but  the  mere  fact  that  the  power 
is  one  requiring  the  exercise  of  a  very  wide  personal  discretion 
is  not  enough  to  exclude  the  prima  fade  presumption,  and  little 
regard  is  now  paid  to  such  minute  differences  as  those  between 
'my  trustees,'  'my  trustees  A.  and  B.'  and  'A.  and  B.  my 
trustees ' :  The  testator's  reliance  on  the  individuals  to  the 
exclusion  of  the  holders  of  the  office  for  the  time  being  must  be 
expressed  in  clear  and  apt  language." 

With  respect  to  a  power  to  sell  land,  Hargrave,  in  a  note  to 
Coke  upon  Littleton  (/),  cites  some  authorities  (/.•)  to  show  that 
such  a  power  given  to  the  executors  shall  pass  to  their  executors 
or  administrators  (/).  Again,  it  has  apj)eared  in  a  former  part 
of  this  Treatise,  that  a  power  in  a  Will  to  sell  or  mortgage, 
without  naming  a  donee,  will,  unless  a  contrary  intention 
appear,  vest  in  the  executor,  if  the  fund  is  to  be  distributable  by 
him  (w)  :  And  it  seems,  that  in  such  case,  the  executor  of  the 
executor  may  sell,  the  intent  being,  that  the  power  shall  be 
executed  by  him  to  whose  hands  the  money  is  to  come  {n). 

It  seems  clear  that  the  rules  applicable  to  the  devolution  of 
the  estate  of  an  executor  or  administrator,  as  regards  personal 
estate,  will  now  apply  to  real  estate  vesting  in  an  executor 
under  the  Land  Transfer  Act,  1897,  and  that  the  power  of  sale 
now  vested  in  an  executor  under  that  Act  is  accordingly 
exercisable  by  the  executor  of  the  latter  in  the  event  of  his 
death,  and  so  on  throughout  the  chain  of  representation. 

Where  a  power  is  annexed  to  an  interest  in  the  donee,  and  is 
originally  authorised  to  be  executed  by  the  donee  of  the  power 
and  his  assigns,  the  power  will  pass  with  the  interest  to  any 
person  who  comes  to  the  estate  under  him,  although  there  be 
twenty  mesne  assignments ;  and  whether  the  claimant  is  an 
assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor  (o) . 
In  a  case  where,  upon  a  fine,  the  use  of  lands  was  limited  to  A. 
for  eighty  years,  with  a  power  to  A.  and  his  assigns  to  make 
leases  for  lives ;  and  A.  assigned  over  to  B.,  who  died,  and  made 


(0   113,  .(. 

\k)  Kelw,  44 ;  2  Biowul.  194. 
(/)  See  also  the  cases  collected, 
ante,  p.  729,  note  (f). 

{m)  Ante,  p.  490.    See  also  Tylden 


V.  Hyde,  2  Sim.  &  Stu.  238. 

{n)  Sugd.  Pow.  8tli  edit.  116, 
118;  Farw.  Pow.  2nd  edit.  93;  1 
Pow.  Dev.  243,  Jarman's  edit. 

(o)  Sugd.  Pow.  8th  edit.  180. 
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C.  his  executor,  and  tlien  the  executor  assigned  over  to  D, ;  it  was 
holdeu,  thatD.  might  well  exercise  the  power  (^j). 

With  regard  to  the  power  and  authority  of  an  administrator  Power  of  ad- 
de  bonis  non ;  By  the  grant  of  that  species  of  administration,  honknotK 
the  administrator  becomes  the  only  personal  representative  of 
the  original  deceased :  and,  with  respect  to  the  estate  left 
unadministered  by  the  former  executor  or  administrator,  he  has 
the  same  power  and  authority  as  the  original  rej^resentative ; 
for  he  succeeds  to  all  the  legal  rights  which  belonged  to 
the  former  executor  or  administrator  in  his  representative 
character  {q). 

With  regard  to  the  power  and  authority  of  limited  and  of  power  of 
special  administrators,  it  is  difficult  to  lay  down  any  general  limited  and  of 

»/  */     D    ■  sDecial  ad.- 

proposition  :  and  little  more  can  be  done  than  to  refer  to  the  ministrators. 
authorities  upon  the  subject  which  have  already  been  adduced, 
in  treating  of  the  constitution  of  these  several  kinds  of  adminis- 
tration, with  respect  to  the  power  of  an  administrator  appointed 
as  the  attorney  of  the  party  entitled  durante  ahHcniia  (r),  of  an 
administrator  durante  minore  letate  (s),  of  an  administrator 
pendente  lite  {t),  and  of  an  administrator  limited  to  substantiate 
proceedings  in  equity  {u). 

It  is  enacted  by  statute  38  Geo.  III.  c.  87,  s.  7,  that  the 
person  to  whom  administration  durante  absentia  (x)  shall  be 
granted  under  the  provisions  of  the  Act,  shall  have  the  same 
powers  vested  in  him  as  an  administrator  hath  by  virtue  of  an 
administration  granted  to  him  durante  minore  cetate  of  the  next 
of  kin. 

{f)  Howe  V.  Whittbank,  1  Freem.  (r)  See  ante,  p.  403  et  seq. 

476.  (s)  Ante,  p.  423  et  seq. 

{q)  Catherwood  v.  Chahaiid,    1  B.  {t)  Ante,  p.  398  et  seq. 

&  C.  154,  by  Bayley,  J.     See  ante,  (it)  Ante,  p.  416. 

p.  690  et  seq.  (.r )  See  ante,  p.  404. 
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CHAPTER  THE  FOURTH. 


Capability  of 
a  married 
■tt'oman  to  be 
an  executrix 
or  admiuis- 
tratrix : 
provision  a  of 
the  Married 
Women's 
Property  Act, 
1882,  -with 
respect  to 
such  capa- 
bility of 
married 


OF  THE  POWER  OF  A  FEME  COVERT  EXECUTRIX  OR 
ADMINISTRATRIX. 

I^INCE  the  commencement  of  the  Married  Women's  Property 
Act,  1882,  a  married  woman  may  be,  and  act  as,  executrix  or 
administratrix  of  a  deceased  person  as  if  she  were  a  feme  sole, 
without  the  consent  or  control  of  her  husband.  This  power  is  given 
to  her  by  sections  1  (2)  and  24  of  the  Act,  which  provide :  1  (2) 
that  "  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of,  and  to  the  extent  of,  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued 
either  in  contract,  or  in  tort,  or  otherwise,  in  all  respects  as  if 
she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by,  or  taken  against,  her." 

And  24,  that  "  The  word  '  contract '  in  this  Act  shall  include 
the  acceptance  of  any  trust  or  of  the  office  of  executrix  or 
administratrix,  and  the  provisions  of  this  Act  as  to  liabilities  of 
married  women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee,  or  executrix,  or  administratrix,  either  before  or 
after  her  marriage,  and  her  husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration." 

Section  18  of  the  same  Act  provides,  that  *'  A  married  woman 
who  is  an  executrix  or  administratrix  alone  or  jointly  with  any 
other  person  or  persons  of  the  estate  of  any  deceased  person,  or  a 
trustee  alone  or  jointly  as  aforesaid  of  property  subject  to  any 
trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in  transferring 
any  such  annuity  or  deposit  as  aforesaid  {a),  or  any  sum  forming 


(a)  This  lias  reference  to  sect.  6, 
which  provides  that  "All  deposits 


in  any  post  ofBce  or  other  savings 
bank,    or   in    any  other    bank,  all 
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part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  any  share,  stock,  debenture,  deben- 
ture stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or 
in  any  such  corporation,  company,  public  body,  or  society  in  that 
character,  without  her  husband,  as  if  she  were  a  feme  sole." 

This  enactment  supersedes  the  old  law  by  which  a  married  The  law  on 
woman  could  not  take  upon  herself  the  office  of  executrix  or  prior  to  tlu; 
administratrix  without  the  consent  of  her  husband.     By  that  Married 

Vv  OHIGH  8 

law,  since  the  husband  was  answerable  for  the  wife's  acts,  she  Property  Act, 
was  not  capable,  though  she  had  by  his  permission  assumed  the 
office  of  executrix  or  administratrix,  of  doing  any  act  of  ad- 
ministration to  the  deceased  wliich  might  have  been  to  the 
prejudice  of  her  husband,  without  his  concurrence.  The  reason 
for  this  is  now  at  an  end,  since  by  the  Act  as  above  stated, 
a  husband  is  not  subject  to  the  liabilities  incurred  by  the  wife 
by  reason  of  any  breach  of  trust  or  devastavit  either  before  or 
after  her  marriage,  unless  he  has  himself  acted  or  intermeddled 
in  the  trust  or  administration.  It  also  follows  that  since  the 
Act,  as  he  is  no  longer  under  any  liability  for  his  wife's  breach 
of  trust  or  devastavit  as  above  stated,  a  husband  has  no  longer 
any  power  or  disposition  over  the  personal  estate  vested  in  his 
wife  as  executrix  or  administratrix,  inasmuch  as  such  power  of 
disposition  which  he  had  prior  to  the  Act  was  given  to  him  for 
the  purpose  of  administering  in  his  wife's  right  for  his  own 
safety. 

It  was  held  by  North,   J.,  in   Re   Harkncss   and  AIlsopp's 
Contract  {b),  that  the  Act  does  not  enable  a  woman  married 

annuities  granted  by  the  Com-  or  of  or  in  any  industrial,  provi- 
missioners  for  the  Eeduction  of  dent,  friendly,  benefit,  building,  or 
the  National  Debt  or  by  any  other  loan  society,  which  at  the  corn- 
person,  and  all  sums  forming  part  mencement  of  this  Act  are  stand- 
of  the  public  stocks  or  funds,  or  ing  in  her  name,  shall  be  deemed, 
of  any  other  stocks  or  funds  unless  and  until  the  contrary  be 
transferable  in  the  books  of  the  shown,  to  be  the  separate  pro- 
Governor  and  Company  of  the  perty  of  such  married  woman." 
Bank  of  England,  or  of  any  other  (6)  [1890]  2  Ch.  358,  363.  In  re 
bank,  which  at  the  commence-  Brooke  and  Fremlin's  Contract, 
ment  of  this  Act  are  standing  in  [1898]  1  Ch.  647,  it  was  held  that 
the  sole  name  of  a  married  woman,  a  married  woman,  to  whom,  sub- 
and  all  shares,  stock,  debentures,  sequently  to  the  Married  Women's 
debenture  stock,  or  other  inter-  Property  Act,  1882,  real  estate  is 
ests  of  or  in  any  corporation,  conveyed  by  way  of  mortgage  to 
company,  or  public  body,  muni-  secure  money  belonging  to  her  as 
cipal,    commercial,    or    otherwise,  her  separate  property,  can  convey 
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since  tho  commencemeTit  of  tlio  Act,  "being  a  trustee  of  real 
estate  for  sale,  to  convey  to  a  purchaser  except  "with  the  con- 
currence of  her  luishand  and  by  a  deed  acknowledged  by  her. 
In  the  course  of  his  judgment,  after  reading  sect.  18,  North,  J., 
remarks :  "  It  is  incredible  that  a  direction  that  a  married 
woman  who  is  a  trustee,  alone  or  jointly,  of  property  subject  to 
any  trust,  may  '  transfer  or  join  in  transferring  any  such 
annuity  or  deposit  as  aforesaid,  &c.,'  could  possibly  be  intended 
to  mean  that  she  may  transfer  anything  except  the  particular 
things  which  are  enumerated  at  some  length  in  the  section,  and 
are  so  enumerated  because  they  have  been  already  referred  to  in 
the  sects.  6,  7  and  8.  They  are  mentioned  here  again  for  a  par- 
ticular purpose  ;  but  it  would  be  most  strange  that  such  language 
should  be  used  if  it  had  been  intended  that  the  mamed  woman 
may  not  only  sue  and  be  sued  in  respect  of  trust  property  of 
every  kind,  but  may  also  convey  or  transfer  the  same.  I  think 
"words  to  that  effect  would  have  been  used  if  that  had  been 
meant.  I  think  the  language  of  sect.  18  is  strongly  in  favour 
of  the  view  that  the  Act  does  not  apply  to  a  conveyance  of  real 
estate  in  fee  simple  by  a  married  w'oman  who  is  a  trustee  of  it." 
It  follows  from  this  decision  that  a  married  woman  executrix  is 
still  fettered  as  regards  her  dealing  with  the  property  vested 
in  her  as  such,  and  not  coming  within  the  express  provision  of 
sect.  18  of  the  Act  of  1882  (c). 

to  a  purchaser  from  the  mortgagor  Purchaser    Act,    1874,    a    m^arried 

without  the  concurrence  of  her  hus-  woman  who  is  a  bare  trustee  can 

band,    or   acknowledgment  of  the  convey  as  if  she  were  a  feme  sole, 

deed  of  conveyance  by  her,  under  and    on  being  paid   all    principal 

the  Fines  and  Eecoveries  Act,  and  money,  interest,   and  costs  due  to 

that  the  decision  in  Be  Ilarhiess  and  her  under  her  mortgage,  she  would 

Alhopp''&  Contract  wasnot  applicable  become  a  bare  trustee  :  Re  JUowgate 

to  the  case  of  a  married  woman  who  and  Oslorn''s  Cordracf,  [1902]  1  Ch. 

is  a  mortgagee  and  not  a  trustee.  451,456.     The  decision  in  i?e  i>roo7i-e 

A   mortgagee,  under  an   ordinary  and  Fremh'n^s  Contract  was  followed 

mortgage  deed,  is  not  a  trustee  of  by   Farwell,    J.,   in  i?e    West  and 

the  mortgaged  property  until   he  Hardy's  Contract,  [1904]  1  Ch.  145, 

has  been  paid  his  principal,  inter-  on  a  transfer    of  a    mortgage    to 

est,  and  costs,  and  then  he  becomes  secure  money  advanced  on  a  joint 

a  bare  trustee.      The  property  is  account  by  two   persons,    one    of 

held  subject  to   an  equity  of  re-  whom  was  a  mamed  woman,  there 

demption,  but  until  redemption  it  being  nothing  to    show  that    the 

belongs  to    the  mortgagee   as  his  married  woman  was  a  trustee  mort- 

own.     Under  sect.  16  of  the  Trus-  gagee. 

tee  Act,  1893,  which  has  now  re-  (c)  The    bill    before   Parliament 

placed  sect.  6  of  the  Vendor  and  for  remedying  this  defect  passed  the 


Ch.  IV.]   Of  the  Power  of  an  Executrix  or  Admmistratrix.  735 

A  married  woman   suing  as  plaintifJ  without  lier  husband  A  married 
being  joined  since  the  Married  AVomen's  Property  Act,  1882,  Soutw" 
is  not  liable  to  give  security  for  costs  {d).  husband 

The  law  on  the  subject  of  the  power  of  a  feme  covert  as  not  liable  to 
executrix   or   administratrix,  and   the   power   of   the   husband  f'^°  security 

.    .'  .  .  .  .  10^  costs, 

of  such  executrix  or  administratrix,  as  it  existed  prior  to  the 
Married  "Women's  Property  Act,  1882,  is  stated  and  discussed 
with  the  authorities  bearing  upon  it  in  tlie  eighth  and  previous 
Editions  of  this  Work,  Pt.  in.  Bk.  i.  Chap.  iv. 

House  of  Lords,  but  was  dropped  /  7%  ^7     7/.  77       jt^.,         o  t)   -n 

'  .      /v-  C'^)  Threlfall  v.  J]  thon,  8  P.  D. 

in  the  House  01  Uommons  lor  this 

IS 
session  (1904)  for  want  of  time. 
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OF  THE  DUTIES  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  WITH 
RESPECT  TO  THE  FUNERAL!  THE  PROVING  OF  THE  WILL 
AND  THE  TAKING  OUT  ADMINISTRATION :  THE  INVENTORY 
AND  THE  PAYMENT  OF  DEBTS. 


CHAPTER  THE  FIRST. 

OF  THE  FUNERAL:  OF  PROVING  THE  WILL,  AND  TAKING  OUT 
ADMINISTRATION:  AND  OF  THE  INVENTORY. 


No  property 
in  a  dead 
body. 


Custody  and 
possession  of 
body  belong 
to  the  exe- 
cutor until 
buried,  and 
then  remains 
under  pro- 
tection of 
Ecclesiastical 
Court. 


SECTION  I. 

Of  the  Funeral. 

IHE  law,  as  laid  down  by  Kay,  J.,  in  WiUlams  v.  WUUanis  (a), 
and  in  other  cases,  is  tliat  as  there  can  be  no  property  by  the  law 
of  this  country  in  a  dead  body,  a  person  cannot  dispose  of  his 
body  by  Will,  and  that  after  death  the  custody  and  possession 
of  the  body  belong  to  his  executors  until  it  is  buried,  and  when 
it  is  bmied  in  consecrated  ground  it  remains  under  the  protec- 
tion of  the  Ecclesiastical  Court  of  the  diocese,  and  cannot  be 
removed  from  the  grave  or  vault,  or  mausoleum  in  which  it  has 
been  placed,  except  under  a  faculty  granted  by  the  Ecclesiastical 
Court,  and  then  only  to  another  grave  or  vault  in  consecrated 
ground.  Consequently  a  faculty  will  not  be  granted  to  enable 
a  body  to  be  removed  from  consecrated  ground  with  a  view  to 
its  being  cremated  (b). 

If  the  deceased  has  left  directions  as  to  the  disposal  of  his 


(a)  20  C.  D.  659. 


(b)  Re  Dixon,  [1892]  P.  386. 
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body,  it  is  the  duty  of  liis  personal  representative  to  give  effect 

to  his  wishes.     But  if  the  deceased  has  left  no  testamentary  or  DircctionH  of 

clear  directions  as  to  his  body,  it  is  entitled  to  Christian  burial  (r),  ^,jj.ijji  should 

and  the  executor  would  not  be  warranted,  to   ffratif  y  his  own  be  piveu 
„  .1  ,       I  ■,,  .  •  •         -1      1     J        £  effect  to. 

fancy,  without  tlie  deceased  s  sanction,  in  cremating  the  body  or  -g^^   should 
his  testator,  and  so  depriving  it  of  beino-  buried  in  the  state  and  not  be  cre- 

1,11-  1         PI  Ti    •  i.  •       mated  with- 

condition  contemplated  by  this  rule  oi  law.  it  is  not  a  mis-  out  such 
demeanour  or  illegal  to  burn  a  dead  body  instead  of  burying  it,  <iirections. 
unless  it  is  so  done  as  to  amount  to  a  public  nuisance  (r/).  The 
Burial  Service  does  not  contemplate  cremation.  But  where  a 
body  has  been  consumed  in  a  fire,  it  has  been  customary  to 
collect  the  ashes  and  to  bmy  them  in  a  chm-chyard,  accompanied 
with  the  use  of  the  Order  for  the  Burial  of  the  Dead,  and  there 
does  not  appear  to  be  any  legal  objection  to  the  same  course 
being  followed  where  there  has  been  a  previous  cremation  in 
pursuance  of  directions  left  by  the  deceased  {e). 

The  deceased  should  be  buried  in  a  manner  suitable  to  the  What 
estate  he  leaves  behind  him  (/).     Funeral  expenses,  says  Lord  are  allowable 
Coke(f/),  according  to  the  degree  and  quality  of  the  deceased,  ^^^^f'^^. 
are  to  be  allowed  of  the  goods  of  the  deceased,  before  any  debt 
or  duty  whatsoever.     But  the  executor  or  administrator  is  not 
justified  in  incurring  such  as  are  extravagant,  even  as  it  respects 
legatees  or  next  of  kin  entitled  in  distribution  (//)  :    Nor,  as 

(c)  QUhert  v.  Buzzard,  2  Hagg.  an  estate  for  the  purpose  of  estate 

Cons.  333,  343;  Reg.  v.  Stewart,  12  duty,  allowance  is  to  be  made  for 

A.  &  E.  773.  reasonable  funeral  expenses  and  for 

{d)  The  Queen  v.  Price,  12  Q.  B.  D.  debts  and  incumbrances. 

247.  "It   seems   clear  that   expenses 

(t>)  Be  Dixon,  [1892]  P.  at  p.  394.  not  directly  relating  to  the  funeral, 

(/)  2  Black.  Comm.  508.  such  as  for  embalming  tbe  body  of 

(ly)  3  Inst.  202.     In  tbe  case  of  the  deceased  and  bringing  it  home 

persons  dying  domiciled  in  any  part  from    abroad    for    burial    in    this 

of  the  United  Kingdom  on  and  after  country,  or  for  putting  his  family 

1st  June,    1888,   the    executor    or  and  servants  into  mourning,  or  for 

administrator  has  power  to  deduct  erecting  a  monument  to  his  memory, 

debts  and  funeral   expenses   from  are  not  a  proper  deduction  under 

the  value  of  the  estate  and  effects  this  section,  although  if  an  executor 

as  specified  in  the  account  delivered  has  incurred  them  under  the  direc- 

by  him.     The  funeral  expenses  to  tions  in  the  Will  he  may  be  entitled 

be  deducted  "  shall  include  only  such  to  retain  them  out  of  the  estate  as 

expenses  as  are  allowable  as  reason-  against  the   creditors":    Hanson's 

able  funeral    expenses    according   to  Ptevenue    Acts,     1880     and     1881, 

?ai«";    44  Vict.  c.  12,  s.  28.     And  p.  31. 

under  sect.  7  of  the  Finance  Act,  (Ji)  See  Stachpoole  v.  Stacl-poole,  4 

1894,  in  determining  the  value  of  Dow.    227.     A  husband,   executor 

^V.E. VOL.  T.  '3   B 
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against  creditors,  sliall  lie  bo  warranted  in  more  than  are  abso- 
lutely necessary.  In  strictness,  said  Lord  Holt,  no  funeral  ex- 
penses are  allowed  in  the  case  of  an  insolvent  estate,  except  for 
the  coffin,  ringing  the  bell,  and  the  fees  of  the  parson,  clerk,  and 
bearers  ;  but  not  for  the  pall  or  ornaments  (/).  And  in  the  year 
1G95,  it  was  stated  that  Baron  Powel  on  his  circuit  would  allow 
but  lis.  M.  under  a  plea  of  picne  administramt ;  which  he  said 
was  all  the  necessary  charge  (/.).  However,  it  appears  that 
Lord  Holt,  whore  under  that  plea  150/.  was  charged  for  the 
testator's  funeral,  said  that  at  least  140/.  ought  to  be  deducted  ; 
for  10/.  is  enough  to  be  allowed  for  the  funeral  of  one  in 
debt  (/). 

Lord  Hardwicke  in  Stag  v.  Punter  [m),  upon  exceptions  to  a 
Master's  report  for  not  allowing  60/.  for  the  testator's  funeral, 
said  :  "  At  law,  where  a  person  dies  insolvent,  the  rule  is,  that  no 
more  shall  be  allowed  for  a  funeral  than  is  necessary ;  at  first 
only  40«.,  then  5/,,  and  at  last  10/.  {n).  I  have  often  thought  it 
a  hard  rule,  even  at  law,  as  an  executor  is  obliged  to  bury  his 
testator  before  he  can  possibly  know  whether  his  assets  are 
sufficient  to  pay  his  debts :  But  this  Court  is  not  bound  down  by 
such  strict  rules,  especially  when  a  testator  leaves  great  sums  in 
legacies,  which  is  a  reasonable  ground  for  an  executor  to  believe 
the  estate  is  solvent :  As  this  is  the  case  here,  I  am  of  opinion 
that  sixty  pounds  is  not  too  much  for  the  funeral  expenses, 
especially  as  the  testator  had  directed  his  corpse  should  be  buried 
at  a  church  thirty  miles  from  the  place  of  his  death." 

In  Hancock  v.  Podmore  (o) ,  issue  was  taken,  in  an  action,  by 
a  creditor  against  an  executor,  on  a  plea  of  plene  administravit, 
and  it  was  proved  that  assets  to  the  amount  of  129/.  had  come 

of  his  wife's  "Will  made  under  a  (^•)  Anon.,  Comberb.  342. 

testamentary  power  of  appointment,  n\  JUd, 

is  entitled  to  retain  out  of  her  estate  /    \  o  a  ii     1 1  n 

[m)  6  AtK.  119. 

the  expenses  of  her  funeral  though  ^       .          „     ,    ,-r  ^ 

.      \  .    ■    ■       ffi  •     .  f           ?•  (»    But  in  Buller's  N.  P.  143,  it 

such  estate  IS  msumcient  for  credi-  .    ^  {                                     ,,     ,  • 

4.            1  1,      -nT-n  J            i         i  •  IS  said  that  the  usual  method  is  to 

tors  and  her  Will  does  not  contain  ,  •     o  i 

1           *       1  1+          1  £          1  allow  five  pounds :  and  m  Selwyn  s 

any  charge  lor  debts  and  funeral  -^                 ,       ,.           „^ 

V     ^^fi^r         qq    n     "n  N.  P.  776,  «.  18,  6th  edit.,  a  MS. 

expenses:    lie  IrMyn,    33    CD.  '                         ,/.n 

C-.  case  of  Smith  v.  Davies,  Middlesex 

'li)  Shelh/s    Case,    1    Salk.    296.  ^'^^^-'  ^^^^\^^-  \^.^  ?'"•  "•'  '' 

-D    1  V  -r\      T>  XI,  mentioned,  where  this  latter  sum 

Perhaps,   observes   Dr.    Burn,   the  ',    ,      ^      ,    ^^     ,    .  , 

4!  ,1       ,         -,       IT      •  was   allowed  by  Lord  Kardwicke 

expenses  oi  the  shroud  and  digging  -i  •         n 

the  grave  ought  to  have  been  added :         ^ 

4  Burn,  E.  L.  348,  8th  edit.  (o)  1  B.  &  Ad.  260. 
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to  the  hands  of  the  defendant,  and  that  he  had  paid  55/.  for 
probate  duty,  and  79/.  for  funeral  expenses :  The  deceased  had 
been  a  captain  in  the  army,  and  the  question  was,  whether  the 
defendant  could,  as  agaiust  a  creditor,  apply  so  large  a  sum  as 
79/.  to  such  a  purpose:  The  Court  of  King's  Bench  was  of 
opinion  that  the  sum  was  too  great  to  be  allowed :  But  Mr. 
Justice  Bay  ley,  in  delivering  the  judgment  of  the  Court, 
observed,  that  although  the  rule  is,  that,  as  against  a  creditor, 
no  more  shall  be  allowed  for  a  funeral  than  is  necessary,  yet  in 
considering  what  is  necessary,  regard  must  undoubtedly  be  had 
to  the  degree  and  condition  in  life  of  the  party;  and  his 
Lordship  observed  that  the  sum  of  10/.  mentioned  by  Lord 
Hardwicke  as  the  established  allowance  in  his  time,  might 
perhaps,  in  the  present  day,  be  less  than  what  should  be 
reasonably  allowed  for  a  person  of  condition:  The  learned 
Judge  proceeded  to  intimate,  that  the  Court  thought  20/. 
would  be  a  proper  sum  for  the  funeral  of  a  person  in  the  degree 
and  consideration  of  life  of  this  testator  ( p) . 

It  must  not,  however,  be  understood  that  the  Court,  in  Han- 
cock V.  Podmore,  laid  it  down  as  a  rule,  that  even  the  sum  of  20/., 
should  be  the  limit  of  the  allowance,  where  the  estate  is  insol- 
vent ;  but  that  it  was  the  proper  limit  under  the  circumstances 
of  that  case  :  The  rule  appears  to  be,  that  the  executor  is  entitled 
to  be  allowed  reasonable  expenses,  according  to  the  testator's 
condition  in  life ;  and  if  he  exceed  those,  he  is  to  take  the 
chance  of  the  estate  turning  out  insolvent :  No  precise  sum  can 
be  fixed  to  govern  executors  in  all  cases  :  It  must  obviously  vary 
in  every  instance,  not  only  with  the  station  in  life  of  each  par- 
ticular testator,  but  also  with  the  price  of  the  requisite  articles  at 
the  particular  place  {q). 

In  Bissett  v.  Antrobus  (r).  Sir  L.  Shadwell,  Y.-C,  refused  to 
allow  2,210/.  for  the  funeral  expenses  of  a  deceased  nobleman, 
whose  personal  estate  was  believed  to  be  solvent  at  his  death,  but 
ultimately,  from  unforeseen  circumstances,  proved  to  be  insol- 
vent :  And  his  Honour  referred  it  to  the  Master  to  inquire  and 
state  what  sum  ought  to  be  allowed. 

"With  respect  to  allowances  for  funeral  expenses  where  there  ^g4,tees^&c 

{p)  See  Yardleij  v.  Arnold,  Carr.       M.  612.     See  also  Reevts  v.  Ward, 
&    M.   434,    438,  per    Parke,    B.,       ^  g^^^^^  39^^ 
accord. 

(2)  Edwards  v.  Edwards,  2  Or.  &  (r)  4  Sim.  512. 

3  b2 
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Liability  of 
executor  for 
funeral  ex- 
penses. 


are  assets  sufficient,  as  against  other  persons  than  creditors :  In 
Offloj/  V.  OJP('!/  (.s),  there  had  been  600/.  laid  out  in  Mr.  Offley's 
funeral,  and  the  Coui-t  decreed  that  sura  to  bo  a  debt  to  alTect  the 
trust  estate,  Mr.  OjGSey  being  a  man  of  groat  estate  and  reputa- 
tion in  his  county,  and  being  buried  there :  but  if  he  had  been 
bm'ied  elsewhere,  it  seemed  his  funeral  might  have  been  more 
private,  and  the  Court  would  not  have  allowed  so  much  {f). 

In  Paicc  v.  The  Archhkhop  of  Canterbury  (n),  a  payment  of 
93/.  I2s.  6d.  for  mourning  rings  distributed  among  the  relations 
and  friends  of  the  deceased  was  allowed  by  Lord  Eldon  to  the 
executors:  The  Will  had  not  given  any  directions  on  the  subject, 
but  committed  "  any  thing  not  specified  "  to  the  discretion  of 
the  executors  (.r). 

In  MuUick  v.  MuUicli  {if),  on  an  appeal  to  the  Privy  Council 
from  an  order  of  the  Supreme  Court  of  Bengal,  it  was  held,  with 
respect  to  the  expenses  of  the  funeral  obsequies  of  a  Hindoo 
testator,  that,  as  the  Will  gave  no  directions  how  they  were  to 
be  performed,  the  only  question  to  be  considered  was,  whether 
the  sums  allowed  for  their  performance  were  more  than  had 
usually  been  expended  at  the  funerals  of  persons  of  the  same 
rank  and  fortune  as  the  deceased. 

The  question  of  the  liability  of  an  executor  or  administrator, 
for  the  expenses  of  the  funeral  of  the  deceased,  will  be  considered 
in  a  subsequent  part  of  this  Treatise  (s). 


(s)  Prec.  Clian.  26. 

[t)  See  StacJqwole  v.  Btnckpoole,  4 
Dow,  227  ;  Bridge  y.  Broivn,  2  Y.  & 
Coll.  C.  C.  181. 

(u)  14  Ves.  364. 

(«)  In  Johnson  v.  Baker,  2  Carr. 
&  Payne,  207,  Best,  C.  J.,  held 
that  a  demand  for  mourning,  fur- 
nished to  the  widow  and  family  of 
the  testator,  is  not  a  funeral  ex- 
pense, such  as  can  be  claimed 
against  the  estate  by  the  executor, 
if  he  gives  the  order  for  it ;  and, 
consequently,  that  a  legatee,  who 
had  not  received  his  legacy,  was  a 
competent  witness,  under  the  old 
law,  on  behalf  of  the  executor  in 


an  action  brought  against  him  for 
the  recovery  of  such  demand.  A 
small  sum  for  a  headstone  is  some- 
times passed  in  executors'  accounts, 
but  in  Bridge  v.  Brown,  2  Y.  &  Coll. 
C.  C.  181,  a  sum  of  20?.  spent  on  a 
tombstone  by  the  executors  was 
disallowed  by  the  Master.  In  Pitt 
V.  Pitt,  2  Cas.  temp.  Lee,  508,  Sir 
G.  Lee  allowed  a  widow  for  her 
mourning,  in  her  account,  as  ad- 
ministratrix, in  the  Ecclesiastical 
Court. 

{y)  1  Knapp,  245. 

(z)  Post,  Pt.  IV.  Bk.  II.  Ch.  II. 
§  I.  p.  1426. 
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SECTION  II. 
Of  proving  the  Will  and  taking  out  Administration. 

By  stat.  55  Geo.  III.  c.  184,  s.  37,  it  is  enacted,  "that  if  any  55  Goo.  Til. 
person  shall  take  possession  of,  and  in  any  manner  administer  (r/),  ^"       ' 
any  part  of   the   personal    estate    and    effects   of   any   person  not  piuviug 
deceased,  without  obtaining  probate  of  the  Will  or  letters  of  takin.rTettors 
administration  of  the  estate  and  effects  of  the  deceased  within  of  admim.stra- 
six  calendar  months  after   his    or   her  decease,  or  within  two  a  o-iven  time. 
calendar  mouths  after  the  determination  of  any  suit  or  dispute 
respecting  the  Will,  or  the  right  to  letters  of  administration,  if 
there  shall  be  any  such,  which  shall  not  be  ended  within  four 
calendar  months  after  the  death  of  the  deceased ;  every  person 
so  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and 
also  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per 
centum  on  the  amount  of  the  stamp  duty  payable  on  the  probate 
of  the  Will  or  letters  of  administration  of  the  estate  and  effects 
of  the  deceased"  {b). 

By  stat.  47  &  48  Vict.  c.  62,  s.  11,  the  production  of  a  grant 
of  representation  from  a  Court  in  the  United  Kingdom  of 
probate  or  letters  of  administration  or  confirmation  is  necessary 
to  establish  the  right  to  recover  or  receive  any  part  of  the 
personal  estate  and  effects  of  any  deceased  person  situated  in 
the  United  Kingdom. 

The  j)ower  of  an  executor  to  compel  the  production  of  Wills  Power  of  an 
and  other  testamentary  papers,  for  the  purposes  of  probate,  and  conn'iel^pro- 
the  mode  of  doing  so,  when  the  instruments  happen  to  be  in  the  ductiou  of 
custody  of  other  persons,  have  been  pointed  out  in  a  previous  papers. 
part  of  this  Work  (c). 

SECTION  III. 

Of  the  making  of  an  Inventory  by  the  Executor  or  Administrator. 

The  statute  21  Hen.  YIII.  c.  5,  provides  for  the  making  of 
inventories  by  executors  and  administrators  of  all  the  goods, 

(«)  As   to  tlie  meaning    of    the  [1899]   A.    0.    62  ;    and    see    ante, 

words  "take  possession  of  and  in  p.  234. 

any  manner  administer,"  see  Att.-  (h)  See  also  stat.  28  &  29  Vict. 

Oen.  V.    The  New   York  Breweries  c.  104,  s.  57,  post,  p.  1729. 
Co.,  Limtd.,   [1898]  1  Q.  B.  205;  (c)  Ante,  p.  229  et  seq. 
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In  what  cases 
and  by  whom 
the  exhibiting 
an  inventory 
compellable. 


chattels,  wares,  mereliandisos  as  well  movable  as  not  movable 
whatsoever  that  were  of  the  deceased,  and  by  stat.  22  &  23 
Car.  II.  c.  10,  s.  1,  an  administrator  must  have  entered  into  a 
bond  conditioned  amongst  otlier  things  for  his  exhibiting  into 
{\iQ  Registry  of  the  Court,  at  or  before  a  day  specified,  a  true 
and  perfect  inventory  of  the  goods,  cliattels,  and  credits  of  the 
deceased  come  to  his  possession  {d).  The  bond  given  under  the 
Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77)  {r),  is  con- 
ditioned to  make  the  inventory  when  lawfully  called  on,  and  to 
exhibit  the  same  whenever  required  by  law  so  to  do  (/). 

The  Ancient  Ecclesiastical  Law  was  very  strict  with  respect 
to  the  making  of  inventories  ( g) ;  and  it  will  be  observed,  that 
the  statute  of  Car.  II.  required  executors  or  administrators  to 
exhibit  inventories,  as  part  of  their  duty,  without  any  proceeding 
to  call  upon  them  to  do  so  (//).  The  old  practice  of  the  Pre- 
rogative Court  of  Canterbury  was  to  require  an  inventory  to  be 
exhibited  before  probate  was  granted ;  and  this  continued  pre- 
valent in  some  country  jurisdictions  (?'). 

According  to  the  modern  practice,  neither  the  executor  nor 
administrator  exhibits  any  inventory  whatsoever,  unless  cited 
for   that   purpose,  at  the   instance   of   a   party   interested  iji). 


{d)  As  to  the  account  of  particu- 
lars of  personal  estate,  required 
with  the  affidavit  from  the  person 
applying  for  probate  or  letters  of 
administration  in  England,  see  43 
Yict.  c.  14,  s.  10,  jwsi,  p.  1757,  n.  {g). 
And  see  further  as  to  inventories, 
jpost,  p.  1682 ;  Tristram  &  Coote's 
Prob.  Prac.  12th  edit.  148. 

(e)  See  sects.  23  and  87  as  to  in- 
ventories. 

(/)  See  Probate  Eules  and  Orders, 
Form  XVI. 

[g)  See  Swinb.  Pt.  6,  ss.  6,  8,  9 : 
and  the  consequence  of  neglecting 
to  make  one,  seems  to  have  been  to 
prevent  the  executor  from  relying 
on  want  of  assets.  See  Ihid.  Pt.  3, 
s.  17,  pi.  8.  Even  the  temporal 
Courts  formerly  considered  the 
neglect  of  this  duty  in  a  light  un- 
favourable to  the  party,  especially 
where  there  was  a  deficiency  of 
assets  ;  and  although  not  conclusive 


on  him,  yet  exposing  him  to  im- 
putation :  Orr  v.  Kaines,  2  Ves. 
Sen.  193. 

[h)  An  administrator  who  neg- 
lected to  exhibit  his  inventory  by 
the  time  specified  in  the  bond  given 
under  the  statute  of  Car.  II.  there- 
by incuiTed  a  breach  of  the  condi- 
tion without  any  citation.  See 
Ritchie  v.  Bees,  1  Add.  152.  Srcus, 
as  to  the  bond  given  under  the 
Coui't  of  Probate  Act:  In  the  goods 
of  Jones,  3  Sw.  &  Tr.  28 ;  Baker  v. 
Brooks,  ibid.  32. 

(?;)  Phillips  V.  Bignell,  1  Phil.  240, 
by  Sir  John  Nicholl. 

(A-)  Phillips  V.  Bignell,  1  Phil. 
240;  Toller,  250.  However,  the 
Court  may,  in  some  instances,  re- 
quire ex  officio,  that  an  inventory 
shall  be  exhibited  :  1  PhiUim.  240 ; 
In  the  goods  of  Williams,  3  Hagg. 
217  ;  Acastory.  Anderson,  1  Robert. 
674.     And,  under  the  old  practice, 
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Although,  however,  inventories  are  not  now  required  in  practico 
to  bo  exhibited  without  being  so  called  for,  yet  still  an  executor 
or  administrator  is  compellable  to  exhibit  one  at  the  prayer  of 
any  person  having  an  interest,  or  even  the  appearance  of  an 
interest  (/).  Thus,  the  personal  representative  of  the  residuary 
legatee  of  him  who  was  the  residuary  legatee  of  the  original 
testator  has  sufficient  interest  for  the  purpose  of  calling  on  his 
personal  representative  to  exhibit  an  inventory  {m).  Again,  it 
has  been  laid  doviTi  in  a  variety  of  cases,  that  a  probable  or 
contingent  interest  will  justify  a  party  in  calling  for  an  in- 
ventory and  account  {»). 

Thus,  if  a  creditor  swears  to  certain  sums  due  from  the 
deceased  to  him,  it  is  enough  to  entitle  him  to  an  inventory, 
though  the  debt  be  contested  (o).  So  where  the  assignees  of  a 
bankrupt  made  an  affidavit  of  a  debt  due  from  the  deceased  to 
the  bankrupt,  the  administrator  was  assigned  to  exhibit  .an 
inventory,  notwithstanding  the  Statute  of  Limitations  had  run 
out  since  the  administration  was  granted  (/>). 

So  the  Court  will  compel  an  executor  to  bring  in  an  inventory, 
&c.,  at  the  suit  of  a  creditor  by  a  bond  of  the  testator,  notwith- 
standing its  alleged  invalidity ;  and  though  a  suit  is  actually 
commenced  on  the  bond,  and  then  depending  at  common  law  [q). 

it  was  always  most  prudent  for  the  T.   1792  ;    Snoiv  v.  Strutt,  Prerog. 

executor  or  administrator  to  exliibit  H.  T.  1793,  cited  1  Phil.  241,  per 

it  before  a  final  settlement:  Kenny  curiam;  Myddhton   v.    Rusliout,    1 

v.  Jackson,  1  Hagg.  106.  Phil.    2-14 ;    Beeves    v.    Freeling,    2 

(!)  PhiUips    v.    Bignell,    1    Phil.  Phil.    57;    Burgess  v.    Marriott,  3 

241;   Gale  v.   Luttrell,  2  Add.  236.  Ciu't.  424. 

Having  regard  to  the  form  of  affi-  (o)  Smith  v.  Price,  1  Cas.  temp, 

davit  for  Inland  Revenue,  an  appli-  Lee,    569  ;    Hachnan    v.    Black,    2 

cation  for  an  order  to  exhibit  an  Cas.  temp.  Lee,  251. 
inventory  is  now  very  seldom  made,  {}>)  PhiUipson  v.  Harvey,  2  Cas. 

but  since  the  affidavit  is  filed  in  the  temp.  Lee,  344.    See  also  Wainford 

Inland  Revenue  Office  and  not  in  v.  Barker,  1  Ld.  Eaym.  232. 
the  Probate  Division,   and  is   not  {q)  Oale  v.  Luttrell,  2  Add.  234. 

accessible  to  everybody   (see  p)ost,  See  also  Oughton,  tit.  240,  ss.  9, 

p.  1762),  it  may  in  some  cases  still  10.      Accordingly,     an     inventory 

bo  convenient  to  apply  to  the  regis-  and  account  was   ordered   on   the 

trar  of  the  Probate  Division  for  an  application     of     a     party,      who, 

inventory  to  be  exliibited.    See  fur-  twenty-four  years  after  the  death 

therasto  the  persons  compellable  to  of  the  testator,  had  commenced  an 

exhibit  an  inventory,  j^ost,  p.  746.  action    against    his    executors    on 

(m)  Winchlow   v.   Smith,   1    Cas.  a    covenant    by    him    by   way   of 

temp.  Lee,  417.  guarantee,  the  object  of  the  appli- 

(«)  Salter  v.  Slado),  Prerog.  M.  cant  being  to   ascertain,   whether 
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And  the  Court  will  not  notice  the  effect  of  any  release  which 
a  legatee  may  have  given  (/).  Likewise,  an  executor  who 
is  also  residuary  legatee  may  call  on  his  co-executor  for  an 
inventory  (.s)  :  and  so  he  may,  perhaps,  without  any  special 
interest  (/). 

But  in  Boo)i^s  Case  (u),  where  a  legacy  was  to  be  paid  at 
three  several  payments,  and  the  executor  having  made  two, 
and  tendered  the  third,  was  cited  by  tlie  legatee  to  bring  in 
an  inventory,  it  was  holden  by  the  Delegates,  and  also  on  a 
Commission  of  Review,  that  there  was  no  need  of  an  inventory 
at  his  instance.  So  in  Fleet  v.  Holmes  (a-) ,  in  a  suit  for  the 
recovery  of  a  legacy,  Sir  Gr.  Lee  refused  to  decree  an  inventory, 
thinking  it  useless  ;  because  the  executrix  had  in  her  answers 
confessed  assets  sufficient  to  cover  the  legacy,  and  the  interest 
claimed  thereon  and  the  costs  of  the  suit.  Again  in  Leig/ifon  v. 
Leighton  {>/),  where  an  executrix,  being  cited  to  exhibit  an 
inventory,  gave  in  a  declaration  toco  invent  or  it,  in  which  she 
declared  that  the  deceased,  by  a  bill  of  sale,  in  consideration  of 
a  debt  due  to  her,  had  duly  granted  to  her  all  the  personal 
estate  of  which  he  should  die  possessed.  Sir  G.  Lee  held  that 
the  declaration  was  sufficient,  and  refused  to  comjoel  an  inven- 
tory. So  where  a  party  showed  sufficient  interest  for  calling  on 
the  executor  to  exhibit  an  inventory,  but  not  to  see  portions 
allotted  and  distribution  made,  the  Court  would  accejot  an 
admission  of  assets  in  lieu  of  an  inventory,  or  any  other 
admission  which  would  enable  the  Court  to  exercise  a  discretion 
and  not  to  call  for  an  inventory  (s). 


there  were   any  assets  before    lie  1736;  2  Add.  238,  note  (a).     There 

incurred  further  expense :  And  Sir  is  only  one  case  in  which  the  appli- 

H.  Jenner  Fust  said  it  was  the  duty  cation  of  a  party  having  any  kind 

of  the   executors,  notwithstanding  of  interest  is  refused— viz.,  if  a  cre- 

thej'  insisted  that  the  estate  of  their  ditor  has  brought  a  suit  in  Chancery 

testator  was  not  liable,    either  to  for  the    discovery    of    assets,    the 

exhibit  an  inventory  and  account,  party   shall    not    proceed   in   both 

or    to    admit    assets    suiiicient    to  Courts :    Myddleton   v.    liushout,    1 

answer  the    demand :    Jickling  v.  Phillim.  247  ;  Brotherton  v.  Hellier, 

Bircham,  2  Notes  of  Cas.  463.  2  Cas.  temp.  Lee,  134. 

(r)  Kenny  v.    Jackson,    1    Hagg.  ^^^^  g.^.  ^^  ^^^^  ^.^^ 

105.     See  also  Acastor  v.  Anderson,  ,  .      r^                  t 

1  Eobert.  672.  ^^^  ^  Cas.  temp.  Lee,  101. 

(s)  Paul    V.   Nettleford,   2    Add.  {v)  ^^''^-  356. 

237.  (z)  Burgess  v.  Marriott,   3  Ctu't. 

{t)  Htigg ins  \.  Alexander,  Vvevog.  424. 
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Although  no  statute  or  rule  of  positive  law  has  fixed  any  After  what 
time  certain,  within  which  an  inventory  and  account  must  be  tiu^iov^entoiy 
sued,  and  time  alone  is  not  to  be  considered  a  bar  {a) ,  still  m-'^y  be  com- 
reason  and  justice  prescribe  some  limitation :  And  in  cases 
where  there  has  been  a  great  lapse  of  time  between  the  death 
of  the  party,  and  the  citation  calling  for  the  inventory,  the 
Court  has  frequently  refused  to  enforce  the  exhibition  of  an 
inventory  {b).  Thus,  it  was  held  (c),  that  the  lapse  of  forty- 
five  years,  in  conjunction  with  circumstances,  afforded  a  reason- 
able presumption  of  the  estate  having  been  fully  administered ; 
and  that  therefore  the  inventory  and  account  might  be  dis- 
pensed with.  So  where,  twenty-four  years  after  the  death  of 
the  intestate,  eleven  years  after  the  youngest  child  attained 
twenty-one,  and  seven  years  after  his  insolvency,  his  provisional 
assignee  sued  the  administratrix  for  an  inventory  and  account ; 
and  it  appeared,  that  shortly  after  the  intestate's  death,  a 
valuation  and  inventory  had  been  made,  and  facts  were  shown 
from  which  it  might  be  fairly  presumed  that  the  insolvent  had 
received  more  than  his  share  ;  the  Court  refused  the  applica- 
tion (r/).  So  in  Boicles  v.  Hanri/ [e),  a  party  having,  after  a 
lapse  of  thirty-five  years,  called  for  an  inventory  and  account  of 
an  insolvent  estate,  the  executor,  who  appeared  under  protest, 
was  dismissed  with  costs.  Again  in  Scurrah  v.  Scurrah  (_/'),  an 
application  to  compel  an  administratrix  to  exhibit  an  inventory 
after  the  lapse  of  eighteen  years  was  rejected,  and  the  applicant, 
under  the  circumstances,  was  condemned  in  costs.  And  on 
another  occasion  {g),  in  a  case  of  inventory  and  account  brought 
by  a  legatee,  a  declaration  (instead  of  an  inventory)  setting 
forth  desperate  debts  due  to,  and  large  debts  due  from  the 
estate,  but  annexing  no  vouchers  nor  accounts,  was  held  suf- 
ficient for  a  lapse  of  seventeen  years :  and  Sir  John  NichoU 
laid  down  that  in  such  a  suit  the  Court  cannot  decide  whether 
debts  alleged  to  be  due  from  the  estate  are  a  legal  set-oif  (//). 

(o)  Jiclding  v.  Bircliam,  2  Notes  (/)  2  Curt.  919. 

of    Cas.  463,   stated  cutte,   p.  743,  r  \   u-     ■  tj-     ■        i   tt     ^ 

'  '   i  '  ((/)  Higyins  v.  Eiggins,  4  Hagg. 

note  ((/).  242. 

(h)  Burgess  v.  Marriott,  3  Curt. 

426.  (A)  See  further,  as  to  tlie  fulness 

(c)  Ritchie  v.  Eees,  1  Add.  144.  requisite  for  a  declaration,  Leighton 

(d)  Pitt  V.     Woodham,    1    Ilagg.  v.  Leighton,  2  Cas.  temp.  Lee,  3o6 ; 
247.  Ahermany.  Oyhbon,  ibid.  511;  and 

(e)  4  Hagg.  241.  ^oat,  p.  747,  note  (s). 
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Wiiat  persons  The  parties  who  may  be  cited  to  exhibit  an  inventory  and 
kble°to^"^ '  Jiccount  aic  not  confined  to  the  executor  or  administrator  himself, 
exhibit  an  or  even  to  llioso  who,  upon  the  death  of  tlio  executor  or  adminis- 
trator, succeed  to  the  representation  of  the  orii^inal  testator  or 
intestate.  Thus,  in  RifcJiio  v.  Rees  (/),  Sir  Jolm  Nicholl  held, 
tliat  the  rei^resentatives  of  a  deceased  administrator  cum.  tes^ta- 
Diciifo  aiinc.ro,  although  not  at  tlie  same  time  those  of  the  first 
testator,  were  liable  to  be  called  on  for  an  inventory  and  account, 
upon  a  reasonable  presumption  being  raised  that  any  part  of  the 
effects  of  the  first  testator  had  travelled  into  their  hands  (/.)  : 
The  learned  judge  was  further  of  opinion  that  a  party,  having 
an  interest  in  the  effects,  was  entitled  to  call  upon  such  repre- 
sentatives for  the  inventory,  without  first  taking  a  de  bonis  nan 
grant  of  the  effects  of  the  first  testator.  So  the  executors  of  a 
deceased  executor,  though  not  the  personal  representatives  of 
the  original  testator  (there  being  an  executor  of  the  original 
testator  still  surviving),  are  compellable  to  bring  in  an  inventory 
of  the  effects  of  the  original  testator  (/). 

An  attorney  who  takes  administration  in  the  name  of  another 
may  be  compelled  by  the  latter  to  exhibit  an  inventory  and 
account  (vi).  So  an  administrator  durante  tninoritate  may  be 
compelled  to  give  in  an  inventory,  although  his  administration 
has  expired  {n). 

An  administrator  pendente  lite  might  have  been  compelled  to 
exhibit  an  inventory,  although  a  bill  in  Chancery  for  a  discovery 
had  been  filed  against  him  by  another  party  (o) .  But  his  exe- 
cutors cannot  be  called  on  for  such  an  inventory,  in  a  suit 
respecting  his  Will  by  the  representatives  of  a  party  claiming 
an  interest,  not  pronounced  for  in  the  suit  pending  which  he 
was  appointed  administrator  (j?). 
Consequences  The  Ecclesiastical  Court  discom-aged  all  hanging  back  with 
of  hanging       rcspcct  to  the  production  of  an  inventory  when  called  for ;  and 

back  when  an         •'■  -■•  .  . 

inventory  as-    generally  condemned   the   parties    who   were   guilty   of  it   in 

°^^  '  costs  {q).     "Where  probate  of   a  Will  had  passed  in   August, 

1815,  and   the   inventory   had   been   assigned   since   the   first 

{{)  1  Add.  158.  Lee,  15. 

(A-)  See  HoUand  v.  Prior,  1  M.  (o)  Brotherton  v.  HelJier,  2  Cas. 

&  K.  245,  246,  247.  temp.  Lee,  131. 

{I)  Gale  Y.  Lidtrell,  2  Add.  234.  {p)  Lascelles    v.  Jobber,     1    Cas. 

(to)  Bailty  v.  Bristowe,  2  Eobert.  temp.  Lee,  443. 

145.  (q)  Phillips  V.  Bignell,  1  Plullim. 

(n)  Taylor\. Newton, IQ&B.iQra.-^.  241,243. 
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session  of  Hilary  Term,  1816,  the  Court  in  Easter  Term  of  that 
year  pronounced  the  executrixes  contumacious  (r). 

The  inventory  exhibited  by  an  executor  or  administrator  Form  and 
ought  to  contain  a  full,  true,  and  perfect  description  and  esti-  an  inventon'. 
mate  of  all  tlie  chattels,  real  and  personal,  in  possession  and  in 
action,  to  which  the  executor  or  administrator  is  entitled  in  that 
character,  as  distinguished  from  the  heir,  the  widow,  and  the 
donee  »wrfis  causa  of  the  testator  or  intestate  (-s).  It  must  also 
distinguish  such  debts  as  are  sperate  from  those  which  are 
doubtful  or  desperate  [t) .  But  it  was  not  necessary,  according 
to  the  modern  practice,  that  the  appraisement  and  inventory 
should  be  made  pursuant  to  the  letter  of  the  statute;  and  it  was 
sufficient  if  the  goods  of  the  deceased  should  be  appraised  by 
any  honest  persons  in  the  neighbourhood,  and  reduced  into  an 
inventory  (?/),  which,  when  exhibited  at  the  instance  of  a  party 
interested,  must  be  verified  by  special  oath,  either  personally  or 
by  virtue  of  a  commission ;  for  the  formal  general  oath  of  the 
executor  or  administrator  will  not  be  sufficient  (.r) . 

The  Court  can  only  require  that  all  the  deceased  died  pos- 
sessed of  should  be  included  in  the  inventory :  It  cannot  call  for 
an  account  of  the  subsequent  profits  in  his  business  {y).  The 
Court  formerly  had  no  jurisdiction  over  leaseholds  of  the  de- 
ceased for  lives  or  other  real  estate  (s),  but  now,  since  the  com- 
mencement of  the  Land  Transfer  Act,  1897,  the  inventory  should 
include  such  real  estate  as  is  included  in  sect.  1  (1)  of  that  Act. 
Again,  since  the  passing  of  the  Finance  Act,  1894,  it  would  seem 
that  an  inventory  should  also  include  personal  estate  situate  in  a 
foreign  country  in  respect  of  which  estate  duty  is  payable,  since 

(r)  Griffiths  v.  Bennet,  2  Phillim.  filed,  unless  by  order  of  the  judge 

364.  or  of  a  registrar  "  :  and  the  form  of 

(s)  Toller,  248.     The  usual  form  an  Inventory  is  given,  No.  27.    See 

of  the  head  of  the  inventory  was  ante,    p.    745,    note  (/;),    and  jjusi, 

stated  by  Sir  G.  Lee,  in  Plunket  v.  Pt.  v.  Bk.  ii.  Oh.  iii.  p.  1683,  as  to 

Sharpe,   1  Cas.  temp.  Lee,  624,  to  declarations  in  lieu  of  inventories. 

be  "  a  true  and  perfect  inventory  ^^\  Toller   248. 

of  all  the  goods,  chattels,  and  credits  /   \  in     t.i.       j.-i.    r,oo  ,    „ 

„  ,,      ,  .    +n    .  .  .  (")  1  Oughton,  tit.  233,  ss.  1,  2  ; 

of  the  deceased,  that  nave  come  to  .  -r,  u   t    oi«   oi.i-     ti. 

.  ,  4  Burn,  E.  L.  310,  8th  edit, 

the    hands,   possession,    or    know- 

ledge  "  of  the  party.     By  Eules  and  ^^  (^)  ^  Oughton,  ubi  supra,  note  {d), 

Orders,  1862  (ContentiousBusiness),  "'  Toller,  2o0. 
76:  "In  contentious  business,  in-  (//)  Pi^t  y-    Woodham,    1    Hagg. 

ventories,  and  not  merely  declara-  250. 

tions    of  the    personal  estate   and  (z)  Savilley.  Morgan,!  Cas.  tem.^p. 

effects  of  the  deceased,  are  to  be  Leo,  431. 
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Whether 
tlif  S[)iritu;il 
Court  could 
enter  til  iu 
ohjcctious  to 
au  inventory. 


siicli  foreign  assets  are  now  witliin  the  cognizance  of  the  Court  (a). 
In  some  instances,  partitnilarly  in  compHcatcd  cases,  the  Court 
will  exercise  a  discretion  as  to  the  sort  of  inventory  it  will 
accept  [b). 

These  matters  will  bo  further  considered  hereafter,  when  the 
subject  of  Remedies  against  Executors  and  Administrators  in 
the  Probate  Division  is  considered  {c) . 

The  Court  of  Queen's  Bench  on  more  than  one  occasion 
decided,  that,  after  an  inventory  was  exhibited,  the  Ecclesiastical 
Court  could  entertain  no  objections  to  it  [d). 

Notwithstanding  such  decisions,  it  always  continued  the  prac- 
tice of  the  Prerogative  Court  of  Canterbury  to  entertain  objec- 
tions to  inventories  [e). 

But  although  the  Ecclesiastical  Court  would  allow  an  allega- 
tion to  be  given  in  objection  to  an  inventory,  and  answers  to  be 
taken  upon  that  allegation,  yet  it  would  not  permit  irifnesscs  to 
be  examined  upon  that  allegation,  in  order  to  falsify  the  inven- 
tory (/).  The  foundation  for  this  distinction  is,  that  if  the 
answers  confess  more  assets  than  were  inserted  in  the  inventory, 
the  Court  may  order  the  inventory  to  be  amended  by  the  inser- 
tion of  these  ;  but  if  further  assets  might  be  established  by 
witnesses  in  opposition  to  the  answers,  the  Court  could  not  order 
them  to  be  inserted  in  the  inventory,  which  is  required  by  the 
statute  to  be  upon  oath;  nor  could  it  compel  the  executor  or 
administrator  to  swear  to  assets,  the  possession  of  which  he  has 
twice  already  upon  oath  denied  {g) . 


EfPects  of 
inventory  in 
temporal 
Courts. 


An  important  question  arises,  with  respect  to  the  effect  of 
inventories  in  the  Common  Law  Courts,  viz.,  how  far  an  inven- 


(«)  llmjmond  v.  Von  WatteviUe,  2 
Cas.  temp.  Lee,  551 ;  Wilso7i  v.  Ogle, 
Prerog.  1737,  cited  2  Cas.  temp. 
Lee,  555.  See  sect.  2  (2)  of  the 
Pinance  Act,  1894. 

(6)  Beeves  v.  Freeling,  2  Phillim. 
66. 

(c)  See  post,  Pt.  v.  Bk.  ii.  Ch.  in. 
p.  1682. 

{d)  Hinton  v.  Farker,  8  Mod. 
168  ;  Catchside  v.  Ovington,  3  Burr. 
1922 ;  Henderson  v.  French,  5  M.  & 
S.  406  ;  Griffiths  v.  Anthony,  5  A. 
&  E.  623. 


(e)  Telford  y.  Morison,  2  Add. 
319 ;  Shackleton  v.  Barrymore,  cited 
Hid.  p.  329. 

(/)  Telford  \.  Morison,  2  Add. 
331. 

{g)  Ihid.  It  is  suggested  in  a 
note  to  Brogden  v.  Brown,  2  Add. 
340,  by  tlie  reporter,  that  ivhere  the 
executor  is  also  the  party  before  the 
Court  propou7idiiig  the  Will,  the 
Court  might  perhaps  permit  dojjo- 
sitions  to  be  taken  on  the  allega- 
tion, if  the  answers  should  prove 
unsatisfactory. 
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tory  exhibited  by  an  oxecutor  or  administrator  is  evidence 
against  him,  as  proof  of  assets.  But  it  will  be  more  convenient 
to  consider  this  point  in  a  subsequent  part  of  this  Treatise, 
together  with  the  subject  of  Eemedies  generally  {It). 

A  declaration  is  now  in  some  cases  substituted  for  an  in- 
ventory. 

Rule  42  (Non-Contentious  Business)  provides  that  "  when  any 
person  takes  letters  of  administration  in  default  of  the  appear- 
ance of  the  person  cited,  but  not  personally  served  with  the 
citation,  and  when  any  person  takes  letters  of  administration  for 
the  use  and  benefit  of  a  lunatic  or  person  of  unsound  mind, 
unless  he  be  a  committee  appointed  by  the  Court  of  Chancery,  a 
declaration  of  the  personal  estate  and  effects  of  the  deceased 
must  be  filed  in  the  registry,  and  the  sureties  to  the  administra- 
tion bond  must  justify." 

The  declaration  would  now  comprise  such  real  estate  as  is 
included  under  sect.  1  of  the  Land  Transfer  Act,  1897  ii). 


SECTION  IV. 

Of  Collecting  the  Effects. 

The  next  duty  of  the  executor  or  administrator  is  to  collect 
all  the  goods  and  chattels  of  the  deceased.  For  that  purpose 
the  law  invests  him  with  large  powers  (as  it  has  already  appeared, 
in  considering  the  quantity  of  his  estate,  as  well  in  action  as 
possession)  :  And  it  is  incumbent  on  him  to  avail  himself  of  his 
authority  with  reasonable  diligence  in  the  collection  of  the 
effects  of  the  deceased.  Therefore,  if  by  unduly  delaying  to 
bring  an  action,  the  executor  or  administrator  has  enabled  a 
debtor  of  the  deceased  to  avail  himself  of  the  Statute  of 
Limitations,  the  executor  or  administrator  will  be  personally 
liable  (/.) .  So  the  executor  or  administrator  was  obliged,  within 
a  convenient  time,  to  remove  all  the  personal  property  of  the 
deceased  which  he  might  have  left  on  any  laud  which  went  to 
the  heir,  or  to  a  reversioner  or  remainderman :  otherwise  such 
property  might  be  distrained  damage  feasant  {!).     In  the  case  of 

[h)  See  post,  Pt.  v.  Bk.  li.  Ch.  l.  (A-)  Hayivurd  v.  Kinsey,  12  Mod. 

p.  1589.  573,  post,  Pt.  iv.  Bk.  li.  Ch.  ll.  §  ll. 

{i)  See  Rule  109  (Principal  Ee-  p.  1442. 
gistry)  of  20th  Nov.,  1897.  (0  See  ante,  p.  695. 
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Stodden  v.  ILinry  (m),  a  lessee  for  life  of  a  house  and  pasture 
land  died ;  his  executors  suffered  his  cattle  to  go  there  for  six 
days  after  his  death,  and  then  removed  them  ;  and  in  trespass 
justified  for  that  time,  averring  that  in  tlio  space  of  six  days 
they  could  not  procure  any  other  land  or  place  whereon  to  put 
the  cattle :  Tlie  plaintiff  demurred ;  and  whether  that  were  a 
convenient  time  to  move  them  was  the  question :  The  Court 
inclined  to  he  of  opinion  that  six  days  was  but  a  convenient 
time  for  removing,  especially  it  being  averred,  that  they 
had  not  any  other  place  to  remove  them  to. 

(m)  Cro.  Jac.  204. 
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CHAPTER  THE  SECOND. 

OF  THE  PAYMENT  OF  DEBTS  BY  THE   EXECUTOR  OR  ADMINIS- 
TRATOR ACCORDING  TO  THEIR  PRIORITY  OF  DEGREE. 

SECTION  I. 

1.  Of  the  Payment  of  the  Ex2wnses  of  the  Funeral  and  of  the 
Probate  or  Administration,  2.  Of  Debts  due  to  the  Crown. 
3.  Of  Debts  to  which  2^fi>^ticular  Statutes  give  Priority  of 
Payment.     4.   Of  the  effect  of  sect.  10  of  the  Judicature  Actj 

1875. 

JzLAYINGr  considered  in  a  previous  part  of  this  Treatise  the 
quantity  of  the  estate  of  an  executor  or  administrator,  it  is  now 
necessary  to  treat  of  his  duty  in  the  application  of  that  estate, 
according  to  the  order  prescribed  by  the  law. 

1.  Before   any  debt  or  duty  whatsoever,  funeral  expenses,  i.  Funeral 
with   the   proper  limitation  as  to  the  amount,  are,  as  it  has  ^^P^^^^*^- 
already  appeared  {a),  to  be  allowed  out  of  the  estate  of  the 
deceased.      These  expenses  are  to  be  preferred,  even  to  a  debt 
due  to  the  Crown  (b) . 

The  next  thing  to  justify  and  occasion  expense  is  the  proving  Expenses  of 
of  the  "Will  or  taking  out  administration  (c)  :    but  a  greater  P^"°^^t®'  '^'^• 
disbui-sement  will  not  stand  allowable,  than  is  prescribed  by  the 
statute  of  21  Hen.  YIII.  c.  5  {d). 

(a)  Ante,  p.  737  d  seq.  his  book,  saith,  that  the  Ordinary 
(6)  B.  V.  Wade,  5  Price,  627,  by  ought  to  take  nothing  for  probate, 
Eichards,  0.  B.  if  the  goods  suffice  not  for  funeral 
(c)  2  Black.  Comm.  511.  and  debts;  but  he  means  only  that 
{d)  Wentw.  Off.  Ex.    14th  edit.  conscience   is   against   it."      With 
260.     "St.   Germaine  (the   author  respect  to  the  proper  fees  for  pro- 
of the  Doctor  and  Student,  dial.  2,  bate  and  letters  of  administration, 
c.  10),  who  was  no  stranger  to  the  see  Bui-n's  Eccles.  Law,  9th  edit, 
canon  and  civil  law,  as  appears  by  vol.  2,  p.  270,  o,  p,  q,  r. 
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Cosis  of  ad- 
iiiiiiiHtnitiun 

suit. 

Testamentary 
oxpoiises. 


Executorship 
expenses. 


Tlie  costs  of  an  action  in  Chancery  are  to  be  considered  as 
expenses  in  administerino-  tlie  estate,  and  are  the  first  cliarge 
npon  an  estate,  wlietlier  administered  in  or  out  of  Court  (f). 

Where  a  Will  contains  a  direction  that  the  testator's  "testa- 
mentary expenses  "  shall  he  })ai<l  out  of  a  specified  part  of  his 
estate,  the  costs  of  an  administration  suit  are  included  under 
testamentary  expenses  (_/'). 

There  is  no  distinction  between  '*  executorship  expenses " 
and  "  testamentary  expenses "  as  regards  what  the  phrase 
includes  (r/). 

The  term  "executorship  expenses"  or  "testamentary  expenses" 
in  a  Will  means  expenses  incident  to  the  proper  performance  of 
the  duty  of  an  executor,  and  includes,  besides  probate  expenses, 
the  costs  incurred  by  executors  in  obtaining  the  advice  of 
solicitors  or  counsel  as  to  the  distribution  of  their  testator's 
estate :  also  the  costs  of  the  executors  and  other  parties  in  an 
action,  whether  instituted  by  the  executors  themselves,  or  by  a 
beneficiary,  for  the  administration  of  the  testator's  personal 
estate :  also  the  testator's  funeral  expenses :  also  expenses 
incurred  by  the  executors  for  the  protection  of  specific  legacies, 
e.g.^  for  warehousing  furniture  specifically  bequeathed  pending 
the  distribution  of  the  assets  :  and  payment  by  the  executors  in 
discharge  of  debts  falling  due  from  the  testator's  estate  after  his 
death,  e.g.,  rent  due  after  the  testator's  death  for  a  house  of 
which  he  was  tenant  from  year  to  year  \li).  The  term  "  testa- 
mentary expenses  "  does  not  include  the  plaintiff's  costs  of  an 
unsuccessful  action  impeaching  the  validity  of  a  Will,  though 


(e)  Loom.es  v.  Stotherd,  1  Sim.  & 
Stu.  461,  by  Sir  J.  Leach;  Trp- 
pin(j  V.  Power,  1  Hare,  405,  411; 
Gaimtr.  Taijlor,  2  Hare,  413;  New- 
hegm  v.  BM,  23  Beav.  386  ;  Sander- 
son v.  StoddaH,  32  Beav.  155.  And 
this  priority  will  be  allowed  even 
over  costs  of  litigation  in  the  Eccle- 
siastical Court  incurred  in  deter- 
mining which  is  the  testator's  Will, 
and  ordered  by  the  latter  Court  to 
bo  paid  out  of  the  estate  :  Major  v. 
Majiiv,  2  Drewr.  281.  An  order  on 
the  further  consideration  of  an  ac- 
tion that  the  costs  of  all  parties  are 
to  be  paid  out  of  a  fund  in  Coiu't 
does  not  amount  to  a  direction  that 


they  are  to  be  paid  equally.  If  the 
fund  turns  out  insufficient  to  pay 
all  the  costs,  the  costs  of  adminis- 
trators must  be  paid  in  priority  to 
those  of  other  parties  :  Be  Griffith, 
[1904]  1  Ch.  807. 

(/)  Miles  V.  Harrison,  L.  E.  9 
Ch.  316;  Harloe  v.  HarJoe,  L.  E. 
20  Eq.  471  ;  Fennij  v.  Penmj,  11 
C.  D.  440.  The  phrase  "  legal  ex- 
penses "  includes  the  cost  of  an 
administration  siiit  :  Coventry  v. 
Coventry,  2  Dr.  &  Sm.  470 ;  Bow  v. 
Eoiu,  L.  E.  7  Eq.  414. 

{g)  Sharp  v.  Lush,  10  C.  D.  468, 
470,  by  Jessel,  M.  E. 

(/i)  Ibid. 
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ordered  by  the  judge  of  the  Probate  Division  to  bo  paid  out  of 
the  testator's  estate  (/)  :  but  it  will  cover  the  costs  of  an  action 
in  the  Probate  Division  successfully  brought  for  obtaining  a 
grant  of  administration :  also  estate  duty  payable  in  respect  of 
personal  property  of  which  a  testatrix  was  competent  to  dispose 
at  her  death  {li) :  and  also  estate  duty  payable  in  respect  of 
an  appointed  fund  [l)  :  but  not  estate  duty  payable  in  respect 
of  real  estate  where  a  testatrix  dying  after  the  Land  Transfer 
Act,  1897,  directed  her  testamentary  expenses  to  be  paid  out  of 
her  personal  estate  {ni)  :  nor  settlement  estate  duty  {)i). 

The  Land  Transfer  Act,  1897,  has  not  altered  the  settled 
practice  of  the  Chancery  Division  that  the  costs  of  an  adminis- 
tration action,  so  far  as  increased  by  the  administration  of  the 
real  estate,  are  to  be  borne  by  that  real  estate  (o). 

2.  The  third  occasion  of   disbursement   by  the  executor  or  2.  Payment 
administrator  is  the  payment  of  debts  ;  and  in  such  payment 
he  must  be  careful  to  observe  the  rnles  of  priority ;  for  if  he  pay  Rvdes  of 
those  of  a  lower  degree  first,  he  must,  on  a  deficiency  of  assets,  P"*^"  ^' 
answer  those  of  a  higher  out  of  his  own  estate  (|?).      So  an 
execntor  or  administrator  is  hound  to  plead  a  debt  of  a  higher 
natui-e  in  bar  of  an  action  brought  against  him  for  a  debt  of 
inferior  degree,  and  riens  ultra,  if  he  has  not  assets  for  both; 
otherwise   it   will  be   an  admission   of  assets  to  satisfy  both 
debts  {q). 

It  is  obvious  that  it  is  beyond  the  power  of  a  testator  to 
disappoint  the  rules  of  law  as  to  the  precedence  of  debts,  by 
directing  his  executors  to  make  an  equal  distribution  of  the 
assets  among  all  his  creditors  (>•). 

A  question  of  no  little  difficulty  is  raised  in  Story's  Conflict  With  respect 

(j)  Re  Prince,  [1898]  2  Ch.  225.  In    Re    Pimm,    [1904]  2   Cli.  345, 

{k)  Re  Clemow,  [1900]  2  Ch.  182;  a  direction  to   pay  out  of  residue 

Re  Fearnsides,  [1903]  1  Ch.  250.  "debts,  funeral  and  testamentary 

(?)  Re   Treasure,    [1900]    2    Ch.  expenses  and  duties,"  was  held  to 

648;    Re  Power;    Re  Stone,   [1901]  include  the  settlement  estate  duty 

2  Ch.  659  ;  Re  Fearnsides, uhi  supra.  and  estate  duty  payable  in  respect 

See,  however,  Re  Moore,  [1901]  1  of  the  specifically  devised  realty. 

Ch.   691  ;  Re  Dixon,  [1902]   1   Ch.  (o)  Re  Jones,  [1902]  1  Ch.  92. 

248.  Ip)  2  Black.  Comm.  511. 

(m)  Re  Sharman,  [1901]    2    Ch.  ((/)  Rocky.  LeigJdon,  1  Salk.  310; 

280;  and  see  Re  Trenchard,  W.  N.  1  Saund.  333  a,  note  (S). 

(1904),  p.  195.  (r)  Turner  v.  Cox,  8  Moo.  P.  C. 

(«)  Re  King,   [1904]  1   Ch.  363.  288. 

W.E. — VOL.  1.  3  C 
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to  foreign        of  Laws,  §  024,  viz.,  Suppose  a  debtor  dies  domiciled  in  En<;land, 
'^*''^  ^'  and  leaves  assets  in  a  foreign  country  by  the  law  of  Avliich  all 

debts  stand  in  an  eqiial  rank,  and  administration  is  duly  taken 
out  in  the  place  of  his  domieil,  and  also  in  the  place  of  the  situs 
of  the  assets.  What  rule  is  to  govern  in  the  administration  of 
the  assets  ?  The  law  of  the  domieil  ?  or  the  law  of  the  situs  ? 
That  eminent  writer  states  his  own  opinion  to  be  (in  accordance 
with  the  decisions  of  the  American  Com-ts,  though  at  variance, 
as  he  admits,  with  that  of  many  foreign  jurists),  that  in  regard 
to  creditors  the  administration  of  assets  of  deceased  persons  is  to 
be  governed  altogether  by  the  law  of  the  country  where  the 
executor  or  administrator  acts,  and  from  which  he  derives  his 
authority  to  collect  them. 

But  in  the  case  of  Wilson  v.  Lady  Dunsany  (.s),  the  Master  of 
the  Bolls  (Sir  J.  Bomilly)  declined  to  adopt  this  opinion,  and 
held  that  the  personal  assets  of  a  testator  must  be  administered 
on  the  principle  of  the  law  of  his  domieil.  In  that  case  the  testa- 
tor had  died  domiciled  in  Ireland,  leaving  personal  assets  partly 
there  and  partly  in  England ;  and,  a  question  having  arisen  as 
to  the  priority  of  the  claims  of  his  creditors,  his  Honor  laid  it 
down  that  he  must  treat  the  case  in  the  same  way  as  if  he  were 
sitting  in  the  Court  of  Chancery  in  Dublin.  In  Cook  v.  Greg- 
son  {f),  where  the  testator  had  also  died  domiciled  in  Ireland, 
leaving  assets  both  in  Ireland  and  England,  and  the  same 
executors  in  both  countries,  it  was  held  by  Kindersley,  Y.-C, 
that  an  Irish  judgment  had  priority  over  English  simple  con- 
tract creditors,  as  against  Irish  assets  remitted  to  England  by 
the  executors  and  being  there  administered :  His  Honor  said 
that  if  the  executors  in  the  two  countries  had  been  different 
persons,  the  duty  of  each  would  have  been  first  to  pay  the  debts 
owing  in  the  country  in  which  he  was  executor,  and  then  he 
might  send  any  surplus  to  the  other  country ;  and  that  the  duty 
of  the  Irish  executor  was  to  pay  the  Irish  debts  first,  according 
to  their  order  of  priority ;  and  that,  therefore,  the  Irish  assets 
remitted  here  ought  to  be  administered  here  as  if  they  had 
remained  and  were  being  administered  in  Ireland. — It  will  be 
observed  that  in  this  case  the  Irish  judgment  creditor  only 
sought  to  touch  the  Irish  assets :  And  therefore  it  was  unneces- 
sary to  apply  the  law  as  laid  down  by  the  Master  of  the  Bolls 
in  Wilson  v.  Ladi/  Bnnsany :   But  the  observations  of  the  Y.-C. 

(s)  18  Beav.  293.  (0  2  Drew.  286. 
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appear  to  put  the  question  as  though  it  were  rather  dependent 
on  the  Hitm  of  the  assets  than  on  the  domieil  of  the  deceased  («). 
The  view  of  the  Vice-Chancellor  seems  to  be  the  right  one. 
Thus  in  the  late  case  of  Re  Kla>be  [x),  it  is  laid  down  that  if 
a  man  dies  domiciled  in  England  possessing  assets  in  France, 
the  French  assets  must  he  collected  in  France  and  distributed 
according  to  the  law  of  France.  If  the  French  creditors  are 
entitled  according  to  that  law  to  be  paid  in  priority,  that  rule 
must  be  observed,  because  it  is  the  lex  fori  and  for  no  other 
reason.  But  if  it  should  happen  that  a  man  died  domiciled 
in  France  leaving  assets  in  England,  those  assets  can  only  be 
collected  under  an  English  grant  of  administration,  and  being 
so  collected,  must  be  distributed  according  to  the  law  of  England 
....  the  rule  is,  that  all  creditors  are  to  be  treated  equally, 
subject  to  what  priorities  the  law  may  give  them,  from  whatever 
part  of  the  world  they  come.  In  that  case  Pearson,  J.,  after 
referring  to  the  cases  of  Cook  v.  Gregson  [y),  Fames  v.  Hacon  (s), 
and  Blackicood  v.  TJie  Queen  {a),  so  far  as  such  cases  bear  upon 
this  question,  concludes  his  judgment  by  saying,  "  There  seems 
to  be  some  mistake  in  the  case  of  Wilson  v.  Ladi/  Dunsany  (b)  : 
it  is  unfortunate  that  the  case  was  ever  reported." 

It  should  be  observed,  that  by  the  constant  rule  of  the  Priority  of 
Chancery  Division,  a  solicitor,  in  consideration  of  his  trouble,  ^^^^  ^^  ^ 
and  the  money  in  disbiu'se  for  his  client,  has  a  right  to  be  paid 
out  of  the  sum  decreed  or  fund  recovered  for  the  plaintiff,  and 
a  lien  upon  it,  before  the  specialty  creditors  of  the  deceased 
plaintiff ;  neither  can  his  executor  or  administrator  controvert 
this  rule,  by  insisting  upon  applying  the  assets  in  a  course  of 
administration  {c). 

(w)  See  Carron  Iron  Co.  v.  Mac-  creditors  domiciled  or  resident  in 
laren,  5  H.  L.  C.  455,  456,  by  Lord  that  jurisdiction,   or  ovit  of   it,  in 
St.   Leonards.     And  this  view  is  that  order  of  priority  which,  accord- 
borne  out  by  the  observations  of  ing  to  the  nature  of  the  debts  or  of 
Mr.  Westlake  in  his  work  on  Private  the  assets,  is  prescribed  by  the  laws 
International  Law,  3rd  edit.,  sect.  of  the  jurisdiction  from  which  the 
110,  where  he  says  that  "  every  ad-  grant  issued." 
ministrator,  principal  or  ancillary,  (,r)  28  C.  D.  175. 
must  apply  the  assets  reduced  into  (y)  2  Drewr.  286. 
possession  under  his  grant  in  pay-  (z)  18  C.  D.  351. 
ing  all  the  debts  of  the  deceased,  («)  8  App.  Cas.  92. 
whether  contracted  in  the  jurisdic-  (b)  18  Beav.  293. 
tion  from  which  the  grant  issued,  (c)  Turwiny.  Gibson,  S  Atk.  T20; 
or  out  of  it,  and  whether,  owing  to  Lloyd  y.  Mason,  4  Hare,  132. 
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Debta  due  to  To  all  otlier  debts  of  whatever  nature,  as  well  of  a  prior  as 
of  a  subsequent  date,  such  as  are  due  to  the  Crown  by  record  or 
specialty,  claim  the  precedence  (c/).  So  that  if  there  be  not  come 
to  the  executor  or  administrator  goods  of  greater  value  than  will 
suffice  for  the  satisfaction  of  these,  he  is  not  to  pay  any  debt  to 
a  subject :  and  if  he  be  sued  for  any  such,  he  may  plead  in  bar 
of  this  suit  that  his  testator  or  intestate  died  thus  much  indebted 
to  the  king,  showing  how,  &c.,  and  that  he  hath  not  goods 
surmounting  the  value  of  that  debt  {r). 

But  the  debts  due  to  the  Crown,  which  are  so  privileged,  are 
confined  to  such  as  are  due  by  matter  of  record  or  by  specialty, 
&c.  (/)  (which  are  of  the  same  nature;  for  by  stat.  33  Hen. 
VIII.  c.  39,  it  is  enacted,  that  all  obligations  and  specialties, 
taken  to  the  use  of  the  king,  shall  be  of  the  same  nature  as  a 
statute  staple).  And,  therefore,  sums  of  money  owing  to  the 
king  on  wood  sales,  or  sales  of  tin,  or  other  his  minerals,  for 
which  no  specialty  is  given,  shall  not  be  preferred  to  a  debt  due 
to  a  subject  by  matter  of  record  (//).  So,  though  fines  and 
amercements  in  the  King's  Court  of  Record  are  clearly  debts  of 
record  (A),  and  entitled  to  such  preference,  yet  amercements  in 
the  King's  Court  Baron,  or  Courts  of  his  Honors,  which  are  not 
of  record,  have  no  such  priority  (?)  :  nor  have  fines  for  copyhold 
estate,  nor  money  arising  from  the  sale  of  estrays  within  his 
manors  or  liberties ;  for  these  are  not  debts  of  record  {k) . 

So,  also,  the  arrears  of  rent  due  to  the  Crown,  whether  it  be 
a  fee-farm  rent,  or  a  rent  reserved  on  a  lease  for  years,  shall,  it 
appears,  be  regarded  in  the  light  of  a  debt  by  simple  contract  (/). 
Again,  it  was  held,  that  a  recognizance  in  the  Court  of 
Chancery  by  a  guardian  in  the  matter  of  a  minor,  is  not  to  be 
considered  a  debt  due  to  the  Crown  (m). 

But  it  seems,  that  if  the  king's  debt,  and  likewise  that  of  a 

{d)  Magna  Charta,  c.  18  ;  2  Inst.  tit.  Exors.  (L.)  2. 

32;    Littltton  v.  Hihhins,  Cro.  Eliz.  {h)  Godolph.  Pt.  2,  c.  28,  s.  3. 

793;    Swinb.  Pt.  6,  s.  16;    Wentw.  (r)  Wentw.   Off.   Ex.    263,    14th 

Off.  Ex.  261,  Hth  edit. ;  Com.  Dig.  edit.;    Com.  Dig.  Admon.   (C.  2); 

Admon.  (C.  2).  3  Bac.  Abr.  80,  tit.  Exors.  (L.)  2. 

(e)  Wentw.    Off.    Ex.  261,    Htb  (A-)  Ihid. 

edit. ;  Godolph.  Pt.  2,  c.  28,  s.  3.  (Z)  Com.    Dig.   Admon.    (C.    2); 

(/)  Wentw.   Off.  Ex.  262,   Mth  Wentw.  Off.   Ex.   264,  Mtb  edit. ; 

edit.;    Godolph.  Pt.  2,  c.  28,  s.  3;  but  bqq post,  p.  771. 

Com.  Dig.  Admon.  (C.  2).  [m)  Ex  parte    Usher,    1    Ball   & 

((/)  Ibid.;   3  Bac.   Abr.   79,  80,  Beat.  199. 
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subject,  be  both  inferior  to  debts  of  record,  the  king  shall  be 
preferred  [n). 

By  stat.  55  Geo.  III.  c.  184,  s.  45,  the  commissioners  of 
stamps  are  authorized,  in  certain  cases,  to  give  credit  for  the 
duties  on  probates  and  administration  ;  and  bj  s.  48,  it  is 
provided,  that  the  duty  for  which  credit  shall  be  so  given  shall 
be  a  debt  to  the  Crown,  and  shall  be  paid  in  preference  to  any 
other  debt  whatsoever. 

In  the  administration  of  assets  the  position  of  the  Crown 
resembles  more  closely  that  of  an  executor  seeking  to  retain  his 
debt  (o)  than  that  of  a  simple  contract  creditor  who  has  recovered 
judgment  against  the  legal  personal  representative.  Consequently 
having  regard  to  Hinde  Palmer's  Act,  1869  (32  &  33  Yict. 
c.  46),  which  abolished  the  distinction  between  specialty  and 
simple  contract  creditors  for  purposes  of  payment,  the  assets 
ought  first  to  be  apportioned  rateably  between  the  specialty  and 
simple  contract  debts,  and  the  Crown  debt  ought  then  to  be 
taken  out  of  the  amount  apportioned  to  the  simple  contract 
debts  [p). 

3.  Next  in  order  are  certain  specific  debts,  which  are,  by  3.  Debts  to 
particular  statutes,  to  be   preferred  to  all  others.     Such  were  ^uiar  statutes 
formerly  forfeitures  for  not  burying  in  woollen  under  the  statute  E'^"^  priority : 
of  Charles,  now  repealed  by  stat.  54  Greo.  III.  c.  108  ;  and  such 
were  debts  for  letters,  not  exceeding  5/.,  to  the  Post  Office  {q). 

Again,  by  stat,  17  Geo.  II.  c.  38,  s.  3,  it  is  enacted,  that  if  money  due  to 
any  overseer  shall  die  before  the  expiration  of  his  office,  "  his  overLerJof 
"  executors  or  administrators  shall,  within  forty  days  after  his  the  poor. 
"  decease,  deliver  over  all  things  concerning  his  office  to  some 
"  churchwarden,  or  other  overseer  of  the  same  place :  and  shall 
"  pay  out  of  the  assets  left  by  such  overseer  all  sums  of  money 
"  remaining  due,  which  he  received  by  virtue  of  his  said  office, 
"  before  any  of  his  other  debts  are  paid  and  satisfied. '^ 

Likewise,   it    was   provided   by   stat.    33    Geo.    III.    c.    54,  Officers  of  a 
s.  10  (r),  that  if  any  person  appointed  to  any  office  by  any  fopje^'^^^f 

(h)  Bac.  Abr.  vhi  supra,  n.  («).  estates  :    i?(-  Hankey,  [1899]  1  Ch. 

(o)  Post,  p.  785.  541. 

(p)  Re  Bentincl;    [1897]    1    Cli.  ((/)  9  Ann.  c.  13,  s.  30;    2  Black. 

.^„      CI-      n  .       ,    ,,  Comm.  511.     Eepealed  by  the  stat. 

Did.     teimple  contract  debts  cannot      i  -c^-  ,        on 

1  v  ict.  c.  61. 

be  paid  in  preference  to  specialty  (,,)  Repealed    by    the     stat.    10 

debts    in    the    case    of    insolvent      Geo.  lY.  c.  56. 
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Friendly  Society,  and  having  in  his  hands  any  money,  or  effects 
or  securities  belonging  to  the  same,  shall  die,  or  become  a 
bankrupt  or  insolvent,  his  executors,  administrators,  or  assignees 
shall,  within  forty  days  after  demand  made  by  the  order  of  any 
such  society,  or  the  major  part  of  them  assembled  at  any  meeting, 
deliver  all  things  belonging  to  such  society  to  such  persons  as 
they  shall  appoint,  and  shall  pay  out  of  the  assets  or  effects  of 
such  person  all  sums  of  money  remaining  due,  which  such 
person  received  by  virtue  of  his  said  office,  before  any  of  his 
other  debts  are  paid,  and  all  such  assets  and  effects  shall  be 
bound  to  the  payment  thereof  accordingly. 

This  provision  of  the  statute  preferring  the  claim  of  Friendly 
Societies  to  those  of  all  other  creditors  would  seem  not  to  have 
been  favoured  (s)  :  it  was  held  to  be  confined  to  persons  duly  and 
formally  appointed  officers  of  the  society ;  and  that  it  did 
not  extend  to  any  person  to  whom  the  money  of  the  society 
had  been  paid  as  banker,  or  to  whom  the  money  had  been 
lent  upon  security,  paying  interest  {t).  And  money  lent  to 
any  ofiicer  of  the  society  duly  appointed,  or  suffered  to  remain 
in  his  hands  upon  giving  security,  was  determined  not  to  be 
within  the  preference  given  by  the  Act ;  the  preference  being 
given  only  in  respect  of  money  which  got  into  the  hands  of 
officers  independent  of  contract  (»). 

Notwithstanding,  however,  the  censures  which  this  enactment 
met  from  eminent  judges,  it  has,  in  substance,  been  continued 
in  the  subsequent  Friendly  Societies  Acts,  and  is  contained  in 
that  now  in  operation  (59  &  60  Vict.  c.  25,  s.  35). 

By  the  Eegimental  Debts  Act,  1893  (56  Yict.  e.  5),  which 
repealed  the  earlier  Act  of  1863,  special  and  minute  provisions 
are  made  for  the  preferential  payment  of  regimental  debts,  and 
the  distribution  of  the  effects  of  officers  and  soldiers  in  case  of 
death. 

Another  instance  may  be  adduced  in  the  case  of  money  due 
fommif-^^™"'  from  the  deceased  as  treasurer  or  collector  to  paving  commis- 
sioners under  the  Metropolis  Act,  57  Geo.  III.  c.  29,  s.  51 
(local  Act),  by  which  it  was  enacted,  that  the  executors  or 


Regimental 
debts. 


Treasurer, 


com  mis 
sioners 


(s)  See  the  remarks  of  Lord 
Eldon  in  Ex  parte  Ross,  6  Ves.  804; 
Ex  parte  Stamford  Society,  15  Ves. 
281. 

{t)  Ex  parte  Lancaster  Society,  6 
Ves.  98 ;   Ex  parte  Ashley,  6  Ves. 


441;    Ex  parte    Gorser,   ihid. ;    Ex 
parte  Boss,  6  Ves.  802. 

(u)  Ex  parte  Stamford  Society, 
15  Ves.  280;  Ex  parte  BuckJand, 
Buck.  214. 
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administrators,  &c.,  of  any  treasurer,  collector,  or  other  officer, 
&c.,  sboiilcl  out  of  the  estate  and  effects  pay  the  commissioners, 
&c.,  all  such  sums  of  money  as  had  been  collected  hy  the 
deceased,  and  due  to  the  commissioners,  in  preference  to  any 
other  debt  or  debts  {except  debts  clue  to  the  hinges  majesty). 

It  may  here  be  observed  that  the  words  of  these  Acts  are  Whether 
very  large,  sufficient,  as  it  seems,  to  give  to  the  debts,  which  i^^Te  p4- 
are  the  subject  of  them,  precedence  to  those  due  to  the  Crown  :  cedence  of 
but,  perhaps,  they  would  not  be  so  construed  {x) . 

4.  It  may  be  convenient  here  to  notice  an  important  pro-  Judicature 
vision  in  section  10  of  the  Judicature  Act,  1875.     Prior  to  that  g/\*o.       ' 
Act  the  rules  applied  by  the  Court  of  Chancery  in  administer-  Administra- 
ing  an  insolvent  estate  differed  in  many  respects  from  those  Qq^^^^/^^ 
applied  by  the  Court  of  Bankruptcy.     In  particular,  secured  insolvent 
creditors  were  entitled  to  a  dividend  on  the  full  amount  of  ^^^  ^' 

ruiGS  in 

their  debts,  and  voluntary  bonds  were  postponed  to  other  debts,  bankruptcy 
whereas  in  the  Court  of  Bankruptcy  secured  creditors  only  *°  ^^PP^y- 
proved  for  the  balance  after  valuing  their  securities,  and  all 
creditors,  including  judgment  creditors,  were  paid  rateably  {y). 
Section  10  of  the  Judicature  Act,  lb75,  provides  that  "in  the 
administration  by  the  Court  of  the  assets  of  any  person  who 
may  die  after  the  commencement  of  this  Act,  and  whose 
estate  may  prove  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  and  in  the  winding  up  oE  any  com- 
pany under  the  Companies  Acts,  18t)2  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities,  and  the  costs  of  winding  up,  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  and  as  to  debts  and  liabilities  prov- 
able ;  and  as  to  the  valuation  of  annuities,  and  future,  and 
contingent  liabilities  respectively,  as  may  be  in  force  for  the 
time  being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt,  and  all  persons  who  in 
any  such  case  would  be  entitled  to  prove  for  and  receive  divi- 
dends out  of  the  estate  of  any  such  deceased  person,  or  out 
of  the  assets  of  any  such  Company,  may  come  in  under  the 
decree  or  order  for  the  administration  of  such  estate,  q\  under 
the  winding  up  of  such  Company,  and  make  such  claima  against 

(x)  6  Ves.  99,  by  Lord  Alvanley,  {ij)  See  per  Cozens -Hardy,  J.,  in 

Ib  Ex  parte  The  Lancaster  Society.         He  WMfal-er,  [1900]  2  Cli.  at  p.  677. 
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Query, 

whether 

sect.  10 

affects 

Crown's 

priority. 


Preferential 
Payments  in 
Bankruptcy 
Act,  1888. 


tlio  same  as  tliey  may  respectively  be  entitled  to  by  virtue  of 
this  Act." 

It  was  held  iu  lie  M(if/(/i  (c),  that  this  section  did  not  intro- 
duce into  the  administration  of  insolvent  estates  of  deceased 
persons  the  provisions  of  sect.  32  of  the  Bankruptcy  Act,  18C9 
(now  replaced  by  the  similar  sect.  40  of  the  Baukruptcy  Act, 
1883),  that  all  debts,  with  certain  exceptions,  are  to  be  paid 
pari  passu,  but  affected  only  the  rights  of  the  class  of  secured 
creditors  as  conflicting  with   those  of   the  class  of   unsecured 
creditors,  and  did  not  affect  the  rights  inter  sc  of  the  members 
of  those  classes.     This  decision,  however,  after  being  questioned 
in  lie  Long  (a),  was  disapproved  by  the  Coui't  of  Appeal  in  Be 
W/iifa/cer  (b),  in  which  case  it  was  held  that  the  section  has  the 
effect  of  introducing  into  the  administration  of  the  estates  of 
deceased  insolvents  by  the  Chancery  Division  the  rule  in  bank- 
rujDtcy  that  voluntary  creditors  are  to  be  paid  2)ari  passu  with 
creditors  for  value. 

It  is  doubtful  whether  the  section  imports  into  administration 
proceedings  in  Court  so  much  of  the  Bankruptcy  Act,  1883,  as 
relates  to  the  Crown's  priority  (e). 

The  section  applies  to  an  estate  of  a  deceased  person  which  is 
sufficient  for  the  payment  in  full  of  his  debts  and  liabilities 
apart  from  costs  of  administration,  but  becomes  insufficient  by 
reason  of  such  costs  (d). 

The  doubtful  question  whether  debts  entitled  to  priority  in 
bankruptcy  were  to  be  treated  as  entitled  to  a  similar  priority  in 
administering  the  assets  of  a  deceased  insolvent  was  set  at  rest 
by  sect.  1,  sub-sect-.  6,  of  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (e).     The  priority  as  to  rates  and  wages  con- 


(z)  20  C.  D.  545.  Cf.  also  He 
Stubhs,  8  C.  D.  154 ;  Be  WiUiams, 
L.  E.  15  Eq.  270. 

(a)  [1895]  1  Ch.  652.    • 

(b)  [1900]  2  Ch.  676;  [1901]  1 
Ch.  9. 

(c)  lie  Oriental  Bank  Corporation, 
Ex  parte  The  Crown,  28  C.  D.  643, 
649.  See  also  the  observation  of 
Jessel,  M.  E.,  in  the  Mersey  Steel  & 
Iron  Co.  V.  Naylor,  9  Q.  B.  D.  648, 
662. 

{d)  Be  Leng,  uli  supra. 

(e)  51  &  52  Vict.  c.   62.      This 


Act  provides  for  the  payment  in 
priority  to  all  other  debts  of — 
1  (1)  (a).  "All  parochial  or  other 
local  rates  due  from  the  bankrupt 
or  the  company  at  the  date  of  the 
receiving  order,  or,  as  the  case  may 
be,  the  commencement  of  the  wind- 
ing up,  and  having  become  due  and 
payable  within  twelve  months  next 
before  that  time,  and  all  assessed 
taxes,  land  tax,  property,  or  in- 
come tax  assessed  on  the  bank- 
rupt or  the  company  up  to  the  5th 
day  of  April  next  before  the  date  of 
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ferred  by  this  Act  applies  only  in  the  case  of  a  deceased  insolvent 
whose  estate  is  being  administered  in  the  Chancery  Division, 
where  the  date  of  his  death  occurs  after  the  commencement  of 
the  Act  (,/)• 

Sect.  125  of  the   Bankruptcy  Act,  1883,   provides   for  the  Administra- 
administration   in    bankruptcy   of    the   insolvent   estate   of    a  ^^^^^^  of' 
deceased  debtor,  upon  the   petition  of   a   creditor  whose  debt  insolvent 
would  have  been  sufficient  to   support  a   bankruptcy  petition 
against  such  debtor  had  he  been  alive,  and  that  notice  to  the 
legal  representative  of  a  deceased  person  of  the  presentation  by 
a  creditor  of  a  petition  under  this  section  shall,  in  the  event  of 
an  order  for  administration  being  made  thereon,  be  deemed 
equivalent  to  a  notice  of  an  act  of  bankruptcy. 

When  a  member  of  a  partnership  dies  insolvent  and  an  order 
is  made  under  sect.  125  of  the  Bankruptcy  Act,  1 883,  for  the 
administration  of  his  estate  in  bankruptcy,  and  afterwards  the 
surviving  partner  becomes  bankrupt,  the  Court  has  jurisdiction  to 
direct  the  proceedings  in  the  two  estates  to  be  consolidated  {g) . 

tlie  receiving  order,  or,  as  the  case  for  the  payment  of  a  portion  of  his 

may  be,  the  commencement  of  the  wages  in  a  lump  sum  at  the  end  of 

winding  up,  and  not  exceeding  in  the  year  of  hiring,  he  shall  have 

the  whole   one  year's  assessment.  priority  for  the  whole  of  such  sum, 

(b)  All  wages  or  salary  of  any  clerk  or  a  part  thereof,  as  the  Court 
or  servant  in  respect  of  services  may  decide  to  be  due  under  the 
rendered  to  the  bankrupt  or  the  contract  proportionate  to  the  time 
company  during  four  months  be-  of  service  up  to  the  date  of  the 
fore  the  date  of  the  receiving  order,  receiving  order,  or,  as  the  case  may 
or  the  commencement  of  the  wind-  be,  the  commencement  of  the 
ing  up,  not  exceeding   50/. ;    and  winding    up."       And   (6) :    "  This 

(c)  All  wages  of  any  labourer  or  section  shall  apply,  in  the  case  of  a 

workman  not  exceeding  25?.,  whe-  deceased  person  who  dies  insolvent, 

ther  payable  for  time  or  for  piece-  as  if  he  were  a  bankrupt,  and  as  if 

work,   in  respect  of   services  ren-  the  date  of  his  death  were  substi- 

dered  to  the  bankrupt  or  the  com-  tuted  for  the  date  of  the  receiving 

jjany   during  two    months    before  order." 

the  date  of  the  receiving  order,  or,  /  ^\  r,     it  j     non"-:    n    n-u 

^^  1,     ^1  (/) -^''   Hey  wood,    [189/]    2    Ch. 

as  the  case  may  be,  the  commence-       -go 

ment  of  the  winding  uj) :  Provided 

that  where    any  labourer  in  hus-  (/■/)  lie   Greaves,    [1904]  2  K.  B. 

bandry  has  entered  into  a  contract      493. 
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1.  Judg- 
ments  : 
their  prece- 
deuco  to  re- 
cog'nizances 
and  other 
debts  of  re- 
cord, as  well 
as  to  special- 
ties. 


What  sort  of 
judgments 
are  entitled 
to  this  pre- 
cedence : 

must  be 
entered  up 
agaiust  the 
testator  or 
intestate. 


SECTION  ir. 

Of  the  Payment  of  Debts  of  Record — 1.  Judymoits.     2.  Decrees. 
3.  Sfafiifr.s  (dill  liecogm'zaiiccs. 

Next  in  priority,  in  tlio  order  prescribed  for  payment  of 
debts,  come  those  wbicli  are  debts  of  record  (//),  And  debts 
of  this  nature  are  of  two  sorts,  to  which  belongs  a  subdivision 
of  iDrecedenee. — 1.  Judgments  in  Courts  of  Record ;  2.  Re- 
cognizances and  statutes. 

Judgments  in  Coiu'ts  of  Record  (/),  whether  obtained  com- 
pulsorily  against  the  testator  or  intestate,  or  confessed  by 
him,  are  in  a  precedent  degree,  not  only  to  all  debts,  but  to 
recognizances  and  statutes  (though  the  latter  are  also  debts 
of  record),  and  must  be  preferred  by  the  executor  or  adminis- 
trator, whether  prior  in  point  of  time  or  not  (A).  Therefore,  he 
must  discharge  a  later  or  more  puisne  judgment  in  preference 
to  a  statute  or  recognizance  in  time  precedent  (/). 

The  next  consideration  is,  what  shall  be  considered  judg- 
ments, so  as  to  be  entitled  to  this  precedence.  The  privilege  is 
not  confined  to  judgments  of  the  Supreme  Court  of  Judicature, 
but  extends  itself  to  judgments  in  all  other  Courts  of  Record. 

A  judgment,  which  is  entered  up  against  the  testator  or 
intestate  after  his  death,  when  that  happens  between  verdict 
and  judgment  (m),  shall  be  considered  as  if  entered  up  in  his 
lifetime,  and  entitled  to  priority  of  payment  by  his  executors 
or  administrators  accordingly  (n).  But  where  his  death  happens 
between  interlocutory  and  final  judgment,  it  is  otherwise ;  for 
such   judgment  is  not  to  be  entered  against  the  testator  or 


(h)  Wentw.  Off.  Ex.  265,  Uth. 
edit. 

(?■)  I.e.,  judgments  docketed  or 
entered  according  to  the  statutes 
no-w  in  force.  See  2^ost,  p.  764 
et  seq. 

[k]  Wentw.  Off.  Ex.  266,  270, 
14tli  edit. ;  1  Eoll.  Abr.  926  ;  Exors. 
(E.),  pi.  1,  2. 

(/)  Wentw.  Off.  Ex.  267,  Uth 
edit. 

(m)  E.  S.  C.  1883,  Ord.  XVII. 
r.  1,  wliicli  on  tliis  point  is  founded 
on  sect.  139  of  the  Common  Law 


Procedure  Act,  1852,  which  was  a 
re-enactment  of  17  Car.  II.  c.  8, 
s.  1,  now  repealed. 

(h)  Burnet  v.  Ilolden,  1  Lev.  277; 
Colebeck  v.  Feck,  2  Lord  Eaym.  1280. 
It  is  presumed  that  these  cases, 
which  were  decided  on  17  Car.  II., 
will  be  authorities  on  the  con- 
struction of  the  latter  portion  of 
Ord.  XVII.  r.  1,  notwithstanding 
the  words  of  Ord.  XLL  rr.  3,  4, 
which  are  to  the  same  effect  as 
r.  56  of  the  Eules  of  Hilary  Term, 
1853. 
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intestate,  but  against  his  executor  or  administrator  (o) .  And  it 
is  the  same  where  the  death  happens  after  the  writ  of  inquiry  is 
executed,  and  before  final  judgment  (^:»).  Where,  however, 
between  the  trial  of  an  action  and  the  delivery  of  judgment  one 
of  the  defendants  dies,  the  Court  has  jurisdiction  to  date  the 
judgment  as  of  the  last  day  of  the  trial  {q). 

Formerly,  a  judgment  signed  after  the  testator's  death,  at 
any  time  during  the  term  in  which  he  died,  or  the  subsequent 
vacation,  was,  by  relation,  a  judgment  of  the  first  day  of  the 
term  (r),  and  therefore  it  was  considered  that,  if  the  defendant 
died  after  the  first  day  of  the  sittings  and  before  the  trial,  the 
case  was  within  the  remedy  of  the  stat.  17  Car.  II.  c.  8  (s). 
But  now,  by  R.  S.  C.  1888,  Ord.  XLI.  r.  3,  it  is  provided  that 
where  any  judgment  is  pronounced  by  the  Court  or  a  judge  in 
Court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day 
on  which  such  judgment  is  pronounced,  imless  the  Court  or  a 
judge  shall  otherwise  order,  and  the  judgment  shall  take  effect 
from  that  date  :  Provided  that  by  special  leave  of  the  Court  or 
judge  a  judgment  may  be  ante-dated  or  post-dated.  And  by 
rule  4  it  is  provided,  that  in  all  cases  not  within  rule  3,  the 
entry  of  judgment  shall  be  dated  as  of  the  day  on  which  the 
requisite  documents  are  left  with  the  proper  officer  for  the 
purpose  of  such  entry,  and  the  judgment  shall  take  effect  from 
that  day  {t). 

A  judgment  in  a  foreign  country  is  considered,  in  our  Courts,  What  are  not 
merely  as  a  debt  by  simple  contract  {u).     And  it  is  settled  that  precedence 
an  Irish  judgment  is  not,  since  the  Union,  entitled  to  priority 
as  an  English  judgment  (.r). 

A  judgment  against  the  executor  or  administrator  himself  is  Effect  of 
not  to  be  considered  within  the  same  class  as  those  which  are  a'^afnst^  ^ 


executors. 


(o)  Weston  v.  James,  1  Salk.  42  ;  {t)  See  ante,  p.  680. 

2  Saund.  72  r,   6th.  edit.;  1  Com.  («)  Dupleix  v.  De  Roven,  2  Vern. 

Dig.   Pleader  (2  D.  9) ;    Smith  v.  540 ;    Walker  v.  Witter,  Dougl.  1. 
Eyles,  2  Atk.  386,  by  Lord  Hard-  (r)  Harris  v.  Saunders,  4  B.  & 

"wicke.  C.  411  ;  Ftrgnson  v.  Malwn,  11  A. 

[p)  Oohhwurthy  v.    Southcott,    1  &  E.  179,  that  is,  no  priority  against 

Wils.  243.  English  assets :  for  a  foreign  judg- 

[q)  Turner  v.  L.  &  S.  W.  Rail.  ment  would  be  allowed  on  an  ad- 
Co.,  L.  E.  17  Eq.  561  ;  Ecroyd  v.  ministration  here,  any  priority 
CouUhard,  [1897]  2  Ch.  554.  which  it  had  by  the  law   of  the 

(r)  Brayner  v.  Langmead,  7  Term  country  under  whose  grant  foreign 

Eep.  20.  assets  have  been  remitted  to  Eng- 

(s)  Jacobs  V.  Miniconi,  7  T.  E.  31.  land.     See  ante,  pp.  754,  755. 
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Stat.  23  &  24 
Vict.  c.  38, 
s.  3:  judg- 
ments not 
docketed 
to  have  no 
priority. 


recovered  against  the  deceased  {y).  Such  a  judgment  stands 
altogether  on  a  difleront  footing.  It  may  bo  briefly  stated  in 
this  phice,  that,  with  respect  to  otlior  creditors  of  the  deceased, 
a  creditor,  wlio  has  obtained  a  judgment  against  the  executor, 
has  no  prioritj',  except  witli  regard  to  debts  of  equal  degree 
Avith  that  upon  which  ho  has  obtained  judgment.  Among  such, 
his  debt  is  allowed  the  precedence,  because  it  is  said  the  executor 
ought  to  pay  that  creditor  first  who  uses  the  first  diligence  (::). 
This  priority  is  of  importance  in  restricting  the  executor's  power 
of  preference  {a)  and  his  right  of  retainer  [h).  The  executor 
may  therefore  plead  in  bar  to  an  action  by  a  simple  contract 
creditor  that  there  is  a  judgment  unsatisfied  which  another 
simple  contract  creditor  has  obtained  against  him,  the  executor, 
and  that  it  will  exhaust  the  assets  to  satisfy  that  judgment.  But 
such  a  plea  is  not  allowable  in  an  action  by  a  creditor  of  superior 
degree,  as  upon  a  bond  of  which  the  executor  had  notice,  or  a 
judgment  which  had  been  docketed  or  entered  (c).  It  must, 
however,  be  observed  that,  as  between  the  executor  himself  and 
the  creditor  who  had  obtained  judgment  against  him,  such 
judgment  (except  in  the  instance  of  judgment  of  assets  in  faturo) 
must  be  satisfied,  at  all  events,  without  reference  to  the  state  of 
the  assets  or  the  claims  of  superior  creditors ;  for  if  the  estate 
of  the  deceased  is  insufficient  to  satisfy  it,  the  executor  may  be 
compelled  to  do  so  de  bonis  2»'opri is  {d). 

It  was  enacted  by  sect.  3  of  the  stat.  23  &  2-i  Vict.  c.  38 
(which  has  been  held,  in  conformity  with  the  case  of  Gaunt  v. 
Tai/ior  {e),  decided  on  4  &  5  W.  &  M.  c.  20,  to  apply  only  to 
judgments  against  the  testator  or  intestate,  and  not  to  judg- 
ments obtained  against  the  executor  or  administrator  (/)),  "that 


(y)  Wentw.  OfP.  Ex.  270,  Utli 
edit. 

(2)  Ashley  v.  Bococl;  3  Atk.  208 ; 
DoUoiid  V.  Johnson,  2  Sm.  &  Giff. 
301.  But  liberty  to  sign  judgment 
under  Ord.  XIV.  r.  1,  is  not  equi- 
valent to  signing  or  entry  of  judg- 
ment, so  as  to  give  a  judgment 
creditor's  right  of  priority  to  a 
plaintiff  wlio  lias  failed  to  follow 
up  the  order  by  signing  judgment 
under  Ord.  XLI.  before  the  judg- 
ment in  an  administration  action : 
Be  Gnrney,  [1896]  2  Cli.  863. 


(«)  Seej^osf,  p.  182. 

(i)  Seeposf,  p.  785. 

(c)  8ee  2^ost,  p.  765. 

((/)  See  post,  p.  1583;  Ahbis  v. 
Winter,  3  Swanst.  579,  n. 

(e)  3  M.  &  Gr.  886. 

(/)  Jennings  v.  Bighy,  33  Beav. 
198.  By  4  &  5  W.  &  M.  c.  20, 
judgments  not  docketed  were  not 
to  have  any  preference  against  exe- 
cutors, &c.  in  the  administration  of 
assets.  The  2  &  3  Vict.  c.  11, 
closed  the  docket.  It  was  held  that 
the  old  law  was  thereby  revived, 


Ch.  ir.  §  II.]     Of  Debts  of  Record — Judgments.  765 

no  judgment  which  has  not  already  been  or  which  shall  not 
hereafter  be  entered  or  docketed  under  the  several  Acts  now  in 
force  {g) ,  and  which  passed  subsequently  to  the  said  Act  of  the 
4th  &  5th  W.  &  M.  c.  20,  so  as  to  bind  lands,  tenements  or 
liereditaraents  as  against  purchasers,  mortgagees  or  creditors, 
shall  have  any  preference  against  heirs,  executors  or  adminis- 
trators in  their  administration  of  their  ancestors',  testators'  or 
intestates'  estates." 

This  statute  applies  equally  to  judgments  of  County  Courts 
as  to  other  judgments  (/*). 

An  unregistered   judgment  obtained   against   a   testator   or 
intestate  ranks  only  as  a  simple  contract  debt  (/) . 

By  the  4th  section  of  the  same  statute  it  was  enacted,  that  Stat.  23  &  21 
no  judgments,  which  since  the  passing  of  the  stat.  1  &  2  Vict,  g  ^\  '.  j',^o-'. 
e.  110,  had  been  registered  under  the  provisions  therein  con-  mentsas 
tained,  or  contained  in  the  later  Act  2  &  3  Vict.  c.  11  (as  explained  and  executors 
and  amended  by  the  stat.  18  &  19  Vict.  c.  15),  or  which  thereafter  ^^^\  ^^E^^- 
should  be  so  registered,  "  shall   have   any   preference   against 
heirs,   executors  or   administrators   in  their  administration    of 
their  executors'  \_i.e.,  ancestors'  spniblc'],  testators'  or  intestates' 
estates,  unless  at  the  death  of  the  testator  or  intestate  five  years 
shall  not  have  elapsed  from  the  date  of  the  entry  thereof  on  the 
docket  or  from  the  only  or  last  re-registry  thereof,  as  the  case 
may  be,  which  re-registry  from  time  to  time  is  hereby  authorized 
to  be  made  in  manner  du-ected  by  the  said  Act  of  2  &  3  Vict, 
(as  explained  and  amended  by  the  stat.  18  &  19  Vict.)  :    but  it 
shall  be  deemed  sufficient  to  secure  such  preference  as  aforesaid, 
if  such  a  memorandum  as  was  required  in  the  first  instance  is 
again  left  with  the  Senior  Master  of  the  Common  Pleas  [now 
with  the  Central  Office  of  the  Supreme  Coui't]  within  five  years 
before  the  death  of  the  testator  or  intestate,  although  more  than 
five  years  shall  have  expired  by  effluxion  of  time  since  the  last 
previous  registration,  before  such  last  -mentioned  memorandum  or 
minute  was  left ;  and  so  toties  quotics  upon  every  re-registry." 

By  sect.  5,  "In  the  construction  of  the  previous  provisions  Sect.  5. 

and  that  an  administrator  had  com-  {g)  Viz.,  Stat.  1  Vict.  c.  110,  s.  19; 

mitted  a   devastavit    by  paying   a      Stat.  2  &  3  Vict.  c.  11  ;  Stat.  3  &  4 

•      1  .      4.  1  14  T,  *  -1  Vict.  c.  82,  and  Stat.  18  &  19  Vict. 

simple  contract  debt  before  a  judg-  '  w    ^  t  xw... 

c.  15. 


nient  debt,  even  though  he  had  no 
actual  notice  of  the  latter :  Fuller 
v.  Eedman,  26  Beav.  600.  C.  D.  189,  and  s,qq  ;post,  p.  781. 


{li)  Re  Turner,  33  L.  J.  Ch.  232. 

actual  notice  of  the  latter:   Fuller  (^)   Van  Gheluive  v.  Nermckx,  21 
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the  term  'judgmout'  tiluill  betaken  to  include  rei^ihtered  decrees, 
orders  of  Courts  of  Equity  and  Bankruptcy,  and  other  orders 
liaving  the  operation  of  a  judgment." 

It  has  been  held  that  the  4th  section  of  this  statute  (above 
stated)  is  not  retrospective  (/;). 
Stat.  2  &  3  The  statute  2  &  3  Vict.  c.  11,  s.  4,  directs,  that  all  judgments 

s.  4.'  "  '  registered  pursuant  to  the  provisions  of  the  stat.  1  &  2  Vict, 
c.  110,  shall,  after  the  expiration  of  five  years  from  the  former 
registration,  unless,  re-registered  within  that  time,  "  be  null  and 
void  against  lands,  tenements,  and  hereditaments  as  to  pur- 
chasers, mortgagees,  or  cirdifors."  It  was  held  by  Wood,  V.-C, 
that  the  word  "  creditors  "  referred  only  to  creditors  who  had 
some  interest  in  the  land;  and  therefore,  that  a  judgment, 
thougli  not  duly  re-registered,  was  not  void  as  against  creditors 
generally  (/). 
Stat.  63  &  6i  On  and  after  the  1st  July,  1901,  a  judgment  or  recognizance, 
Vict.  c.  -  .  -whether  obtained  or  entered  into  before  or  after  that  date,  will 
not  operate  as  a  charge  on  land,  or  on  any  interest  in  land,  or 
on  the  unpaid  purchase-money  for  any  land,  unless  or  until  a 
writ  or  order  for  the  purpose  of  enforcing  it  is  registered  under 
sect.  5  of  the  Land  Charges  Registration  and  Searches  Act, 
1888  (m). 
Judgments  Between  one  judgment  and  another   obtained  against   the 

dence°amon*^o-'  deceased,  as  they  stand  among  themselves,  precedency  or 
themselves.  priority  of  time  is  not  material,  as  far  as  regards  the  personal 
estate  (»).  Nor  is  there  preference  to  be  claimed  by  the  creditor 
with  respect  to  the  original  cause  of  action ;  for  a  judgment 
against  the  testator  on  a  debt  by  simple  contract,  is  of  the  same 
nature  as  a  judgment  on  a  specialty  (o). 

Of  several  judgment  creditors,  therefore,  he  who  first  sues  out 
execution  must  be  preferred ;  and  before  any  execution  sued,  it 
is  at  the  election  of  the  executor  or  administrator  to  pay  whom 
he  will  first  {p). 

(A)  Evans  V.  WiUi'ams,  2  Dr.  &  L.  E.  1  Q.  B.  355. 

Sm.  325.     But  a  judgment  signed  {I)  Simpson  v.  Morley,  2  Kay  & 

before  the  passing  of  the  Act,  and  J.  71. 

not  registered  till  after  the  death  (»?)  63  &  64  Vict.  c.  26,  s.  2. 

of    the   testator,   -which    happened  (h)  Wentw.   Off.  Ex.   269,    14th 

after  the  passing  of  the  Act,  -was  edit, 

held  to  be  deprived,  by  sect.  3,  of  (o)  Toller,  264. 

priority  in  the    administration  of  {p)  Wentw.  OS.   Ex.  269,  14th 

hie  assets  :    Kemp  v.  Waddingham,  edit. 
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2.  A  decree  in  a  Court  of  Equity,  obtained  against  the  testator  2.  Decree  in 
or  intestate,  was,  in  respect  of  the  course  of  administering  assets,     ^^^  ^ ' 
equivalent  to  a  ludgment  at  law  against  him,  and  stood  in  the  equal  to  a 

TO,  judgment  at 

same  order  oi  payment.  law: 

However,  an  executor  or  administrator,  if  sued  at  law  for  a  the  executor 
debt  of  inferior  degree,  could  not  plead  or  give  in  evidence  a  piead  it  at 
decree  of  a  Court  of  Equity  {q).      But  he  might  relieve  himself  |^^'  ^ut  must 

_  ,         ,  ^  ...  llflVG  113,(1  S-D. 

by  a  bul  m  equity,  and  have  an  mj unction  (r).  iujunction: 

A  decree  not  conclusive  of  the  matters  in  question,  as  if  it  be  """hat  sort  of 

1      .  ,  ii'ii  1  L    •      l^  JT       decree  entitled 

merely  to  account,  and  which  does  not  ascertain  the  sum  to  be  to  this  prece- 
paid,  is  no  complete  judgment  until  the  account  be  stated.  <i<^^ce. 
Therefore,  it  was  held,  that,  pending  a  bill  in  equity,  and  after 
such  decree  against  his  testator,  an  executor  might  pay  any  other 
debt  of  a  higher  or  equal  nature,  in  case  the  assets  be  legal, 
although  he  had  no  power  to  do  so,  as  against  a  final  decree  («). 
A  common  order  in  a  foreclosure  action  gives  no  priority ; 
for  it  is  not  an  order  for  payment  of  money,  but  only  in  bar  of 
the  equity  of  redemption  (0 . 

3.  Eecognizances  and  statutes.     Next  in  rank  to  judgments  3.  Eecogni- 
and  decrees  are  recognizances  and  statutes.  stetutes^'^ 

A  recognizance  is  an  obligation  of  record ;  it  may  be  entered  recognizance : 
into  by  the  party  before  a  Court  of  Eecord,  or  a  magistrate  duly 
authorized,  conditioned  for  the  performance  of  a  particular  act ; 
as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt  or 
the  like  {u).  A  recognizance  is,  in  most  respects,  like  another 
bond.  The  chief  distinction  between  them  is,  that  the  latter  is 
the  creation  of  a  new  debt,  or  an  obligation  de  novo,  the  former 
is  an  acknowledgment  on  record  of  a  prior  debt,  of  which  the 
form  is :  "  That  A.  B.  doth  acknowledge  to  owe  our  lord  the 
king  (to  the  plaintiff,  to  C.  D.,  or  the  like),  the  sum  of  ten 
pounds,"  with  condition  to  be  void  on  performance  of  the  thing 
stipulated.  And  in  such  case,  the  king  (the  plaintiff,  or  C.  D.) 
is  called  the  cognizee,  *'  is  cui  cognosa'tur,"  as  he  that  enters  into 
the  cognizance  is  called  the  cognizor,  "  is  qui  cognoscif.''  This 
instrument  being  either  certified  to,  or  taken  by  the  officer  of 
some  Court,  is  authenticated  only  by  the  record  of  such  Court 
and  not  by  the  party's  seal  [x). 

{q)  Stashj  v.   Powell,   1   Freem.  but  see  post,  pp.  783,  784. 
334.  (f)   Wilson  v.  Ladij  Dunsany,   18 

{r)  ]hid.;    Harding  v.    Edge,    1  Beav.  293,  299. 
Vern.  143.  (u)  2  Black.  Comm.  341. 

(s)  Smith  v.  EyJes,  2  Atk.  385 ;  (,x)  Ibid. 
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A  recognizance  is  not  a  record  until  it  is  enrolled  (y),  and 
altliougli  the  creditor  claiming  under  a  recognizance  not  enrolled 
will  still  be  considered  as  a  bond  creditor,  the  sealing  and 
acknowledging  thereof  supplying  the  want  of  delivery  (2),  yet 
this  will  give  it  no  preference  since  32  &  33  Vict.  c.  4G  (Ilinde 
Palmer's  Act,  1869(^0). 

If  a  recognizance  be  enrolled  by  special  order  of  Court  after 
the  time  for  the  enrolling  of  it  has  elapsed,  that  makes  the 
recognizance  effectual  from  the  time  of  the  date  {b).  But  when- 
ever the  Court  permits  the  enrolling  of  a  recognizance,  after  the 
time  elapsed,  it  always  takes  care  not  to  hurt  an  intervening 
purchaser  {(■). 

securities  by  Of  Securities  by  statute,  there  were  three  species ;  statutes 
merchant,  statutes  staple  and  recognizance  in  the  nature  of 
statutes  staple ;  and  though  they  are  fallen  into  disuse  and  the 
statutes  on  which  they  depended  repealed,  yet,  as  they  are  fre- 
quently alluded  to  in  argument,  especially  on  this  subject,  it 
seems  necessary  to  give  some  explanation  of  them. 

statute  mor-  A  statute  merchant  is  a  bond  of  record  acknowledged  before 
the  Mayor  of  London,  or  chief  warden  of  some  other  city  or 
town,  or  other  discreet  men,  chosen  and  sworn  for  that  purpose, 
when  the  mayor  or  chief  warden  cannot  attend,  or  before  one  of 
the  clerks  of  the  statute  merchant  nominated  by  the  king,  pur- 
suant to  the  statute  of  Acton  Burn  ell,  11  Edw.  I.  (enforced  and 
amended  by  stat.  13  Edw.  I.  st.  3,  de  mcrcatorihus).  This  recog- 
nizance is  to  be  entered  by  the  clerk  on  a  roll,  which  must  be 
doubled,  one  part  to  remain  with  the  mayor  or  chief  warden, 
and  the  other  with  the  clerk,  who  shall  write  with  his  own  hand 
an  obligation,  to  which  the  debtor's  seal,  together  with  the  seal 
of  the  king  appointed  for  that  purpose  shall  be  affixed  (rf).  The 
design  of  this  security  was  to  encourage  trade,  by  providing  a 
sure  and  speedy  remedy  for  merchants,  strangers  as  well  as 
natives,  to  recover  their  debts  at  the  day  assigned  for  payment. 
Afterward,  other  persons,  observing  that  it  was  much  of  the 
same  natui-e  with  a  judgment,  but  obtained  with  infinitely  less 
trouble  and  expense,  frequently  entered  into  this  species  of 
contract,  until,  by  degrees,  it  became  a  common  assurance.    The 

{y)  Olynn  v.  Thorpe,   1  Barn.  &  (6)  Fothergill     v.     Kendrich,      2 

Aid.  158.  Yern.  234. 

(z)  Bothomlii  V.    Fairfax,    IP.  ,  ,      ^   ,„                     ,^         ^^, 

Wm;.334.340.  (c)  1  P.  Wms.  340 ;  2  Vera.  234. 

{a)  Bioepost,  p.  771.  (</)  Bac.  Abr.  Execution,  331. 
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addition  of  the  king's  seal  was  to  authenticate  the  security,  and 
to  make  it  of  so  high  a  nature,  that,  on  failure  of  payment  by 
the  debtor  at  the  day  assigned,  execution  might  be  awarded 
"without  any  mesne  process  to  summon  him,  or  the  trouble  or 
charge  of  bringing  in  proof  of  the  debt. 

A  statute  staple  is  a  bond  of  record,  acknowledged  before  the  statute 
mayor  of  the  staple  (^')  in  the  presence  of  the  constables  of  the 
staple,  or  one  of  them,  pursuant  to  stat.  27  Edw.  III.  st.  2,  c.  9. 
To  this  end  the  statute  requires,  that  there  shall  be  a  seal 
ordained,  which  shall  be  affixed  to  all  obligations  made  on  sucli 
recognizances  acknowledged  in  the  staple,  and  the  seal  shall 
remain  in  the  custody  of  the  mayor  of  the  staple,  under  the  seals 
of  the  constables  (/).  This  security  was  also  only  designed  for 
the  merchants  of  the  staple,  and  for  debts  on  the  sale  of  mer- 
chandises brought  there ;  but,  in  time,  others  began  to  apply  it 
to  their  own  ends :  and  the  mayor  and  constables  would  take 
recognizances  from  strangers,  surmising  it  was  made  for  the 
payment  of  money  for  merchandises  brought  to  the  staple.  To 
prevent  this  mischief,  the  Parliament,  by  stat.  23  Hen.  VIII. 
c.  6,  s.  11,  reduced  the  statute  staple  to  its  former  channel,  and 
laid  a  penalty  of  40/.  on  the  mayor  and  constables  who  should 
extend  the  benefits  of  the  statute  to  any  but  those  of  the 
staple. 

But  though  that  statute  deprived  them  of  this  benefit,  yet  it  Recognizance 
framed  a  new  sort  of  security,  to  be  used  by  all  persons,  known  statute 
by  the  name  of  a  recognizance,  on  23  Hen.  YIII.  c.  6,  or  a  staple : 
recognizance  in  the  nature  of  a  statute  staple,  so  called,  because 
this  Act  limits  and  appoints  the  same  process,  execution,  and 
advantage  in  every  particular,  as  is  provided  for  the  statute 
staple  ((/) .     A  recognizance,  therefore,  in  nature  of  a  statute 
staple,  as  the  words  of  the  Act  declare,  is  the  same  with  the 
statute  staple,  only  acknowledged  before  other  persons ;  for,  as 
the  statute  runs,  the  chief  justices  of  the  King's  Bench  and 
Common  Pleas,  or  in  their  absence  out  of  term,  the  mayor  of 
the  staple  at  Westminster  and  the  recorder  of  London  jointly 
together,  shall  have  power  to  take  recognizances  for  payment 

(e)  The  statute  of  tlie  staple,  27      resort    to   purcliase :    Cruise,  Tit. 
Edw.  III.  stat.  2,  confined  tlie  sale      XIV.  s.  10. 

of   all  English,  commodities,  that  _         .,       „         ,.         „,. 

.      ^  +   .     .  -   •  (/)  Bac.   Abr.   Execution,    331, 

were  to    be    exported,   to    certain  ^-^  ' 

towns  in  England,  called  the  estaple      '^'^-• 

or  staple,  where  foreigners  might  (j/)  Ihid,  832, 

W.E. — VOL.  I.  3d 
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of  debts  in  the  form  set  down  by  the  statute  (which  see  in 
sect.  2  of  the  statute  23  lien.  VIII.  c,  6).  In  this,  as  in  the 
former  cases,  tlio  king  appoints  a  seal  to  attest  the  contract,  and 
eacli  of  the  justices  has  the  keeping  of  one  such  seal,  and  the 
mayor  of  the  staple  at  Westminster  and  recorder  another,  of  the 
like  j)riut  and  fasliion  ;  and  every  obligation  made  and  acknow- 
ledged before  either  of  the  justices,  or  the  mayor  and  recorder, 
must  be  sealed  with  the  seal  of  the  conusor,  the  king's  seal,  and 
the  seal  of  the  chief  justice,  or  the  seals  of  the  mayor  and 
recorder,  before  whom  it  is  taken,  who  are  likewise  obliged  to 
subscribe  their  names, 

A  statute,  which  was  void  for  the  want  of  the  formalities 
required  by  the  Act  of  Parliament,  was  considered  a  bond,  and 
had  the  same  rank  among  debts  as  to  payment  {Ji) . 

Although  recognizances  were  entered  on  the  rolls  of  the  King's 
Courts,  while  statutes  were  consigned  to  the  custody  of  the  party, 
and  hence  were  called  pocket  records  (/),  yet  both  species  of 
securities,  having  been  entered  into  voluntarily  and  privately, 
were  regarded  as  equal  in  their  nature,  and  payable  in  the  same 
order  (/»•) .  Nor  was  it  material,  in  regard  to  payment  by  the 
executor,  which  of  them  were  prior  or  subsequent  in  point  of 
date :  Therefore,  where  there  were  many  cognisees,  he  might 
prefer  a  subsequent  to  a  prior  statute  or  recognizance ;  for  they 
all  equally  affected  the  personal  estate,  although,  as  to  lands,  the 
first  in  point  of  time  had  the  preference  (/). 

If  a  statute  was  joint  and  several,  the  cognisee  might  elect  to 
sue  either  the  surviving  obligor,  or  the  executor  of  him  who  was 
dead,  or  both,  in  separate  actions :  If  it  was  joint  only,  the 
survivor  alone  was  liable  [m). 

With  respect  to  recognizances  and  statutes  for  the  payment  of 
money  on  a  future  day,  or  on  a  contingency,  they  will  be 
considered  more  conveniently  hereafter  together  with  debts  by 
specialty  of  the  same  nature  {>i) . 

(h)  HoJUngworth  v.  Ascne,    Cro.  (/)    Wentw.   Off.  Ex.   273,  Hth 

Eli^.   355,   461,    494,  544;    ,S'.    C,       edit.;  3  Bac.  Abr.  81,  tit.  Exors. 

Moor.  405 ;   2  EoU.  Abr.  140,  Obli-       /y     o^     n         -n-       a  i  rn    o^ 

,.,-_>  '  (L.  2);  Com.  Dig.  Admon.  (C.  2). 

gation  (I.).  \        /'  o  \        / 

(i)  Harrison's  Case,  5  Co.  28,  h.  ("^  ^""'J''^'  ^-    ^^»^'^^'   1    ^o^i- 

{k)  Wentw.  Off.  Ex.   273,   14th      165 ;  S.  C,  1  Ereem.  127. 

edit.;  Toller,  275.  {»)  Post, -p.  173. 
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SECTION   III. 

Of  Debts  by  Speciatf//,  and  b//  Simple  Contract. 

Foraierly  next  in  precedence  in  the  order  of  payme]it  were 
debts  by  special  contract ;  as  on  bonds,  covenants,  and  other 
instruments  under  the  seal  of  the  party  :  all  these  must  have 
been,  paid  by  an  executor  or  administrator  before  debts  by 
simple  contract  (o). 

But  now  by  stat.  82  &  33  Yict.  c.  46  (Hinde  Palmer's  Act,  Stat.  32  &  33 
1869),  after  reciting  "that  it  is  expedient  to  abolish  the  dis-   ,\^'^'.  ' 

.  .      .  •   1  1     •        1      -^     specialty 

tinction  as  to  priority  of  payment  between  specialty  and  simple  and  simple 
contract  debts  of  deceased  persons,"  it  is  enacted  by  sect.  1,  that  of"d*eceascd  ^ 
"  in  the  administration  of  the  estate  of  every  person  who  shall  persons  to 
die  on  or  after  the  1st  day  of  January,  1870,  no  debt  or  liability  degree  after' 
of  such  person  shall  be  entitled  to  any  priority  or  preference  by  l.*'*  °* 
reason  merely  that  the  same  is  secured  by  or  arises  under  a  1870. 
bond,  deed,  or  other  instrument  under  seal,  or  is  otherwise  made 
or  constituted  a  specialty  debt :  but  all  the  creditors  of  such 
person,  as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out  of  the 
assets  of  such  deceased  person,  whether  such  assets  are  legal  or 
equitable,  any  statute  or  other  law  to  the  contrary  notwith- 
standing :  Provided  always  that  this  Act  shall  not  prejudice  or 
affect  any  lien,  charge,  or  other  security  which  any  creditor 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt." 

It  has  been  held  that  this  statute  has  not  the  effect  of  enabling 
an  executor  to  pay  simple  contract  debts  in  preference  to  specialty 
debts  in  the  administration  of  an  insolvent  estate  {})). 

A  debt  for  rent  which  also  ranked  in  the  same  degree  as  a  Kent. 
debt  by  obligation,  or  other  instrument  under  seal,  has  now  no 
preference  {q). 

A  bond  or  covenant  merely  voluntary  shall  be  postponed  to  Voluntary 

'^  ''  ^        ^        '■  bouds  or 

simple  contract  debts,  which  are  bona  fide  owing  for  valuable  covenants, 
consideration ;  but  such  bond  or  covenant,  if  not  to  the  pre- 
judice of  creditors,   must  be  paid  by  the   executor;   and  in 

(o)  Phiclion^s  Case,  9  Co.  88,  h.  tial  claim  against  tlie  estate   of  a 

(p)  ReHanhey,  [1899]  1  Cli.  541.      deceased  tenant  for  rent  in  arrear 

{(])  Re  Hastings,  6  C.  D.  610.     A      at  the  deatliof  tlie  tenant  as  against 

landlord  has  therefore  no  preferen-      the  simple  contract  creditors  :  Ibid. 

3d2 
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preference  to  legacies  (>•) .  For  a  bond  or  covenant,  however 
voluntary,  transfers  a  right  in  tlie  lifetime  of  the  obligor ; 
whereas  legacies  arise  from  the  Will,  which  takes  effect  only 
from  the  testator's  death,  and  therefore  they  ought  to  be  post- 
poned to  a  right  created  in  his  lifetime  (.s). 

Accordingly,  it  has  been  held,  that  the  payment  of  the 
expenses  of  the  reconveyance  of  mortgaged  premises  to  the  real 
representative,  and  the  costs  of  an  ejectment  to  recover  the 
mortgaged  premises,  ought  to  be  postponed  by  an  executor  to 
the  payment  of  an  annuity  creditor  by  voluntary  deed :  And 
further,  that  an  executor  cannot,  as  against  such  voluntary 
creditor,  be  allowed  a  payment  made  out  of  the  assets  on  account 
of  a  mortgage  debt,  created  by  an  ancestor  of  the  testator,  to 
whom  the  mortgaged  estate  had  descended  {t) . 

Now  by  virtue  of  sect.  10  of  the  Judicature  Act,  1875,  the  rule 
in  bankruptcy  that  voluntary  creditors  are  to  be  paid  jxni  jxissic 
with  creditors  for  value  has  been  introduced  into  the  administra- 
tion by  the  Court  of  the  estates  of  deceased  insolvents  {h). 

In  the  case  of  Tcniner  v.  Bijnc  (.r),  a  husband  made  a  post- 
nuptial settlement  of  4,000/.  in  favour  of  his  wife  and  children  ; 
and  then,  in  consideration  of  the  4,000/.  expressed  to  have  been 
lent  to  him  by  the  trustees  of  the  settlement,  he  made  a  mort- 
gage to  them  of  a  real  estate  to  secure  that  sum,  and  covenanted 
to  repay  it :  The  husband  never,  in  fact,  paid  the  4,000/.  to  the 
trustees;  nevertheless,  it  was  holden  by  Sir  John  Leach,  V.-C, 
that  they  were  specialty  creditors  of  the  husband.  Further,  it 
has  been  held  that  a  voluntary  bond,  assigned  fov  value,  ought, 
in  the  administration  of  assets,  to  stand  upon  the  same  footing 
as  a  bond  originally  given  for  value :  And  accordingly  it  was 
decided  that  the  assignee  for  value  of  an  equitable  interest  in 
the  money  payable  under  a  voluntary  bond,  was  not  postponed 
to  simple  contract  debts  (//) . 
Bonds  An  executor  has  no  authority  to  pay  a  bond  founded  on  an 

(?•)  Jone&  v.  Powell,   1   Eq.   Cas.  (s)  Toller,  283. 

Abr.    84,  pi.  2;     Vox  v.  Barnard,  ^^^  £■,/,„„,,?,  y,  Edwards,  2  Cr.  & 

8    Hare,    310;    Hales    v.    Cox,    32  i^jegg  612. 
Beav.    118 ;    Daivson  v.    Kearston, 

3Sm.&G.314.     Creditors  by  spe-  (")  ^^   "'^''■'«^-^''    ^1900]    2    Ch. 

cialty,  wbo  are  mere  volunteers  as  ^^'^J^  ^^^^^^  ^  ^h.  9;   and  see  ante, 

against  the  devisees  of  tbe  debtor,  P-  '  ^  • 
have  a  right  to  stand  in  the  place  (•'")  1  Sim.  160. 

of  mortgagees:  Lomas  v.   Wright,  [y)  Payne  v.  Mortimer,  4  De  G. 

2  M.  &  K.  769.  &  J.  447. 
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usurious  contract  (given  when  by  law  usury  was  prohibited)  or  usurious 
a  bond  ex  turpi  caum  :  such  payment  will  amount  to  a  devastavit,  gausd. 
as  well  against  legatees  as  against  creditors  (s) . 

"With  regard  to  priorities  of  the  different  classes  of  debts  a  Future  debts, 
distinction  has  always  been  drawn  between  contingent  securities 
and  those  for  future  debts.  Thus  it  was  held  that  if  a  statute 
or  recognizance  were  for  the  payment  of  a  sum  of  money  at  a 
day  certain,  although  the  day  were  not  arrived,  yet  it  was  a  debt 
of  the  same  class  with  other  statutes ;  for  it  was  a  present  and 
immediate  duty  to  be  discharged  at  a  future  period  (a). 

But  where  there  were  two  debts  upon  specialities,  and  of  one 
the  day  of  payment  was  past,  and  of  the  other  the  day  of  pay- 
ment was  not  come,  it  was  held  that  the  executor  might  not  pay 
the  latter  debt  before  the  former  (b) . 

"With  respect  to  contingent  debts,  the  executor  cannot  gene-  Contingent 
rally  pay  anything  until  the  contingency  has  occurred,  and 
could  not  formerly  refuse  to  pay  a  simple  contract  debt  on  the 
ground  that  he  might  have  to  provide  for  contingent  specialty 
debts.  This  latter  proposition  appears  from  the  cases  cited 
below  as  they  stood  in  former  Editions  of  this  Work.  But 
with  regard  to  the  former  proposition  it  is  to  be  observed 
that  inasmuch  as,  if  the  estate  of  the  deceased  is  insolvent, 
it  is  provided  by  sect.  10  of  the  Judicature  Act,  1875,  that 
in  an  administration  by  the  Court  the  same  rule  shall  pre- 
vail and  be  observed  as  to  debts  and  liabilities  provable,  and 
as  to  the  valuation  of  annuities  and  future  and  contingent 
liabilities,  respectively,  as  may  be  in  force  for  the  time  being 
under  the  law  of  bankruptcy  with  respect  to  the  estate  of 
persons  adjudged  bankrupt,  it  would  seem  that  in  the  case  of 
insolvent  estates  a  contingent  creditor  may  have  his  debt  valued 
and  prove  immediately.  And  it  has  been  held  that,  by  virtue 
of  the  above  section  and  sect.  37  of  the  Bankruptcy  Act, 
1883,  a  company  may  prove  in  the  administration  of  the  insol- 
vent estate  of  a  deceased  shareholder  for  the  estimated  value  of 

(2)   Windicomhe     v.     Bishop     of  Eep.  405,  pi.  36;   S.   C,  cited  by 

Winchester,     Hob.     167,     cited     1  Vaugban,     0.     J.,     Vaugb.     103; 

Brownl.    33;    Rohinson    v.    Qee,    1  Goldsmith  v.   Sidnor,  1  Eoll.  Abr. 

Ves.   Sen.  254.     As  to  re-opening  925,  926,  pi.  4;   S.   €.,   Cro.   Car. 

transactions  of  money-lenders,  see  362. 

tbe  Money-lenders  Act,  1900  (63  &  {h)  1  Eoll.  Abr.  927,  tit.  Exors. 

64  Vict.  c.  51).  (E.)  pi.  5  (citing  Doctor  and  Stud. 

(o)  Rohson    V.    Francis,    1   EoU.  77,  h;   9  E.  4,  13);  Wentw.  Off. 

Abr.  925;  Exors.  (Q.)  2;  1  Eoll.  Ex.  Cb.  12,  pp.  277,  278,  14tb  edit. 
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the  liability  to  future  calls  iu  respect  of  the  shares  standing  in 
his  name  {c). 

With  respect  to  contingent  securities,  it  was  held  that  they 
should  not  stand  in  the  way  of  debts  of  inferior  degree :  There- 
fore, if  the  condition  of  a  recognizance  were  for  the  payment  of 
100/.  to  an  infant  when  he  came  to  his  full  age,  the  recognizance 
during  the  infancy  was  no  bar  to  debt  upon  bond,  because  it 
was  uncertain  whether  anything  should  ever  be  paid  upon  the 
recognizance ;  for  the  infant  might  die  before  his  full  age,  and 
then  nothing  should  be  paid  {d).  So  the  payment  of  a  simple 
contract  debt  before  a  bond  conditioned  for  indemnity  used, 
when  specialty  debts  had  a  preference,  to  be  held  good,  if  no 
breach  of  the  condition  had  taken  place  {e).  And  if  subse- 
quently to  the  payment  of  the  simple  contract  debt,  the  contin- 
gency happened,  and  the  bonds  were  put  in  suit,  it  was  a  good 
defence  for  the  executor  that  he  had  paid  the  simple  contract 
debt,  and  had  no  more  assets  wherewith  to  satisfy  the  bond  (/). 

In  the  case  of  Ecad  v.  Blunt  {rj),  the  testator  had  entered 
into  a  covenant  with  the  plaintiff,  for  securing  to  him  an 
annuity  for  his  life,  and  had  executed  a  warrant  of  attorney, 
as  a  further  security,  but  judgment  had  not  been  entered  up 
under  it :  The  bill  prayed  for  an  account  of  the  testator's  assets, 
and  that  the  defendants,  his  executors,  might  be  ordered  to  set 
apart  a  sufficient  part  of  the  assets,  to  answer  the  future 
payments  of  the  annuity :  and  that  in  the  meantime  they 
might  be  restrained  from  parting  with  any  of  the  assets, 
either  to  the  creditors  or  legatees  of  the  testator :  Some  of 
the  testator's  simple  contract  debts  remained  unpaid,  but  the 
annuity  was  not  in  arrear,  and  the  executors  had  a  balance 

(c)  Re  McMahon,   [1900]   1    Ch.  fore  a  statute  is  broken,  and  after- 

173.  wards  a  covenant  is  broken,  wkere- 

{(l)  RoUnson  v.  Francis,  Bridgm.  by  suit  is  upon  that  statute,  payment 

79;    ^S".    C,   1  Roll.   Abr.   925,  tit.  of  the  debt  upon  tbe  obligation,  and 

Exors.  (Q.)  pi.  3 ;  1  EoU.  Rep.  405,  that  he  hath  no  more  in  his  hands 

pi.  36;  Harrison's  Case,  5  Co.  28,  h.  of  the  testator's  goods,  is  a  good 

,  ,       ,  ^      ,         . ,  ^  „  bar  against  the  statute.     However, 

(e)  Eehs  V.  Lamlert,  Aleyn,  40 ;  .^  j^^,,,i,,,^,  ^.  Hern,  Goldsb.  142, 

B.  C,  cited  m  2  Vern.  101.  ^^^  .^^  ^^^  ^^p^^^^^  ^^^^^^^  ^^_^^  ^ 

(/)  See  Collins  v.  Crouch,  13  Q.  the  executor  pays  the  debt  and  the 

B.  542,  accord.     See  also  Philips  v.  statute    is    broken,    he   would    be 

Echard,  Cro.  Jac.  8,  where  all  the  chargeable  by  a  devastavit  of  his 

Court  agreed,  that  if  an  executor  own  projier  goods, 

pay  debts  upon  an  obligation,  be-  {g)  b  Sim.  567. 
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in  hand :  And  it  was  contended  that  the  relief  asked  was 
frequently  granted  in  the  case  of  legatees  (//)  :  But  Sii'  L. 
Shadwell,  V.-C,  refused  the  motion  for  an  injunction,  and 
said,  that  "  if  there  was  anything  like  misapplication  of  assets 
in  this  case,  that  would  be  a  reason  for  the  Court  interfering : 
The  executors  may,  by  law,  the  day  before  an  instalment  of  the 
annuity  becomes  due,  apply  the  whole  of  the  assets  to  pay  the 
simple  contract  debts :  The  case  of  a  bond  creditor  is  different ; 
for,  when  the  condition  of  a  bond  is  broken,  the  whole  penalty 
is  due  :  Here  no  case  has  been  made  out  of  probable  misapplica- 
tion of  assets ;  and  certainly  none  has  been  made  out  of  the 
past  misapplication."  As  the  law  stood,  at  the  time  of  this 
decision,  the  annuity  could  not  have  been  apportioned ;  and, 
therefore,  the  debt  was  contingent  on  the  event  of  the  annuitant 
living  till  the  day  of  payment ;  and  the  case  fell  within  the 
rule  (above  stated)  as  to  the  priority  of  simple  contract  debts 
payable  in  prcesenti  to  contingent  debts  by  specialty.  But  since 
the  stat.  4  Wm.  IV.  c.  22,  s.  2,  and  33  &  34  Vict.  c.  35  («),  the 
claim  of  the  personal  representatives  of  the  annuitant  for  an 
apportionment  may  perhaps  stand  on  a  different  footing,  and 
they  may  be  entitled  so  far  as  regards  the  part  apportionable  to 
the  past  to  have  it  treated  as  a  debt  in  2))'(esenti. 

In  Be  Hargreares  (k)  it  was  held  by  the  Court  of  Appeal  that 
so  long  as  an  annuity  is  paid,  and  there  are  no  arrears,  the 
annuitant  has  no  right  to  bring  an  action  at  law  against  the 
executors,  and,  therefore,  no  right  to  an  order  for  the  adminis- 
tration of  the  estate  ;  though  if  an  administration  decree  has 
been  obtained  by  some  one  else  as  creditor,  he  is  allowed  to 
prove  for  the  value  of  the  future  annuity  in  competition  with 
the  other  creditors. 

However,  where  the  contingency  has  taken  place  by  a  breach 
of  the  condition,  the  securities  will  stand  in  the  same  rank  as 
other  debts,  and  the  conusees,  obligees,  or  covenantees  may 
enforce  theii"  claims  under  them,  as  debts  due  in  prfcscnti, 
whether  the  debt  is  ascertained,  or  the  damages  are  unliquidated : 

(A)  Blannlmj  v.  Style,  3  P.  Wms.  the  appropriation  of  legacies  pay- 

336.     The  question,  wliether  an  an-  able  in/uturo.  As  to  wliich,  see  jwsf, 

nuitant  undtr  a  Will,  lias  a  right  to  Pt.  ill.  Bk.  iii.  Ch.  iv.  §  IV.  p.  1131. 
have    an  adequate  portion  of  the  («')  See  ante,  p.  633. 

assets  set  aside  for  the  satisfaction  (Ar)  44  C.  D.  236.      See  also  JRe 

of  his  legacy,  turns  on  an  entirely  Beeman,  [1896]  I  Ch.  48,  and  ^^osf, 

different  principle,  connected  with  p.  1639. 
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Thus  ill  Cox  V.  Joseph  (/) ,  tlie  testator  had  executed  a  bond  iu 
2,800/.  conditioned  to  indemnify  the  obligee  against  another 
bond  for  800/.  which  he  had  executed  jointly  with  the  testator 
as  surety  for  the  debt  of  the  testator,  in  whose  lifetime  the 
800/.  had  become  due,  and  were  still  unpaid :  And  it  was  held 
a  good  plea  in  bar  by  the  executrix,  to  a  simple  contract 
creditor,  that  the  bond  for  2,800/.  was  unpaid,  and  that  she  had 
not  assets  more  than  sufficient  to  satisfy  the  penalty  of  it.  So 
iu  Mitsson  V.  3Iai/  (m),  the  intestate  and  another  were  jointly 
indebted  as  partners,  and  the  intestate,  for  a  valuable  considera- 
tion, on  dissolving  partnership,  covenanted  that  he  alone  would 
j)ay  the  joint  debts,  and  indemnify  his  partner  against  them  : 
The  intestate  died,  leaving  partnership  debts  undischarged : 
And  Sir  Wm.  Grrant  held,  that  the  covenantee  was  to  be  con- 
sidered as  a  specialty  creditor  under  the  covenant,  at  the  time  of 
the  death  of  the  intestate. 

In  an  early  decision  (w),  the  testator  acknowledged  a  recog- 
nizance in  the  nature  of  a  statute  staple,  whereof  the  defeasance 
was,  that,  whereas  the  conusee  and  testator  were  bound  in  a 
bond  to  B.,  a  stranger,  for  the  debt  of  the  testator,  and  as  his 
sui'ety,  with  condition  for  payment  of  100/.  at  a  day  yet  to 
come,  it  was  granted  by  the  said  defeasance,  that  if  the  testator, 
his  executors,  or  assigns,  paid  the  100/.  to  B.  at  the  day,  then 
the  statute  should  be  void  :  And  it  was  holden,  that,  though  in 
this  case  the  day  of  payment  was  not  yet  come,  and  though  it 
was  a  collateral  sum  to  be  paid  to  a  stranger  to  the  statute,  and 
not  to  the  conusee,  and  so  no  duty  to  the  conusee,  and  perad- 
venture  the  heir  of  the  testator  would  pay  the  money  at  the 
day,  yet,  inasmuch  as  it  was  for  payment  of  the  money  certain, 
for  which,  by  intendment,  the  executor  would  be  charged,  the 
executor  might  plead  this  statute,  in  bar  of  an  action  of  debt 
upon  a  bond,  before  the  day  of  payment  came. 

Debts  by  sim-       Last  in  Order  of  payment  came  debts  on  simple  contract ;  as 
pie  contract,     q^  -[^^i^^  qj.  ^otes  not  under  seal,  and  verbal  promises,  or  such  as 

are  implied  in  law. 

Of  debts  of  this  nature,  those  due  to  the  King  shall,  it  seems, 

be  satisfied  before  debts  due  to  subjects  (a). 

(/)  5  T.  E.  307.  Abr.  925,  tit.  Exors.  (Q.)  pi.  4. 

(m)  3  V.  &  B.  194.  (o)  3  Bac.  Abr.    80,  tit.  Exors. 

(n)  Goldsmith  y.  Sidnor,  1  Eoll.       (L.)  2. 
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The  damages  recovered  in  an  action  against  an  executor  or  Damages  for 
adniiuistrator,  under   the  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  in  by  deceased 
respect  of  any  injury  by  the  deceased  to  the  real  or  the  personal  *"  *'^^  ^'f^^  °^ 

PI/  Ti  T  ti  personal  pro - 

property  of  another  [p),  are  by  that  statute  directed  to  be  pay-  perty  of 
able  in  like  order  of  administration  as  the  simple  contract  debts  ^^°*'^^^' 
of  the  deceased. 

Formerly  damages  for  dilapidations,  payable  by  the  executors  Dilapida- 
or  administrators  of  the  late  incumbent  of   a  benefice  to  his   ^^^' 
successor,  were  postponed,  in  order  of  payment,  to  the  debts  of 
the  deceased  of  every  description  [q). 

But  now  the  amount  and  mode  of  payment  of  damages  for 
dilapidations  payable  by  the  executors  or  administrators  of  the 
late  incumbent  of  a  benefice  to  his  successor  are  governed  by 
the  provisions  of  the  Ecclesiastical  Dilapidations  Act,  1871  (r) 
(34  &  35  Vict.  c.  43).  The  Bishop,  within  three  months  of  the 
avoidance  of  the  benefice,  directs  the  diocesan  surveyor  to  inspect 
and  report  to  him  what  sum  is  required  to  make  good  the  dilapi- 
dations to  which  the  estate  of  the  late  incumbent  is  liable,  the 
executors  or  administrators  of  such  late  incumbent  having  a 
right  of  entry  with  their  surveyor  upon  the  premises  of  the 
vacated  benefice  until  the  final  settlement  of  the  question  of 
dilapidations.  The  surveyor  sends  a  copy  of  his  report  (when 
made)  to  the  new  incumbent,  and  also  to  the  executors  and 
administrators  of  the  late  incumbent,  and  to  this  report  it  is 
competent  to  such  executors  and  administrators,  as  well  as  to 
the  new  incumbent,  within  one  month's  time  (.s),  to  state  in 
writing  their  objections  and  transmit  them  to  the  Bishop.  The 
Bishop  shall  in  uucontcsted  cases,  as  soon  as  conveniently  may 
be  after  the  time  for  the  transmission  of  objections  has  expired, 
and  in  contested  cases  after  consideration  of  the  whole  matter, 
make  an  order  stating  the  repairs  and  their  cost  for  which  the 
executors  or  administrators  of  the  late  incumbent  are  liable,  and 
shall  send  a  copy  of  such  order  to  the  new  incumbent,  another 
copy  to  such  executors  or  administrators,  and  a  thii'd  copy  to  the 
registrar  of  the  diocese  (f) . 

The  sum  stated  in  the  order  as  the  cost  of  the  repairs  is  a 

{p)  Seej^ost,  Pt.  IV.  Bk.  ii.  Ch.  i.  (s)  The  Bishop  may,  however,  if 

§  I.  p.  1361.  he  thinks  fit,  for  special  reasons, 

{q)  Degge's  Parson's  Counsellor,  receive  objections  at  a  later  period  : 

p.  91 ;  Bryan  v.  Clay,  1  E.  &  B.  38.  sect.  33. 

(r)  Sects.  29—36.  {t)  Sects.  34,  35. 
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debt  due  from  tlio  executors  or  administrators  of  the  late  incum- 
bent, and  is  recoverable  as  such  at  law  or  in  equity  {}(). 

The  sum  so  stated  in  the  order  made  by  the  Bishop  as  the 
cost  of  the  repairs  is  a  debt  payable  to  the  new  incumbent  out 
of  the  assets  of  the  late  incumbent  ^jr/r^*  ^jf/s.s2<  with  the  debts  of 
his  other  creditors  (.r). 


Payment  of 
legacies 
before  con- 
tiugeut  debts, 
or  debts  of 
■which  an 
executor  has 
no  notice. 


A  very  important  question  arises  with  respect  to  contingent 
debts ;  viz.,  whether  an  executor  or  administrator  can  pay 
legacies,  or  deliver  over  a  residue,  where  there  is  an  outstanding 
covenant,  or  like  obligation  of  the  testator,  which  may  or  may 
not  be  broken  hereafter :  And  a  fm-ther  question  occurs,  con- 
nected in  some  degree  with  the  present  inquiry,  viz.,  whether, 
under  any  circumstances,  an  executor  can  be  allowed  payments 
made  to  legatees,  as  against  creditors  of  whose  claims  he  had  no 
notice.  But  it  will  be  more  convenient  to  consider  these  points 
hereafter,  together  with  the  subject  of  the  Payment  of  Legacies 
generally  (^). 


Priority  of 
debts  with 
respect  to  an 
executor  de 
son  tort. 


It  may  be  proper,  in  conclusion,  to  consider  the  subject  of 
the  priority  of  the  debts  of  the  deceased  with  reference  to  the 
character  of  an  executor  de  son  tort.  It  has  appeared  in  a 
former  part  of  this  Work,  that  if  a  creditor  brings  an  action 
against  such  an  executor,  the  defendant  may  give  in  evidence, 
under  a  plea  of  jjlene  adniinistravif,  payments  by  himself  of 
just  debts  of  the  deceased  which  have  exhausted  all  the  assets 
which  have  come  to  his  hands  (2),  although  it  will  afford  him 
no  defence,  that  after  action  brought  and  before  plea  pleaded,  he 
delivered  over  such  assets  to  the  rightful  executor  or  adminis- 
trator (rt) .  Nevertheless,  he  is  justified,  even  after  action  brought, 
in  applying  the  assets  which  are  in  his  hands  to  the  payment 
of  a  debt  of  a  sujoerior  degree.  Thus  in  the  case  of  Oxenham  v. 
Clapp  {b),  the  plaintiff  declared  in  assumjmt  against  the  defen- 
dant as  executrix  for  work  and  labour  done  by  him  as  the 
attorney  of  the  deceased  :  The  defendant  pleaded,  that  sinee  the 
exhibiting  of  tlie  bill  she  had  exhausted  the  assets  which  had 
come  to  her  hands  in  the  payment  of  a  bond  debt  of  her  testator : 
The  plaintiff  replied,  that  the  defendant  was  executrix  of  her 


(m)  Sect.  Z%. 

\x)  Re  Monk,  35  C.  D.  583. 
\y)  Post,  rt.  III.   Bk.  III.  Ch.  IV. 
I.  p.  1078. 


(2)  Ante,  p.  191. 
(a)  Ante,  p.  192. 
(i)  2  B.  &  Adol.  309. 
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own  wrong,  that  she  had  never  been  called  on  to  pay,  nor  had 
paid  the  money  due  upon  the  bond,  and  that  at  the  time  of 
exhibiting  the  bill  she  had  sufficient  assets  to  satisfy  the  plain- 
tiff: The  defendant's  rejoinder  merely  repeated  the  allegation 
in  the  plea,  that  she  had  paid  the  money  duo  on  the  bond : 
"Whereupon  the  plaintiff  demurred ;  and,  after  argument,  the 
Court  of  K.  B.  gave  judgment  upon  the  demurrer  for  the 
defendant. 

However,  Lord  Tenterden  observed  in  this  case  that  he  was 
not  prepared  to  say,  that  if  it  had  been  alleged  that  the  pay- 
ment had  been  voluntary,  the  defendant  could  have  justified 
paying  a  debt  of  equal  degree  with  that  of  the  plaintiff :  because 
that  might  have  been  taking  an  undue  advantage  of  her  own 
wrong. 

It  may  bo  inferred  from  that  which  has  been  shown  in  this 
section  with  respect  to  a  rightful  executor,  that  when  it  is  laid 
down  that  an  executor  de  son  tori  may  defend  himself  in  an 
action  by  a  creditor,  by  showing  that  he  has  applied  all  the 
assets  come  to  his  hands  in  the  payment  of  debts,  it  must  be 
intended  that  such  debts  were  of  equal  or  superior  degree  to 
those  upon  which  the  action  is  brought  (<?) . 


SECTION  IV. 

Of  the  payment  of  an  hferior  Debt  htj  an  Executor  or  Adi/iiiiMratur 
before  a  supo'ior,  tcithoiit  notice :  and  of  suffering  Judguieat, 
on  an  inferior  debt,  icithout  notice  of  a  supo-ior. 

Having  thus  considered  the  priority  in  degree  of  the  different 
sorts  of  debts  due  from  the  deceased,  it  remains  to  point  out 
more  particularly  how  this  precedence  operates  in  the  course  of 
administration  of  assets  by  the  executor  or  administrator.  It 
should,  however,  be  observed,  that  the  principles  discussed  in  this 
section  are  now  of  much  less  frequent  application  than  formerly, 
by  reason  of  specialty  debts  having  lost  their  priority  by  32  &  33 
Vict.  c.  46. 

It  has  already  been  stated  generally,  that  if  an  executor  or  An  executor 
administrator  pays  a  debt  of  a  lower  degree  before  one  of  a  ^f ^  volunta- 

■■•    ''  <-'  riiy  piiy  tin. 

higher,  he  must,  on  a  deficiency  of  assets,  answer  that  of  a  higher  inferior  debt 

before  a 

(c)  2  Black.  C'omm.  507,  508. 
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superior  with- 
out notice. 


An  executor 
■who  has  Buf- 
fered judg- 
ment on  nn 
inferior  debt, 
without  notice 
of  a  superior, 
may  plead  the 
judgment  in 
bar  to  the 
superior 
creditor. 


out  of  his  own  estate  {d).  But  it  must  "be  understood,  that  at 
the  time  of  such  payment,  Jte  had  )iotice  of  the  existence  of  the 
superior  debt :  For  an  executor  may  voluntarily  pay  a  debt  of 
inferior  nature  before  one  of  a  superior,  of  which  he  had  no 
notice  {e)  :  otherwise  it  would  be  in  the  power  of  a  superior 
creditor  to  ruin  an  executor,  by  suppressing  his  security  till  all 
the  assets  were  exhausted  in  the  payment  of  debts  of  an  inferior 
degree  (/) . 

Again,  it  is  a  general  rule,  that  an  executor  or  administrator 
is  bound  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action 
brought  against  him  for  a  debt  of  an  inferior  nature,  and  ricns 
ultra,  if  he  has  not  assets  for  both :  otherwise  it  will  be  an 
admission  of  assets  to  satisfy  both  debts  {<j).  But  it  is  obvious, 
that  this  must  also  be  understood  with  the  qualification  that  the 
executor  or  administrator  Jtad  notice  of  the  superior  debt.  Ac- 
cordingly, it  was  established  that  an  executor  or  administrator 
might,  to  an  action  by  a  specialty  creditor,  plead  a  judgment 
recovered  against  him  on  a  simple  contract,  without  notice  of  the 
specialty  debt,  and  riens  ultra  {h)  :  For,  by  reason  of  his  having 
had  no  notice,  it  was  not  in  the  power  of  the  executor  or  adminis- 
trator to  prevent  the  recovery  of  such  judgment,  by  pleading 
the  outstanding  superior  debt.  But  in  the  plea  of  judgment 
recovered  to  the  action  by  the  superior  creditor,  it  must  be 


{d)  Ante,  p.  753. 

(e)  Harman  v.  Harman,  2  Show. 
492  :  Provided  a  reasonable  time 
has  elapsed  since  the  testator's 
death;  for  such  payment,  if  pre- 
cipitate, would  be  evidence  of  fraud : 
Toller,  192.  See  also  Re  Fludyer, 
[1898]  2  Ch.  562. 

(/)  3  Bac.  Abr.  82,  tit.  Exors. 
(L.)  2. 

(g)  Rock  v.  Leighton,  1  Salk.  310  ; 
1  Saund.  333,  a,  note.  The  law 
gives  no  opportunity  of  setting  up 
any  debts  of  a  superior  nature  to 
that  of  an  inferior,  except  before  a 
plea  pleaded:  Ahhis  v.  Winter,  3 
Swanst.  578,  note. 

ill)  Davies  v.  Monl-cliouse,  Fitzgib. 
76.  The  executor,  if  he  has  not 
assets  to   satisfy  both  judgments, 


must  plead  as  above  ;  for  it  is  held, 
that  if,  in  ignorance  of  the  existence 
of  a  bond,  an  executor  confess  a 
judgment  on  the  simple  contract, 
and  afterwards  judgment  be  given 
against  him  on  the  bond,  he  is 
bound,  however  insufficient  the 
assets,  to  satisfy  both  judgments; 
since  he  might  have  pleaded  the 
first,  if  he  had  not  assets  for  both  : 
BrittonY.  Butthurst,  3  Lev.  114.  See 
also  Re  Fludyer,  [1898]  2  Ch.  562, 
in  which  the  rule  that  an  executor 
who  pays  creditors  without  notice 
of  the  existence  of  a  creditor  of  a 
higher  degree  is  not  liable  to 
account  for  the  sums  so  paid  at  the 
instance  of  that  creditor  was  held  to 
apply  to  the  retainer  by  an  executor 
of  a  debt  due  to  himself. 
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expressly  averred  that  the  executor  or  administrator  had  no 
notice  of  the  superior  debt  (/). 

With  respect  to  what  shall   he  sufTiciont  notice,  there  is  a  What  shall 
distinction  between  debts  of  record  and  other  debts.      For  of  not^ce^^to tind 
debts  of  record,  an  executor  or  administrator  is  bound  to  take  t^e  executor, 
notice  at  his  peril ;  on  the  principle  that  every  one  is  presumed  to 
have  cognizance  of  the  proceedings  in  the  King's  Courts.    Thus, 
in  Littleton  v.  JIibl)ii/s[k),  a  scire  facias  was  brought  against  execu- 
tors, ui^on  a  judgment  against  their  testator  in  debt:    They 
pleaded,  tliat  before  they  had  any  conuzance  of  this  judgment, 
they  had  fully  administered  all  their  testator's  goods  in  paying 
debts  upon  obligations :   And  it  was  thereupon  demurred ;  and 
after  argument,  adjudged  for  the  plaintiff,  that  the  plea  was 
bad ;  for  the  executors  at  their  peril  ought  to  take  conuzance  of 
debts  upon  record. 

The  difficulty  and  hardship  upon  personal  representatives,  of 
finding  such  judgments,  was  the  occasion  of  the  passing  of  the 
statute  of  4  &  5  Wm.  &  M.  c.  20,  which  there  has  lately  been 
occasion  to  mention  (/),  respecting  the  docketing  of  judgments 
entered  in  the  Courts  at  "Westminster.  Of  debts  by  judgments 
docketed  in  pursuance  of  that  statute,  and  of  the  subsequent 
statutes  now  in  force  [m),  and  of  debts  by  judgments  in  inferior 
Courts  of  Record,  of  debts  due  by  recognizance  or  statute,  aud 
other  debts  of  record,  such  constructive  notice  to  an  executor  or 
administrator  is  sufficient,  and  he  must  at  his  peril  give  them 
precedence  in  payment  to  debts  of  inferior  degree  («). 

It  must  here  be  observed,  that  where  a  judgment  has  not  been 
docketed  pursuant  to  the  statutes,  the  circumstance  that  actual 
notice  of  it  has  been  received  by  the  executor  or  administrator 
will  not  entitle  it  to  any  priority  or  preference  in  administra- 
tion ;  because  the  effect  of  the  statutes  is,  that  a  judgment  not 
docketed  in  pursuance  of  them  is  to  be  considered  only  as  a 
simple  contract  debt  (o). 

But  with  respect  to  other  species  of  debts,  there  must  be 
actual  notice  ;  and  it  has  been  asserted  that  such  notice  must  be 
by  suit  (;;).     But  it  seems  clear,  that  an  executor,  if  he  be  by 

(?)  Saivyery. Mercer,  1  TermEep.  {n)  Toller,  278,  292. 

690.  {")  See    ante,     p.    765 ;   Hall  v. 

,  .  p       _  .     ^  Tapper,    3   B.    &    Ad.    655;     Van 

{Ic)  Cro.  i^iiz.  i^i.  Qhelmve  v.  Nerinckx,  21  C.  D.  189. 

(6)  Ante,  p.  <64.  ^p^  Brooking  v.  Jennings,  1  Mod. 

(w)  See  ante,  p.  765.  175. 
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any  means  apprised  of  a  debt  of  a  higher  nature,  wonld  not  be 
justified  in  exhausting  tlio  assets  in  tlie  discharge  of  one  Avliich 
is  inferior  (rj). 


SECTION  V. 

Of  the  Tower  of  Preference  hij  an  Executor  or  Admin isfratar  among 
Creditors  of  equal  degree. 

The  situation  of  an  executor  or  administrator  is  frequently 
one  of  great  difficulty.  The  law  imposes  on  him  the  burthen  of 
paying  the  debts  of  the  testator  or  intestate  in  a  particular 
order.  On  the  other  hand,  it  confers  on  him  certain  privileges. 
One  of  those  privileges  is,  that  among  creditors  of  equal  degree, 
he  may  pay  one  in  preference  to  another  (>•).  Although  by 
32  &  33  Vict.  c.  46,  "  all  creditors,  as  well  specialty  as  simple 
contract,  shall  be  treated  as  standing  in  equal  degree,"  it  was 
held  by  North,  J.,  that  an  executor  is  not  entitled  to  prefer  a 
simple  contract  to  a  specialty  creditor  in  the  case  of  an  insolvent 
estate  (f) . 

But  an  executor's  election  may,  in  some  measure,  be  controlled 

by  legal  or  equitable  proceedings  against  him,  of  which  it  will 

be  proper  to  take  notice  in  this  place. 

Of  controlling      If    one    of    several    creditors    of    equal   degree,    suing    for 

preferenee'b/  himsclf,    sucs     the    executor    or     administrator     and    obtains 

proceedings      judgment    against    him,    whether    in   the    King's    Bench    or 

equity.  Chancery  Division  of  the  High  Court,  such  creditor  must  be 

satisfied  before  the  rest,  and  thus  the  preference  of  the  executor 

or   administrator   is   altogether  precluded.      And  although  by 

virtue  of  sect.  10  of  the  Judicature  Act,  1875,  such  a  creditor 

(q)  Toller,     292 ;      Oxenham     v.  tor  for  the  amount,    and  released 

CJapp,  2  B.  «&;  Adol.  312,  per  Parke  tlie  debt  against  the  estate,  it  was 

and  Patteson,  JJ.  held  by  Wigram,  V.-C,  that  the 

(r)  By  Abbott,  C.  J.,  in  Lyttleton  executor  having,  by  such   substi- 

V.    Cross,   3  B.  &  C.   322.     Where  tution  of  his  own  security  for  that 

an  executor,  having  assets  of  his  of  the   estate,  discharged  the  debt 

testator,  either  in  money  or  goods,  as  against  the  estate,  should  not  be 

before  any  bill  filed  for  the  admin-  treated  as  a  mere  purchaser  of  the 

istration  of  the  estate,  applied  to  debt,  but  was  entitled  to  be  allowed 

a  creditor  of  the  testator  for  a  loan  the  amount  of  it  as  a  debt  of  the 

of  a  sum  equal  to  the  amount  of  testator  preferred  and  paid:  Ilej)- 

Hs  debt,  and  the  creditor  accepted  vuMh  v.  Heslop,  6  Hare,  561. 
the  personal  security  of  the  execu-  (s)  Re  Hanhey,  [1899]  1  Ch.  541. 
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must,  it  appears,  be  treated,  as  standing  in  an  equal  degree  witli 
other  creditors  in  the  administration  by  the  Court  of  an  insolvent 
estate  if)^  yet  otherwise  the  effect  of  such  a  judgment  is  still  the 
same  as  regards  the  executor's  right  of  preference. 

Before  the  Judicatiu-o  Act,  the  established  rule  was  that  if  an  Whether  an 
executor  or  administrator  had  notice  of  the  commencement  of  commeruje-'^^'^ 
an  action  at  law  by  a  creditor,  he  was  restrained  from  making  ment  of  an 
a  voluntary  payment  to  any  other  creditor  of  equal  degree  {ii)^  creditor  can 
but  if  he  had  notice  of  the  commencement  of  a  suit  in  equity  voluntarily 

p  pay  another 

and  before  decree  he  paid  any  particular  creditor  in  preference,  creditor  of 
]ie  was  allowed  such  payment  in  passing  his  accounts  (.r).  ^^^^    egree. 

Since  the  Judicature  Act  the  rule  in  equity  and  not  at  law 
prevails  (y),  and  the  voluntary  payment  of  a  creditor  by  an 
executor  or  administrator  with  notice  of  the  commencement  of 
an  action  by  another  creditor  whether  in  the  King's  Bench  or 
Chancery  Division  of  the  High  Court  and  hefore  judgment  is  a 
good  payment,  and  will  be  allowed  to  him  in  passing  his 
accounts.  To  prevent  such  payments  being  made,  the  plaintiff 
should,  immediately  upon  issuing  his  writ,  apply  for  and  obtain 
a  Receiver  \z). 

Where  a  creditor  of  the  deceased  sues  the  executor  or  adminis-  An  executor 
trator  in  the  Chancery  Division  not  for  his  own  debt  alone,  but  pre^ereiFcef  ^^ 
for  Jiimself  and  all  other  creditors,  and  a  judgment  is  obtained  for  after  a  decree 
an  account  and  a  distribution;  this  is  considered  as  in  the  nature  a  suit  by  one 
of  a  judgment  for  all  the  creditors  {a)  :  and  after  such  a  judg-  J^^j^^p^j^jf"^ 


all  others : 


(i!)  Be  Whitaher,  [1901]  1  Cli.  9,  order  for  judgment  in  a  subsequent 
in  effect  overruling  Re  Magrji,  20  action  by  another  creditor  for  a 
C.  D.  i545,  and  Re  WiUiams,  15  debt  due  from  the  intestate.  The 
Eq.  270,  and  the  dictum  of  Jessel,  judgment  was  void  as  against  credi- 
M.  E.,  in  Re  Stuhis,  8  C.  D.  at  155.  tors,  though,  not  as  between  par- 
See  ante,  p.  759.  ties,    the   order   not    having    been 

(«)  Parher  v.  Dee,  3  Swanst.  531.  filed  under  sect.  27  of  the  Debtors 

(a-)  Darston  v.  Lord  Orford,  Col-  Act,   1869.     The  defendant  having 

les,  229.  jmid  the  amount  of  that  debt,  which 

{y)  Judic.  Act,  1873,  s.  25,  sub-  exhausted   the   assets,  it  was  held 

s.    11,  which  came  into  operation  that,  as  between  her  and  the  plain- 

1st  Nov.  1875.  tiff,  the  original  debtwas  not  merged 

(2)  Re  Radcliffe,   7   C.    D.    733;  in  the  judgment,  and  that  she  was 

approved  by  the  Court  of  Appeal  entitled  to  make   the   payment  in 

in  Vihart  v.  Coles,  24  Q.  B.  D.  364.  respect  of  such  debt. 

In  the  latter  case  an   administra-  {a)  Ooate  v.  Fryer,  3  Bro.  C.  C. 

trix,  after  action  brought  against  22;  S.  C,  2  Cox,  202;  Faxton  v. 

her  for  money  lent  to  the  intestate  Douglas,  8  Ves.  520  ;  Ferry  v.  Fhe- 

by  the  plaintiff,   consented  to  an  lips,    10   Yes.    40.      Accordingly, 
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nient,  altlioiioli  the  legal  priorities  of  creditors  are  not  affected 
thereby  {h),  the  power  of  preference,  which  the  executor  or 
administrator  en j 03^3  at  law  among  creditors  of  equal  degree, 
no  longer  exists  ;  for  no  payment  to  any  creditor,  made  after 
notice  of  the  judgment,  will  be  allowed  in  his  account  {c).  The 
decree,  however,  must  bo  for  administration,  for  it  has  been  held 
that  an  order  in  an  administration  action,  under  Ord.  XV.  r.  1, 
merely  for  an  account  by  an  executrix  and  reserving  further 
consideration,  does  not  affect  the  right  of  creditors  to  sue  her,  or 
her  right  to  prefer  creditors  (f/) .  The  right  of  an  executor  to 
retain  may  be  exercised  even  after  an  administration  decree  {e). 
It  maj^  liere  be  observed  that  where  an  executor  or  adminis- 
trator, before  a  suit  has  been  commenced  for  the  administration 
of  the  estate  of  the  deceased,  has  paid  some  of  the  creditors  a 
certain  proportion  of  their  debts,  the  Court  will  not  make  any 
payment  from  ^^^^tlier  payment  to  them,  out  of  either  the  legal  or  equitable 

the  Court        assets,  Until  all   the   other  creditors  are  paid   proportionably ; 
until  aU  the  r  i      r  J  ' 


a  creditor  who 
has  been 
partly  paid 
by  an  exe- 
cutor shall 
not  receive 


wtere  a  creditor  obtainecl  a  judg- 
ment against  tlie  executor,  and  on 
the  same  day  a  decree  was  made 
for  the  administration  of  assets,  it 
was  held  that  the  judgment  and 
decree  ought  to  be  deemed  to  have 
heen  obtained  at  the  same  moment, 
and  the  judgment  creditor  had  ob- 
tained no  priority  :  Parker  v.  Ring- 
ham,  33  Beav.  535.  The  rule  is 
stated  to  be  that  the  Court  will  in- 
quire, if  necessary,  at  what  part  or 
fraction  of  a  day  an  act  of  the  party 
is  done,  but  will  not  inquire  at 
what  part  or  fraction  of  the  day  a 
judicial  act  is  done.  But  in  Clarke 
v.  Bradlaur/h,  8  Q.  B.  D.  at  p.  65, 
Lord  Coleridge,  C.  J.,  said:  "It 
might  perhaps  be  also  found,  though 
it  is  not  for  us  on  the  present 
occasion  to  decide,  that  even  of  two 
judicial  acts  done  on  the  same  day, 
the  Court  would  inquire,  if  it  were 
necessary,  which  was  done  at  the 
earlier  time  of  the  day."  And 
Brett,  L.  J.,  at  p.  68,  said:  "As 
for  the  rule  that  judicial  acts  relate 
back  to  the  earliest  moment  of  the 


day,  I  know  of  no  principle  on 
which  it  can  be  founded.  It  is  an 
artificial  rule,  declared  for  a  long 
number  of  years  to  be  a  part  of  the 
common  law  procedm'e,  and  there- 
fore it  is  to  be  assumed  to  be  as 
old  as  the  common  law  itself.  But 
it  is  to  be  applied  in  the  same  way 
as  it  was  applied  when  first  promul- 
gated." It  is  open  to  doubt  whether 
the  rule  was  rightly  applied  in 
Parker  v.  Ilingham,  assuming  the 
creditor  obtained  his  judgment 
before  the  decree  was  made. 

(6)  Nunn  v.  Barlow,  1  Sim.  & 
Stu.  588.  But  see  ante,  pp.  759, 
760,  as  to  the  effect  of  sect.  10  of 
the  Judicature  Act,  1875. 

(r)  Jones  v.  Jukes,  2  Ves.  518  ; 
Mitchelson  v.  Pijwr,  8  Sim.  64 ; 
Irhy  V.  Irhy,  24  Beav.  525.  But  in 
taking  the  account,  the  executor  or 
administrator  has  a  right  to  stand 
in  the  place  of  the  creditor  he  has 
paid:  Jones  v.  Jukes,  2  Ves.  518. 

{d)  Be  Barrett,  43  C.  D.  70. 

(e)  Be  TIankey,  [1899]  1  Ch.  541, 
542,  per  North,  J. 
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This  point  was  decided  by  Sir  L.  Shadwell,  Y.-C,  oa  the  ground,  other  creditors 

that  when  a  creditor  goes  into  the  Master's  Office  to  establish  portionabiy. 

his  debt,  he  must  show  what  was  the  amount  due  at  the  death 

of  his  debtor  and  what  he  has  received  since  ;  and  as  it  is  one  of 

the   leading  maxims   of   a  Court   of   Equity,  that  equality  is 

equity,  the  creditors  who  have  been  paid  in  part  ought  not  to 

receive  any  further  part  either  of  the  legal  or  equitable  assets, 

until  the  other  creditors  have  been  paid  the  same  proportion  of 

their  debts  (/). 


SECTION  YI. 

Of  the  Right  of  the  Executor  or  Administrcdor  to  retain  a  Deht 
due  to  him  from  the  Testator  or  Intestate. 

As  an  executor  or  administrator,  among  creditors  of  equal 
degree,  may  pay  one  in  preference  to  another,  so  it  is  another  of 
his  privileges  that  he  has  a  right  to  retain  for  his  own  debt  due 
to  him  from  the  deceased,  in  preference  to  all  other  creditors  of 
equal  degree  {g). 

This  remedy  arises  fi'om  the  mere  operation  of  law,  on  the  He  cannot,  in 
ground  that  it  were  absurd  and  incongruous  that  he  should  sue  \.^l^  a<^ainst'a 
himself,  or  that  the  same  hand  should  at  once  pay  and  receive  creditor  of 
the  same  debt :  And,  therefore,  he  may  appropriate  a  sufficient  degree. 
part  of  the  assets  in  satisfaction  of  his  own  demand  :  otherwise 
he  would  be  exposed  to  the  greatest  hardship ;  for  since  the 
creditor  who  first  commenced  an  action  was  entitled  to  a  pre- 
ference in  payment,  and  the  executor  can  commence  no  action, 
he  must,  in  case  of  an  insolvent  estate,  necessarily  lose  his  debt, 
unless  he  has  the  right  of  retaining.      Thus,  from  the  legal 
principle  of  the  priority  of  such  creditor  as  first  commences  an 
action,  the  doctrine  of  retainer  is  a  natural  deduction  iji).     But 
the  privilege  is  accompanied  with  this  limitation,  that  he  should 
not  retain  his  own  debt  as  against  those  of  a  higher  degree  :  for 
the  law  places  him  merely  in  the  same  situation  as  if  he  had 
sued  himself  as  executor,  and  recovered  his  debt,  which  there 
could  be  no  room  to  suppose  during  the  existence  of  those  of  a 
superior  order  (/).     The  right  of  retainer  by  an  executor  has  not  Right  of 

(/)  Wilson  v.  Paul,  8  Sim.  63;      Plowd.  184. 
Mitchdson  v.  Piper,  ibid.  64.  {h)  2  Black.  Com.  511. 

{g)    Woodward    v.    Lord    Darcy,  (i)  3  Black.  Com.  18;  Com.  Dig. 
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retainer  not      bccii  abolislied  by  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46), 
Hinde  ^     ^     ^or  lias  it  been  enlarged  so  as  to  enable  the  executor  to  retain 
Palmer's  Act.  j^ig  (jgbt  against  a  creditor  of  higher  degree  than  himself  (/.) . 
It  follows,  therefore,  that  an  executor  who  is  only  a  simple  con- 
tract creditor  of  his  testator  cannot  retain  his  debt  as  against  a 
specialty  creditor  {I). 

An  executor's  right  to  retain  a  debt  due  to  himself  does  not 
make  him  a  secui'ed  creditor  within  the  meaning  of  sect.  10  of 
the  Judicature  Act,  1875,  and  his  right  to  retain  is  not  affected 
by  that  section,  although  it  may  be  doubted  whether  such  was 
not  the  intention  of  the  legislature  {m) . 

If  an  executor  dies  after  having  claimed  a  right  of  retainer 
without  having  actually  exercised  it,  leaving  another  executor 
of  the  testator  surviving,  the  executors  of  the  deceased  executor 
have  the  right  of  retainer  for  the  benefit  of  his  estate  («). 


When  an 
executor  of 
nn  executor 
may  retain. 


Admon.  (C.  2);  1  Saund.  333 
(note  (6),  to  Ilancoche  v.  Provxl.); 
Godolph.  Pt.  2,  c.  11,  s.  3;  ToUer, 
295.  However,  according  to  tlie 
opinion  of  other  writers,  the  princi- 
ple on  whicli  the  executor's  right 
to  retain  is  founded  is,  "  In  eqiiali 
jure  potior  est  conditio  possidentis  :  " 
Fonblanq.  Treat.  Eq.  B.  4,  Pt.  2, 
c.  2,  s.  2,  note  (m).  Where  a  mort- 
gagor dies  insolvent  and  the  mort- 
gagee then  realizes  his  security,  and 
after  paying  himself  the  mortgage 
debt  out  of  the  proceeds  has  a  sur- 
plus in  his  hands,  he  cannot,  al- 
though he  be  executor  of  the  mort- 
gagor, retain  that  surj^lus  in  pay- 
ment of  a  simple  contract  debt  due 
to  himself  from  the  mortgagor,  and 
so  give  himself  a  preference  over 
other  creditors  of  a  higher  degree, 
but  must  hand  it  over  to  the  mort- 
gagor's legal  personal  representa- 
tive as  part  of  his  estate  :  Talbot  v. 
Frere,  9  C.  D.  568.  And  see  the 
statement  of  the  principle  of  "  re- 
tainer," by  Jessel,  M.  E.,  in  this 
case,  p.  570.  A  balance  order 
under  the  Companies  Act  against 
the  personal  representative  of  a 
deceased    contributory    does    not 


constitute  the  liquidator  a  judg- 
ment creditor  so  as  to  give  him  a 
priority  and  to  prevent  the  exer- 
cise by  the  executor  of  his  right  of 
retainer:  Be  Huhhoch,  29  C.  D. 
934.  See  further  Pt.  V.  Bk.  ll. 
Ch.  I.  p.  1587. 

(A-)  Wilson  V.  Coxivell,  23  0.  D. 
764;  jRe  Jones,  31  0.  D.  440;  Be 
Briijfjs  (1894),  W.  N.  162. 

(?)  Wilson  V.  GoxweU,  23  C.  D. 
764.  In  this  case,  where  a  right  of 
retainer  was  claimed  on  behalf  of 
the  estate  of  the  executor,  the  order 
made  was  that  (1)  the  costs  be  paid; 
(2)  the  remaining  assets  be  appor- 
tioned among  all  the  creditors  on 
the  footing  of  giving  them  all  an 
equal  dividend ;  (3)  the  dividend 
be  paid  in  f  uU  to  the  specialty  cre- 
ditor; (4)  the  executor  to  retain 
his  debt  out  of  the  residue ;  (5)  the 
surplus  (if  any)  to  be  divided  equally 
among  the  other  simple  contract 
creditors. 

{m)  Lee  v.  NuttaU,  12  0.  D.  61 ; 
Be  May,  45  C.  D.  499,  502;  Be 
Baker,  44  C.  D.  at  p.  272. 

{n)  Wilson  v.  Coxivell,  23  C.  D. 
764. 
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This  principle  has  been  subsequently  affirmed  subject  to  this 
restriction,  viz.,  that  the  executor's  right  of  retainer  is  limited 
to  so  much  of  the  assets  of  his  testator  as  come  into  the  posses- 
sion or  control  of  the  executor  or  are  paid  into  Coui-t  dui-ing  his 
lifetime,  and,  if  after  asserting  in  his  lifetime  a  right  of  retainer 
he  die  without  exercising  it,  it  is  only  in  respect  of  these  that 
his  representatives  may  exercise  that  right  for  the  benefit  of  his 
estate  (o). 

An  administrator,  who  is  an  annuitant  under  covenant  by  an 
insolvent  intestate,  is  entitled  to  retain  all  arrears  falling  due 
dming  administration,  but  only  to  prove  for  the  value  of  his 
future  annuity  (;j). 

An  executor's  right  of  retainer  extends  only  to  funds  actually  Right  of 
or   constructively   in   his  possession.     Accordingly,   where  the  [f^^^ed^to 
insolvent  estate  of  a  deceased  j)erson,  the  subject  of  an  old  funds  in^ 
administration  suit,  became  entitled  to  a  fund  in  Court  to  the  possession. 
credit  of  another  suit,  and  the  fund  was  transferred  to  the  credit 
of  the  administration  suit,  it  was  held  that  the  present  admin- 
istrator of  the  deceased,  a  creditor,  had  no  right  of  retainer 
against  the  balance  in  Court  {q). 

The  right  to  recover  the  debt  must  be  vested  in  the  executor 
or  administrator  who  seeks  to  retain  it.  An  equitable  tenant 
for  liPe  of  a  settled  capital  sum  owing  imder  a  covenant  cannot 
therefore,  on  being  appointed  administrator,  retain  the  amount 
where  the  trustees  of  the  fund  are  the  proper  persons  to  sue 
for  it  (r). 

This  privilege  of  the  personal  representative  to  retain  for  his  Executor  may- 
own  debt  exists  notwithstanding  a  judgment  for  an  account  has  assets receivod 
been  made  in  a  suit  by  the  other  creditors  for  the  administration  after  a  judg- 
of  the  assets :  and  notwithstanding  the  assets  out  of  which  he  account, 
seeks  to  retain  his  debt  came  to  his  hands  after  the  judgment: 
for  the  judgment  does  not  affect  the  legal  priorities  of  creditors: 
and  there  is  no  distinction  in  this  respect  between  assets  possessed 
prior  to  the  judgment  and  subsequent  to  it  (s).     And  in  the  Right  to 
administration  of  a  testator's  estate,  the  right  of  an  executor  to  affec^edTy 

(o)  Re    Compton,    30    C.    D.    15.  {q)  Pulman  v.  Meadoivs,   [1901] 

In  tliis  case  Cotton,  L.  J.,  held  that  1  Gh.  233. 

unless  the  case  of  Wilso7i  v.  Cox-  (r)  lie  Dunning,    54    L.   J.    Ch. 

tvell  were  restricted  in  this  way,  900;    Re  Hayioard,   [1901]    1    Ch. 

that  case  must  be  treated  as  over-  221. 

ruled.  (s)  Nunn  v.  Barlow,   1   Sim.  & 

(2))  Re  Beeman,  [1896]  1  Ch.  48.  Stu.  588. 
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fact  tliat  exe- 
cutor is  siiiug 
on  behalf  of 
himsL'lf  aud 
all  other 
creditoi's. 


Retainer  of 
assets  iu 
specie. 


Right  of 
retainer  not 
lost  by  order 
for  adminis- 
tration under 
the  Bank- 
ruptcy Act, 
18S3. 


The  right  to 
retain  is  not 
lost  by  pay- 
ment of  the 
money  into 
Court. 


retain  for  liis  own  debt  is  not  affected  by  the  circumstances  tbat 
he  is  himself  the  pLiiutiff  suing  on  behalf  of  himself  and  all 
the  otlier  creditors,  and  that  he  lias  submitted  to  account  in  the 
ordinary  form  of  an  administration  decree  {t). 

A  creditor-administrator  was  entitled  to  prefer  his  own  debt 
under  the  form  of  creditor's  administration  bond  in  use  prior  to 
1st  January,  1900  {ii).  Under  the  form  of  bond  now  in  use, 
however  (as  to  which  see  Note  on  Probate  Practice  (1899),  W.  N. 
2G2),  such  right  of  retainer  is  expressly  excluded. 

"When  the  debt  due  to  the  executor  of  an  insolvent  testator 
exceeds  the  value  of  the  testator's  assets,  the  executor  is  not 
bound  to  realize  the  assets  before  exercising  his  right  of  retainer, 
but  is  entitled  to  retain  the  assets  in  specie  iu  satisfaction  of  his 
debt  (.r). 

An  executor-creditor  is  not  bound,  in  order  to  preserve  his 
right  of  retainer  out  of  the  assets  he  has  got  in,  to  assert  his 
right  before  occasion  arises,  as  on  an  attempt  to  take  assets  out 
of  his  possession  :  if  he  assert  it  then  his  right  will  be  protected, 
unless  he  has  done  some  act  by  release  or  otherwise  to  deprive 
himself  of  it.  An  order  for  the  administration  of  the  estate  of 
an  insolvent  testator  under  sect.  125  of  the  Bankruptcy  Act, 
1883,  will  not  deprive  him  of  his  right  of  retainer  out  of  assets 
which  he  has  got  in,  even  though  by  mistake  he  has  paid  over 
the  assets  to  the  official  receiver,  and  proved  for  his  debt  in  the 
bankruptcy,  provided  he  withdraws  his  proof  {y). 

The  right  of  retainer  is  not  lost  by  the  circumstance  of  the 
executor  or  administrator  having  paid  into  Court,  in  a  creditor's 
suit,  the  money  which  has  been  received  on  account  of  the  assets 
of  the  deceased  (s) :  And  where  the  fund  in  Court  is  insufficient 
to  discharge  the  debt  of  the  executor  or  administrator,  his  right 
of  retainer  will  prevail  against  the  plaintiff's  right  to  have  the 
costs  of  the  suit  satisfied  {a).  And  the  right  of  retainer  by  an 
executor  was  held  to  prevail  against  the  plaintiff's  right  to  the 
costs  of  the  action,  and  against  the  debts  of  the  other  creditors. 


{t)  Camphell  v.  Camphdl,  16  C.  D. 
198. 

(i()  Davies  v.  Parry,  [1899]  1 
Ch.  602;  Re  Belham,  [1901]  2  Ch. 
52.     See  ante,  pp.  350,  351. 

(.x)  Be  Gilbert,  [1898]  1  Q.  B. 
282. 

(?/)  lie  Bhoades,  [1899]   1   Q.  B. 


905  ;  [1899]  2  Q.  B.  347. 

(a)  Bavenjjort  v.  Moss,  14  W.  E. 
453;  Be  Harrison,  32  C.  D.  395; 
Be  Oiks,  [1896]  1  Ch.  956. 

(o)  Chissum  v.  Dewes,  5  Euss.  29; 
Lamjton  v.  Higgs,  5  Sim.  228 ; 
Tip]}ing  v.  Power,  1  Hare,  405,  411 ; 
Hall  V.  McDonald,  14  Sim.  1. 
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in  respect  of  policy  moneys  paid  into  Court  to  the  credit  of  the 
action  by  an  insurance  company,  in  pursuance  of  an  order  made 
on  the  application  of  the  plaintiff  and  in  the  presence  of  tlie 
executor,  on  the  ground  that  the  payment  into  Court  was  in 
substance  a  payment  by  the  executor  (J)). 

Wliere  an  executor  retains  his  own  debt  and  fully  distributes  Retainer 
the  assets,  bond  fide  and  without  undue  haste,  without  notice  of  ^\a'debrof  °^ 
a  debt  of  a  higher  degree,  the  creditor  cannot  follow  the  assets  ijigber  degree, 
so  retained  by  the  executor  [c). 

After  a  receiver  is  appointed  in  an  administration  action,  if 
assets  are  collected  by  the  receiver,  there  is  no  right  of  retainer 
by  the  executor  [d)  ;  but  if  before  the  appointment  of  the 
receiver  the  executor  has  received  assets,  Vhich  he  afterwards 
pays  over  to  the  receiver,  he  has  a  right  of  retainer,  which  he 
does  not  lose  from  the  simple  fact  that  the  money  was  paid  to 
the  receiver  (e).  The  reason  for  this  seems  to  be  that  when  a 
receiver  is  once  appointed,  a  debtor  to  the  estate  may  pay  his 
money  direct  to  the  receiver  and  obtain  a  good  discharge,  so 
that  the  appointment  of  a  receiver  prevents  the  money  actually 
or  theoretically  coming  into  the  executor's  hands,  and  without 
possession  there  can  be  no  retainer  (/). 

The  Court,  however,  will  not  interfere  with  an  executor's 
right  of  retainer  by  appointing  a  receiver  at  the  instance  of  the 
plaintiff  in  a  creditor's  administration  action  merely  because  the 
executor  will  probably  exercise  his  right  to  the  prejudice  of  the 
general  body  of  creditors,  nor  unless  it  is  shown  that  the  assets 
are  being  wasted  (jj) . 

{b)  Richmond  v.  IViiite,  12  C.  D.  an  administrator  defendant  in  an 

361  (reversing  the  decision  of  Hall,  administration     action     was     also 

V.-C,  10  C.  D.  727).  solicitor  to  the  jilaintiff,  it  was  held 

(c)  Be  Fhtdijer,  [1898]  2  Ch.  562.  that  the    defendant,    between    the 

{d)  See  Taaffe  v.  Taaffe,  [1902]  time  of  the  order  of  the  appoint- 

1  Ir.  E.  148.  ment  and  the    perfecting    of    the 

(e)  Re  Harrison,  32  C.  D.  395 ;  receiver's    security,    stood    in    no 

Re  Jones,  31  C.  D.  440 ;  Richmond  better  position  than  he  would  have 

V.  White,  12  C.  D.  361 ;  Re  Giles,  ubi  done   after  the   receiver  had  per- 

supra ;  and  cf.  Re  Rhoades,  [1899]  fected  his   security,  and  therefore 

2  Q.  B.  347.  Generally  the  ap-  could  not  exercise  his  right  of  re- 
pointment  of  a  receiver  takes  effect  tainer  over  moneys  paid  to  him 
by  the  order  of  appointment  upon  dtu'ing  that  time  :  Re  Birt,  22  C.  D. 
his  giving  security,   and  is  of  no  604. 

effect  imtil  the  security  has  been  (/)  Re  Jones,  31  C.  D.  440,  444, 

perfected :  Edwards  v.  Edwards,  2      per  Kay,  J.     See  ante,  p.  785. 
C.  D.   291.     But  in  a  case  where  {y)  Re  Wells,  45  C.  D.  569. 
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T\isrlit  not 
lo.-'t  by  delay. 


No  retainer 
iillowcd  out  of 
equitable 
assets. 


Nor  out  of 
estate  devised 
to  executor  as 
trustee  to  pay 
debts. 


An  executor  does  not  lose  his  right  of  retainer  in  an  adminis- 
tration action  merely  by  delay — e.(j.^  by  not  claiming  his  right 
until  after  the  chief  clerk  has  made  his  certificate — provided  the 
delay  can  be  satisfactorily  explained  and  there  are  assets  against 
which  he  can  exercise  his  right  (//). 

It  would  seem  that  an  executor  cannot  retain,  out  of  such  of 
the  assets  as  are  merely  equitable,  sufficient  to  pay  tlie  whole  of 
a  debt  due  to  him  from  the  deceased,  but  only  a  proportionable 
part  with  the  other  creditors  (/)  ;  For  in  equity  all  debts  are 
equal ;  and  a  Court  of  Equity  will  never  assist  a  retainer  (A) . 

An  executor  who  has  acquired  by  bequest  from  a  creditor  a 
debt,  which  the  creditor  in  his  lifetime  has  proved  in  a  suit  for 
the  administration  of  the  testator's  estate,  has  no  right  of 
retainer  in  respect  of  such  debt,  as  if  it  had  originally  been  due 
to  himself  (/). 

A  trustee  of  an  estate,  devised  or  conveyed  to  him  for  the 
purpose  of  paying  debts,  has  no  right  of  retainer  thereout 
whether  he  is  executor  or  not  {m). 


(/i)  Re  Giles,  [1896]  1  Ch.  956. 

(0  Re  Rhoades,  [1899]  2  Q.  B. 
347,  354.  As  to  the  distinction  be- 
tween equitable  and  legal  assets,  see 
2Msf.,  Pt.  IV.  Bk.  I.  Ch.  I.  p.  1298. 
Eeal  estate  was  by  the  stat.  3  &  4 
Will.  IV.  c.  104,  made  assets  for 
the  payment  of  debts  only  in  equity, 
and  an  executor  had  no  right  of 
retainer  against  it :  WaUe^'s  v. 
Walters,  18  C.  D.  182  ;  Re  Illidge, 
24  C.  D.  654,  658  ;  27  C.  D.  478. 
Although,  by  virtue  of  the  Land 
Transfer  Act,  1897,  the  whole  of 
the  estate  of  a  testator  or  intestate 
dying  after  the  commencement  of 
the  Act  is  legal  assets,  the  right  of 
retainer  has  been  held  not  to  ex- 
tend to  the  real  estate  :  Re  Williams, 
[1904]  1  Ch.  52. 

(/i)  Anon.,  2  Cas.  Chanc.  54 ; 
Hopton  v.  Dryden,  Prec.  Chanc. 
181  ;  Bailey  v.  Ploughman,  Mosely, 
95.  It  was  stated  by  Verney,  M.B., 
that  ' '  the  rule  of  this  Court  in 
cases  of  retainer  is,  unless  the 
party  can  show  a  legal  right  to  re- 


tain, we  never  give  it  him :  if  he 
can  show  a  legal  right,  we  never 
take  it  away  from  him  "  :  Cliap- 
man  v.  Turner,  Vin.  Abr.  Exors. 
(D.  2.),  pi.  2 ;  Re  Baker,  44  C.  D. 
272. 

(l)  Jones  V.  Evans,  2  C.  D.  420. 

(yn)  Bain  v.  Sadler,  L.  E.  12  Eq. 
570.  An  heir-at-law  or  devisee 
has  no  right  of  retainer  either  out 
of  the  proceeds  of  sale  of  real  estate, 
or  out  of  rents  received  by  him  for 
a  debt  due  to  him  on  simjile  con- 
tract from  the  testator  or  intestate  : 
but,  semble,  an  heir-at-law  or  de- 
visee, when  the  estates  are  not 
charged  with  debts,  may,  notwith- 
standing Hinde  Palmer's  Act  (32 
&  33  Vict.  c.  46:  see  ajite,  p.  771), 
retain  a  debt  to  which  he  is  en- 
titled by  specialty  in  which  the 
heirs  are  bound:  Re  Illidge,  27 
C.  D.  478;  reversing  the  decision  of 
Chitty,  J.,  24  C.  D.  654,  as  regards 
debts  to  which  an  heir-at-law  is 
entitled  by  specialty  in  which  the 
heirs  are  bound.     With  regard  to 
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An  executor  or  arlminlstrator  may  retain  not  only  for  debts  The  executor 

which  he  claims  beneficially,  but  also  for  those  to  which  he  is  for  debts  due 

entitled  as  trustee.     Thus,  in  Phimcr  v.  Marchant  (n),  A.,  before  ^°  ^["^  '^^ 

.  ,  \    /  ^        '  ^     trustee : 

his  marriage,  covenanted  with  B.  and  C.  to  leave  them  by  his 
"Will,  or  that  his  executors,  within  six  months  after  his  death, 
should  pay  them  700/.,  in  trust  to  pay  the  interest  to  his  wife 
for  life,  and  on  her  death,  to  divide  the  principal  among  his 
children,  and,  in  default  of  children,  as  he  should  appoint,  and 
bound  himself,  his  heirs,  executors,  and  administrators,  in  a 
penalty  for  performance  :  On  his  dying  before  his  wife,  without 
issue  and  intestate,  it  was  holden  that  B.,  in  the  character  of 
administrator,  might  retain  assets  to  that  amount  dm-ing  the 


specialties  made  since  the  com- 
mencement of  tlie  Conveyancing 
and  Law  of  Property  Act,  1881,  by 
virtue  of  sect.  59  of  that  Act,  there 
would  seem  to  be  no  distinction 
between  a  specialty  in  which  the 
heirs  are  expressly  bound  and  a 
sijecialty  in  which  they  are  not  so 
bound.  It  would  also  seem  that 
since  the  Land  Transfer  Act,  1897, 
as  to  any  person  dying  after  the  1st 
January,  1898,  the  heir  or  devisee 
can  have  no  right  to  retain  (except 
as  to  copyholds  and  customary 
freeholds  excepted  from  the  ojiera- 
tion  of  the  Act)  so  long  as  the  real 
estate  remains  vested  in  the  legal 
personal  representative.  A  devisee 
who  was  surety  for  the  testator  by 
specialty  in  which  the  heirs  were 
bound  (who,  if  he  had  paid  off  the 
debt,  would  have  had  a  right  to  the 
benefit  of  the  specialty)  not  having 
paid  it  off,  could  only  be  treated  as 
a  simple  contract  creditor,  and  had 
no  right  of  retainer  ;  but  a  devisee, 
who  was  a  creditor  by  specialty  in 
which  the  heirs  were  bound,  was  en- 
titled to  retain,  because,  in  the  latter 
case,  there  was  a  common  law  right 
of  action  against  the  heir  who  was 
allowed  the  right  of  retainer  as 
he  could  not  sue  himself;  whereas 
in  the  former  case  the  simple  con- 
tract creditor  could  only  obtain  a 


judgment  as  against  the  real  estate 
for  the  benefit  of  himself  and  all 
other  creditors.  Hinde  Palmer's 
Act,  although  it  took  away  priority 
of  creditors  by  specialty,  did  not 
take  away  the  common  law  action 
against  the  heir-at-law  nor  the  con- 
sequent right  of  retainer  :  per 
Cotton,  L.  J.,  in  Be  Ilh'dge  (uM 
SHjjra)  at  p.  482,  referring  to  and 
approving  the  decision  of  Wickens, 
V.-C,  in  Ferguson  v.  Gibson,  L.  E. 
14  Eq.  379.  The  Courts  of  Com- 
mon Law  recognized  the  executor's 
right  of  retainer  in  respect  of  a 
debt  due  to  him  as  cestui  que  trust 
[Roskelley  v.  Godolphin,  T.  Eaym. 
483  ;  Marriot  v.  Thompson,  Willes, 
186  ;  Loane  v.  Casetj,  2  W.  Bl.  965), 
to  the  extent  of  debts  which  ac- 
cording to  the  trust  were  payable 
to  the  cestui  que  trust,  and  provided 
that  the  debt  or  demand  was  one 
of  which  account  could  be  taken 
by  a  jury :  De  Tastet  v.  Sltaxv,  1 
B.  &  A.  664.  However,  in  Courts 
uf  Equity  the  right  of  retainer  of 
an  executor  was  recognized  in  a 
creditor's  suit  in  resi^ect  of  a  debt, 
the  amoimt  of  which  could  only  be 
ascertained  by  a  Court  of  Equity : 
Re  Morris's  Estate,  L.  E.  10  Ch.  68. 
(h)  3  Burr.  1380  (cited  3  A.  &  E. 
858,  per  curiam). 


792  Of  the  Payment  of  Debts.     [Pt.  iii.  Bk.  ii. 

life  of  the  widow,  against  a  bond  creditor  wlio  sued  before  the 

six  months  were  elapsed  (o). 

ho  may  retain       Conversely,  the  executor  or  administrator  may  retain  for  debts 

tohiiutiioiigh  due  to  another  in  trust  for  him  (y^).     But  in  Re  Ditiuiiiig  {q), 

uctuiiUy  pay-    Lindlcy,  L.  J.,  after  stating  tliat  the  right  of  retainer  ought  not 

aiiotiicr  aa        to  be  extended,  says  :  "  The  furthest  point  was  reached  in  the 

hTm  *^'^  ^^       case' of  Cockroft  v.  Black  (p),  where  an  executrix  being  entitled 

beneficially  to  the  debt  due  from  the  testator  was  allowed  to 

retain,  although  there  was  in  existence  a  trustee  of  the  debt  for 

her."     In  He  Dunning  the  executrix  was  the  wife  of  one  of 

several  trustees  of  a  settlement  who,  acting  as  solicitor  for  the 

trust,  had  appropriated  part  of  the  trust  fund  to  his  own  use. 

The  executrix   and  her  children  were  beneficiaries  under  the 

settlement,  and  on  behalf  of  her  own  life  interest  and  of  the 

interests  of   her  children   in   remainder   claimed   the  right  to 

retain,  and  it  was  held  that  the  trustees  of  the  settlement  being 

the  persons  to  sue  for  and  recover  the  funds  appropriated  and 

not  the  executrix,  the  latter  had  no  right  to  retain.     The  same 

principle  was  applied  by  Byrne,  J.,  in  He  Hay  ward  {r). 

Where,  however,  a  grant  of  administration  was  made  to  the 
manager  of  a  bank  who  were  creditors  of  the  deceased,  but  to 
the  manager  as  an  individual,  and  not  to  the  use  of  the  bank, 
and  an  administration  decree  was  made  before  he  had  appro- 
priated any  money  towards  the  bank's  debt,  it  was  held  that  he 
could  not  retain  the  amount  of  the  debt  (s). 

(o)  Of.  Sander  v.  HeathfieJd,  L.  E.  may  retain  his  own  debt  or  tte  debt 

19  Eq.  21 ;  Croivder  v.  Steiuart,  16  of  his  trustee,  so  a  devisee  of  the 

C.   D.   368.     One   of   several  exe-  realty    may    retain    for    his    own 

cutors  is  entitled  to  a  right  of  re-  specialty  debt  or  the  debt  of  liis 

tainer  in  respect  of  a  mortgage  debt  trustee.    But  Byrne,  J.,  in  Be  Hay- 

due  from  the  testator  to  a  body  of  ward   {ubi  supra)   considered  that 

trustees  of  whom  that  executor  is  Loonies  v.    Stotherd  could    not  be 

one :  Be  Iluhback,  29  C.  D.  934.    A  treated  as  being  an  authority  for 

trustee  or   administrator  is  bound  the  proposition  that  the  tenant  for 

to  exercise  any  right  of  retainer  life,  or  cestui  que  trust,  is  entitled 

he  may  have  as  representative  of  to  retain,  although  there  are  trustees 

another  estate :  Fox  v.  Garrett,  28  competent  to  sue.     See  further  on 

Beav.  16.     But  cf.  Re  Ridley,  [1904]  the  right  of    the  heir    to   retain, 

2  Ch,  774,  Flayer  v,  Foxhall,   1   Euss.  Chanc. 

(p)  Cockroft  V.  Black,  2  P.  Wms.  Cas.  538  ;  Be  Illulr/e,  27  0.  D,  478. 

298  ;  Franks  v.  Cooper,  4  Ves.  763 ;  See  also  ante,  j).  790,  n,  (m). 

Loomes  v.  Stotherd,  1  Sim.  &  Stu.  [q)  54  L.  J.  Ch.  900. 

461,  in  which  last  case  Sir  J.  Leach,  (r)  [1901]  1  Ch,  221, 

V.-C,   held  that   as    an    executor  (s)  iZeiZic/tarc^s,  [1901]  2  Ch,  399. 
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The  right  of  indemnity  belonging  to  an  executor  who  is  surety  Retainer 
for  an  unpaid  deht  of  liis  testator  creates  an  equitable  debt  in  surety. 
resi3ect  of  which  he  may  exercise  the  right  of  retainer  (^),  and 
where  the  administratrix  of  a  mortgagor  had  joined  in  a  mort- 
gage by  him  as  surety,  and  the  mortgagor  had  expressly  cove- 
nanted with  her  for  payment  of  the  mortgage  debt  and  for 
repayment  of  any  moneys  paid  by  her  as  such  surety,  it  was 
held  that  she  was  a  specialty  creditor  in  respect  of  the  mortgage 
debt  at  law,  and  was  entitled  to  retain  the  assets  to  answer  the 
debt  {n). 

Where  a  testator  deposited  a  sum  of  money  with  a  bank  as  a 
continuing  security  for  his  sons'  indebtedness  to  the  bank,  and 
gave  legacies  to  his  sons  by  his  Will,  and  the  sons  became  bank- 
rupt after  his  death,  it  was  held  that  the  trustees  of  the  Will 
could  not  retain  the  legacies  against  the  liability  of  the  estate  as 
surety  to  the  bank  (which  had  proved  in  the  bankruptcy  for  the 
full  amount  of  the  sons'  indebtedness),  it  being  admitted  to  be 
improbable  that  the  bankrupt  estate  would  realize  sufficient  to 
pay  the  bank  in  full  (r) . 

Where  the  person  entitled  to  administration  is  an  infant,  and  Retainer  by 
an  administration  durante  minoritate  is  granted,  not  only  may  trator^ww^de 
the  administrator  retain  for  his  own  debt  (»■),  but  also  if  the  minoritate: 
infant  in  point  of  right  has  a  title  to  retain  for  a  debt  due  to 
himself,   the    administrator   may  insist  on  that  right  (,r) .     So  by  an  admin- 
where  the  creditor  is  a  lunatic,  and  administration   has  been  rauu^demen- 
granted  to  the  defendant  for  the  use  of  the  limatic,  the  right  of  ''"*  •' 
retainer  shall  not  be  prejudiced  (//). 

If  administration  be  granted  to  a  creditor,  as  such,  and  after-  by  a  creditor 
wards  be  repealed,  at  the  suit  of  the  next  of  kin,  such  creditor  ^^'^I'^istra- 
shall  retain  against  the  rightful  administrator  (::).  On  the 
petition,  however,  of  the  other  creditors,  the  Court,  on  granting 
administration  to  a  particular  creditor,  as  such,  will  compel  him 
to  enter  into  articles  to  pay  debts  of  equal  degree  in  equal  pro- 
portions, without  any  preference  of  his  own  {(i)  ;  and  adminis- 
tration to  a  creditor  is  generally  so  granted  {h) .     But  under  the 

it)  Re  Giles,  [1896]  1  Ch.  956.  (.r)  FrunTcs  v.  Cooper,  4  Yes.  764. 

(m)  Re  Allen,  [1896]   2  Ch.  345;  (y/)  Ibid.  763. 

and  see  infra,  p.  796,  n.  [p).  (z)  Blachhoroiujh  v.  Davis,  1  Salk. 

{v)  Re  Binns,  [1896]  2  Ch.  584.  38. 

\w)  Roskelley    v.    Oodolphin,    T.  {a)  Toller,  106. 

EajTu.    483 ;    Com.    Dig.    Adinon.  {h)  Fonbl.  Treat,  on  Eq.  Bk.  4, 

(F.).  Pt.  2,  c.  2,  s.  2,  note  (m).   n  letters 
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by  executor 
of  executor : 


by  executor 
of  adminis- 
trator : 


by  executor 
■who  is  joint 
creditor : 

by  adminis- 
trator of 
executor  to 
whom  a  debt 
is  due  jointly 
■with  another : 


common  decree  against  an  administrator,  who  liad  obtained 
the  letters  of  administration  as  a  creditor,  and  entered  into  the 
form  of  bond  in  use  prior  to  January  Ist,  1900,  directing  the 
accounts  to  be  taken  in  the  usual  way,  and  the  assets  to  be 
applied  in  a  due  course  of  administration  in  payment  of  the 
intestate's  debts,  the  Master  had  no  authority  to  disallow  the 
administrator's  claim  to  retain,  on  proof  by  affidavits  that  there 
had  been  a  waiver  of  the  right  on  his  part,  by  arrangement  with 
the  other  creditors :  In  order  to  justify  such  a  departure  from 
the  ordinary  course  of  administering  assets  in  a  CoTU't  of  Equity, 
it  was  held  that  there  ought  to  be  a  specific  instruction  to  the 
Master  to  that  eif  ect  (c) . 

An  executor  of  an  executor  is  entitled  to  retain,  out  of  the 
assets,  debts  due  from  the  testator,  either  in  his  own  right,  or  as 
the  executor  of  the  deceased  executor  (c/).  So  where  a  bond 
creditor  took  out  administration  de  bonis  non  to  his  debtor,  and 
died  before  he  had  made  any  election  in  what  particular  effects 
he  would  have  the  property  altered  by  retainer ;  it  was  held 
that  the  executor  of  the  creditor,  in  accounting  for  the  assets  of 
the  debtor,  might  deduct  the  debt  {e). 

One  of  three  executors,  who  is  also  one  of  two  joint  creditors, 
has  a  right  of  retainer  in  respect  of  his  joint  debt  (,/'). 

The  administrator  cum  testamento  annexo  of  a  deceased  exe- 
cutor, in  accounting  for  the  executor's  receipts  of  the  assets,  was 
held  {g)  not  to  be  entitled,  by  way  of  discharge,  to  the  amount  of  a 


of  administration  are  granted  to  a 
creditor  -wliose  debt  is  barred,  be  is 
required  to  give  a  bond  not  to  pre- 
fer bis  own  debt :  Coombs  v.  Coomhs, 
L.  E.  1  P.  &  M.  193,  288.  See  as 
to  present  form  of  bond,  ante, 
pp.  351,  788. 

(c)  Spicer  v.  James,  2  Myl.  &  K. 
387 ;  Thompson  v.  Cooper,  1  Coll. 
81. 

{(J)  Hopton  V.  Drijden,  Prec.  Ch. 
ISO;  Thomson  v.  Grant,  1  Euss. 
Cbanc.  Cas.  540,  rn  notis :  But  not 
tbe  executor  of  one  of  several  exe- 
cutors, one  or  more  of  wbom  is 
stm  living:  Prec.  Cb.  181.  Nor 
can  tbe  executors  of  an  executor, 
if  tbey  are  not  tbe  personal  repre- 
sentatives of  tbe  original  testator, 


retain  assets  "wbicb  never  came  in- 
to tbe  bands  or  under  tbe  control 
of  tbe  original  executor :  Re  Covip- 
ton,  30  C.  D.  15 ;  ante,  p.  787. 

(e)  Weeks  v.  Gore,  3  P.  Wms. 
184,  note  to  Croft  v.  Fyke,  in  -w^bicb 
latter  case  a  point  arose,  but  was 
not  decided,  viz. ,  ^wbetber  if  a  debtor 
dies,  ba-ving  made  bis  creditor  exe- 
cutor, and  tben  tbe  executor  dies, 
baving  intermeddled  witb  tbe  goods, 
but  before  probate,  and  before  any 
election  made,  bis  executor  can 
retain. 

(/)  Crowder  v.  Steivart,  16  0.  D. 
8G8  ;  Re  Iluhhach,  29  C.  D.  934. 

(9)  Barge  v.  Brutton,  2  Hare, 
373. 
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debt  owing  from  the  testator  to  tlie  executor  jointly  wit1i  anotlior 
person  as  partner,  the  executor  having  predeceased  such  partner, 
without  having,  in  point  of  fact,  done  any  act  in  the  exercise  of 
his  right  of  retainer.  It  was  not,  however,  at  all  questioned  in 
this  case,  but  indeed  conceded  by  the  Court  (Wigram,  V.-C), 
that  one  of  two  partners  to  whom  a  debt  is  due,  being  made  an 
executor,  might  retain  that  debt.  But  it  was  ruled  that  if  such 
an  executor  dies,  so  that  the  interest  in  the  debt  wholly  devolves 
on  his  surviving  partner,  the  right  of  retainer  ceases,  and  cannot 
be  exercised  by  the  representative  of  the  executor. 

A  widow,  the  administratrix  of  her  late  husband,  whose  estate 
was  insolvent,  was  allowed  to  retain  out  of  the  assets  come  to  her 
hands  as  administratrix  the  amount  of  a  loan  to  him  in  his 
business  out  of  her  separate  estate  {It). 

It  is  clear,  as  there  has  already  been  occasion  to  show  (i),  that  by  executor 
an  executor  de  son  tort  cannot  retain  for  his  own  debt,  even  of  '  '^  *^"  '''" ' ' 
a  superior  degree  to  that  upon  which  he  is  sued.  There  is, 
indeed,  one  exception  to  this  rule ;  for  a  party  who,  by  stat.  43 
Eliz.  c.  8,  becomes  executor  de  son  toH,  in  consequence  of  a  gift 
to  him  of  the  intestate's  efifects  by  an  administrator  who  has 
obtained  the  grant  fraudulently  (h),  is,  by  the  express  jDro vision 
of  that  Act,  allowed  to  retain  (/). 

If  the  same  person  be  the  personal  representative  both  of  the  case  where 
creditor  and  of  the  debtor,  he  may  retain  out  of  the  effects  of  tative^7th^" 
which  he  is  possessed  as  the  representative  of  the  debtor  to  creditor  is 
satisfy    the   debts   due   to   him   as   the   representative   of   the  represeutative 

creditor  {m) .  of  the  debtor : 

If  there  are  two  joint  and  several  obligors,  and  one  of  them  if  two  are 
dies,  having  made  the  obligee  his  executor,  in  such  case  the  Jom%  ai"! 
obligee,  if  he  has  not  received  satisfaction  out  of  the  assets  of  bound,  and 
the  deceased  obligor,  may  sue  the  survivor;   for,  being  jointly  theobli^Te 
and  severally  bound,  he  may  sue  which  of  them  he  pleases,  and  l^i^  executor, 
though  the  debt  be  one,  yet  the  obligations  are  several;  and  no  retain  or^sue^'^ 


the  survivor. 


(/O  Re  3Iaij,  45  C.  D.  499.  {m)  Burnet  v.  Uixe,  1  Eoll.  Abr. 

(0  Ante,  p.  193.  ^"  '  ^^'''•'^-  ^^•)  ^ ;  Fox  v.  Garrett, 

28  Beav.    16 ;    in  wliich  last   case 

(A-)  Ante,  p.  185.  both,  estates  were  being  adminis- 

{l)  Com.  Dig.  tit.  Administrator,  tered  by  the  Court,  and  it  was  held 

(C.  3) ;  Wentw.   Off.  Ex.  Ch.   14,  that  the  administrator  was  bound 

p.  336, 14th  edit.;    Vernon  \.  Curtis,  so  to  retain  at  the  instance  of  the 

2  H.  Black.  26,  note  {b) ;  Toller,  parties  interested  in  the  creditor's 

3G6.  estate. 
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is  jointly 
bound,  can 
retain. 


assets  appear  of  the  value  of  the  debt  to  retain ;  and  there  might 
be  a  judgment,  against  which  he  could  not  retain  {»). 

So  if  llie  obligor  appoint  tlie  obligee  his  executor,  and  there 
are  no  assets  out  of  which  he  may  retain,  the  obligee  may  sue 
the  heir  if  ho  is  bound  (o) . 
A  surety,  If  two  Qxejoiuily  boimd  in  an  obligation,  the  one  as  principal, 

principal  who  ^^^  ^^^  other  as  suretv,  and  on  the  principal's  death,  the  surety 
becomes  his  personal  representative,  and,  on  forfeiture  of  the 
bond,  discharges  the  debt,  he  has  the  ordinary  right  of  retainer 
for  that  debt,  in  preference  to  all  other  creditors  of  equal 
degree  {p). 

If  an  executor  who  is  a  surety  for  a  debt  of  a  testator  pays 
the  debt,  he  has,  as  we  have  seen,  a  right  of  retainer ;  but  he 
must  have  paid  the  debt  as  surety  while  he  had  the  assets  in  his 
control ;  and  therefore  where  an  executor  did  not  make  the  pay- 
ment as  surety  till  after  the  appointment  of  a  receiver,  it  was 
held  that,  as  at  the  time  he  paid  the  debt  there  was  no  money  in 
his  hands,  he  had  no  right  of  retainer  {q) . 

Damages  which  in  their  natm-e  are  arbitrary,  such  as  damages 
founded  on  tort,  cannot  be  retained  (;■) . 

Where  there  are  co-executors  or  co-administrators,  each  being 


which  are 
arbitrary 
cannot  be 
retained. 
An  executor 


[n]  Crosse  v.  Cocke,  3  Eeb.  116; 
;post,  Pt.  III.  Bk.  III.  Ch.  ii.  §  ix. 
p.  1059. 

(o)  Wankford  v.  Wankford,  1 
Salk.  304.  See  further  on  this 
subject,  post,  Pt.  III.  Bk.  ill. 
Ch.  III.  §  IX.  p.  1058. 

{p)  BoydY.  Brooks,  34  Beav.  7; 
afiBi'med  on  appeal,  34  L.  J.  Ch. 
605 ;  Bathurst  v.  De  la  Touche,  34 
Beav.  9,  note ;  Wildes  v.  Dudlow, 
L.  E.  19  Eq.  198.  See  also  ^e  AUen, 
[1896]  2  Ch.  345.  An  executor 
who  was  surety  to  the  Crown  for 
the  testator  and  has  paid  the  debt 
of  his  deceased  principal,  is  entitled 
to  the  Crown's  priority  in  the 
administration  of  his  princii^al's 
estate:  Re  Churcliill,  39  C.  D.  174. 
Where  the  wife  of  the  testator, 
having  real  estate  settled  on  her 
for  life  with  a  general  power  of 
appointment,  had  appointed  it  as 
collateral  security  for  a  mortgage 


debt  of  the  testator  and  had  been 
left  by  the  testator  as  his  execu- 
trix, it  was  held  that  her  right  as 
surety  to  be  indemnified  created  a 
simple  contract  debt  only  and  did 
not  entitle  her  to  retain  as  against 
specialty  creditors :  Ferguson  v. 
Gibson,  L.  E.  14  Eq.  379.  This 
decision  of  Wickens,  V.-C,  was 
approved  by  Cotton,  L.  J.,  in  Re 
lllidge,  27  C.  D.  478,  482. 

(?)  Re  Harrison,  32  C.  D.  395. 

(r)  Loane  v.  Casey,  2  "W.  Black. 
968,  by  Blackstone,  J.  Claims  by 
an  executor  for  breach  of  a  cove- 
nant to  assign  a  policy  and  to  re- 
place furniture,  if  sold,  by  other 
fiu'nitiire  of  like  value,  are  claims 
for  damages  for  breach  of  pecu- 
niary contracts  for  which  there  is 
a  certain  standard  or  measure,  and 
may  therefore,  on  the  authority  of 
Loane  v.  Casey,  be  retained :  Re 
Compton,  30  C.  D.  15. 
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a  creditor  of  the  deceased,  the  one  cannot  retain  for  liis  own  debt  cannot  retain 
to  the  prejudice  of  the  other;  for  several  joint  executors  or  co-executor: 
administrators  are  considered  but  as  one  person  in  law ;  the  pos- 
session of  one  is  the  possession  of  the  other ;  the  receipt  of  one  is 
the  receipt  of  the  other ;  and,  therefore,  the  retainer  of  one  must 
be  considered  as  the  retainer  of  the  other,  and  must  enure,  for 
their  mutual  benefit,  in  the  discharge  of  the  debts  of  both  in 
proportion  {s) . 

In  Kott  V.  Picl-cring  (f),  where,  in  a  creditor's  suit,  a  balance  he  may  retain 
had  been  found,  by  the  Master's  report,  to  be  jointly  due  from  balance  found 
two  executors  to  their  testator's  estate,  and  one  of  the  executors  *«  ^e  due  from 

-«rT->        ij.  1     uunseli  and 

was  a  creditor,  it  was  held  by  Lord  Langdale,  M.  ix.,  that  such  his  co-execu- 
executor  had  a  right  to  retain  his  debt  out  of  the  assets  consist-  gg^g^^."  ^^^ 
ing  of  the  balance  due  from  himself  and  his  co-executor. 

An  executor  or  administrator  may  retain  for  a  debt  due  to  Retainer  for 
himself  though  it  may  be  more  than  six  years  old ;  for  as  an  ^-^^^  gj^ 
executor  may  pay  a  debt  to  another  though  he  might  have  years  old. 
pleaded  the  Statute  of  Limitations,  why  may  he  not  pay  him- 
self? (?/)       In  Hopkinsoii   v.  Leach  (x)  Sir  John  Leach,   V.-C, 
was  of  opinion  that  the  executor  might  retain  in  such  a  case : 
But  his  Honour  directed  the  opinion  of  a  Court  of  Law  to  be 
taken.     The  right  to  retain  w^as  confirmed  in  Stahkchmidt  v. 

L€tt{l/). 

The  Court  will  not  order  a  fund  to  be  paid  out  to  an  executor 
or  administrator  having  the  legal  title  to  a  statute-barred  debt 
merely  in  order  to  enable  him  to  acquire  a  right  of  retainer 
thereout  (::) . 

An  executor  may  retain  a  legacy  against  a  statute-barred 
debt  due  from  the  legatee  to  the  testator  [a) ,  but  he  cannot 
retain  a  statute-barred  debt  for  the  benefit  of  the  estate  as 
against  a  person  claiming  a  legal  right  to  damages  against  the 
estate  {h). 

(s)  Chapman  v.  Turner,  11  Vin.  Budgettw.  Budgett,[imb']\  01^.2^, 

Abr.  72,  tit.  Exors.  (D.)  2,  referred  215.     So  the  creditor  of  an  intestate 

to  by  Wright,  J.,  in  Re   Gilbert,  is  entitled  to  a  grant  of  administra- 

[1898]  1  Q.  B.  at  p.  286.  tion,  although  his  right  of  action  is 

{t)  2  Keen,  1.  barred  by  the  statute:  Coombs  v. 

(m)  Post,  Pt.  IV.  Bk.  11.  Ch.  ir.  Coombs,  L.  E.  1  P.  &  D.  288. 

§  II.  p.  1439.  (2)  Trevor  v.  Hutchins,  [1896]  1 

(x)  7    May,    1819;    MS.    Madd.  Ch.  844. 

Pract.  583,  2nd  edit.  (a)  Re  Taylor,  [1894]  1  Ch.  671  ; 

{y)  1    Sm.  &   G.   415.     See   also  Dingle  v.  Goppen,  [1899]  1  Ch.  726. 

Hill  V.   Walker,  4  Kay  &  J.  166;  {b)  Dingle  \.  Coppen,  uhi  supra. 
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An  executor  or  administrator  cannot,  however,  retain  a  debt 
due  to  himself,  if  it  is  such  as  he  is  prevented  from  enforcing  by 
reason  of  the  Statute  of  Frauds  (c). 

Part  I.  of  the  Land  Transfer  Act,  1897,  has  not  the  effect  of 
conferring  any  now  right  of  retainer  or  prioiity  in  favour  of  the 
personal  representative  as  against  real  assets  ((/ ) . 

(c)  Re  Rownaon,  29  C.  D.  358.  {d)  Re  William,  [1904]  1  Cli.  52. 
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BOOK    THE    THIRD. 

OF  THE  DUTIES  OF  AN  EXECUTOR  WITH  RESPECT  TO 
LEGACIES. 

JiAVINGr  thus  considered  tlie  office  of  an  executor  in  regard 
to  the  payment  of  debts  according  to  the  order  prescribed  by 
law,  it  now  becomes  necessary  to  treat  of  the  duties  which  next 
demand  his  attention  ;  viz.,  those  which  respect  the  payment  of 
legacies. 

A  legacy  is  defined  to  be  "  some  particular  thing  or  things  Definition  of 
given  or  left,  either  by  a  testator  in  his  testament  wherein  an  ^^o^^^- 
executor  is  appointed,  to  be  paid  or  performed  by  his  exe- 
cutor, or  by  an  intestate  in   a  codicil  or  last  Will,  wherein 
no   executor  is   appointed,   to  be  paid   or   performed  by   an 
administrator  "(«) . 


CHAPTER    THE    FIRST. 


WHO  IS  CAPABLE  OF  BEING  A  LEGATEE  :     AND  HEREWITH  OF 
BEQUESTS  TO   CHARITABLE  USES. 

SECTION  I. 

W/io  is  capable  of  being  a  Legatee. 

The  subject  of  the  present  Section  has  been  in  some  degree 
anticipated,  by  the  inquiiy  as  to  the  capability  for  the  office  of 

(rt)  Godolpii.  Pt.  3,  c.  1,  s.  1.  cHldren,  it  was  held  that  specific 
Where  a  testator  directed  that  every  legatees  and  annuitants  and  resi- 
legatee  under  his  Will  shoiild  con-  duary  legatees  were  bound  to  con- 
tribute 1?.  per  cent,  out  of  tribute :  Ward  y.  Grey,  26  Beav. 
his  legacy   to    Mrs.   W.    and    her  485. 
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Of  Legacies. 


[Pt.  HI.  Bk.  III. 


Bankrupt. 


Alien.  ' 

Subscribing 

■vritness. 

1  Vict.  0.  26. 


executor.  The  same  rule  applies  in  both  matters,  that  every 
person  is  capable,  excepting  such  as  are  expressly  forbidden  (/v). 

A  bankrupt  may  be  a  legatee  ;  but  where  a  legacy  belongs  to, 
or  is  vested  in,  a  bankrupt  at  the  commencement  of  his  bank- 
ruptcy, or  is  acquired  by,  or  devolves  on,  him  before  his  discharge, 
it  vests  in  the  trustee  in  his  banki-uptcy  and  is  divisible  amongst 
his  creditors  ((■) . 

An  alien  may  be  a  legatee  (f/) . 

By  stat.  1  Yict.  c.  2G,  s.  15  (which,  however,  does  not  extend 
to  any  "Will  made  before  January  1st,  1838  (<')),  it  is  enacted, 
"  that  if  any  person  shall  attest  the  execution  of  any  Will  (/) 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial  [rj)  devise, 
legacy,  estate,  interest,  gift  (Ji) ,  or  appointment,  of  or  affecting 
any  real  or  personal  estate  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts),  shall  be 
thereby  {i)  given  or  made,  such  devise,  legacy,  estate,  interest. 


{V)  Ante,  p.  158. 

(c)  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  44.  It  must  be 
observed,  bowever,  tbat  legacies 
tbe  payment  of  wbicb  is  by  tbe 
terms  of  tbe  gift  made  conditional 
upon  tbe  legatee  not  being  or  be- 
coming a  bankrupt  do  not  in  tbe 
event  of  tbe  legatee's  bankruptcy 
pass  to  tbe  trustee.  See  2^(^^f> 
p.  1011. 

{d)  See  tbe  Naturalization  Act, 
1870  (33  &  34  Vict.  c.  14),  s.  2. 

(e)  A  legacy  to  a  subscribing 
■witness  to  a  Will  or  codicil  of  j:ier- 
sonalty  before  tbis  date  is  a  good 
legacy:  Brett  v.  Brett,  3  Add.  210; 
Emanutl  v.  Constahle,  3  Euss.  Cb.  C. 
436 ;  Foster  v.  Banbury,  3  Sim.  40. 
Sucb  a  legacy  would  not  be  good 
in  tbe  case  of  a  Will  or  codicil  of 
real  estate  even  before  tbe  above 
date  :  Brdt  v.  Brett,  tibi  supra. 

(/)  Tbe  word  "  WHl  "  extends 
to  a  codicil,  and  to  an  appointment 
by  Will.  See  App.  p.  1865,  and 
ante,  p.  5. 

{g)  Tbe  interest  must  be  a  bene- 
ficial interest  to  tbe  witness  to 
render  tbe  bequest  void.     Tbere- 


fore,  wbere  an  attesting  witness 
was  made  universal  legatee  in  trust 
for  tbe  testator's  widow,  it  was  beld 
tbat  tbe  bequest  was  not  null  and 
void  under  tbe  statute :  In  the  goods 
of  Byder,  Prerog.  2  Notes  of  Cas. 
452  ;  Cressivell  v.  Cresswell,  L.  E. 
6  Eq.  69. 

(h)  A  solicitor  was  one  of  tbe 
attesting  witnesses  of  a  Will.  Tbe 
Will  declared  tbat  be  sbould  be 
entitled  to  cbarge  and  receive 
payment  for  all  professional  busi- 
ness to  be  done  by  bim  under  tbe 
Will,  in  tbe  same  manner  as  be 
migbt  bave  done  bad  be  not  been 
tbe  executor.  It  was  beld  tbat  be 
was  probibited  by  tbis  section  from 
receiving  tbat  wbicb  was  not  a  debt 
enforceable  at  law,  but  a  beneficial 
gift  wbicb  could  only  be  claimed  by 
virtue  of  tbe  direction  in  tbe  Will : 
Be  Barber,  31  C.  D.  665  ;  Be  BooJey, 
40  C.  D.  1. 

(?■)  I.e.,  by  tbe  same  instrument 
wbicb  is  attested.  Tberefore  a  be- 
quest of  a  legacy  by  a  Will  is  not 
void  because  tbe  legatee  attests  a 
codicil  wbicb  gives  bim  notbing ; 
nor  does  a  residuary  legatee  of  a 
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gift  or  appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  "Will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person  or  wife 
or  husband  (A-) ,  be  utterly  null  and  void,  and  such  person  so 
attesting  shall  be  admitted  as  a  witness  to  prove  the  execution 
of  such  "Will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  "Will." 

This  clause  follows  almost  verbatim  the  language  of  the 
stat,  25  Geo.  II.  c.  6,  except  that  the  stat.  of  Geo.  II.  did  not 
contain  the  words  "or  to  whose  wife  or  husband "  in  the  earlier 
part,  or  the  words  "  or  to  prove  the  validity  or  invalidity 
thereof,"  towards  the  close  of  the  section.      Consequently  the 


share  of  a  residue  lose  it  by  attest- 
ing a  codicil  which,  by  revoking 
legacies,  increases  the  residuary 
share  :  Ournerj  v.  Onrney,  3  Drewr. 
208  ;  Tempest  v.  Tempest,  2  Kay  & 
J.  635 ;  Re  Marcus,  (1887)  57  L.  T. 
399;  Re  Trotter,  [1899]  1  Ch.  764. 
A  testatrix  by  her  Will  gave  a  share 
of  her  residuary  real  and  personal 
estate  to  the  husband  of  one  of  the 
attesting  witnesses  of  the  "Will.  By 
a  codicil  which  was  attested  by  other 
witnesses,  the  testatrix,  after  a  direc- 
tion to  her  executors  to  allow  an  ex- 
tended time  for  payment  of  a  debt 
due  to  her  from  one  of  the  legatees, 
confirmed  her  Will  in  other  respects. 
It  was  held  that  the  diily  attested 
codicil  had  the  effect  of  republishing 
and  incorporating  the  Will  so  as  to 
render  the  gift  to  the  husband  valid 
notwithstanding  the  attestation  of 
the  Will  by  his  wife  :  Anderson  v. 
Anderson,  L.  E.  13  Eq.  381.  See 
also  Re  Trotter,  ubi  supra,  and  cf. 
Re  Ekom,  [1894]  1  Ch.  303. 

{k)  A  testator  left  by  Will  aU  his 
real  and  personal  estate  to  his  wife 
for  life,  and  after  her  death  to  be 
equally  divided  between  such  of  his 
children  as  should  be  living  at  her 
death,  and  in  the  event  of  any  of 
his  daughters  being  married  at  his 
wife's  decease  such  proportion  as 

W.E. — VOL.  T. 


they  might  be  entitled  to  should  be 
left  to  them  and  their  children  ex- 
clusively, and  should  in  no  way  be 
controlled  by  their  husbands.  At 
the  death  of  the  testator's  widow 
one  of  his  daughters  was  living  who 
had  several  children.  Her  husband 
had  been  one  of  the  attesting  wit- 
nesses of  the  Will.  Held  that  the 
gift  to  the  datighter  was  void  under 
this  section,  but  that  her  children 
were  not  to  be  disappointed  by  her 
disability,  but  took  an  immediate 
interest  in  her  share  as  tenants  in 
common:  Re  Clark,  31  C.  D.  72; 
cf.  JuU  V.  Jacobs,  3  C.  D.  703.  In  Re 
Toivnsend's  Estate,  34  C.  D.  357, 
the  doctrine  of  acceleration  was  not 
applicable,  but  Chitty,  J.,  said 
(p.  360) :  "I  accept  without  ques- 
tion Vice-Chancellor  Malins'  de- 
cision in  JuU  V.  Jacobs,  and  should 
feel  bound  to  follow  it  if  the  case 
were  one  which  allowed  the  appli- 
cation of  the  doctrine  of  accelera- 
tion." Sect.  15  of  the  Wills  Act, 
though  avoiding  {inter  alia)  a  devise 
to  the  wife  of  an  attesting  witness, 
quoad  her  interest,  does  not  strike 
the  devise  out  of  the  Will.  The 
Will  must  therefore  be  construed 
before  sect.  15  is  applied:  Re 
TorvnsenJ's  Estate,  uhi  supra ;  Alpin 
V.  Stone,  [1904]  1  Ch.  543. 

3f 
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case  of  Doe  v.  ilZ/VA' (/),  whieh  was  decided  upon  the  earlier 
statute,  appears  to  bo  an  autliority  applieaLle  to  tlio  construction 
of  the  statute  of  Victoria.  It  was  there  held  by  Lord  Denman 
and  Bolland,  13.,  as  judges  of  the  Court  of  Common  Pleas  at 
Lancaster,  that  the  statute  of  Geo,  II.  makes  void  a  devise  to 
an  attesting  witness,  although  there  be  three  other  attesting 
witnesses  to  the  Will. 

And  accordingly  it  was  afterwards  held,  by  Wood,  V.-C,  in 
Wigan  v.  Mouiaiid  {m),  in  the  construction  of  the  statute  of 
Victoria,  that  where  the  execution  was  attested  by  two  marks- 
men, and  signed  also  by  two  other  persons  as  witnesses,  the 
signatures  of  the  latter  must  be  deemed  to  have  been  affixed 
likewise  in  attestation  of  the  Will,  and  not  as  merely  verifying 
the  attestation  of  the  marksmen ;  and  therefore  that  a  legacy  to 
the  wife  of  one  of  them  failed  (»). 

It  may  be  observed,  that  although  a  man  could  not  before 
the  Married  Women's  Property  Act  make  a  grant  to  his  wife, 
nor  enter  into  a  covenant  mtli  her  (for  such  grant  would  have 
been  to  suppose  her  separate  existence,  and  to  covenant  with  her 
would  have  been  to  covenant  with  himself),  yet  he  might 
bequeath  anything  to  her  by  Will ;  since  that  could  not  take 
effect  till  after  the  coverture  was  determined  by  death  (o) . 

The  marriage,  after  attestation  of  a  Will,  of  a  devisee  to  one 
of  the  attesting  witnesses  does  not  affect  the  validity  of  the 
devise  (jj). 

SECTION   IL 

Of  Bequests  to  Superstitious  and  Charitahle  Uses. 

All  bequests  to  superstitious  uses  are  illegal  and  void ;  but 
bequests  to  charitable  uses  are  not  only  legal  and  valid,  but  are, 


(0  1  Mood.  &  Eob.  288. 

(m)  11  Hare,  157. 

(tt)  But  it  lias  been  decided  that 
wliere  a  Will  lias  been  executed  in 
tlie  presence  of  two  witnesses,  and 
in  addition  to  their  signatures  the 
signature  of  a  third  person  who  is 
also  legatee  api^ears  at  the  foot  of 
the  Will,  the  Court  will  receive 
evidence  to  explain  why  such  sig- 
nature was  written,  and  if  it  be 
satisfied  that  it  was  not  written 


with  the  intention  of  attesting  the 
signature  of  the  deceased,  it  will 
order  it  to  be  omitted  from  the  pro- 
bate. In  which  case  the  validity 
of  the  legacy  would  not  be  affected : 
In  the  goods  of  Sharman,  L.  E.  1 
P.  &  D.  661;  PMndfiekl  v.  Rand- 
ficld,  8  H.  L.  C.  225,  228,  note  (c). 

(o)  1  Black.  Comm.  442 ;  Co.  Lit. 
112. 

{p)  Thor-pe  v.  Bestwich,  6  Q.  B. 
D.  311. 
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in  some  measure,  favoured  in  our  law,  provided  that  they  are  of 
personal  property,  in  no  way  connected  with  land. 

With  resjDect  to  what  shall  be  regarded  as  superstitious  uses,  Bequeststo 
the  effect  of  the  statute  1  Edw.  YI.  c.  14  (although  it  relates  ^^^l^^^ 
only  to  superstitious  uses  of  a  particular  description,  existing  at 
the  time  it  passed)  ((/),  has  been  taken  to  be,  that  if  any  real  or 
personal  property  whatever  shall  have  been,  or  shall  be,  given, 
assigned,  limited,  or  appointed  to  have  continuance,  for  ever,  or 
for  a  time  only,  towards  or  for  the  finding  or  maintenance  of  a 
stipendiary  priest,  or  for  the  maintenance  of  an  anniversary  or 
obit,  or  of  any  light  or  lamp  in  any  church  or  chapel,  or  other 
like  intent,  these  and  such  like  gifts  and  dispositions  as  these, 
are  to  be  accounted  within  the  superstitious  uses  intended  to  be 
suppressed  by  the  Act  (r). 

Other  bequests  to  superstitious  uses,  not  mentioned  by  the 
Act,  are  deemed  void  by  the  general  policy  of  the  law :  As  a 
devise  for  the  good  of  the  soul  of  the  devisor  (s). 

So,  before  the  passing  of  the  statute  of  2  &  3  Wm.  IV.  c.  115, 
it  was  held  that  a  bequest  for  the  education  of  persons  in  the 
Roman  Catholic  faith  was  invalid  {t) .  But  that  statute  appears 
to  put  persons  professing  the  Eoman  Catholic  religion  upon  the 
same  footing  with  respect  to  their  schools,  places  for  religious 

{q)  See    Cary    v.    Abbot,    7   Ves.  cote  could  be  supj)ortecl  as  a  cliarit- 

495,  and  Doe  v.  Hatvthorn,  2  B.  &  able  gift  as  intended  for  tbe  benefit 

A.  103.  of    the  public.      Compare  Doe  v. 

(r)  Duke    on    Charitable    Uses,  ^«'^^^^«^'^  2  B.  &  Aid.  103.     For- 

106,    p.    349,  Bridgman's   edition;  ^^^'^^  ^  ^«^"^^*  «*  ^  f^^^'l  *«  ^^ 

West  V.  Shuttleworth,  2  M.  &  K.  ^P?^^*^  *°'-'  ^  J^^^^^'  °^'  assembly 

684  :  So  it  was  held  by  Lord  Lang-  ^^''  ^^''^'^^^^^  *^^  ^^^^'^  ^^^  ^^^^  ^^- 

dale,     in   Att.-Gen.   y.    The  Fish-  structmg  the  people  m  the  Jewish 

momjers'     Company,    2   Beav.    151,  ^^^'S^^^>    ^^s    held    invalid:    Da 

that  establishments  or  foundations  ^'^^^^  ^-  ^'  ^«*'  ^^^^  ^28  ;  Pick- 

for  securing  prayers  for  the  souls  '"''"^  ^-  ^^^^M'^^  2  Yes.  272,  274, 

of  the  dead  are  tJ  be  deemed  super-  ^'^^'    ^^^^^ridge    y.    ThacJcivell,    7 

stitious,  and  within  the  statute  of  ^^''  ^^'  '^^-  ^^*  ^^  Straus  y.  Gohl- 

Edw.  YI.     And  this  decision  was  *'""^'  ^  ^"^-  ^^"^^  ^^^^^  ^^^^^  ^^  ^i^" 

affirmed  by  Lord  Cottenham,  5  M.  ^-  ^^^^^^^^eU,  Y.-C,  that  a  bequest 

&  Cr.  11.     See  also  Heath  v.  Chap-  ^°    ^^^^^    P^^'°^^    professmg    the 

man,  2  Drewr.  426.  Jewish  religion  obserye  its  rites  is 

good.     And  now  Jewish   charities 

(s)  li.  y.  Lady  Portington,  1  Salk.  by  stat.  9   &  10  Yict.  c.  59  (which 

162.  However,  in  r/io/'H^ojt  V. //oive,  is  retrospective)  are  placed  on  the 

31   Beay.    14,   Lord  Eomilly  held  same  footing  as  those  of  Dissenters : 

that  a  trust  for  the  promulgation  Re  MicheVs  Trusts,  28  Beay.  39. 
of  the  doctrines  of  Joanna  South-  {t)  Cary  v.  Abbot,  7  Yes.  490. 

3f2 
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worship,  education  and  charitable  purposes,  as  Protestant  Dis- 
senters :  And,  therefore,  since  the  passing  of  tlio  Act  (wliich  has 
been  held  to  bo  retrospective)  (?^),  a  legacy  given  to  trustees  to 
appropriate  the  money  in  such  way  as  they  may  judge  best 
calculated  to  promote  the  knowledge  of  the  Roman  Catholic 
Christian  religion  among  the  poor  and  ignorant  inhabitants  of  a 
particular  district  was  held  to  be  valid  (.r) ;  but  this  statute  does 
not  render  valid  a  bequest  of  sums  of  money  to  be  paid  to  certain 
Roman  Catholic  priests  and  chapels  as  soon  as  possible  after  the 
death  of  the  testator,  that  he  may  have  the  benefit  of  their 
prayers  and  masses  {y) :  nor,  perhaps,  a  bequest  in  trust  to  apply 
tlie  proceeds  of  a  fund  in  printing  and  promoting  the  circulation 
of  a  treatise  in  a  foreign  language  which  inculcates  the  doctrine 
of  the  absolute  and  inalienable  supremacy  of  the  Pope  in  Eccle- 
siastical matters  (s). 

With  respect  to  bequests  relating  to  Protestant  Dissenters, 
the  Coiu't  will  administer  a  fund  given  to  maintain  a  society  of 
Protestant  Dissenters  promoting  no  doctrine  contrary  to  law, 
although  such  as  may  be  at  variance  with  the  doctrine  of  the 
Established  Church  {a).  So  in  The  Attorney- General  v.  Hick- 
man  (h),  a  legacy  was  established,  which  was  given  for  encour- 
aging such  non-conforming  preachers  as  preach  God's  word  in 
places  where  the  people  are  not  able  to  allow  them  a  sufficient 
and  suitable  maintenance,  and  for  encouraging  the  bringing  up 
some  to  the  work  of  the  ministry  who  are  designed  to  labour  in 
Grod's  vineyard  among  the  Dissenters,  leaving  the  particular 
mode  to  the  trustees  [c) . 

(t<)  Bradshaw  v.  Tasher,  2  M.  &  (c)  See  further  on  the  subject  of 

E.  221.  bequests    relating    to     Dissenters, 

{x)   West  V.  Shutthworth,  2  M.  &  Att.-Oen.  v.  Baxter,  1   Vern.  248; 

K.  684.     See  further  as  to  Eoman  Waller  v.   Childs,  Ambl.  524 ;  Doe 

Catholic  charities,    stat.    23    &   24  v.  Aldridge,  4  T.  E.  264;  Doe  v. 

Vict.  c.  134.  CopestaJi-e,   6  East,  328 ;  Moggridge 

{tj)   West  V.  Shuttleworth,  2  M.  &  v.  ThachveU,  1  Ves.  36;  Att.-Gen. 

K.  684.     See  also  accord.,  Heath  v.  v.  Foivlcr,  15  Ves.  85;  Att.-Oen.  v. 

Chajnnan,  2  Drewr.  417  ;   Be  Blnn-  Wansay,  Hid.  231 ;  Davis   v.  Jen- 

delVs  Trust,  30  Beav.  360.  Mns,   3  Ves.  &  B.   158;   Att.-Oen, 

(z)  De  ThemmintSY.  DeBonneval,  \.  Pearson,  7  Sim.   290;  Att.-Oen. 

5Euss.  288.  V.    Shore,    11    Sim.    592;    Shore  y. 

(a)  Att.-Gen.  Y.  Pearson,  3  Meriv.  Wilson,  9  CI.  &  F.  355;  Att.-Oen. 

353,  by  Lord  Eldon;  cited  by  Lord  v.  Wilson,  16  Sim.  210;  Shreiusbury 

Cottenham,    West  v.    Shutileiuorth,  v.  i/or?i%,  5  Hare,  406 ;  Att.-Oen. 

2  M.  &  K.  684,  696.  v.  Lawes,  8  Hare,  32  ;  Be  Barnett, 

{b)  2  Eq.  Cas.  Abr.  193.  29  L.  J.  Ch.  871. 
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There  is  a  distinction,  with  respect  to  the  application  of  the  Distinction 
fund  bequeathed,  between  bequests  made  in  favour  of  uses  com-  superstitious 
prised  within  the  statute  1  Edw.  VI.  and  bequests  of  the  nature  '^^^'^  Y  Mw 
above  mentioned,  which  are  merely  void  as  bequests  to  super-  vi.  and  those 
stitious  uses.     That  statute  provides  that  the  bequests  made  void  gpg^tlvTof  it. 
by  it  shall  vest  in  the  Crown  beneficially  ((/)  :    But  where  the 
bequest,  althougli  not   within  the  statute,  is  merely  void,  as 
being  to  superstitious  uses,  the  King  shall  not  take  it  benefi- 
cially ;    yet  if  it  be  of  a  charitable  nature,  it  shall  not  be  so  far 
void,  as  that  it  shall  result  to  the  heir  or  next  of  kin  of  the 
testator  ;  but  the  King,  by  sign  manual  directed  to  the  Attorney- 
Greneral,  may  order  to  what  charitable  purpose  it  shall  be  dis- 
posed {e)  :  Where,  however,  there  is  nothing  of  charity  in  the 
object  of  a  legacy,  which,  not  being  within  the  terms  of  the 
statute  of  Edw.  VI.,  fails  merely  on  account  of  its  illegality  (as 
in  the  instance  put  above   of   money  to   be   paid  to   Eoman 
Catholic  priests,  in  order  that  the  testator's  soul  may  have  the 
benefit  of  their  prayers  and  masses) ,  the  next  of  kin  or  residuary 
legatees,  as  the  case  may  be,  are  entitled  to  the  benefit  of  the 
failure  (,/). 

With  respect  to  bequests  to  charitable  uses,  testamentary  dis-  Bequests  to 
positions  to  charitable   or  public  purposes  of  money  or  other  ^ggg  where 
personal   estate,  not   connected  with  real  property,  are  valid.  <ieath  of  tes- 
But  with  regard  to  bequests  of  land,  or  arfectmg  land,  m  cases  before 
where  the  testator  died  on  or  before  5th  August,  1891  {g),  the  fg^g??^*  ^' 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42),  51  &  52  Vict, 
which  amends  and  consolidates  the  former  law  (chiefly  contained  ^-  ^'^  (^lort- 

\  -^  mam  and. 

in  the  Act  9  Greo.  II.  c.  36),  enacts.  Part  II.  {h),  s.  4,  sub-s.  (1)  :  Charitable 

Uses  Act) . 

((/)  Where  tlie  gift  is  for  the  bene-  (/)  West  v.  SJmttleworth,  2  M.  & 

fit  of  the  poor,  but  connected  mdi-  K.    684 ;     Heath    v.    Chapman,    2 

visibly  with  superstitious  uses,  made  Drewr.  417. 

void  by  the  Act,  the  whole  goes  to  (y)  As  to  Wills  of  testators  dying 

the    Crown:     Att.-Oen.    v.    Fish-  after  this  date,  see  54  &  55  Vict. 

mongers'  Co,,  5  M.  &  Cr.  15,  16.  c.  73,  post,  p.  817. 

(e)  R.  v.  Lady  Partington,  1  Salk.  {h)  Part  I.  of  the  Act  provides 

162  ;  Da  Costa  y.  De  Pas,  Ambl.  228,  by  sect.  1  for  the  forfeitm-e  to  His 

and  see  pos<,  pp.  827,  828.     But  the  Majesty  of  land  assured  to  or  for 

testator  may  prevent  the  applica-  the  benefit  of,   or  acquired  by  or 

tion  of  this  rule  by  a  proviso  in  his  on    behalf  of,   any   corporation   in 

Will  that  if  the   trusts  should  be  mortmain,    otherwise    than    under 

held  void,  the  trustees  should  stand  the  authority  of  a  licence  from  His 

possessed  in  trust  for  his  executors  Majesty  or  of   a  statute.     Sect.  2 

or   administrators:    Dc   Tliemmines  gives  power  to  His  Majesty  to  grant 

v.  De  Bonneval,  5  Euss.  288.  licences  in  mortmain. 
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"Subject  to  the  savings  and  exceptions  contained  in  tliis  Act, 
every  assurance  of  land  (/)  to  or  for  the  benefit  of  any  charitable 
uses,  and  every  assurance  of  personal  estate  to  bo  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses, 
shall  be  made  in  accordance  with  the  requirements  of  this  Act, 
and,   unless   so   made,  shall   bo   void  (/<•).      (2)  The  assurance 
must  bo  made  to  take  effect  in  possession  for  the  charitable  uses 
to  or  for  the  benefit  of  which  it  is  made  immediately  from  the 
making  thereof.     (3)  The  assm^ance  must,  except  as  provided 
by  this  section,  be  without  any  power  of  revocation,  reservation, 
condition,  or  provision  for  the  benefit  of  the  assuror,  or  of  any 
person  claiming  under  him."      Sub-sect.  (4)  permits  (provided 
that  the  assurance  reserves  the  same  benefits  to  persons  claiming 
under  the   assuror  as   to   the   assuror  himself)    (i.)  the   grant 
or  reservation  of   a  peppercorn  or  other   nominal  rent ;    (ii.) 
the  grant  or  reservation  of  mines  or  minerals  ;  (iii.)  the  grant  or 
reservation  of  any  easement ;  (iv.)  covenants  or  provisions  as  to 
the  erection,  repair,  position,  or  description  of  buildings,  the  for- 
mation or  repair  of  streets  or  roads,  drainage  or  nuisances,  and 
covenants  or  provisions  of  the  like  nature  for  the  use  and  enjoy- 
ment as  well  of  the  land  assured  as  of  any  other  adjacent  or 
neighboui'ing  land ;    (v.)  a  right  of  entry  on  non-payment  of 
such  rent  or  on  breach  of  any  such  covenant  or  provision ;  and  (vi.) 
any  stipulations  of  the  like  nature  for  the  benefit  of  the  assm-or  or 
any  person  claiming  under  him.     After  a  provision  as  to  the 
consideration  where  the  assurance  is  made  in  good  faith  on  a 

{i)    "Land"  in  sect.  10  of  tliis  2  Ch.  389.     Cf.  Re  Byhiml,   [1903] 

Act  was  defined  as  including  tone-  1  Ch.  467.     Metropolitan  Consoli- 

ments    and    hereditaments    corpo-  dated  3^  per  cent.  Stock  was  held 

real  and  incorporeal  of  whatsoever  by  Kekewich,  J.,  to  confer  on  the 

tenure,  and  any  estate  and  interest  holders  an  interest  in  land  within 

in  land.     But  by  sect.  3  of  the  Act  the     meaning     of     the     repealed 

of  1891  (54  &  55  Vict.  c.  73)  that  section   of  the  Act    of    1888  :    lie 

definition  was  repealed,  and  now  Crossley,    [1897]    1    Ch.    928.     See 

in    both    Acts     "land"     includes  ^ws^,  p.  817. 

"  tenements      and     hereditaments  {Ji)  This  section,  so  far  as  it  aj)- 

corporeal   or    incorporeal    of    any  plies  to  Wills,  is  inconsistent  with 

tenure,  but  not  money  secured  on  and  repealed  by  sect.  5  of  the  Act 

land  or  other  personal  estate  aris-  of  1891,  but  remains  in  force  so  far 

ing  from  or  connected  with  land."  as  it  is  applicable  to  deeds.      The 

This  exception  has  been  held   to  devise  of  a  reversionary  interest  in 

cover  the  case  of  land  devised  on  real  estate  to  a  charity  is  now  valid : 

trust  for  sale  :  Re  WilMnson,  [1902]  Re  Hume,  [1895]  1  Ch.  422. 
1  Ch.  841;    Re   Sideluttom,  [1902] 
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sale,  sub-sect.  (6)  continues :  "  If  the  assurance  is  of  land,  not 
being  land  of  copyliold  or  customary  tenure,  or  is  of  personal 
estate,  not  being  stock  in  tlie  public  funds,  it  must  be  made  by 
deed  executed  in  the  presence  of  at  least  two  witnesses."  By 
sub-sect.  (7)  "  If  the  assurance  is  of  land,  or  of  personal  estate, 
not  being  stock  in  the  public  funds,  then,  unless  it  is  made  in 
good  faith  for  full  and  valuable  consideration,  it  must  be  made 
at  least  twelve  months  before  the  death  of  the  assuror,  including 
in  those  twelve  months  the  days  of  the  making  of  the  assurance 
and  of  the  death."  If  the  assurance  is  of  stock  in  the  public 
funds  there  is  a  like  provision  for  its  transfer  six  months  before 
the  death,  and  by  sub-sect.  (9)  "  If  the  assurance  is  of  land,  or 
of  personal  estate  other  than  stock  in  the  public  funds,  it  must, 
within  six  months  after  the  execution  thereof,  be  enrolled  in  the 
Central  Office  of  the  Supreme  Court  of  Judicature,  unless  in  the 
case  of  an  assurance  of  land  to  or  for  the  benefit  of  charitable 
uses,  those  uses  are  declared  by  a  separate  instrument,  in  which 
case  that  separate  instrument  must  be  so  enrolled  within  six 
months  after  the  making  of  the  assurance  of  the  land"  (/). 

Part  III.  sect.  6  of  the  Act  exempts  from  its  provisions,  sub- 
ject to  certain  limitations  {m),  assurances  of  land  and  assurances 
by  Will  of  personal  estate  to  be  applied  in  or  towards  the  pur- 
chase of  land  for  the  purposes  only  of  a  public  park,  a  school- 
house  for  an  elementary  school,  or  a  public  museum  («):  "  Pro- 
vided that  a  Will  containing  such  an  assurance,  and  a  deed 
containing  such  an  assurance  and  made  otherwise  than  in  good 
faith  for  full  and  valuable  consideration  (o),  must  be  executed 
not  less  than  twelve  months  before  the  death  of  the  assiu-or,  or 
be  a  reproduction  in  substance  of  a  devise  made  in  a  previous 
Will  in  force  at  the  time  of  such  reproduction,  and  which  was 
executed  not  less  than  twelve  months  before  the  death  of  the 
assuror,  and  must  be  enrolled  in  the  books  of  the  Charity  Com- 
missioners within  six  months  after  the  death  of  the  testator,  or 

(?)  Sect.  5  gives  power  to  remedy  meanings  corresponding  with  '  as- 

omissions  to  enrol  within  the  re-  surance,'     and      'Will'     includes 

quisite  time,  and  by  sect.  10  "  as-  codicil." 

surance"  is  stated  to  include  "a  (hi)  In    a    Will    not    exceeding 

gift,      conveyance,      appointment,  twenty  acres  for  a  park,  two  acres 

lease,   transfer,    settlement,    mort-  for  a  public  museum,  and  one  acre 

gage,  charge,  incumbrance,  devise,  for  a  schoolhouse. 

bequest,  and  every  other  assurance  [n)  For  definitions  of  these  terms, 

by  deed,  Will,  or  other  instrument;  see  sect.  6,  sub-sect.  4. 

and  'assure'  and  'assuror'  have  (o)  Defined  sect.  10  (iv.). 
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in  case  of  a  deed  the  execution  of  the  deed"  (7;).     Part  11.  of 
the  Act  (7)  is  not  to  apply  in  the  case  of  assurances  for  the 
Universities  of  Oxford,  Cambridge,  London,  Durham,  and  the 
Victoria  University,  or  their  colleges,  or  to  the  Colleges  of  Eton, 
Winchester,  and  Westminster,  for  the  Letter  support  and  main- 
tenance of  tlie  scholars  on  the  foundation  of  such  last-mentioned 
colleges,  or  to  Kehle  College  (sect.  7)  (r).     The  Act  does  not 
extend  to  Scotland  or  Ireland,  nor  does  it  affect  the  operation  or 
validity  of  any  charter,  licence,  or  custom  in  force  at  the  passing 
of  the  Act  (13th  August,  1888)   enabling  land  to  be  assured 
Land  for         or  held  in  mortmain  (sects.  11  and  12).      The  Act  53  &  54 
dwellin^s*^  ^^^  Vict.  c.  16,  provides  that  Parts  I.  and  11.  of  the  Mortmain  and 
excepted  from  Charitable  Uses  Act,  1888,  shall  not  apply  to  assurances  of  land 
c.  42.  "  or  personal  estate  to  be  laid  out  in  land  for  the   purpose  of 

providing  dwellings  for  the  working  classes  in  any  populous 
place  (s) . 
To  what  sort        Under  the  repealed  Mortmain  Act  (9  Geo.  11.  c.  36),  as 
the^Mortmain  ^-^iider  the  Act  of  1888,  there  was  no  restriction  upon  any  one 
Acts  apply,      from  leaving  a  sum  of  money,  or  any  other  estate  purely  per- 
sonal, to  charitable  uses  (/'),  yet,  not  only  devises  of  land,  copy- 
hold (?<)  as  well  as  freehold,  and  bequests  of  money  to  be  invested 
in  land,  were  held  void,  but  also  such  bequests  as  in  any  manner 
affect  or  relate  to  interests  in  real  property.     Thus,  bequests  to 
charities  of  money  charged  on  real  estate  {x),  or  of  money  to 

(p)  And  see  55  Yict.  c.  11.  in  wHcli  case  his  Lordship  after- 

{(j)  Sects.  4  and  5.  wards   observed:  "As   it  is   often 

(r)  These    exemptions    are    not  said  in  old  books,  that  '  I  was  by  at 

affected  by  the  Act  of  1891.    See  the  making  of  the  Act  of  Parlia- 

sect.  10,  jiost,  p.  819.  ment,  and  the  meaning  and  inten- 

(s)  The    quantity   of    land    that  tion  of  it  was  then  said  to  be  this 

may  be  assured  by  Will  must  not  or  that,'  so  I  was  by  at  the  making 

exceed    five    acres,   and    the  Will  of  this  statute,  and  it  was  at  that 

must  be  enrolled  within  six  months  very  time  said  by  the  legislators, 

after  probate.     "Populous  place"  that  it  would  not  hinder  any  charit- 

is  defined,  sect.   1.     And   see   also  able  disposition  of  a  personalestate." 

55  &  56  Vict.  c.  29,   s.    10,  for  a  "There  is  no  prohibition  of  any 

further  exemption  for  land  required  amount    of    testamentary    charity 

for  Technical  and  Industrial  Insti-  confined    to    pure    personal    pro- 

tutions.      The   exceptions,  general  per ty  ":  j*er  James,  L.  Z./\Q.Attree 

and  special,  from  the  provisions  of  v.  Hawe,  9  C.  D.  337,  345. 
the  Mortmain  Act  are  collected  in  [u)  Arnold  v.   Chapman,  1  Ves. 

Chron.  Index  to  the  Statutes,  18th  Sen.  108;  Doe  v.  Waterton,  3  B.  & 

edit.  pp.  813—815.  A.  149. 

{t)  ByLordHardwicke,in*S'o?Ts%  (x)  Arnold  v.   Chapman,   1  Ves. 

V.  HoUins,  Highm.  174 ;  9  Mod.  221,  Sen.  108.    See  AU.-Gm.  y.  HarUy, 
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arise  from  the  sale  of  real  estate  (//),  even  though  such  real 
estate  is  partnership  property  (;:),  or  the  proceeds  of  growing 
crops  (c/),  bequests  of  terms  for  years  {b),  or  of  money  due  on 
mortgage  [c),  or  of  money  secured  on  turnpike  tolls  (r/),  or  of 


SMadd.  321  ;  Bruokw  Badley,'L.li. 
4  Eq.  106 ;  3  Ch.  672. 

{y)  Att.-LStn.  v.Weymuuth,  Ambl. 
20 ;  Waite  v.  Webh,  Madd.  &  Geld. 
71.  So  a  legacy  payable  out  of 
personalty,  and  of  the  proceeds  of 
the  sale  of  real  estate,  cannot, 
whilst  it  remains  unpaid,  be  be- 
queathed by  the  legatee  for  charit- 
able pui'poses.  Nor  can  there  be 
any  ai^portionment,  so  as  to  make 
that  part  of  the  legacy  which 
would  be  paid  out  of  personalty 
available  for  the  charitable  be- 
quest :  Brook  v.  Badky,  L.  R.  3 
Ch.  672  ;  Ashworth  v.  Mann, 
15  C.  D.  363  ;  Be  Watts,  27  C. 
D.  318  ;  29  C.  D.  947.  In  the 
case  of  Be  Hills'  Trusts,  16  C.  D. 
173,  however,  Malins,  Y.-C,  held 
that  there  must  be  an  aj^portion- 
ment :  a  decision  which  was  not 
followed  in  the  more  recent  case 
above  cited. 

(2)  Ashworth  v.  Munn,  15  CD. 
363. 

(a)  Symonds  v.  Marine  Society,  2 
Giff.  325. 

[h)  Att.-Qen.  v.  Graves,  Ambl. 
155;  Att.-Gen.  v.  Tomkins,  Ambl. 
216;  Juh)iston  v.  Sioann,  3  Madd. 
457.  But  fixtures  in  a  house  will 
pass  by  a  bequest  to  a  charity  : 
Ibid.  The  case  of  Johnston  v. 
Swann,  however,  if  and  so  far  as 
conflicting  with  Lewis  v.  Allenhy, 
L.  E.  10  Eq.  668.  was  treated  by 
the  Court  of  Appeal  as  overruled  in 
Be  Piercy,  [1898]  1  Ch.  565 ;  post, 
p.  815,  n.  {k). 

(c)  Att.-Gen.  v.  Meyrick,  2  Ves. 
Sen.  44;  Att.-Gen.  v.  Caldwell, 
Ambl.  635  ;  White  v.  Evans,  4  Ves. 
21 ;   Johnston  v.  Swann,   3   Madd. 


457  (as  to  which  case  see  note  (/>), 
siqrrti);  Alexander  v.  Brame,  30 
Eeav.  153 ;  Be  Watts,  29  0.  D.  947, 
in  which  case  it  was  held  that  a 
sum  secured  by  a  mortgage  of  an 
interest  under  a  settlement,  the 
funds  the  subject  of  which  are  in- 
vested on  mortgage  of  land,  confers 
an  interest  in  land. 

{d)  Knapp  v.  Williams,  4  Ves. 
30,  note.  So  as  to  Harbour  Tolls  : 
Io7i  V.  Ashton,  28  Beav.  379.  These 
cases,  however,  were  questioned  in 
the  case  of  Be  Christmas,  33  C.  D. 
332,  and  the  Coiu't  seemed  to  think 
that  they  could  only  be  supported 
if  the  security  included  a  mortgage 
of  land  on  which  the  tolls  were 
secured  or  the  tolls  the  subject  of 
the  mortgage  were  themselves  an 
incorporeal  hereditament  issuing 
out  of  land,  and  went  on  to  hold, 
overruling  Chitty,  J.,  that  a  bond 
granted  by  Harboxu'  Commissioners, 
assigning  the  duties  which  they 
were  empowered  to  levy  on  ships 
entering  and  leaving  the  haven  or 
loading  and  unloading  in  the  roads 
was  not  an  interest  in  or  affecting 
the  land,  within  the  Mortmain  Act, 
9  Geo.  II.  c.  36,  or  an  incorporeal 
hereditament  issuing  out  of  land, 
and  distinguished  the  case  of  Att.- 
Gen.  V.  Jones,  1  M.  &  G.  574,  from 
the  case  under  consideration,  on 
the  ground  that  the  right  given  to 
levy  tolls  on  all  passing  ships  was 
in  that  case  a  franchise  inseparably 
connected  with  land,  viz.,  the 
Skerries  Lighthouse.  But  in  Be 
David,  43  Ch.  D.  27,  bonds  of  the 
Swansea  Harbour  Trustees  issued 
under  the  powers  of  their  Special 
Act,   and  which    included  among 
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money  secured  upon  the  poor  or  county  rates  (r),  or  by  assign- 
ment of  the  rates  under  a  Local  Paving  and  Ligliting  Act  (./'), 
or  a  grant  by  tlie  Crown  of  the  right  to  lay  chains  in  part  of  the 
river  Thames  to  moor  ships  (ly),  or  of  a  judgment  due  to  a 
testator,  which,  in  his  lifetime,  has  been  reported,  in  a  creditor's 
suit,  to  be  an  incumbrance  affecting  the  real  estate  of  the 
debtor  (//),  are  void.  So,  where  a  testator,  who  has  given  his 
personal  estate  to  charitable  uses,  contracts  to  sell  real  estate, 
but  the  sale  is  not  completed  in  his  lifetime,  his  lien  upon  the 
estate  for  the  amount  of  the  purchase-money  is  an  interest  in 
land,  and  the  purchase-money  will  not  pass  by  his  Will  to  the 
charity  (/').  Nor  will  the  unpaid  premium  payable  for  the  lease 
of  a  house  which  is  in  the  nature  of  purchase-money  and  for 
To  what  sort  which  there  is  a  lien  upon  the  land  (/.•) .  But  policies  of  assur- 
the^Mortmain  ^nce,  by  which  the  dii-ectors  engage  to  "  pay  out  of  the  funds," 
Acts  do  not  Qj.  <«  that  the  funds  shall  be  liable,"  or  that  "  a  share  of  the 
funds  shall  be  paid,"  are  not  so  connected  with  land  as  to  fall 
within  the  Act,  although  the  assets  of  the  assurance  company 
consist  partly  of  real  estate.  And  the  rule  is  the  same,  though 
by  the  policy,  sealed  with  the  company's  corporate  seal,  the 
assured  becomes  a  member  (/).  So  it  was  held  that  shares  in 
joint-stock  companies,  as  canal,  dock,  railway,  water- works, 
gas  light,  and  banking  companies,  and  the  like,  were  not  within 

other  things  tolls  levied  upon  per-  payment  of  a  sum  advanced  by  the 

sons,  cattle,  and  carriages  passing  assignee  did  not  create  an  interest 

over  certain  bridges  belonging  to  in  the  land  within  the  Act.     And 

the  trustees,  were  held  to  be  within  see  Re  Harris,   15  C.  D.  561;  Re 

the  statute,  on  the  ground  that  the  Thompson,  45  0.  D.  161 ;  Re  Parktr, 

tolls,  being  paid  for  passing  over  [1891]    1    Ch,    682 ;     Re    Piclmrd, 

the  land  of  the  trustees,   were  an  [1894]  3  Ch.  704. 

interest  in  land.  (y)  Thornton  y.  Kem/pson,  Kay, 

(e)  Finch  v.  Squire,   10  Vcs.  41  ;  592.     But  as  to  the   authority  of 

Ashton  V.  Lord  Langdale,  4  De  Gr.  this  case,  see  ante,  note  (c). 

&  Sm.  402 ;    Thornton  v.  Kempson,  ^^-^  ^^^^^^  ^_  ^j^^^j^^^^  ^^^^^^  gg^^ 

Kay,    592.     But  the   authority   of  „v   ^,  „.  t>  .       o -d         s 

,   -"  ,        ,  1     T.  1  ih)  Colli nson  y.  Pater,  2  Euss.  & 

these  cases  has  been  much  shaken         J-  •' 

since  the  decision  in  Attree  v.  Hawe, 

9  C.  D.  337,  wHch  Malins,  V.-C,  (0  Harrison  v.  Harrison,  1  Euss. 

in  Jervis  v.  Lawrence,  22  0.  D.  202,  &  M.  71.     But  the  arrears  of  rent 

regarded  as  overruling  them.     In  due  to  him  at  his  decease  will  pass  : 

the  last-mentioned  case  the  Vice-  Edwards  v.  Hall,  11  Hare,  6. 

Chancellor  decided  that  an  assign-  {k)  Shepheard  v.  Beetham,  6  0.  D. 

ment  by  way  of  mortgage  of  a  pro-  597. 

portion  of  rates  arising  under  an  {I)  March  v.  Att.-Oen.,   5  Beav. 

Improvement  Act  to  secure  the  re-  433. 
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the  Georgian  statute,  notwithstanding  real  estate  forms  part  of 
their  property  {m),  and  whether  the  company  he  a  corporation 
or  not  {ti).  And  so  of  a  dehenture  or  bond  (not  amounting  to 
a  mortgage)  given  by  such  a  company  to  secure  a  debt  (o),  and 
also  of  debeutm-e  stock  in  such  a  company  {p),  and  so  of  a  sum 
of  money  borrowed  by  justices  of  the  peace  under  and  for  the 
purposes  of  the  Acts  2  &  3  Yict.  c.  93,  and  3  &  4  Vict.  c.  88, 
and  charged  by  them  by  a  bond  upon  the  police  rates,  which 
were  not  leviable  by  the  justices  who,  under  7  &  8  Vict.  c.  73, 
could  only  issue  a  precept  to  the  guardians  (</),  and  of  a  mere 
debt,  though  in  the  event  it  was  in  part  payable  out  of  the 
proceeds  of  land  (>■). 

The  real  question  is,  whether  an  interest  in  land  is  attempted 
to  be  given.  Thus,  in  Affree  v.  Ha  ice  (s),  the  question  was 
whether  debenture  stock  gave  the  holder  an  interest  in  land, 
and  the  Coiu't  of  Appeal  held  that  it  did  not,  on  the  priucij)le 
that  "  debentui-e  stock  is  a  charge  on  the  net  profits  and  earn- 


(?)i)  Thompson  v.  Thompson,  1 
Coll.  381  ;  Hilton  v.  Giraud,  1  De 
G.  &  Sm.  183  ;  Sparling  v.  Parker, 
29  Beav.  450;  Trrt//.er  v.  Milne,  11 
Beav.  507  (overruling  Tomlinson  v. 
Tomlinson,  9  Beav.  459) ;  Be  Lang- 
ham,  10  Hare,  446 ;  Edwards  v. 
Hall,  coram  Lord  Cranworth,  6  De 
G.  M.  «fe  G.  74  ;  Hayter  v.  Tucker, 
4  Kay  &  J.  243;  He  Parker,  [1891] 
1  Ch.  682.  Surplus  lands  stock  of 
tke  Metropolitan  Eailway  was  held 
not  to  be  an  interest  in  land  within 
the  Act  of  1888:  i?e  Hollon,  69 
L.  T.  425. 

(k)  3fi/ers  v.  Ptrigal,  2  De  G. 
M.  &  G.  599.  And  it  makes  no 
difference  that  the  railway  has  been 
demised  to  another  company  for 
one  thousand  years,  with  power  to 
purchase  :  Linley  v.  Taylor,  1  Giff. 
67. 

(o)  Walker  v.  Milne,  11  Beav. 
507  ;  Bunting  v.  Marriott,  19  Beav. 
163 ;  Holdsworth  v.  Davenport,  3  C. 
D.  185 ;  Be  Mitchell's  Estate,  6  C. 
D.  655.  But  Hall,  Y.-C,  was  of 
opinion  that  a  gift  of  Metropolitan 
Board  of  Works  Consolidated  Stock 


to  a  charity  was  void :  CluffY.  Cluff, 
2  C.  D.  222  ;  accord..  Be  Crossley, 
[1897]  1  Ch.  929.  So  also  Man- 
chester Corporation  Stock :  Be 
Holmes,  63  L.  T.  477. 

{p)  Attree  v.  Hawe,  9  C.  D.  337. 

[q]  Be  Harris,  15  0.  D.  561. 
Such  a  case  as  this  is  distinguish- 
able from  i^i?2c7i  V.  Squire,  10  Ves. 
41,  where  the  rates  were  chargeable 
in  respect  of  the  ownership  of  the 
land,  and  could  be  levied  by  dis- 
tress, while  in  this  case  the  parties 
who  charge  the  rates  have  nothing 
to  do  with  the  land,  and  all  that 
they  can  do  is  to  call  on  other  per- 
sons to  pay.  See,  however,  as  to 
Finch  V.  Squire,  ante,  p.  810, 
note  (e). 

(r)  Be  Bohson,  19  Ch.  D.  156. 

(s)  9  C.  D.  337.  See  also  Be 
Pickard,  [1894]  2  Ch.  88,  aff. 
[1894]  3  Ch.  704,  where  debenture 
stock  of  the  Leeds  Corporation 
charged  on  rates  and  the  revenues 
of  all  landed  and  other  property  of 
the  Corporation  was  held  not  to  be 
an  interest  in  land  within  the  mean- 
ing of  the  Act. 
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ings  of  a  trading  corporation,  and  is  no  more  land  tenement 
or  hereditament,  or  any  interest  in  laud  tenement,  or  here- 
ditament, or  charge  or  incumbrance  afPectiug  land  tenement, 
or  hereditament,  than  the  share  stock  in  such  corporation  is, 
or  a  bond  or  other  debt  due  from  a  man  who  has  got  real 
property  is."  The  question  is  not  whether  the  interest  in 
land  is  dii'ect  or  indirect.  There  must,  however,  be  an  interest, 
and  what  is  given  is  not  an  interest  in  land  merely  because 
the  donee  may  by  some  legal  proceedings  acquire  an  interest 
in  land  if). 

Again,  in  Re  Parker  {n),  where,  in  the  judgment  of  Stii'ling,  J., 
the  authorities  are  collected  and  considered,  mortgages  issued 


(0  Re  Watts,  29  Ch.  D.  947.  In 
that  case,  which  approved  the 
case  of  Brook  v.  Badhij,  L.  E.  3 
Ch.  672,  it  was  decided  that  wliere 
a  testator  was  entitled  to  800/. 
secured  by  the  mortgage  of  the 
life  interest  of  a  widow  held  on 
the  trusts  of  her  marriage  settle- 
ment, and  at  the  date  of  the  mort- 
gage and  of  the  testator's  death, 
l^art  of  these  funds  was  invested 
under  a  power  in  the  settlement 
on  mortgage  of  real  estate,  the 
800/.  was  an  interest  in  laud 
within  the  meaning  of  9  Geo.  II. 
c.  36,  and  could  not  be  given  by 
Will  to  a  charity,  and  that  there 
could  not  be  any  apiDortionment 
so  as  to  make  part  of  the  sum 
available  for  charity  even  though 
part  of  the  funds,  the  subject 
of  the  settlement,  was  pure  per- 
sonalty. Wbereas  in  Re  Rohson, 
19  C.  D.  156  (see  2^ost,  p.  817, 
note  (p)),  where  a  settlor  by  deed 
covenanted  to  pay  within  twelve 
months  the  sum  of  20,000/.  to 
trustees  on  trust  for  his  wife  for 
her  life,  with  remainder  to  the 
settlor  for  his  life,  with  remainder 
as  his  wife  should  appoint,  and  the 
wife  by  her  Will  appointed  the 
20,000/.  to  trustees  upon  trust  to 
pay  certain  legacies  thereout,  and 
to  pay  the  residue  to  such  persons 


and  for  such  purposes  as  she  should 
by  deed  poll  direct,  and  by  deed 
poll  dii'ected  the  trustees  to  pay 
the  residue  of  the  20,000/.  to  cer- 
tain persons  for  charitable  pur- 
poses, it  was  held  that  the  20,000/. 
was  a  mere  debt  from  the  settlor's 
estate,  and  though  it  would  be  in 
part  payable  to  the  trustees  for 
the  charity  out  of  the  proceeds  of 
land,  the  gift  of  the  residue  to 
charitable  uses  was  not  void  in 
any  part  under  the  Mortmain  Act. 
And  the  case  of  Jeffries  v.  Alexander, 
8  H.  L.  C.  594,  was  distinguished, 
first,  because  in  that  case  there 
was  a  plain  device  to  apply  real 
assets  to  charitable  purposes,  and 
secondly,  because  in  that  case  no 
action  could  be  brought  in  the  cove- 
nantor's hfetime.  The  vahdity  of 
a  charitable  gift  by  Whl  is  not 
affected  by  the  trustees  exercising 
an  option  to  invest  in  real  seciuity : 
Re  Hamilton,  [1896]  2  Ch.  617. 

(»)  [1891]  1  Ch.  682.  The 
ground  of  the  decision  is  that  the 
mortgages  in  question  were  in  sub- 
stance mortgages  of  ' '  the  under- 
taking "  within  the  decisions  in 
Gardner  v.  London,  Chatham  & 
Dover  Rail  Co.,  L.  E.  2  Ch.  201, 
and  Holdsworth  v.  Davenport,  3  0. 
D.  185,  and  not  of  the  specific 
items  of  property  mentioned. 
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by  the  Corporation  of  Preston  as  the  Local  Board  of  Health, 
comprising  "  sucli  proportion  of  the  rents,  rates,  and  water- 
works," authorised  by  their  Acts  as  the  principal  sum  bore 
to  the  whole  sum  borrowed,  were  held  not  to  confer  an  inter- 
est in  land,  the  mortgage  debt  being  consequently  pure 
personalty. 

The  Greorgian  statute  having  in  terms  prohibited  bequests  To  what  sort 
of   money   to   be  laid  out  in  the  purchase  of   land   for  any  t^o  Mortmain 
charitable  use,  it  was   held   that  a   gift   to  erect  a  school,  or  ^^^^  apply, 
almshouses,  or  other  building  of  that  kind,  is,  generally  speak- 
ing, void,  because  it  involves  an  express  direction  to  purchase 
land   for  that  purpose  (x).      Section  6,  however,  of  the   Act 
of  1888  permits  a  gift  of  land,  not  exceeding  one  acre,  for  a 
schoolhouse  for  an  elementary  school  as  defined  by  that  section. 
So  if  a  testator  gives  money  to  legatees,  on  condition  they  will 
provide  land  for  effecting  his  charitable  purpose,  the  bequest  is 
void  :  for  this  is,  in  substance  and  effect,  a  direction  to  purchase 
land  {y). 

But    (although   a   bequest  of   money  to   exonerate  lands  in 
mortmain  is  within  the  statutes  (s)  )   a  bequest  of  money  to 


{x)  A  bequest  of  money  to  estah- 
lisli  a  school,  &c.,  may,  in  tlie 
proper  construction  of  the  Will, 
bear  a  similar  import:  Att.-Gen. 
v.  Hull,  9  Hare,  647  ;  Longstaff  v. 
liennison,  1  Drewi'.  28 ;  Be  Clancy, 
16  Beav.  295;  Dunn  v.  Bownas,  1 
Kay  &  J.  596 :  though  it  does  not 
necessarily  signify  that  a  school,  &c., 
is  to  be  built :  Att.-Gen.  v.  Williams, 
2  Cox,  387.  Compare  Hawkins  v. 
Allen,  L.  E.  10  Eq.  246.  But  a 
gift  of  money  for  the  support  of  a 
school  does  not  necessarily  imply 
that  it  is  to  be  laid  out  in  the  pur- 
chase of  lands,  &c.,  so  as  to  be 
void :  Re  Hedgman,  8  C.  D.  156.  If 
the  gift  is  for  the  "supporting  or 
founding  "  it  is  an  alternative  gift, 
and  may  be  valid  as  to  supporting, 
but  void  as  to  "founding"  the 
school :  Ibid.  A  bequest  to  endow 
a  church,  built  or  to  be  built,  is 
valid:  Edwards  v.  Hall,  11  Hare, 
1,    affirmed    by    Lord    Cranworth, 


6  De  G.  M.  &  G.  74;  Sinnett  v. 
Herbert,  L.  E.  7  Ch.  232.  A  direc- 
tion to  "  hii'e  rooms  "  does  not 
bring  a  gift  within  the  Mortmain 
Act :  Me  Robson,  19  C.  D.  156. 

{y)  Att.-Gen.  v.  Davies,  9  Ves, 
535.  See  also  Denton  v.  Lord  John 
Manners,  25  Beav.  38.  So  if  a 
testator  gives  a  real  estate  to  A., 
he  paying  a  sum  of  money  to  the 
executors,  who  are  to  apjDly  the 
residue  of  the  real  and  personal 
estate  to  a  charity,  the  bequest  is 
void,  and  the  money  will  result  to 
the  heir,  although  the  land  is  well 
charged :  Arnold  v.  Cliapman,  1 
Ves.  Sen.  108.  Where  there  was  a 
bequest  of  leaseholds,  on  condition 
to  assign  part  to  a  charity.  Leach, 
V.-C,  held  that  the  legatee  took, 
discharged  of  the  condition :  Poor 
V.  Myal,  Madd.  &  Geld.  32. 

(2)  Corbyn  v.  French,  4  Ves.  418 ; 
Re  LynalVs  Trusts,  12  C.  D.  211. 
So  a  bequest  of  a  sum  of  money  to 
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bo  applied  simply  in  tlie  amelioration  of  lands  in  mortmain,  or 
for  building  upon  tliem,  or  repairing  buildings  already  erected, 
was  lield  not  within  the  former  statute,  the  object  of  which  was 
merely  to  prevent  any  addition  to  the  quantity  of  land  already 
in  mortmain  {(().  And  in  one  case,  Lord  Ilardwicke  extended 
this  principle  so  far  as  to  lay  down,  that  a  bequest  of  money 
for  the  erection  of  a  school  would  be  good,  if  a  piece  of 
ground,  already  in  mortmain,  could  bo  obtained  for  the 
pm'pose  [1)).  But  that  opinion  has  been  overruled  by  a  great 
number  of  subsequent  decisions,  and  it  is  now  clearly  estab- 
lished, that,  in  order  to  make  such  a  bequest  valid,  the  testator 
must  point  out  the  land  in  mortmain  on  which  the  erection 
is  to  take  place  (c).  Yet,  although  it  is  now  perfectly  well 
settled  by  these  decisions,  that  if  a  testator  gives  personal 
property  to  erect  and  endow  a  school  or  hospital,  it  must  be 
considered,  unless  it  be  otherwise  declared,  that  it  was  his 
intention  that  land  should  be  acquired,  and  buildings  made, 
as  necessary  parts  of  his  purpose  ;  yet  if  he  expressly  directs 
that  no  part  of  the  money  bequeathed  is  to  be  so  applied,  the 
bequest  may  be  good  ((/).     Thus,  in  the  case  of  FhUpott  v. 


pay  off  a  debt  seciu'ed  by  an  equit- 
able charge  only  on  a  meeting- 
house, is  void:  Waterhouse  v. 
Holmes,  2  Sim.  162. 

(a)  Alt. -Gen.  v.  Bisliop  of  Chestei' , 
1  Bro.  C.  C.  444;  Att.-Gen.  y. 
Munhy,  1  Meriv.  327 ;  Inglely  v. 
DoUon,  4  Euss.  Ch.  0.  342 ;  Re 
Hawkins's  Trusts,  33  Beav.  570 ; 
Champney  v.  Davy,  11  CD.  949. 

{h)  Att.-Gen.  v.  BoiuJes,  2  Ves. 
Sen.  547. 

(c)  Att.-Gen.  v.  Hyde,  Ambl.  751; 
Chapman  v.  Brown,  6  Ves.  404; 
Att.-Gen.  v.  Davies,  9  Yes.  544; 
Pritchard  v.  Arhouin,  3  Euss.  Cli. 
C.  456;  Att.-Gen.  v.  Hodgson,  15 
Sim.  146 ;  Gihiett  v.  Holson,  5  Sim. 
651;  affirmed,  3  M.  &  K.  517; 
Dunn  V.  Boivnas,  1  Kay  &  J.  596, 
601 ;  Re  Watmougli's  Trusts,  L.  E. 
8  Eq.  272.  In  this  last  case, 
Malins,  V.-C,  declined  to  follow 
the  decision  of  the  M.  E.  in  Booth 
V.   Carter,  L.  E.  3  Eq.  757.     The 


rule  is  now  well  settled  that  in 
order  to  validate  a  gift  of  this  kind, 
you  must  find  in  the  Will  a  refer- 
ence to  an  existing  site  on  which 
the  building  contemplated  shall 
be  erected,  or  you  must  find  words 
expressly  excluding  the  applica- 
tion of  the  money  given  in  the 
acquisition  of  land :  Pratt  v.  Har- 
vey, L.  E.  12  Eq.  544,  j^e/- Wickens, 
V.-C;  Re  Cox,  7  C  D.  204;  Haiu- 
Uns  V.  Allen,  L.  E.  10  Eq.  246. 

[d)  Henshaiu  v.  Atkinson,  3  Madd. 
312,  by  Sir  John  Leach.  As  to 
what  is  and  is  not  a  sufficient  direc- 
tion to  exclude  the  acquisition  of 
land,  see  Edioards  v.  Hall,  11  Hare, 
1,  and  Mather  v.  Scott,  2  Keen,  172, 
in  which  latter  case  the  charitable 
bequest  was  accompanied  by  a  wish 
that  the  trustees  would  entreat  the 
lord  of  the  manor  to  grant  some 
land  suitable  for  the  proposed  build- 
ing :  and  Lord  Langdale  held  that 
the  bequest  was  void  on  the  ground 
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St.  George's  Hospital  {()  a  testator  devised  to  S.  a  piece  of 
land  in  N. :  lie  then  declared  his  desire  to  erect  and  endow 
almshouses  in  N.,  and  he  empowered  his  trustees,  "  as  soon 
as  land  in  N.  shall  have  been  legally  dedicated  to  charitable 
uses "  by  some  other  person  within  twelve  months  after  his 
decease,  to  pay  to  the  trustees  of  the  intended  charity  a  sum 
of  £G0,000,  to  be  devoted  to  the  pm-poses  of  the  charity,  hut 
not  to  he  applied  to  the  purchase  of  lands  for  the  same.  It  was 
held  that  this  bequest  was  valid  (/). 

It  has  been  laid  down,  that  the  correct  way  of  judging  of  a  Bequests  -with 
bequest  of  this  kind  is  to   see  whether  the   proper  mode  of  aiy  power  to 
executing  the  trust  would  not  be  to  buy  land  and  build  thereon  executors  to 
the  proposed  school  or  other  charitable   building  {g) .     But  it  land  or  other- 
must  be  observed  that  a  charitable  bequest  is  not  void  because  '^^^'^ ' 
the  trustees  mai/,  imder  the  terms  of  it,  lay  out  money  in  pur- 
chasing lands  without  committing  a  breach  of  trust :   The  gift 
is  only  void  where,  from  its  nature,  the  money  must  necessarily 
be  laid  out  in  buying  land  or  for  other  pm^poses  obnoxious  to 
the  Law  of  Mortmain  (A).     The  rule  has  long  been  established, 
that  if  the  words  of  the  Will  as  to  laying  out  the  money  in  land 
are  mandatory  or  directory,  the  bequest  is  void  (/)  ;  but  where 
the  words  of  the  Will  leave  sufficient  room  for  the  Court  to  say 
that  there  is  a  discretionary  power  in  the  trustees  to  lay  out  the 
money  either  in  land  or  otherwise,  the  bequest  will  be  good ; 
upon  the  principle  that  if  the  language  of  a  Will  is  in  the  dis- 
junctive, and  leaves  to  the  executors  or  trustees  two  methods  to 
do  a  particular  thing,  one  lawful  and  the  other  prohibited,  the 
lawful  bequest  shall  be  preserved  and  take  effect  (k).     Accord- 

tliat  tliere  was  uotliing  in  tlie  Will  Hospital  and    Trye  v.    Corporation 

wliicli  excluded  tlio  power  of  the  of  Gloucester. 

trustees  to  buy.  {(j)  Ec    Clancy,    16    Bear.    295 ; 

[e)  6  H.  L.  0.  338.  Longstaff  v.  Rennison,  1  Drewi-.  28. 

(/)  This  case  finally  settles  the  (Ji)  Dunn  v.  Boivnas,  1  Kay  &  J. 

law  on  the   subject.      It   dissents  600,  601,  ^^er  "Wood,  V.-C. 

from  the  decision  in  Trye  v.  Cor-  (/)  Encjlisii  v.  Ord,  Highm.  181  ; 

poration    of    Gloucester,    14    Beav.  Grieves  v.    Case,  4  Bro.  C.  C.  67 ; 

173,  that  a  charitable  gift  is  void  KirkhanJc  v.  Hudson,  7  Price,  212. 

because  it  manifestly  contemplated  (A-)  Soreshy  t.    Hollins,    Highm. 

not  directly  hut  indirectly  the  hving-  175;  Grimmett  y.  Gr i7n7nett,  Avahl, 

ing  of  land  into  mortmain,  and  in  212  ;   Curtis  v.  Hutton,  14  Ves.  537 ; 

effect    overrules    that    case.      The  Att.-Gen.  v.  Goddard,  1  Turn.  &  E. 

various   decisions    on    the   subject  348;    Johnston  y.  Swann,  3  Madd. 

are  referred  to  in  detail  in  these  457 ;    Edwards  v.  Hall,  6  De  Gex, 

two  cases  of  Pliilpott  v.  St,  Oeorge^s  M.  &  Gr.  74  ;   Baldwin  v.  Baldwin, 


810 


Of  Legacies. 


[Pt.  TTT.  r>k.  III. 


Covenant  to 
invest  upon 
charitable 

trusts. 


ingly,  in  the  case  of  The  Mayor  of  Fmrrahnm  v.  Ri/iler  (/),  a 
bequest  of  money  to  a  municipal  corporation,  to  be  applied  by 
them  in  such  manner  and  for  sucli  purposes  as  they  should 
judge  to  be  most  for  the  benefit  and  ornament  of  their  town, 
was  held  valid  ;  for  that  tlie  gift  did  not  necessarily  involve  either 
the  purcliase  of  land  or  expenditure  on  it,  inasmuch  as  the 
corporation,  in  tlieir  discretion,  might  apply  the  fund  for  pur- 
poses of  benefit  and  ornament  witliout  contravening  the  law  by 
either  buying  land  or  spending  any  of  the  money  upon  land ; 
and  if  the  law  allows  one  mode  of  application  of  a  trust  fund 
and  disallows  another,  the  trustees  nmst  apply  the  fund  in  the 
mode  the  law  allows,  and  not  in  that  which  it  prohibits  {m). 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within 
the  city,  the  former  statute  did  not  apply :  for  by  the  custom  of 
London,  freemen  may  devise  in  mortmain  lands  within  the 
city  ('»),  and  by  sect.  12  of  the  Act  of  1888  nothing  therein  shall 
affect  the  operation  or  validity  of  any  charter,  licence,  or  custom 
in  force  at  the  passing  of  the  Act  enabling  land  to  be  assured 
or  held  in  mortmain. 

In  the  great  case  of  Jeffries  v.  Alexander  (o),  an  instrument 
under  seal  contained  a  covenant  with  trustees,  that  the  covenantor 
in  his  lifetime,  or  his  executors  within  twelve  months  after  his 
decease,  would  invest  60,000/.  in  the  names  of  trustees  upon 
charitable  trusts :  It  was  held  by  the  House  of  Lords  that  this 


22  Beav.  413;  London  University  v. 
Yarroio,  23  Beav.  159  ;  Hartshorne 
V.  Nicholson,  26  Beav.  58;  Dent  v. 
Alhroft,  30  Beav.  335  ;  Graham  v. 
Paternoster,  31  Beav.  30  ;  Re  Beau- 
months  Trusts,  32  Beav.  191  ;  Lewis 
V.  Allenly,  L.  E.  10  Eq.  668; 
Wilhinson  v.  Barber,  L.  E.  14  Eq. 
96  ;  Be  JIahjman,  8  C.  D.  156.  But 
see  also  Mann  v.  BurUngham,  1 
Keen,  235;  Att.-Gen.  v.  Hodgson, 
15  Sim.  156;  Baher  v.  Sutton,  1 
Keen,  224  ;  Re  Hamilton,  [1896]  2 
Ch.  617;  ante,  p.  812,  n.{t);  Re 
Piercy,  [1898]  1  Ch.  565.  The 
principle  upon  which  the  Court 
proceeded  in  Lewis  v.  Allenhy  is 
the  same  as  that  on  which  the 
Court  acted  in  Mayor  of  Faversham 


V.  Ryder,  University  of  London 
V.  Yarroiu,  and  Carter  v.  Green 
{infra,  n.  (m)).  Johnston  y.  Sivann 
and  Baker  v.  Sutton,  if  and  so  far 
as  they  differ  from  Lewis  v.  Allenhy, 
must  be  taken  to  be  overruled. 

(0  5  De  G.  M.  &  G.  350,  affirm- 
ing the  decision  of  the  M.  E.  :  18 
Beav.  318. 

{m)  See  also  Church  Building 
Society  v.  Barloiv,  3  De  Gex,  M.  & 
G.  120 ;  Carter  v.  Green,  3  Kay  & 
J.  591  ;  Salusbury  v.  Denton,  3  Kay 
&  J.  529;  and  the  cases  collected 
in  note  (A-)  supra. 

{n)  Middleton  v.  Cater,  4  Bro. 
C.  C.  409;  Bac.  Abr.  Customs  of 
London  (A.). 

(o)  8  H.  L.  C.  594. 
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deed,  so  far  as  it  was  necessary  to  resort  to  real  estate  or  estates 
of  a  real  nature,  was  void  under  the  statute  {p). 

The  effect  of  the  Mortmain  and  Charitable  Uses  Act,  1888, 
as  respects  Wills  of  testators  dying  after  the  5th  August,  1891, 
has  been  much  altered  by  the  Mortmain  and  Charitable  Uses 
Act,  1891,  which  provides  : — 

Sect.  3.  "  Land  in  the  Mortmain  and  Charitable  Uses  Act, 
1888,  and  in  this  Act,  shall  include  tenements  and  heredita- 
ments, corporeal  or  incorporeal,  of  any  tenure  {q),  but  not  money 
secured  on  land  or  other  personal  estate  arising  from  or  con- 
nected with  land  (r)  ;  and  the  definition  of  land  contained  in  the 
Mortmain  and  Charitable  Uses  Act,  1888,  is  hereby  repealed." 

Sect.  4.  "In  this  Act  the  word  '  assurance '  shall  have  the 
same  meaning  as  in  the  Mortmain  and  Charitable  Uses  Act, 
1888." 

Sect.  5.  "  Land  may  be  assui-ed  by  Will  to  or  for  the  benefit 
of  any  charitable  use  (s),  but  except  as  hereinafter  provided, 
such  land  shall,  notwithstanding  anything  in  the  Will  contained 
to  the  contrary,  be  sold  within  one  year  from  the  death  of  the 


54  &  55  Vict. 
c.  73. 


Definition  of 
"land." 
51  &  62  Vict. 
c,  42. 


Meaning  of 
"  astrurance.' 


Land  assured 
by  Will  for  a 
charitable 
purpose  to 
be  sold. 


( p)  And  see  Fox  v.  Loivnds,  L.  E. 
19  Eq.  453,  -where  it  was  held  that 
a  voluntary  covenant  to  secure  by 
Will  the  payment  of  a  sum  of  money 
to  be  applied  for  charitable  pur- 
poses cannot  be  satisfied  out  of  the 
impure  personalty  of  the  covenan- 
tor, and  the  debt  created  by  the 
covenant  must,  like  a  legacy, 
abate  in  the  proportion  of  the  im- 
pure to  the  pui-e  personalty.  In 
the  later  case  of  Re  liobson,  19  CD. 
156,  a  settlor  covenanted  to  pay  a 
sum  of  money  to  trustees  on  cer- 
tain trusts  with  remainder  as  his 
wife  should  appoint,  and  she  by 
deed  appointed  the  same  to  charit- 
able uses  and  died  before  the 
settlor.  The  settlor  died  without 
having  paid  the  money.  It  was 
held  that  the  money  was  a  mere 
debt  from  the  settlor's  estate,  and, 
though  it  would  be  payable  to  the 
trustees  of  the  charity  in  part  out 
of  the  proceeds  of  land,  it  was  not 
in  any  part  void.  The  case  of 
W.E. — VOL.  I. 


Jeffries  v.  Alexander  was  much  dis- 
cussed by  the  learned  judges  in 
their  judgment  in  this  case  and 
distinguished  by  them. 

(q)  Leaseholds  apparently  fall 
within  this  definition :  Be  Kershaw, 
37  C.  D.  674. 

(r)  Land  devised  to  trustees  on 
trust  for  sale  and  to  hold  the  pro-- 
ceeds  upon  trust  for  a  charity  is 
within  this  exception,  and  therefore 
sect.  5  is  not  applicable  :  lie  WilJcin- 
so)i,  [1902]  1  Ch.  841;  Be  Side- 
bottom,  [1902]  2  Ch.  389]  Be  Bijland, 
[1903]  1  Ch.  467.  And  see  ante, 
p.  806,  n.  (i). 

(s)  An  advowson  assured  upon 
trusts  under  which  the  trustees  are 
not  required  to  do  more  than  the 
duty  of  any  owner  of  an  advowson, 
namely,  to  present  a  fit  and  proper 
person,  is  not  assured  "to  or  for 
the  benefit  of  any  charitable  use  " 
within  this  section :  Be  Church 
Patronage  Trust,  [1904]  1  Ch.  41  ; 
[1904]  2  Ch.  643. 

3g 
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Land  after 
expiration  of 
time  limited 
for  sale  1o  bo 
Bolil  bj'  order 
of  Charity 
Commis- 
sioners. 


16  &  17  Vict. 
c.  137. 


Personal 
estate  by  Will 
directed  to 
be  laid  out 
in  land  not  to 
be  so  laid  out. 


Power  to 
retain  land 
in  certain 
cases. 


testator,  or  such  extended  period  as  may  be  deterinincd  by  the 
High  Court,  or  any  judge  thereof  sitting  at  chambers,  or  by 
the  Charity  Commissioners  "  (/). 

Sect.  G.  *'  So  soon  as  the  time  limited  for  the  sale  of  any  lands 
under  any  such  assurance  shall  have  expired  without  completion 
of  the  sale  of  the  land,  the  land  unsold  shall  vest  forthwith  in 
the  official  trustee  of  charity  lands,  and  the  Charity  Commis- 
sioners shall  take  all  necessary  steps  for  the  sale  or  completion 
of  the  sale  of  such  land  to  be  effected  with  all  reasonable  speed 
by  the  administering  trustees  for  the  time  being  thereof,  and  for 
this  purpose  the  said  Commissioners  may  make  any  order  under 
their  seal  directing  such  trustees  to  proceed  with  the  sale  or 
completion  of  the  sale  of  the  said  land  or  removing  such  trustees 
and  appointing  others,  and  may  provide  by  any  such  order  for 
the  payment  of  the  proceeds  of  sale  to  the  official  trustees  of 
charitable  funds  in  trust  for  the  charity,  and  for  the  payment  of 
the  costs  and  expenses  incurred  by  the  said  administering 
trustees  in  or  connected  with  such  sale,  and  every  such  order 
shall  be  enforceable  by  the  same  means  and  be  subject  to  the 
same  provisions  as  are  applicable  under  the  Charitable  Trusts 
Act,  1853,  and  the  Acts  amending  the  same,  respectively,  to 
any  orders  of  the  said  Commissioners  made  thereunder." 

Sect.  7.  "  Any  personal  estate  by  Will  directed  to  be  laid  out 
in  the  piu'chase  of  land  to  or  for  the  benefit  of  any  charitable 
uses  shall,  except  as  hereinafter  provided,  be  held  to  or  for  the 
benefit  of  the  charitable  uses  («)  as  though  there  had  been  no 
such  direction  to  lay  it  out  in  the  purchase  of  land." 

Sect.  8.  "  It  shall  be  lawful  for  the  High  Com-t  or  any  judge 
thereof  sitting  at  chambers,  or  for  the  Charity  Commissioners, 
if  satisfied  that  land  assiu-ed  by  Will  to  or  for  the  benefit  of 
any  charitable  use,  or  proposed  to  be  purchased  out  of  personal 


(i)  Land  assured  for  technical 
and  industrial  institutions  under 
55  «fc  56  Vict.  c.  29,  is  excepted 
from  this  section  by  sect.  10  of  that 
Act.  See  also  ante,  p.  817,  n.  (?■). 
The  Court  has  jurisdiction  under 
sect.  5,  when  and  so  often  as  the 
circumstances  render  it  desirable,  to 
extend  the  time  for  sale  beyond 
the  year  from  the  testator's  death ; 
and  the  power  of  granting  an  ex- 
tension of  time  is  not  confined 
merely  to   an    extension    for   the 


pm'pose  of  carrying  into  effect  a 
contract  for  sale  made  within  the 
year  from  the  death:  Be  Sidelot- 
iom,  [1901]  2  Ch.  1. 

{h)  The  words  "  charitable  uses" 
here  mean  ' '  purposes  of  the  cha- 
rity." A  trust  to  purchase  land 
and  build  houses  thereon,  and  let 
the  same  at  an  undervalue  to  the 
poor  of  London  and  other  populous 
places  as  a  continuing  trust,  was 
therefore  held  a  valid  charitable 
gift:  Be  Button,  [1901]  2  Gh.  640. 
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estate  by  "Will  dii'ected  to  be  laid  out  in  the  purchase  of  land,  is 
required  for  actual  occupation  for  the  purposes  of  the  charity 
and  not  as  an  investment,  by  order  to  sanction  the  retention  or 
acquisition,  as  the  case  may  be,  of  such  land  "  (.r). 

Sect.  9,  "  This  Act  shall  only  apply  to  the  Will  of  a  testator  Application 
dying  after  the  passing  of  this  Act  "  (//). 

Sect.  10.  "Nothing  in  this  Act  contained  shall  limit  or  affect  Saving. 
the  exemptions  contained  in  Part  III.  of  the  Mortmain  and 
Charitable  Uses  Act,  1888,  or  apply  to  any  land  or  personal 
estate  to  be  laid  out  in  the  purchase  of  land  acquired  under  any 
assurance  to  which  such  exemptions  or  any  of  them  apply,  or 
shall  exclude  or  impair  any  jurisdiction  or  authority  which 
might  otherwise  be  exercised  by  a  Court  or  judge  of  competent 
jurisdiction  or  by  the  Charity  Commissioners." 

The  Coiu't  will  not  marshal  assets  in  favour  of  a  charitable  Assets  not 
bequest,  so  as  to  give  it  effect  out  of  the  pure  personal  assets,  ]^  favour  of 
when   it  would  be  void   by  touching  an  interest  in  land  {z).  charity. 
In  the  absence   of  any  direction  by  a  testator  (dying  before 
5th  August,  1891)  to  pay  the  charitable  bequest  out  of  pure 
personalty,  the  debts  and  legacies,  as  also  the  costs  of  the  action 
as  between  solicitor  and  client,  must  be  paid  out  of  the  pure  and 
impure  personalty  ^^ro  rata  {a). 

The  rule  of  the  Court  applicable  to  the  apportionment  of  the 
assets,  where  a  testator  has  made  charitable  bequests  whether 
particular  or  residuary  out  of  a  mixed  fund,  is  to  appropriate  the 
fund  as  if  no  legal  objection  existed  as  to  applying  any  part  of 
it  to  the  charity  legacies,  then  holding  so  much  of  the  charity 
legacies  to  fail,  as  would  in  that  way  fall  to  be  paid  out  of  the 
prohibited  fund  {b).  The  form  of  declaration  is  that  the  charit- 
able legacies  given  by  the  Will  ought  to  abate  in  the  proportion 
which  that  part  of  the  testator's  jDersonal  estate  which  has  arisen 
from  or  is  connected  with  land  bears  to  the  whole  personal 

(a;)  A  certificate  of  the  Charity  whether  the  Will  was  made  before 

Commissioners  under  sect.  17  of  the  or    after    such   date:    Ee  Bridger, 

Charitable  Trusts  Act,  1853,  is  not  [1893]  1  Ch.  44;  [1894]  1  Ch.  297. 
requii-ed  in  the  case  of  an  appUca-  ^^-j  g^^  ^^^^^^  p_  1339^  ^g  to  mar- 

tion  imder  this  section:  Re  Church  shallino- 
Patronage  Trust,  [1904]  1  Ch.  41  :  ** 

[1904]  2  Ch.  643  («)  ^'  ^^«'''^^'  ^2  ^-  ^-  ^^*^-     ^^• 

(y)  The  Act  applies  to  all  cases  C'Aam^He^  y.  Davy,  11  C.  D.  949. 

in  which    the    testator  dies    after  (6)  Per  Lord  Cottenham,  in  Wil- 

the  date  of  the  passing  of  the  Act,      liamsY.  Kershaw,  1  Keen,  p.  275,  n. 
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estate  [v) .  The  proportion  in  which  the  bequest  fails  is  to  be 
ascertained  according  to  the  state  and  vahie  of  the  assets  at  the 
testator's  death  and  not  at  the  time  of  apportionment  {d). 

But  with  regard  to  testators  dying  after  the  5th  August,  1891, 
directions  to  marshal  are  unnecessary,  since  sect.  3  of  the  Act  of 
1891  exempts  impure  personalty  from  the  provisions  of  the  Act 
of  1888,  and  by  the  same  section  land  may  be  assured  by  Will 
for  any  charitable  use,  subject  as  in  the  Act  provided  as  to  sale. 


What  are 
cliari  table 
uses  within 
the  Mort- 
main Acts : 


It  remains  to  consider  what  the  law  deems  charitable  uses,  so 
as  to  be  subject  to  the  restriction  of  the  Mortmain  Acts.  Be- 
quests to  any  of  the  purposes  specified  in  the  statute  43  Eliz. 
c.  4,  or  to  any  purpose  of  a  similar  nature  {c) ,  were  considered  as 
bequests  to  charitable  uses,  within  the  statute  9  Geo.  II.  c.  36, 
The  statute  of  1888  repeals  43  Eliz.  c.  4,  but  by  sect.  13  (2), 
after  reciting  the  preamble  to  that  Act,  which  mentions  gifts  for 
relief  of  aged,  impotent,  and  poor  people,  for  maintenance  of 
sick  and  maimed  soldiers  and  mariners,  schools  of  learning,  free 
schools,  and  scholars  in  universities,  for  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea  -  banks  and  highways,  for 
education  and  preferment  of  orphans,  for  relief,  stock  or  main- 
tenance for  houses  of  correction,  for  marriages  of  poor  maids, 
for  support,  aid,  and  help  of  young  tradesmen,  handicraftsmen 
and  persons  decayed,  for  relief  or  redemption  of  prisoners  or 
captives,  for  aid  or  ease  of  any  poor  inhabitant  concerning  pay- 
ment of  fifteens,  setting  out  of  soldiers  and  other  taxes,  it  pro- 
vides as  follows  :  "  Whereas  in  divers  enactments  and  documents 
reference  is  made  to  charities  within  the  meaning,  purview  and 
interpretation  of  the  said  Act  (/)  :  Be  it  therefore  enacted  that 
references  to  such  charities  shall  be  construed  as  references  to 
charities  within  the  meaning,  purview  and  interpretation  of  the 
said  preamble," 

Under  9  Geo.  II.  c.  36,  not  only  bequests  for  the  education  or 
relief  of  the  poor,  as  by  means  of  schools  {g)  or  hospitals  (A),  or 


(c)  Seton,  6th  edit.  p.  1385. 

{d)  Calvert  v.  Armitage,  1  H.  tS; 
M.  446. 

(e)  See  Turner  v.  Ogden,  1  Cox, 
317. 

(/)  I.e.,  43  Eliz.  c.  4. 

{g)  Att.-Gen.  v.  Hyde,  Ambl. 
750;  AU.-0e7i.  v.  Nash,  3  Bro. 
C.  C.  688,  subject  to  sect.  6  of  tlie 
Mortmain  Act,  1888. 


(7t)  Masters  v.  Masters,  1  P.  Wms. 
420;  Pelham  v.  Anderson,  1  Bro. 
C.  C.  444,  note  ;  Foij  v.  Foy,  1  Cox, 
163.  It  was  decided  in  Burnahy  v. 
Barshy  (4  H.  &  N.  690)  that  a  con- 
veyance of  land  to  churchwardens 
and  overseers  of  a  pai'ish  for  the 
purpose  of  building  a  workhouse 
under  powers  conferred  on  them  by 
Beet.  8  of  59  Geo.  III.  c.  12,  was 
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to  the  poor  inliabitants,  not  recei\ang  alms,  of  a  particular 
parish  (/) ,  or  to  the  widows  and  children  of  the  seamen  belong- 
ing to  a  particular  place  {k),  but  also  all  bequests  for  public 
pui'poses,  whether  local  or  general  {I),  were  held  bequests  to 
charitable  uses.  So  the  Eoyal  Society  and  the  Eoyal  Geogra- 
phical Society  are  charitable  institutions  (?/i),  as  are  the  Society 
for  the  Protection  of  Animals  liable  to  Vivisection  and  the  Home 
for  Lost  Dogs  [n),  the  International  Society  for  the  Total  Sup- 
pression of  Yivisection  (o),  and  the  Royal  General  Theatrical 
Fund  Association  (jj).  So  also  a  bequest  to  the  British 
Museum  {q),  or  for  the  improvement  of  a  particular  city  (r),  or 
for  the  establishment  of  water- works  for  the  use  of  the  inhabi- 
tants of  a  particular  town  (s) ,  or  of  a  perpetual  botanical  garden 


not  within  the  description  of  charit- 
able uses  as  enumerated  in  the 
statute  of  43  Eliz.  Kay,  J.,  how- 
ever, in  Webster  v.  Southey  (36  C.  D. 
9),  seemed  to  think  this  decision 
difficult  to  reconcile  with  a  series 
of  decisions  in  equity  cited  in  his 
judgment. 

(i)  Att.-Gen.  v.  Clarke,  Ambl. 
422. 

(^•)  Powell  V.  Att.-Gen.,  3  Meriv. 
48.  See  also  Att.-Gen.  v.  Comber, 
2  Sim.  &  Stu.  93.  As  to  the  cases 
where  bequests  to  poor  relations  are 
considered  as  bequests  to  charitable 
uses,  see  White  v.  White,  7  Ves. 
423;  Att.-Gen.  v.  Price,  17  Ves. 
371;  Gillam  v.  Taylor,  L.  E.  16 
Eq.  581.  See  and  compare  Isaac  v. 
Defriez,  Amhl.  599;  and  Att.-Gen. 
V.  Northumberland,  7  C.  D.  745. 

(1)  See  Att.-Gen.  v.  Pearce,  2  Atk. 
88;  Att.-Gen.  v.  Corporation  of 
Shrewsbury,  6  Beav.  220.  In  Pem- 
seVs  Case,  [1891]  A,  C.  at  p.  583,  it 
is  stated  by  Lord  Macnaghten  that 
* '  Charity  in  its  legal  sense  com- 
prises four  principal  divisions : 
trusts  for  the  relief  of  poverty, 
trusts  for  the  advancement  of  edu- 
cation, trusts  for  the  advancement 
of  religion,  and  trusts  for  other 
purposes   beneficial    to    the    com- 


munity not  falling  under  any  of 
the  preceding  heads."  In  Theobald 
on  WiUs,  5th  edit,  at  p.  324  et  seq., 
the  cases  may  be  found  classified 
with  reference  to  these  divisions. 
Every  object  of  general  public 
utility  is  not  necessarily  a  charity. 
See  ^e  Macduff,  [1896]  2  Ch.  451. 
Consequently,  a  gift  for  encoui'ag- 
ing  undertakings  of  general  utility 
"is  not  a  charity":  Kendall  v. 
Grainger,  5  Beav.  300. 

{m)  Beaumont  v.  Oliveira,  L.  E. 
6  Eq.  534  ;  4  Ch.  309. 

(h)  Re  Douglas,  35  C.  D.  472. 

(o)  Be  Foveaux,  [1895]  2  Ch.  501. 
See  also  Re  Cranston,  [1898]  1  Ir. 
431,  where  the  gift  was  to  a  vege- 
tarian society. 

[p)  Spiller  V.  Ilaude,  32  C.  D. 
158,  n. ;  Re  Lacy,  [1899]  2  Ch.  149. 

(q)  British  Museum  v.  White,  2 
Sim.  &  Stu.  594. 

(r)  Howse  v.  Chapman,  4  Ves. 
542;  Mitford  v.  Reynolds,  1  Phil. 
Ch.  C.  185  ;  Mayor  of  Faversham  v. 
Ryder,  18  Beav.  318 ;  5  De  G.  M.  & 
G.  350;  ante,  p.  816. 

(s)  Jones  V.  Williams,  Ambl.  651  ; 
Att.-Gen.  v.  Heelis,  2  Sim.  &  Stu. 
67;  Att.-Gen.  y.  Eastlake,  11  Hare, 
205. 
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for  the  public  benefit  (/)  ;  and,  likewise,  bequests  for  the  promo- 
tion of  the  Protestant  rolif^ion,  as  for  the  advancement  of  the 
Christian  religion  among-  intidels  (»),  or  of  the  religious  doctrines 
of  any  particular  sect  or  person,  provided  they  are  not  of  an 
immoral  tendency  (.r),  or  to  the  poor  and  the  service  of  God  (//),  or 
for  the  establishment  of  a  preacher  in  a  particular  chapel  (;:),  or 
for  the  benefit  of  the  poor  dissenting  ministers  residing  in  any  of 
the  counties  of  England  {a),  or  a  bequest  for  keeping  in  repair 
the  fabric  or  the  ornaments  of  a  parish  church,  or  a  memorial 
window,  or  a  monument  in  it,  or  the  parish  churchyard  {h),  or 
for  the  repair  of  a  parsonage  (c),  or  a  bequest  of  an  annual  sum 
to  the  clerk  of  the  parish  to  keep  the  chimes  in  repair,  to  play 
certain  psalms  {d),  or  to  the  vicar  or  curate  of  a  particular  place, 
for  preaching  an  annual  sermon  on  a  certain  day  {c) ,  or  to  build 
a  village  club  to  be  maintained  for  the  furtherance  of  Conserva- 
tive principles  and  religious  and  mental  improvement,  and  to  be 
kept  free  from  intoxicants  and  dancing  (/),  or  to  build  an  organ 
gallery  in  a  parish  church  {(j),  or  to  be  paid  on  a  certain  day 
to  the  singers  sitting  in  the  gallery  of  the  church  (A),  were 
deemed  bequests  to  charitable  uses  within  the  Statute  of  Mort- 
main. The  same  has  been  held  of  a  gift  "for  the  benefit  and 
advancement  and  propagation  of  education  and  learning  in  every 
part  of  the  world,  as  far  as   circumstances  will  permit "  (?) ; 

{t)  Townley  v.  Bedwell,  6  Ves.  194.  and  see  post,  p.  824.     See  also  Be 

(m)  Att.-Oen.  v.  Virginia  College,  Manser,  W.  N.  (1904)  182,  as  to  a 

1  Ves.  243.  legacy    for    the    rej^air    of    burial 

{x)  Thornton  v.  Hoive,  31  Beav.  grounds  to  be  used  by  members  of 

14,  where  the  tru.st  was  for  pub-  the  Society  of  Friends  only  being 

fishing  and  propagating  the  sacred  a  good  charitable  legacy,  apart  from 

writings  of  Joanna  Southcote.  the  question  of  pubUc  benefit. 

{y)  Re  Darling,  [1896]  1  Ch.  50.  (c)  Att.-Gen.  v.    Chester,   1  Bro. 

(z)  Grieves  v.  Case,  4  Bro.  C.  C.  C.  C.  444. 
67;  S.  C,  1  Ves.  548;  ThornherY.  {d)  Turnery.  Ogden,  1  Cox,  316. 

n7/so?2,  3Drewr.  245;  4Drewr.  350.  (e)  Soresby   v.    HolJins,    Highm. 

But  see  Doe  v.  Aldridge,  4  T.  E.  174;  S.  C,  9  Mod.  221;  Durour  v. 

264  ;  Doe  v.  Copestnke,  6  East,  328.  Motteux,   1  Ves.  Sen.  320 ;    Turner 

(a)   Waller  v.  Childs,  Ambl.  524;  V.  Ogden,  1  Cox,  316. 
Att.-Oen. y.  Fowler,  UN es.^o.  See  (/)  Be  Scowscroft,  [1898]  2  Ch. 

also  Att.-Gen.  v.  Lawes,  8  Hare,  32.  638. 

{h)  Iloare  v.  Osborne,  L.  E.  1  Eq.  (g)  Adnam  v.  Cole,  6  Beav.  353. 

585.     But  a  gift  for  the  perpetual  (h)  Turner  v.  Ogden,  1  Cox,  316. 

repair' of  a  grave  or  vault  «ti<  vf/i  A /m  (J)   Whicker  v.    Hume,    14  Beav. 

the    church    is    not    a    charitable  509  ;    1  De  G.  M.  &  G.  506 ;    7  H. 

\Qga.Gj:lbid,;BeVaughan,'d'iCi.'D.  L.  C.   124.     A  bequest  of  money 

187;  BeBogerson,[\2Ql']  iCh.  715;  "for  some  one  or  more  purposes, 
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and   of   a   gift  for  the  increase   and  encouragement  of  good 
servants  (/r). 

A  pions  use  is  not  necessarily  a  cliaritable  use  (/).  Wliere 
the  gift  is  not  charitable  and  tends  to  a  perpetuity,  it  is  void, 
but  the  rule  against  perpetuities  has  no  application  to  a  transfer, 
in  a  certain  event,  of  property  from  one  charity  to  another  {m)  ; 
consequently,  although  a  gift  for  the  repair  of  a  family  vault 
in  a  cemetery  is  void,  yet  a  gift  to  the  trustees  of  a  charity 
with  a  gift  over  to  another  charity,  on  the  first  donees  failing 
to  repair  the  family  vault,  is  good  (w) . 

Before  the  statute  43  Geo.  III.  c.  107,  bequests  to  the 
corporation  of  Queen  Anne's  bounty,  for  the  augmentation  of 
poor  vicarages  (o),  or  small  livings  (^j),  were  held  to  be  charit- 
able bequests  iq)  ;  but  by  the  provisions  of  that  statute,  a 
devise  of  real  estate,  as  well  as  of  any  goods  and  chattels,  for 
the  benefit  of  Queen  Anne's  bounty,  is  rendered  valid. 

Again,  bequests  for  building  churches  are  regarded  as  charit- 
able uses  {)-).  But  by  statute  43  Geo.  III.  c.  108,  it  is  enacted, 
that  all  persons  may,  by  Will  executed  three  months  at  least 
before  death,  bequeath  all  their  estate  in  real  property,  not 


charitable,  philanthropic  or  ," 

is  not  bad  simply  by  reason  of  tho 
existence  of  the  blank,  but  must  be 
treated  as  one  for  charitable  or 
philanthropic  purposes,  and  since 
there  may  be  philanthropic  pur- 
poses which  are  not  charitable,  it  is 
not  a  good  charitable  bequest :  Re 
Macduff,  [1896]  2  Ch.  451.  And 
cf.  Re  Hunter,  Hood  v.  Att.-Oen., 
[1897]  1  Ch.  518;  [1897]  2  Ch. 
105;  [1899]  A.  C.  309;  post, 
p.  828,  where  a  bequest  to  trustees 
to  expend  the  income  or  any  portion 
of  the  trust  funds  ' '  in  grants  for  or 
towards  the  purchase  of  advowsons 
or  presentations  "  was  held  not  a 
good  charitable  bequest. 

(Z-)  Loscombe  v.  Wintringham,  13 
Beav.  87.  A  great  many  authori- 
ties on  this  subject  will  be  found 
collected  in  the  reporter's  note  to 
the  above  case.  See  also  Heath  v. 
Chapman,  2  Drewr.  417. 

{I)  Heath  v.  Chapman,  2  Drewi". 
417. 


(to)  Chrisfs  Hospital  v.  Grainger, 
1  Mac.  &  Gr.  460  ;  Chamlerlayne  v. 
Brochett,  L.  E.  8  Ch.  206,  211  ;  Re 
Tyler,  [1891]  3  Ch.  252.  This 
principle  does  not,  however,  extend 
to  cases  where  an  immediate  gift  in 
favour  of  private  individuals  is 
followed  by  an  executory  gift  in 
favour  of  charity,  or  where  an 
immediate  gift  in  favour  of  charity 
is  followed  by  an  executory  gift  in 
favour  of  private  individuals :  Re 
Bowen,  [1893]  2  Ch.  491. 

(«)  Re  Tyler,  [1891]  3  Ch.  252. 

(o)  Widmore  v.  Woodroffe,  Ambl. 
636. 

{p)  Middleton  v.  Clitherow,  3 
Yes.  734. 

{q)  In  these  cases  bequests  of 
money  were  held  void,  on  the 
ground  that  the  corporation  was 
bound  by  its  rules  to  lay  it  out  in 
land. 

(r)  Pritchard  v.  Arlouin,  3  Euss. 
Chanc.  C.  456.  See  Doe  v.  Haw- 
thorn, 2  B.  «&  A.  96. 
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exceeding  five  acres,  or  goods  and  chattels,  not  exceeding  in 
value  500/.,  for  the  erecting,  rebuilding,  repairing,  pui'chasing, 
or  providing  any  church  or  chapel  where  the  Liturgy  of  the 
Church  of  England  shall  he  used,  or  any  mansion-houso  for 
the  residence  of  any  minister  of  the  Church  of  England 
officiating  in  such  church  or  chapel,  or  any  out-buildings, 
churchyard  or  glebe  for  the  same  respectively  (.s).  The  Act 
proceeds  to  provide  that  any  gift,  exceeding  five  acres,  or  500/., 
is  to  be  reduced  by  order  of  the  Chancellor  on  petition :  And 
that  no  glebe  containing  upwards  of  fifty  acres  shall  be 
augmented  by  more  than  one  acre  {(). 

A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the 
purpose  of  erecting  a  monument  to  the  testator's  memory,  is 
not  a  charitable  use  {ii).  Nor  is  a  trust  to  repair,  and,  if  need 
be,  rebuild,  a  vault  and  tomb  for  the  testator  and  his  family  {x). 
And  it  is  established  that  a  gift  merely  for  the  purpose  of 
keeping  up  a  tomb  or  a  building,  which  is  of  no  public  benefit, 
and  only  an  individual  advantage,  is  not  a  charitable  use  but  a 
perpetuity,  and  therefore  void  {y). 


(s)  Champney  v.  Davy,  11  CD. 
949;  O'Brien  v.  Tyssen,  28  0.  D. 
372.  See  Dixon  v.  Butler,  3  Y.  & 
Coll.  677.  A  gift  of  the  proceeds 
of  land  is  not  within  the  protection 
of  this  Act :  Incorporated  Church 
Building  Society  v.  CoJes,  5  De  Q-. 
M.  &  G.  324.  Where  a  gift  of  pure 
and  impure  personalty  is  made  to 
trustees  to  erect  or  endow  a  church 
they  are  entitled,  under  the  43 
Geo.  III.  c.  108,  to  500?.  out  of  the 
impiu'e  personalty  as  well  as  to  all 
the  pure  personalty :  Sinnett  v. 
Herbert,  L.  E.  7  Ch.  232 ;  Champ- 
ney V.  Davy,  uhi  supra. 

(t)  It  is  also  provided  by  sect.  1 
that  the  Act  shall  not  extend  to 
enable  any  person  within  age  or  of 
non-sane  memory,  nor  women 
covert  without  their  husbands,  to 
make  any  such  gift,  gi-ant  or 
alienation.  This  proviso  has  been 
held  not  to  be  affected  by  the  pro- 
visions of  sect.  1,  sub- sect.  1  of 
the  Married  Women's  Property 
Act,    1882:    Be  Smith's  Estate,  35 


C.  D.  589. 

(«)  MeUick  V.  The  Asylum,  1 
Jacob.  180;  Adnam  v.  Cole,  6 
Beav.  353.  See  Mitford  v.  Bey- 
nolds,  1  Phil.  C.  0.  185;  16  Sim. 
105. 

(cc)  Doe  v.  Pitcher,  6  Taunt.  359. 
However,  Lord  Ellenborough  ex- 
pressed an  opinion  that,  although 
it  was  not  a  charitable  use,  with 
respect  to  the  party's  own  inter- 
ment, it  was  so  with  respect  to  that 
of  his  family.  Sed  qucere,  and  see 
infra,  note  («/). 

{y)  Thompson  v.  ShaJcespear,  1 
Johns.  612  ;  Came  v.  Long,  2  De 
G.  F.  &  J.  75 ;  Bickard  v.  Bobson, 
31  Beav.  244;  Hoare  v.  Osborne, 
L.  E.  1  Eq.  585 ;  Dawson  v.  Small, 
L.  E.  18  Eq.  114 ;  Be  Williams,  5 
C.  D.  735  ;  Be  Birkett,  9  C.  D.  576; 
Be  Vaughan,  33  C.  D.  187;  Be 
Bogerson,  [1901]  1  Ch.  715.  Secus, 
as  to  a  tomb  or  monument  unthin 
the  church :  Hoare  v.  Osborne,  uhi 
supra,  ante,  p.  822. 
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Again,  a  gift  to  one  of  the  chartered  companies  in  the  city  of 
London  for  an  increase  of  their  stock  of  corn  for  the  service  of 
the  market  in  London,  is  a  donation  for  the  benefit  of  the  com- 
pany and  its  revenues,  and  not  a  charitable  use  {z).  Whether 
a  bequest  to  a  friendly  society  in  aid  of  its  funds  is  or  is  not  a 
bequest  to  charitable  uses  seems  to  depend  on  the  objects  of  the 
society.  The  relief  of  poverty  and  suffering  would  seem  to  be 
a  necessary  object  of  the  association  to  constitute  a  charity  [a). 

With  regard  to  the  exception  in  favour  of  the  Universities,  The  excep- 
and  the  colleges  of  Eton,  Winchester,  and  Westminster,  it  was  statute : 
under  the  Georgian   statute   held  that  the  legislature  meant  a?  to  the 
to  except  such  devises  only  as  were  really  and  bond  fide  for  and  certain 
the  benefit  of  the  colleges,  and  not  those  in  which  the  legal  colleges : 
interest  only  passes  to  the  college,  in  trust  for  other  charitable 
purposes  {h). 

The  Act  of  1888  does  not  extend  to  Scotland  or  Ireland  Requests  of 
(sect.   11),  nor,  as  it  is  local,  will   it  extend  to  prohibit   dis-  Scotland, 
positions  of  real  estate,  or   personal  property  connected  with  L'"';^^'^.'^  °J  ^^^ 
real   estate,  in   the  West   Indies,  or  other  colonies  (r).      But 
bequests  of  personal  estate,  connected  with  real  estate  in  Eng- 
land,  to  be  laid  out   in   land  in  Scotland,  Ireland,  &c.,   for 
charitable  uses  were,  prior  to  the  Act  of  1891,  held  void  {d). 
And  in  the  case  of  Att.-Gen.  v.  J/zV/ (f),  where  a  Scotchman,  bequests  of 
by   Will   in  the  English  form,  made   in  England,  gave  the  land,  &c.,  to 
residue  of  his  personal  estate  to  trustees,  of  whom  some,  but  ^^  ^^^^  °^*^  ^^ 
not  all,  were  resident  in  Scotland,  upon  trust,  to  lay  out  the 
same  in  the  purchase  of  lands,  or  rents  or  inheritance  in  fee 

(2)    Att.-Gen.    v.    Haberdashers'  Att.-Oen.  v.  Bowyer,  3  Ves.  728. 

Co.,  1  Mylue  &  K.  420.  (c)  Att.-Gen.  v.  Stewart,  2  Meriv. 

(a)  Re  ClarFs  Trusts,  1  C.  D.  497 ;  143.    Nor  to  the  East  Indies :  31ayor 

Pease  v.  Pattinson,   32  C.  D.  154;  of  Lyons  y.  East  India  Co.,  1  Moo. 

Cunnackv.  Edwards,  [1896]  2  Ch.  p.  q.   175,   298;    Mitford  v.  Bey- 

679;   Re  Buck,  [1896]   2  Ch.  727.  nolds,    1    Phil.   Ch.    C.   185,    192; 

Cf.  Re  Clarke,  [1901]  2  Ch.  110.  Whicker  v.  Hume,  7  H.  L.  C.  124. 

(6)  Att.-Gen.  v.  Tancred,  1  Eden, 
15  ;  Att.-Gen.  v.  Munly,  1  Meriv.  ('^)  ^"^^'^  ^-  ^"''''"'  ^^  ^^^-  ^=^^- 
327.  See  also  Att.-Gen.  v.  Whor-  (e)  3  Euss.  Ch.  C.  328;  5  Bligh, 
wood,  1  Ves.  Sen.  534.  It  was  said  N.  C.  593  ;  2  Dow  &  CI.  393.  The 
by  Lord  Northington,  iu  the  Att.-  gift  would  have  been  good  if  the 
Gen.  V.  Tancred,  that  the  exception  trustees  had  had  an  option  of  buy- 
extends  only  to  colleges  established  ing  the  lands,  &c.,  either  in  Scot- 
in  the  University  at  the  time  of  the  land  or  in  England.  Cf.  Canter- 
statute ;  but  this  distinction  was  hury  Corpn.  v.  Wyburn,  [1895] 
doubted  by  Lord  Loughborough :  A.  C.  89. 
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simple,  for  the  intent  expressed  in  an  instrument  of  even  date 
with  his  Will;  and  bj  that  instrument  he  directed  the  trustees 
of  his  Will  to  pay  the  rents  annually  to  certain  other  trustees 
who  at  all  times  were  to  ho  persons  residing  within  twenty  miles 
of  Montrose,  to  he  by  them  applied  to  the  relief  of  indigent 
ladies  in  Montrose,  or  within  twenty  miles  of  that  town :  it  was 
holden  by  Lord  Lyndhurst,  and  afterwards  by  the  House  of 
Lords,  that  the  bequest  was  void. 

It  is  necessary  to  advert  to  a  class  of  bequests  on  which  the 
Georgian  statute  was  held  not  to  operate.  This  class  consists 
of  cases  where  there  is  a  bequest  to  particular  legatees,  to  whioh 
the  statute  does  not  apply,  accompanied  by  a  disposition  void 
by  the  operation  of  the  statute  :  In  these  cases  the  rule  is,  that 
if  the  two  objects  are  not  inseparably  blended,  the  bequest  in 
favour  of  the  unobjectionable  purpose  will  be  supported,  although 
the  charitable  disposition  shall  fail  (,/')  :  but  if  the  unobjection- 
able bequest  be  so  mixed  up  with  the  purpose  of  the  charity,  as 
to  be  dependent  on  it,  the  bequest  must  be  considered  indivisible 
and  void  ( g) . 

A  gift  over  to  take  effect  if  the  previous  gift  should  be  ad- 
judged void  by  the  Law  of  Mortmain,  is  valid  {li). 

Bequests  to  charitable  uses,  made  void  by  the  statute,  devolve 
on  the  testator's  heir  (/),  or  his  next  of  kin  (/.•),  or  the  residuary 
legatees,  according  to  the  nature  of  the  property  bequeathed, 
and  the  language  of  the  Will  {l). 

It  must  be  observed  in  conclusion,  that  purposes  of  liberality 
and  benevolence,  ox  private  charity,  do  not  amount  to  "charitable 


(/)  BJandford  v.  Facl-ereU,  4 
Bro.  C.  C.  394;  Doe  v.  Aklridge,  4 
T.  E.  264;  Att.-Gen.  v.  Stepney,  10 
Ves.  22 ;  Waite  v.  Webb,  Madd.  & 
Geld.  71 ;  Doe  v.  Pitcher,  6  Taunt. 
359;  Doe  v.  Wrighte,  2  B.  &  A. 
710;  Doe  v.  Harris,  16  M.  &  W. 
517. 

((/)  Durour  v.  Motteux,  1  Ves. 
Sen.  323;  Att.-Gen.  v.  Oouldimj,  2 
Bro.  C.  C.  428;  Att.-Gen.  v.  Whit- 
church, 3  Ves.  141  ;  Att.-Gen.  v. 
Davies,  9  Ves.  535 ;  Att.-Gen.  v. 
Einxman,  2  Jac.  &  Walk.  170; 
Limbrey  v.  Gurr,  Madd.  &  Geld. 
151.  See  also  Morice  v.  Bishop  of 
Durham,  10  Ves.  538 ;  Mit/ord  v. 


Reynolds,  \\  Phil.  Ch.  0.  185, 
196;  16  Sim.  105;  Smithy.  Oliver, 
11  Beav.  481;  Be  Cox,  7  C.  D. 
204. 

(h)  Carter  v.  Green,  3  Kay  &  J. 
591 ;  Warren  v.  Bndall,  4  K.  &  J. 
603;  Hall  y.  Warren,  9  H.  L.  C. 
420. 

(/)  Arnold  y.  Chapman,  1  Ves. 
Sen.  108;  Gibbs  y.  Ramsey,  2  V.  & 
B.  294. 

(A')  Hoivse  V.  Chapman,  4  Ves. 
542. 

(/)  Cf.  ante,  p.  500  ;  Cooke  y. 
Stationers'  Company,  3  Myln.  &  K. 
262;  Henchman  y.  Att.-Gen.,  3  M. 
&  K  485. 
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uses,"  in  the  sense  in  wliicli  that  expression  is  used  in  the  Courts  ■benevolent 
of   Law  and   Equity,  with  reference  to  the   present  subject:  pHv^a^teT^' ^"^ 
Thus,  a  bequest  in  trust  for  such  objects  of  "benevolence  and  charity  not 
liberality"   as  the  trustee   in   his   own   discretion   shall   most  uses. 
approve  {)tt),  is  not  a  legacy  to  a  charitable  use.     So  it  was  held 
by  the  Court  of  King's  Bench  (n),  that  a  devise  to  trustees  of  a 
reversion  in  land,  to  be  applied  by  them  and  their  successors, 
and  the  officiating  ministers  for  the  time  being  of  a  Methodist 
congregation,  as  they  should  think  fit  to  apply  the  same,  was 
not  a  devise  to  charitable  uses  within  the  stat.  9  Geo.  II.  c.  36. 
Again,  a  bequest  for  such  "benevolent  purposes  "  as  the  trustees 
in  theu'  integrity  and  discretion  may  agree  on  (o),  or  "  to  be 
given  in  private  charity  "  (^;)  is  not  to  be  considered  a  bequest 
to  charitable  uses  (q). 

This  distinction  is  attended  with  important  consequences, 
inasmuch  as  the  rule  is  completely  established,  that  where  a 
charitable  purpose  (in  the  technical  sense)  is  expressed,  however 


(/h)  Morice  v.  Bishop  of  Durham, 
9  Yes.  399;  10  Ves.  522.  In  Re 
Best,  [1904]  2  Ch.  354,  the  ques- 
tion was  whether  a  gift  to  the 
Mayor  and  Corporation  of  Bir- 
mingham in  aid  of  "  such  chari- 
table and  benevolent  institutions  " 
as  they  should  in  their  discretion 
think  fit  was  a  good  charitable  be- 
quest, or  whether  it  was  void  for 
uncertainty;  and  Farwell,  J.,  held 
that  the  words  ' '  charitable  and 
benevolent"  were  intended  to  de- 
scribe one  class  of  objects — i.e., 
institutions  that  were  both  chari- 
table and  benevolent— and  there- 
fore the  gift  was  a  good  charitable 
gift;  following  the  decision  of 
Pearson,  J.,  in  Re  Sutton,  28  C.  D. 
464,  where  the  words  of  the  Will 
were,  "in  charitable  and  deserving 
objects." 

(h)  Doe  V.  Copestalie,  6  East,  328. 

(oj  James  v.  Allen,  3  Meriv.  17. 
As  to  cases  where  the  disposition 
of  a  fund  for  charitable  purposes  is 
left  to  the  discretion  of  legatees  in 
trust,  see  Waldo  v.  Caley,  16  Ves. 
206 ;  Down  y.  Worrall,  1  M.  &  K. 


561  ;  Horde  v.  Lord  Suffvll;  2  M. 
&  K.  59  ;  Ellis  v.  Selby,  1  Mylne 
&  Cr.  286;  Nightingale  y.  Ooulhurn, 

5  Hare,  484  ;  2  Phil.  Ch.  C. 
594 ;  Toivnshend  v.  Carus,  3  Hare, 
257  ;  Kendall  v.  Granger,  5  Beav. 
300  ;  Salushury  v.  Denton,  3  Kaj'  & 
J.  529;  Williinson  v.  Lindgren, 
L.  E.  5  Ch.  570;  Re  Pieraj,  [1898] 
1  Ch.  565. 

{p)  Ommanney y. Butcher ,  1  Turn. 

6  Buss.  260.  See  also  Vezey  v.  Jam- 
son,  1  Sim.  &  Stu.  71 ;  Nash  v. 
Morley,  5  Beav.  177. 

{q)  Where  a  Will  contained  a 
direction  that  debts  and  legacies 
(other  than  charitable  legacies) 
should  be  paid  out  of  impure 
personalty  and  charitable  legacies 
out  of  pvu-e  personalty  and  a  be- 
quest to  each  of  ten  poor  clergy- 
men of  the  Church  of  England  to 
be  selected  by  a  friend  of  the  tes- 
tator's, it  was  held  by  Malins, 
V.-C,  that  these  were  not  charit- 
able legacies,  but  payable  out  of  the 
testator's  general  estate :  Thomas 
V.  Howell,  L.  E.  18  Eq.  198. 
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general,  the  toqucst  sliall  not  fail  on  account  of  the  uncertainty 
or  failure  of  the  object ;  but  the  particular  mode  of  application 
will  be  directed  by  the  King's  sigu  manual  in  some  cases,  in 
others  by  the  Court  of  Chancery  (>•).  But  where  a  bequest  is 
for  a  juirpose  of  liberality  or  benevolence,  or  private  charity  or 
philanthropy  (.s),  not  amounting  to  a  "  charitable  use,"  and  is  of  a 
nature  so  general  and  undefined  as  to  be  incapable  of  being 
executed  by  the  Court,  it  fails  altogether,  and  the  heir-at-law, 
the  next  of  kin,  or  residuary  legatee,  as  the  case  may  be,  becomes 
entitled  to  the  property  [t] ,  as  in  the  case  of  bequests  void  by 
the  statute. 

Where  a  bequest  is  made  for  charitable  and  other  purposes 
not  charitable,  the  law  is  thus  stated  by  Lord  Davey  in  Hunter 
V.  Att.-Gen.  {u)  :    "There  are  two  classes  of  authorities.     On 


(r)  By  Sir  Wm.  Grant  in  Morice 
V.  Bishop  of  Durham,  9  Ves.  405 ; 
Simon  Y.  Barber,  5  Euss.  112 ;  Hay- 
ter  V.  Trego,  5  Euss.  113;  Bennett 
V.  Hayter,  2  Beav.  81  ;  Att.-Gen.  v. 
Laives,  8  Hare,  32 ;  Loscomhe  v. 
Wintringham,  13  Beav.  87.  Tlie 
distinction  seems  to  be  that,  where 
there  is  a  general  indefinite  chari- 
table pui'pose,  not  fixing  itself  on 
any  particular  object,  the  disposi- 
tion is  in  the  King  by  the  sign 
manual ;  but  where  the  gift  is  to 
trustees,  with  general  or  some  ob- 
jects pointed  out,  which  fail,  the 
Court  will  take  upon  itself  the 
execution  of  the  trust :  Ommanney 
V.  Butcher,  1  Tui'n.  &  Euss.  270  ; 
Moggridge  v.  Thackwell,  7  Yes.  36 ; 
Att.-Gen,  v.  Gladstone,  13  Sim,  7; 
Beeve  v.  Att.-Gen.,  3  Hare,  191 ; 
Focock  V.  Att.-Gen.,  3  C.  D.  342; 
Wilkinson  v.  Lindgren,  L.  E.  5  Ch. 
570 ;  Be  Jarman^s  Estate,  8  0.  D. 
584.  See  per  Buckley,  J.,  in  Be 
Davis,  [1902]  1  Ch.  at  p.  888.  For 
cases  where  the  Court  executed  the 
trust  cy-pres,  see  Att.-Gen.  v.  Iron- 
mongers' Co.,  2  M.  &  K.  576;  AU.- 
Gen.  V.  Boultbee,  2  Ves.  380  ;  Hayter 
V.  Trego,  5  Euss.  113;  Mayor  of 
Lyons   v.   Adv. -Gen.   of  Bengal,    1 


App.  Cas.  91 ;  Biscoe  v.  Jackson,  35 
C.  D.  460 ;  Be  Slevin,  [1891]  2  Ch. 
236,  reversing  Stirling,  J.,  [1891] 
1  Ch.  373 ;  Be  Davis,  [1902]  1  Ch. 
876;  Be  3Iann,  [1903]  1  Ch.  232. 
For  cases  where  the  Court  would 
7iot  execute  the  trust  cy-j)res,  see 
Cherry  v.  3Iott,  1  M.  &  Cr.  123  ; 
Clarke  v.  Taylor,  1  Drew.  642 ; 
Bussell  V.  B^ellett,  3  Sm.  &  G.  264 ; 
Langford  v.  Gowland,  3  Gifl.  617 ; 
Neiu  V.  Bonaker,  L.  E.  4  Eq.  055  ; 
Be  Prison  Charities,  L,  E.  16  Eq. 
129  ;  Fisk  v.  Att.-Gen.,  L.  E.  4  Eq. 
521;  Be  Ovey,  29  C.  D.  560;  Be 
White's  Trusts,  33  C.  D.  449;  Be 
Wijmer,  [1895]  1  Ch.  19 ;  Be  Joy, 
60  L.  T.  175;  Be  Taylor,  58  L.  T. 

538. 

(s)  Be  Macduff,  [1896]  2  Ch.  451. 
{t)  Morice  v.  Bishop  of  Durham, 

9  Ves.  399  ;  10  Ves.  522  ;  James  v. 

Allen,  3  Meriv.  17;   Ommanney  v. 

Butcher,    1    Turn.    &    Euss.    260; 
Vezey  v.  Jamson,  1  Sim.  &  Stu.  71  ; 

Fowler  v.    Garlike,   1  Euss.  &  M. 

232;    Ellis   v.  Selhy,   1    M.   &  Cr. 

286 ;   Williams  v.  Kershaw,  5  CI.  & 

F.    Ill;    Kendall    v.    Granger,    5 

Beav.    300 ;    Dolan   v.   Macdermot, 

L.  E.  5  Eq.  60 ;  L.  E.  3  Ch.  676. 
(m)  [1899]  A.  C.  309,  at  p.  323.  The 
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the  one  hand,  there  is  a  long  series  of  eases  extending  from 
Mon'ce  v.  Bishop  of  Diir/iciDi  (v),  decided  by  Sir  William  Grant 
and  Lord  Eldon,  to  Li  re  Macdujf'  {x) ,  decided  by  the  Court  of 
Appeal  in  1896,  and  including  two  decisions  of  Lord  Cottenham. 
In  these  cases  it  has  been  held  that  where  charitable  purposes 
are  mixed  up  with  other  purposes  of  such  a  shadowy  and 
indefinite  nature  that  the  Court  cannot  execute  them  (such  as 
'  charitable  or  benevolent,'  or  '  charitable  or  philanthropic,'  or 
'  charitable  or  pious '  purposes),  or  where  the  description  includes 
purposes  which  may  or  may  not  be  charitable  (such  as  '  under- 
takings of  public  utility'),  and  a  discretion  is  vested  in  the 
trustees,  the  whole  gift  fails  for  uncertainty. 

"  On  the  other  hand,  it  has  been  decided  in  cases  such  as 
Att.-Gen.  v.  Doyleij  {y)  and  Sahisburi/  v.  Denton  {z)  that  where 
the  trustees  have  a  discretion  to  apportion  between  charitable 
objects  and  definite  and  ascertainable  objects  non-charitable,  the 
trust  does  not  fail ;  but  in  default  of  apportionment  by  the 
trustees  the  Court  will  divide  the  fund  between  the  objects 
charitable  and  non-charitable  equally. 

"  A  third  class  of  cases  was  relied  on  by  the  Attorney-General, 
of  which  Sinnett  v.  Herbert  [a)  and  In  re  Douglas,  Obert  v. 
Barrow  [b),  are  examples,  in  which  there  is  a  general  overriding 
trust  for  charitable  purposes,  but  some  of  the  particular  purposes 
to  which  the  fund  may  be  applied  are  not  strictly  charitable,  or 
one  of  two  alternate  modes  of  application  is  invalid  in  law.  In 
such  cases  the  trust  is  good,  and  the  Court  will  give  effect  to  the 
general  charitable  trust,  but  the  trustees  are  restricted  from 
applying  the  fund  to  the  purposes  or  in  the  manner  which  are 
objectionable." 

It  will  be  seen  in  the  foregoing  pages  that  bequests  are 
sometimes  void  by  reason  of  their  falling  within  the  Mort- 
main Statute,  and  sometimes  by  reason  of  the  uncertainty 
of  the  beqaest  or  the  failure  of  the  object,  and  that  generally 
when  the  bequest  is  wholly  void  the  heir-at-law  or  next  of 
kin  or  residuary  legatee,  as  the  case  may  be,  becomes  entitled 
to  the  property.  Sometimes,  however,  questions  arise  by  reason  Bequests  par- 
of  the  bequest  being  held  only  partially  void,  and  in  such  cases  ^^^^^  ^°^^- 

decision  of  the  House  of  Lords  in  {y)  (1735)   4  Yin.   Abr.  485;    7 

this  case  restored  that  of  Romer,  J.,  Ves.  58,  n. 

[1897]  1  Ch.  518.  (2)  3  K  &  J.  529. 

{v)  9  Ves.  399;  10  Ves.  321.  («)  L.  R.  7  Ch.  232. 

{x)  1  S.  &  S.  69.  (6)  35  C.  D.  472. 


830  O/Ler/acies.  [Pt.  iii.  I3k.  iii. 

tlie  rule  would  seem  to  bo,  that  if  the  first  ohjeet  is  not  so 
defined  that  you  can  reasonably  ascertain  the  amount  required, 
the  whole  must  fail  for  uncertainty  (c) .  But  where  there  is  a 
gift  of  money  on  trust  to  apply  a  portion  of  the  income  for 
a  definite  purpose,  and  then  to  apply  the  surplus  for  another 
purpose,  if  the  first  gift  fails,  the  whole  income  falls  into 
the  surplus,  and  that  whether  or  not  you  can  fairly  ascertain 
what  is  the  extreme  sum  required  for  the  first  purpose.  Tlie 
real  question  in  these  cases  is  whether  on  the  true  construction 
of  the  gift  the  trust  for  the  application  of  the  income  is  to  he  a 
charge  on  the  whole  income  and  the  residue  is  to  he  given  to 
the  charitable  purpose  {d),  the  principle  being  that  only  so 
much  of  the  fund  as  is  required  for  the  illegal  purpose  is  to  be 
abstracted,  and  the  gift  for  the  illegal  purpose  being  void  none 
is  required,  and  consequently  the  entire  fund  remains  applicable 
to  the  valid  purpose. 
Immediate  Where  there  is  an  immediate  gift  for  charitable  purposes, 

charitable  ^^^  ^^^^  ^^  ^^i^  rendered  invalid  by  the  fact  that  the  particular 
invalid  by  _  application  directed  cannot  immediately  take  effect,  or  will  not 
orpartimlax     of  necessity  take  effect  within  any  definite  limit  of  time,  and 

application  -^r^j  never  take  effect  at  all  {(') .  "Where,  therefore,  a  testatrix 
directed  bein*^ 

indefinite.  °  directed  that  as  soon  as  land  should  be  given  for  the  purpose 
moneys  bequeathed  by  her  should  be  expended  in  the  erection 
of  almshouses  in  three  specified  places,  it  was  held  that  this  was 
not  a  conditional  gift  to  charity  (,/'),  but  was  an  immediate  gift, 
and  an  inquiry  was  directed  whether  any  land  had  been  given 
or  rendered  available  for  the  purposes  intended  {g) . 

(c)  See  Jarm.  on  WiUs,  4tli  edit.  Cramp  y.  Playfoot,  4  K  &  J.  4'79. 
365,  and  cases  below  in  n.  (c^).  (e)  Per  Lord  MacnagMen,  Wallis 

{d)  Magistrates  of  Dundee  v.  Mor-  v.  8ol.-Gen.for  Neiu  Zealand,  [1903] 

ris,^  M-Vicci.  \M;  FisTcY.Att.-Oen.,  A.  C.   173,  186;    Cliamherlayne  v. 

L.  E.  4  Eq.  521 ;  Daiuson  v.  Small,  Brockett,  L.  E.  8  Ch.  206. 
L.  E.  18  Eq.  114;  Be  Williams,  5  (/)  See  Cherrtj  y.  Mott,  1  My.  & 

C.  D.  735;  Be  Birlxett,  9  C.  D.  576;  Cr.  132,  as  to  conditional  legacies 

Be    Vaughan,    33   C.    D.    187  ;    Be  to  cliarities. 

Bogerson,    [1901]    1    Ch.    705  ;    cf.  (,y)   Chamherlayne  y.  Brockett,  uhi 

Chax>man  y.  Broivn,   6  Yes.  404;  supra,  iollowing  Sinnetty.  Herbert, 

Foivler  y.  Foivler,   33  Beav.  616 ;  L.  E.  7  Ch.  232. 
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CHAPTER  THE  SECOND. 

OF  THE  CONSTEUCTION  OF  WILLS. 

SECTION  I. 

Of  the  General  Rules  of  Construction. 

It  is  obviously  not  within  the  scope  of  this  Treatise  to  enter 
fully  into  the  general  doctrine  of  the  construction  of  Wills. 
It  may,  however,  be  useful  to  state  briefly  some  of  the  most 
important  rules  which  have  been  established  upon  this  subject. 
And  it  may  also  be  expedient  to  prefix  a  statement  of  the 
general  principle  on  which  Wills  are  to  be  expounded. 

The  question  in  expounding  a  Will  is  not  what  the  testator  General 
meant,  but  what  is  the  meaning  of  his  words :  The  use  of  the  P^^'^^P^®- 
expression,  that  the  intention  of  the  testator  is  to  be  the  guide, 
unaccompanied  with  the  constant  exjilanation  that  it  is  to  be 
sought  in  his  words,  and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  insensibly  to  speculate  upon  what  the  testator 
may  be  supposed  to  have  intended  to  do,  instead  of  strictly 
attending  to  the  true  question,  which  is,  what  that  which  he 
has  written  means :  The  Will  must  be  expressed  in  writing, 
and  that  writing  only  is  to  be  considered.  And  in  construing 
that  writing,  the  rule  is  to  read  it  in  the  ordinary  and  gram- 
matical sense  of  the  words,  unless  some  obvious  absurdity  or 
some  repugnance  or  inconsistency  with  the  declared  intentions 
of  the  writer,  to  be  extracted  from  the  whole  instrument,  should 
follow  from  so  reading  it  {a). 

(«)  Abbott  V.  Middltton,  7  H.  L.  lead  to  consequences  capricious  or 

C.  1 14,  by  Lord  Wensleydale ;  Oor-  even  harsh  and  unreasonable ;  but 

do7i    v.    Gordon,    5   H.    &  C.    254.  where  they  are  capable  of  two  in- 

Where  the  words   of  a  Will    are  terpretations   that  construction   of 

unambiguous,  they  cannot  be  de-  them  is  to  be  adopted  which  is  in 

parted  from  merely  because  they  accordance  with  an  intelligible  and 
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1.  Technical 
words  uot 

ueccssiiry. 


2.  Technical 
words  to  be 
taken  iu  their 
le^al  sense. 


1,  Technical  words  are  not  necessary]  to  give  effect  to  any 
species  of  disposition  (6).  Therefore,  wlioro  the  testator  used 
the  words  "  all  my  personal  estates,"  and  it  was  clear  beyond 
all  doubt  upon  the  face  of  the  Will  that  the  testator  meant  by 
these  words,  not  what  is  technically  understood  by  them,  but 
the  real  property  over  which  he  had  an  absolute  personal  power 
of  disposition,  it  was  holden  that  the  freehold  passed  by  this 
description  (<?) .  So  on  the  other  hand,  if  on  the  whole  Will  it 
clearly  appears  that  the  testator's  intention  was  to  bequeath 
leasehold  property,  in  which  he  had  a  chattel  interest  only,  under 
the  description  of  his  real  estate,  such  intention  shall  be  carried 
into  effect  ((/) . 

2.  Nevertheless,  if  technical  words  are  used  by  the  testator, 
he  will  be  presumed  to  employ  them  in  their  legal  sense,  unless 


reasonable,  and  not  a  capricious 
or  anomalous,  result:  Bathurst  v. 
Erriugton,  2  App.  Cas.  698.  A 
testator  must  not  be  presumed  to 
intend  an  absurdity  ;  nevertheless, 
if  shown  by  the  context  or  by  the 
■whole  Will  to  have  so  intended,  the 
intention,  if  not  illegal,  must  be 
carried  out :  Rhodes  v.  Rhodes,  7 
App.  Cas.  192.  See  as  to  the  use 
to  be  made  by  the  Court  of  previous 
decisions  on  other  Wills,  Greville  v. 
Browne,  1  H.  L.  C.  703 ;  Me  Mor- 
gan, [1893]  3  Ch.  222,  228;  Re 
Bawden,  [1894]  1  Ch.  693,  697;  Re 
Stone,  [1895]  2  Ch.  196,  200,  201. 

{h)  By  Lord  Kenyon,  in  Hay  v. 
Coventry,  3  T.  E.  86. 

(c)  Doe  V.  Tofield,  11  East,  246; 
Roe  V.  Pattison,  16  East,  221  ;  Doe 
v.  Haslewood,  6  A.  &  E.  167  ;  Doe 
V.  Pratt,  ibid.  180.  And  the  words 
"  all  the  rest"  have  been  held  in  a 
holograph  Will  containing  no  tech- 
nical words  to  pass  real,  as  well  as 
personal,  property,  although  there 
■was  no  prior  mention  of  realty  in 
the  Will:  Attree  v.  Attree,  L.  E. 
11  Eq.  280;  cf.  Smyth  v.  Smyth,  8 
C.  D.  561. 

{d)  Hobson  v.  Blackburn^  1  Mylne 


&  K.  571 ;  Goodman  v.  Edwards,  2 
Mylne  &  K.  759 ;  Read  v.  BacJc- 
honse,  2  Euss.  &  M.  546;  Doe  v. 
Cranstoun,  7  M.  &  W.  1  ;  Swift  v. 
Sivift,  1  De  G.  F.  &  J.  160.  A 
testator  devised  a  farm  by  the 
description  ' '  my  freehold  farm  and 
lands  situate  at  E."  The  Will  con- 
tained no  residuary  devise.  The 
farm  compi-ised  about  seventy- six 
acres,  of  which  twenty-six  were 
copyhold.  It  was  held  that  the 
copyhold  parts  of  the  farm  passed 
under  the  devise  :  Re  Bright  Smith, 
31  C.  D.  314.  In  this  case  Hall  v. 
Fisher,  1  Coll.  47,  and  Stoiie  v. 
Greening,  13  Sim.  309,  were  dis- 
tinguished on  the  ground,  inter  alia, 
that  in  those  cases  there  was  a 
residuary  devise,  and  there  ■was  no 
room  for  the  operation  of  the  pre- 
sumption that  one  who  has  gone 
through  the  form  of  making  a  Will 
does  not  intend  to  die  intestate. 
See  Re  Harrison,  30  C.  D.  390,  393. 
By  the  26th  section  of  the  Wills 
Act  a  general  devise  of  the  testa- 
tor's lands  shall  include  copyhold 
and  leasehold  as  well  as  freehold 
lands.  As  to  the  construction  of 
this  section,  see  Butler  v.  Butler,  28 
0.  D.  66. 
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the  context  contained  a  clear  indication  to  the  contrary  {e).  "  If 
words  of  art,"  said  Lord  Alvanley,  in  TltcUuHson  v.  Woodford  (/), 
"are  used,  they  are  construed  according  to  tlie  technical  sense, 
unless  upon  the  whole  Will  it  is  plain  that  the  testator  did  not 
so  intend."  Courts,  therefore,  have  no  right  or  power  to  say  that 
the  testator  did  not  understand  the  meaning  of  the  words  he  has 
used,  or  to  put  a  construction  upon  them  different  from  what 
has  been  long  received,  or  what  is  affixed  to  them  by  the 
law(^).  But  where  the  intention  of  the  testator  is  plain,  it 
will  be  allowed  to  control  the  legal  operation  of  words  however 
technical  (A) . 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some 
instances,  the  testator  has  been  presumed  to  use  words  and  forms 
of  expression  in  the  sense  which  they  have  acquired  by  decided 
cases,  although  such  sense  be  different  from  their  ordinary  and 
natural  meaning  (?)» 

But  it  has  been  laid  down  by  high  authority  that  in  con- 
struing a  Will  of  personal  property,  the  terms  that  are  used  in 
the  Will  are  to  be  construed  according  to  the  ordinary  accepta- 
tion of  language  in  the  transactions  of  mankind  (/) . 


('')  Lane  v.  Lord  Stanhope,  6 
T.  R.  352,  by  Lord  Kenyon ;  Phil- 
lips v.  Garth,  3  Bro.  C.  C.  68,  by 
Buller,  J. ;  Buck  v.  Norton,  1  Bos. 
&  Pull.  57,  by  Eyre,  C.  J. ;  Smith 
V.  Butcher,  10  C.  D.  113,  116;  Eeay 
V.  Boulton,  25  C.  D.  212  ;  Re  Eraser, 
[1904]  1  Ch.  Ill,  117.  A  testator 
devised  ' '  all  real  estate  of  wbicli 
lie  might  die  seised.''''  It  was  held 
that  "  seised  "  being  a  purely  tech- 
nical word  must  be  construed  ac- 
cording to  its  technical  meaning : 
Leach  v.  Jay,  6  C.  D.  496 ;  9  C.  D. 
42,  In  construing,  however,  the 
autograph  Will  of  an  illiterate 
man,  the  usual  meaning  of  tech- 
nical language  may  be  disregarded, 
but  no  word  which  has  a  clear  and 
definite  operation  can  be  struck 
out:  HaU  v.  Warren,  9  H.  L.  C. 
420.  Where  a  testator  in  a  foreign 
Will  expresses  himself  in  technical 
language  of  the  place  where  made 
and  where  he  is  domiciled,  to  ob- 
W.E. VOL.  I. 


tain  the  intention  the  technical 
terms  must  be  interpreted  by  the 
meaning  put  on  them  in  the  sys- 
tem of  law  from  which  they  are 
borrowed  :  Stndd  v.  Cool;  8  App. 
Cas.  577  ;  Bradford  v.  Young,  26 
C.  D.  656. 

(/)  4  Ves.  329;  and  see  2^ost, 
p.  868,  note  {x). 

{[/)  By  Buller,  J.,  in  Hodgson  v. 
Ambrose,  Dougl.  341.  See  also 
Milnes  v.  Slater,  8  Yes.  306  ;  Doe  v. 
Perratt,  6  M.  &  Gr.  342,  ^jer  Parke, 
B. ;  Towns  v.  Wentuuirth,  11  Moo. 
P.  C.  543,  per  Lord  Kingsdown. 

{h)  Vauchamp  v.  Bell,  Madd.  & 
Geld.  343;  6  Cruise's  Dig.  148, 
3rd  edit. 

(«■)  Baines  v.  Dixon,  1  Ves.  Sen. 
41  ;   Wilmot  v.  ^yilrnot,  8  Ves.  10. 

(/,•)  By  Lord  Lyndhurst,  in 
Parker  v.  Marchant,  1  Phil.  Ch.  C. 
360:  approved  by  Wood,  V.-C, 
Kay,  375;  Re  Bedsons  Trusts,  28 
C.  D.  523,  525,  ^Jer  Brett,  M.  E. 
3h 
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Wlicro  there 
is  a  f^encial 
inteTit,  iiiul  a 
piirticuliir 
iutont,  tlio 
particiiliir 
is  to  bo  sacri- 
ficed to  tlio 
general. 


It  may  be  useful,  in  this  place,  to  advert  U)  the  well-known 
principle,  that  where  there  is  a  general  intent,  and  a  particular 
one,  tho  particuhir  is  to  he  sacrificed  to  tlic  general  intent  (/)  : 
Whicli  doctrine,  perhaps,  when  riglitly  understood,  amounts  to 
no  more  tlian  an  example  of  the  rule  now  under  consideration, 
viz.,  that   technical   words,  or  words  of  known  legal  import, 
shall  have  their  legal  effect,  unless,  from  subsequent  inconsistent 
words,  it  is  renj  clear  that   the  testator  meant  otherwise  (m). 
For  instance,  if  the  testator  bequeaths  real  property  to  a  man 
and  the  heirs  of  his  hody^  or  to  a  man  for  life,  with  a  subsequent 
limitation  to  the  lieirs  of  his  body,  this  creates  an  estate  tail 
according  to  the  clearly  established  rules  of  law  ;  and,  therefore, 
the  estate  tail  so  created  shall  not  be  cut  down  into  an  estate 
for  life,  although  the  Will  contains  subsequent  words  expressive 
of  an  intention  that  the  heirs  of  the  body  of  the  devisee  shall 
take  as   tenants  in  common  (n).     It  is  true  that   heirs   of   the 
body  cannot  take  as  tenants  in  common  ;  but  it  does  not  follow 
that  the  testator  did  not  intend  that  the  heirs  of  the  body 
should  take,  because  they  cannot  take  in  the  mode  prescribed  : 
This  only  follows,  that,  having  given  to  heirs  of  the  body,  he 
could  not  modify  that  gift  in  the  tw^o  different  ways  which  he 
desired  (o).     The  particular  intent,  then,  that  the  heii's  of  the 
body  should  take  as  tenants  in  common,  must  be  sacrificed  to 
the  general  intent  that  there  should  be  an  estate  tail ;    and 
therefore   the   words    "  as   tenants   in   common "  may  be   re- 
jected (7;).     Nevertheless  the  words  "heirs  of  the  body  "  will 


(/)  Ilobinson  v.  Robinson,  1  Burr. 
38 ;  Jesson  v.  Wright,  2  Bligh,  49  ; 
Doe  V.  Harvey,  4  B.  &  C.  620.  Cf. 
per  Kniglit-Bruce,  J.,  in  Key  v. 
Key,  4  D.  M.  &  G.  73,  84. 

{m)  By  Lord  Eedesdale,  in  Jes- 
son V.  Wright,  2  Bligh,  56,  57 ; 
Jenkins  v.  Hughes,  8  H.  L.  C.  571 ; 
Doe  V.  Oallini,  5  B.  &  Adol.  621 ; 
Lees  V.  Moseley,  1  T.  &  Coll.  589  ; 
Toller  V.  Attwood,  15  Q.  B.  929, 
954;  Toivnsv.  Wtntivorth,  11  Moo. 
P.  C.  543,  per  Lord  Kingsdown ; 
Forsirooh  v.  Forshrook,  L.  E.  3  Ch. 
93.  And  cf.  Be  Richardson,  [1904] 
1  Ch.  332. 

(?/)  Jesson  V.  Wright,  2  Bligh. 
1  (reversing  Doe  v.  Jesson,  5  M.  & 


S.  95,  and  overruling  Doe  v.  Ooff, 
11  East,  668);  Doe  y.  Featherstone, 

1  B.  &  Adol.  944.  See  also  Reece  v. 
Steele,  2  Sim.  233;  Mortimer  v. 
West,  2  Sim.  274 ;  Ward  v.  Bevil,  1 
Younge  &  Jerv.  512;  Jacky.Fether- 
ston,  9  Bligh,  238  ;  Dunk  v.  Fenner, 

2  Euss.  &  M.  566;  Douglas  v.  Con- 
greve,  1  Beav.  59 ;  Tate  v.  Clarke,  1 
Beav.  100;  Roddy  y.  Fitzgerald,  6 
H.  L.  C.  823.  See  also  the  matter 
discussed  in  Van  Qrutten  y.  Fox- 
u-ell,  [1897]  A.  C.  658. 

(0)  By  Lord  Eedesdale,  in  Jesson 
v.  Wright,  2  Bligh,  57. 

[pi)  See  Doe  v.  Harvey,  4  B.  &  C. 
610. 
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yield  to  a  clear  particular  intent,  that  the  estate  should  be  only 
for  life  {q). 

3.  The  construction  of  the  Will  is  to  be  made  upon  the  entire  3.  Construc- 
instrument,  and  not  merely  upon  disjointed  parts  of  it :  and  on 'the  whole 
consequently  all  its  parts  are  to  be  construed  with  reference  to  ^^^^  '• 
each  other  (;■) .     So  the  language  of  the  Will  ought  to  be  con- 
strued with  reference  to  the  codicil ;  and  rice  versa  {s) . 

Hence,  general  words  in  one  part  of  a  Will  may  be  restrained 
in  cases  where  it  can  be  collected  from  any  other  part  of  the 
Will,  that  the  testator  did  not  mean  to  use  them  in  their 
general  sense  {t). 

Hence,  also,  generally  speaking,  if  the  same  words  occur  in  same  words 

— ,.  —  occurrin  *^ 

different  parts  of  the  same  Will,  they  must  be  taken  to  have  more  than 
been  used  everywhere  in  the  same  sense,  unless  there  appears  a  °^^^ ' 
clear  intention   to   the   contrary  (^/).     But   this  rule  does  not 


(q)  By  Lord  Eldon,  in  Jesson  y. 
Wright,  2  Bligh,  53 ;  Jordan  v. 
Adams,  6  C.  B.  N.  S.  748 ;  9  C.  B. 
N.  S.  483.  See  also  Jenhins  v. 
Hughes,  8  H,  L.  C.  571 ;  Oummoe 
V.  Howes,  23  Beav.  184.  As  to 
controlling  the  prima,  facie  meaning 
of  the  word  "issue,"  by  the  context, 
see  the  cases  collected  post,  p.  870 
et  seq. 

(r)  Turpine  v.  Forreyner,  1  Bulst. 
101  ;  Re  Bedson's  Trusts,  28  C.  D. 
523,  525,  per  Brett,  M.  E. 

(s)  Darley  v.  Martin,  13  C.  B. 
683 ;  Hartley  v.  Tribher,  16  Beav. 
510.  See  also  Cator  v.  Cator,  14 
Beav.  463.  A  codicil  is  to  be  taken 
as  a  component  part  of  the  Will: 
see  ante,  p.  5.  In  construing  a 
Will  containing  an  ambiguity,  the 
Court  may,  for  the  purjiose  of  ex- 
planation, refer  to  a  recital  in  a 
codicil,  unless  it  is  obviously 
erroneous :  Be  Venn,  [1904]  2  Ch. 
52,  following  Darley  v.  Martin,  uhi 
supra,  and  Grover  v.  Raper,  5 
W.  R.  134.  If  there  were  an  obvi- 
ously erroneous  recital  of  the  Will 
in  the  codicil,  that  would  not  alter 
the  construction  of  the  Will :  SJxer- 

3 


rati  V.  Oakley,  7  T.  E.  492. 

{t)  Strong  v.  Teatt,  2  Burr.  912; 
Doe  V.  Reade,  8  T.  E.  122 ;  Whit- 
more  V.  Trelaivney,  6  Yes.  130; 
Crone  v.  Odell,  1  Ball  &  Beat.  466. 

(u)  Whitmnre  v.  Craven,  2  Chanc. 
Cas.  169;  Dalzell  v.  Welch,  2  Sim. 
319 ;  Ridgeivay  v.  Munhittrich,  1 
Dr.  &  W.  93,  per  Sugden,  C. ; 
Rhodes  V.  Rhodes,  27  Beav.  413. 
See  also  per  Lord  Cairns  in  Hill  v. 
Crooh  (L.  E.  6  H.  L.  283,  285), 
where  he  said  :  "In  the  first  place, 
in  order  to  interpret  the  words  of 
the  Will,  it  is  always  not  only 
allowable,  but  it  is  the  duty  of  the 
Court  to  obtain  the  knowledge 
which  the  testator  had  of  the  state 

of   his  family It  appears 

to  me  that  the  terms  '  husband ' 
and  '  wife,'  'father'  and  'mother,' 
and  '  children,'  are  all  correlative 
terms.  If  a  father  know  that  his 
daughter  has  children  by  a  connec- 
tion, which  he  calls  a  'marriage,' 
with  a  man  whom  he  calls  her 
'husband,'  terming  the  daughter 
the  'wife'  of  that  husband,  I  am 
at  a  loss  to  imderstand  the  meaning 
of  language  if  you  are  not  to  impute 

h2 
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when  one 
Tiequest  con- 
strued with 
reference  to 
another. 


preclude  the  Court  from  putting  a  different  construction  upon 
the  same  words,  oven  tliougli  used  only  once  in  a  Will, 
wlien  ajiplicd  to  different  sub j cot-matt ors.  Thus,  in  Forth  v. 
Chap)nan  (,r),  where  the  testator  devised  real  and  personal  estate 
to  A.,  and  if  ho  should  die,  and  h'avo  no  issue  of  //is  bod//,  then 
to  B. ;  Lord  Macclesfield  said,  that  it  might  be  reasonable 
enough  to  take  the  same  words  as  to  the  different  estates  of 
realty  and  personalty  in  different  senses,  and  as  if  repeated  by 
two  several  clauses  ;  and  that  the  words  "  leave  no  issue,"  as 
applied  to  the  personal  estate,  should  be  taken  to  mean,  leave  no 
issue  at  the  time  of  his  death,  but  as  applied  to  the  freehold  to 
mean  an  indefinite  failure  of  issue  :  And  this  case  has  been  con- 
sidered as  an  autliority  in  many  subsequent  instances  for  a 
different  constraction  of  the  same  words  in  a  Will  as  applied  to 
different  subjects  (//). 

It  must  be  further  observed,  that  where  there  is  no  connection 
by  grammatical  construction,  or  direct  words  in  reference,  or  by 
the  declaration  of  some  common  purpose,  between  distinct 
bequests  in  a  Will,  the  rule  now  under  consideration  will  not 
justify  the  drawing  in  aid  the  special  terms  of  one  bequest  to 
the  construction  of  another,  although  in  its  general  terms  and 
import  similar,  and  applicable  to  persons  standing  in  the  same 
degree  of  relationship  to  the  testator ;  and,  although  there  is  no 


to  that  same  person  wlien  lie  speaks 
of  the  '  children '  of  his  daughter 
this  meaning,  that  as  he  has  termed 
his  daughter  and  the  man  -with 
whom  she  was  living  '  wife '  and 
'  husband,'  so  also  he  means  to 
term  the  offspring  born  of  that 
so-called  'marriage'  the  children 
according  to  that  nomenclature. 
That  is  all  that  your  Lordships 
have  to  find.  If  you  find  that  that 
is  the  nomenclature  used  by  the 
testator,  taking  his  Will  as  the 
dictionary  from  which  you  are  to 
find  the  meaning  of  the  terms  he 
has  used,  that  is  all  which  the  law, 
as  I  understand  the  cases,  requires." 
See  also  Be  Birhs,  [1900]  1  Ch.  417, 
"Whenever  in  a  deed,  or  Will,  or 
other  document,  you  find  that  a 
word  used  in  one  part  of  it  has 


some  clear  and  definite  meaning, 
then  the  presumption  is  that  it  is 
intended  to  mean  the  same  thing 
where,  when  used  in  another  part 
of  the  document,  its  meaning  is  not 
clear":  per  Lindley,  M.  E.,  ihkl. 
418. 

(.r)  1  P.  Wms.  667. 

{y)  Sheffield  v.  Lord  Orrery,  3 
Atk.  288;  Stafford  y.  BucMey,  2 
Yes.  Sen.  180 ;  Soidhhy  v.  Stone- 
house,  2  Ves.  Sen.  616;  Doe  v. 
Smith,  5  M.  &  S.  131,  132;  Doer. 
Eivart,  7  A.  &  E.  636,  659.  See 
also  Carter  v.  Bentali,  2  Beav.  551  ; 
Byng  v.  Lord  Strafford,  5  Beav. 
558  ;  Head  v.  Bandall,  2  T.  &  CoU. 
Ch.  C.  231;  Buckle  v.  Fawcett,  4 
Hare,  536,  542.  See  post,  p.  867, 
note(o);  and  cf,  Beay  \,  BouJton, 
26  C.  D.  212. 
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apparent  reason,  other  than  the  different  wording  of  tlie  clauses, 
to  presume  tliat  the  testator  had  a  different  purpose  in  view  (;:) . 
The  tendency,  however,  of  modern  decisions  (and  good  sense 
appears  to  require  it)  is  to  read  the  different  clauses  in  the  Will 
ref  erentially  to  each  other,  unless  they  are  clearly  independent  {a) . 

4.  The  Court  is  bound  to  give  effect  to  every  word  of  the  '^-  Effect 
AYill,  without  change  or  rejection,  provided  an  effect  can  he  given  to 
given  to  it,  not  inconsistent  with  the  general  intent  of  the  whole  ^^^^  word: 
Will  taken  together  {h).     Thus,  if  one  devises  land  to  A.  B.  in 

fee,  and  afterwards  in  the  same  Will  devises  the  same  land  to 
C.  D,  for  life,  both  parts  of  the  Will  shall  stand ;  and  in  the 
construction  of  law,  the  devise  to  0.  D.  shall  be  first  («■•) .     But  if  two  pai-ts 
where  it  is  impossible  to  form  one  consistent  whole,  the  separate  cUeable,  the 
parts  being  ahsoJately  irreconcileable,  the  latter  will  prevail  {d).     latter  will 

It  must  not,  however,  be  understood,  that  because  the  testator 
uses  in  one  part  of  his  Will  words  having  a  clear  meaning  in 
law,  and  in  another  part,  words  inconsistent  with  the  former, 
that  the  first  words  are  to  be  cancelled  or  overthi'own  (r).  A 
contrary  principle  is  now  fully  established  in  the  doctrine 
already  considered,  that  the  general  intent,  although  first  ex- 
pressed, shall  overrule  the  particular  (/'). 

5.  The  Will  must  be  most  favourable  and  benignly  expounded  5.  Words 
to  pursue,  if  possible,  the  intention  of  the  testator  [g] .  teausposed 

(2)  Bpri  V.  Benct,  Cro.  Car.  368  ;  448;  HalU.  Warren,  9  H.  L.  C.  420. 

Doe  V.  Wriijld,  8  T.  E.  64;  ,Sf.  a,  (c)  Anon.,  Cro.  Eliz.  9;  Doe  v. 

in  C.  P.,  nomine  Doe  v.    Child,   1  Davies,  4  M.  &  W.  599. 

NewEep.  335;  Eight  v.  Compton,9  (d)  Constantine  y.  Constantine,  6 

East,  267  ;  Chambers  v.  Brailsford,  Yes.   100  ;  Doe  v.  Biggs,  2  Taunt. 

18  Ves.  368.     But  where  there  is  a  109  ;   Sim.  v.  Doughty,  5  Ves.  243  ; 

clear  omission  in  a  Will  reference  Wylcham  v.  Wy'kham,  18  Ves.  421 ; 

may  be  made  to  a  similar  gift  in  Sherratt  v.  Bentley,  2  Mylne  &  K. 

the  same  Will  to  assist  in  ascer-  149 ;  MorraU  v.  Sutton,  1  Phillim. 

taining    what     the    omission     is  :  Ch.  C.  533.     See  also  4  Beav.  478 ; 

MeUor  v.  Daintree,   33  C.  D.  198.  5  Beav.  100;  Shipper dson  y.  Tower, 

And  see  Loveduy  v.  Hopkins,  Ambl.  1  Y.  &  Coll.  C.  C.  441. 

273  ;  outings  v.  McDermott,  2  M.  &  (c)  By  Lord  Eedesdale  in  Jesson 

K  69.  v.  Wright,  2  Bligh,  56. 

(«)  Ford  Y.  Ford,  6  Hare,  492,  (/)  Ante,  p.  834. 

by  Wigram,  Y.-C.  {g)  Touchst.  434;  2  Black.  Com. 

(b)  Gray  v.  Minneihorpe,  3  Yes.  381.     Thus,    where  a   testator   by 

105;    Constantine  v.   Constantine,  6  his  Will  gave  a  legacy  of  7,000?. 

Yes.  102;  Doe  y.  Ratvding,2'B.  &A.  upon  trust  for  the  benefit  of  his 


838 


Of  Lejat-ics. 


[n.  111.  Jik.  111. 


supplied,  or  To  ofTGctuiito,  tlierefoi'o,  tlio  clear  intention,  as  apparent  upon 

advance  tho     ^^^^  wholo  AVill,  clerical  errors  may  Le  corrected  (//),  and  words 
iqipiuvut  ^        {^n(j  limitations  may  be  transposed  (/) ,  supplied  (/.) ,  or  rejected  (/) . 


inarnod  duuglitur  and  her  cliildiuu  ; 
and  after  reciting  that  he  had  given 
a  Loud  for  3,000/.  for  her  husband 
he  directed  that  what  shouhl  remain 
dno  on  the  bond  at  his  death  should 
be  paid  out  of  the  legacy :  and  by 
a  codicil  made  about  twelve  months 
afterwards,  the  testator  recited  that 
he  had  paid  the  3,000?.  and  other 
sums  for  which  he  was  bound  for  the 
husband  to  an  amount  exceeding 
5,000?.  on  the  whole,  and  directed 
that,  unless  that  sum  at  least  should 
be  repaid  previously  to  his  decease, 
the  sum  of  5,000?.  should  be  taken 
in  part  payment  of  the  7,000?.  And 
it  was  admitted  that  the  husband 
had  not  repaid  5,000?.  It  was  held 
that  the  testator  intended  that  what 
at  his  decease  should  be  duo  to  him 
in  respect  of  these  sums  should  to 
an  extent  not  exceeding  5,000?.  be 
deducted  fi'omthe  daughter's  legacy, 
and  an  account  was  directed  of  the 
amount  remaining  unpaid  of  sums 
advanced  by  the  testator  for  the 
daughter's  husband :  Re  Taylor's 
Estate,  22  C.  D.  495.  Cf.  Be  AircVs 
Estate,  12  C.  D.  291  ;  Be  Wood,  32 
C.  D.  517. 

(A)  Be  Northen's  Estate,  28  C.  D, 
153,  where  by  an  obvious  error  the 
words  "Lea  Knowl  Estate"  had 
been  inserted  by  mistake  for  ' '  Crox- 
ton  Estate."  See  also  Be  DayrelJ, 
[1904]  2  Ch.  496,  where  the  word 
"  or"  was  read  "  of." 

{i)  Hudson  v.  Bryant,  1  Coll.  681. 

(\-)  Doe  V.  MicMem,  6  East,  486, 
493,  494  ;  Kirkpatrich  v.  Kirkpat- 
ricl;  13  Ves.  476 ;  Montagu  v. 
NucelJa,  1  Euss.  Chanc.  Cas.  171, 
172;  AUott  V.  Middleton,  21  Beav. 
143 ;  7  n.  of  L.  68.  But  see  the 
observations   of  Wood,  Y.-O.,  in 


Jlupv  V.  J 'oiler,  3  Kay  &  J.  206, 
209 ;  Mellor  v.  Daintree,  33  C.  D. 
198.  In  Be  Bedfern,  6  C.  D.  133, 
a  testator  directed  his  trustee  to 
stand  possessed  of  5  equal  7th  parts 
of  the  moneys  arising  from  the  sale 
and  conversion  of  his  real  and  per- 
sonal estate  upon  trust  to  invest, 
and  diu-ing  the  respective  lives  of 
his  said  daughters,  Elizabeth,  Sarah, 
Eliza,  Marj',  and  Hannah,  to  pay 
the  interest  to  his  said  daughters 
respectively  for  their  scj^arate  use. 
He  then  directed  his  trustees  from 
and  after  the  death  of  Elizabeth  to 
stand  possessed  of  one-fifth  of  the 
trust  securities  upon  trust  for  the 
children  of  Elizabeth,  and  from  and 
after  the  death  of  Sarah  as  to  an- 
other one-fifth  upon  trust  for  the 
children  of  Sarah;  and  from  and 
after  the  death  of  EHza  as  to  another 
one-fifth  upon  trust  for  the  children 
of  Mary  (thus  omitting  to  provide 
for  Eliza's  children,  and  failing  to 
disj^ose  of  Mary's  one -fifth  after 
her  death) ;  and  from  and  after  the 
death  of  Hannah  as  to  another  one- 
fifth  upon  trust  for  the  children  of 
Hannah.  The  Will  also  contained 
a  power  to  the  trustee  until  "the 
part  or  share  of  the  said  trust 
moneys  of  the  issue  of  any  of  my 
said  daughters "  should  become 
payable  to  apply  the  same  in  the 
maintenance  of  such  issue.  And 
it  was  held  that  a  clause  similar  in 


(?)  Jesson  V.  Wrkjht,  2  Bligh,  1  ; 
Sherratt  v.  Bentley,  2  Mylne  &  K. 
149.  Thus  the  words  of  a  previous 
bequest  will  not  be  affected  by  an 
erroneous  reference  to  it  in  a  later 
part  of  the  Will :  Be  Duke,  16  C.  D. 
112. 
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But  the  rulo  is,  that  words  in  a  Will  are  not  to  be  rejected  or 
supplied,  unless  there  cannot  be  any  rational  construction  of  the 
words  as  they  stand  (/;^),  or  the  rejection  or  insertion  is  neces- 
sary to  carry  out  the  manifest  intention  of  the  Will  {n). 

So,  in  order  to  advance  the  apparent  intention  of  the  testator,  gtrued 
"or  "may  be  construed  "  and  "  (o)  and  vice  versa  (p),  in  cases  "and,"  and 

vice  vcvsd  * 

of  legacies,  as  well  as  devises  of  real  estate.     So  "  if  "  may  be 
construed   "when"   for  the  same  purpose  (y).     So,  upon  the 
whole  context,  the  word  "  paid  "  may  be  construed  "  payable  " 
or  "  vested  "  (r).     And  the  words  "  leaving  "  any  child  may  be  construed 
construed  "having"    or  "having   had"(s).      And   the   word 


"  if  "  con- 
strued 
"  when :  " 
paid ' 


terms  to  the  clauses  giving  in- 
terests to  the  children  of  Elizabeth, 
Sarah,  Mary,  and  Hannah  respec- 
tively, but  giving  an  interest  in 
one-fifth  of  the  trust  securities  to 
the  childi'en  of  EHza,  and  disposing 
of  Mary's  one-fifth  after  her  death, 
must  have  been  accidentally  omitted, 
and  that  the  Will  ought  to  bo  read 
and  construed  as  if  such  a  clause 
■were  contained  in  it.  See  also  Re 
Hunt,  62  L.  T.  753. 

(m)  By  Lord  Eldon,  in  Chambers 
V.  Brails/onl,  19  Ves.  654;  S.  C,  2 
Meriv.  25 ;  Peacock  v.  Stochford,  3 
De  G.  M.  &  G.  73,  77 ;  Pride  v. 
Foohs,  3  De  G.  &  J.  252. 

(n)  Sweeting  v.  Prideaux,  2  C.  D. 
413.  See  also  per  Knight-Bruce, 
L.  J.,  in  Kei/  V.  Key,  1  De  G.  M.  & 
G.  73,  84  ;  and  Lord  Kingsdown  in 
Toivns  V.  Wentworth,  11  Moo.  P.  C. 
526,  543. 

(o)  Bicliardson  v.  Spraag,  1  P. 
Wms.  434 ;  Eccard  v.  Brooke,  2  Cox, 
213 ;  Lachlan  v.  Reynolds,  9  Hare, 
796;  Shand  v.  Kidd,  19  Beav.  310  ; 
Bentley  v.  Meech,  25  Beav.  197 ; 
Grented  v.  Greuted,  26  Beav.  621 ; 
Greemvay  v.  Greenivay,  2  De  G.  F. 
&  J.  128 ;  Johnson  v.  Simcock,  7  H. 
&  N.  344;  Maude  v.  Maude,  22 
Beav.  290.  The  construction  of 
"and"  for  "or"  was  not  allowed 
in  Gittings  v.  Mc'Dermott,  2  M.  & 
K.  69  ;  Mortimer  v.  Hartley,  6Exch. 


60  ;  Barker  v.  Young,  33  Beav.  353  ; 
BlundeU  v.  Chapman,  33  Beav.  648  ; 
Cooke  V.  Mirehouse,  34  Beav.  27 ; 
Holland  v.  Wood,  L.  E.  11  Eq.  91  ; 
Wingfield  v.  Wingfield,  9  0.  D.  658. 
(jv)  Hetherington  v.  Oakman,  2 
Y.  &  Coll.  C.  C.  299 ;  Stapleton  v. 
Stapleton,  2  Sim.  N.  S.  212  ;  May- 
nard  v.  Wright,  26  Beav.  285.  This 
construction  was  refused  in  Pearson 
V.  Rutter,  3  De  G.  M.  &  G.  398 ; 
Day  V.  Day,  Kay,  703 ;  Coates  v. 
Hart,  32  Beav.  349 ;  Gi-ey  v.  Pear- 
son, 6  H.  L.  0.  61 ;  Seccomhe  v. 
Evans,  28  Beav.  440;  Malcolm  v. 
Malcolm,  21  Beav.  225 ;  Haivks- 
tvorth  V.  Haivksivorth,  27  Beav.  1. 
"And"  may  be  construed  "or" 
when  one  member  of  the  compound 
sentence  is  included  in  the  other, 
and  would  be  superfluous  unless 
disjoined :  Day  v.  Day,  Kay,  703, 
708,  by  Wood,  V.-C.  This  con- 
struction is  generally  made  in 
favour  of  vesting,  and  not  to  de- 
feat a  vested  gift:  Ibid. 

{q)  Smart  v.  Clark,  3  Euss.  Ch. 
C.  365.  But  see  Bartleman  v. 
Murcliison,  2  Euss.  &  M.  136. 

(r)  Martineau  v.  Rogers,  8  De  G. 
M.  &  G.  328. 

(s)  Kennedy  v.  Sedgivick,  3  Kay 
&  J.  540;  Treharne  v.  Layton,  23 
W.  E.  799 ;  L.  E.  10  Q.  B.  459 ; 
White  V.  Hill,  L.  E.  4  Eq.  265; 
Bryden  v.  Willett.  L.  E.  7  Eq.  472  ; 


payable : ' ' 
"  leaving  " 
construed 
"having  " 
or  "  having 
had : " 
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' '  payable ' ' 

coustrneil 

"vested:" 

"survivor" 

construed 

"other:" 

"receivable" 

construed 

"received:  " 

' '  witliout 

having  issue  " 

construed 

"  without 

issue  :  " 

"  issue  " 


"  payaLlo  "  may  bo  construed  "  vested  "  (^).  And  the  word 
"  survivor  "  may  be  eoustrued  "  otlior  "  (»).  80  the  words  "  not 
survive  "  may  be  construed  as  equivalent  to  die  in  "  the  lifetime 
of"  (./').  So  tlio  word  "receivable"  may  be  construed  "re- 
ceived" (//).  So  "  without  having  issue  "  may  be  construed  in 
all  respects  as  the  same  as  "  without  issue  "(::).     So  "issue" 


7?('  Broit'ii^s  Trusts,  L.  E.  10  E(i. 
239;  Bo)jle  v.  Yurstotrn,  78  L.  T. 
457.  Cf.  Be  Cohhohl,  [1903]  2  Ch. 
299.  See,  however,  Re  Ball,  40 
C.  D.  11.  The  principle  of  con- 
struction whereby  in  tlio  case  of  a 
gift  over  on  death  without  ' '  leav- 
ing" children,  the  word  "leaving" 
is  construed  "having,"  so  as  not 
to  take  away  an  interest  previously 
vested,  will  not  readily  be  applied 
where  the  subject-matter  of  the 
gift  is  an  annuity  which  ex  vi  ter- 
mini involves  the  notion  of  per- 
sonal enjoyment:  Be  Heminyivay, 
45  0.  D.  453. 

{t)  Haydon  v.  Bose,  L.  E.  10  Eq. 
224.  So  "vested"  may  be  read 
"indefeasible":  Be  Edmondson^s 
Estate,  L.  E.  5  Eq.  389  ;  Greenhalgh 
V.  Bates,  L.  E.  2  P.  &  D.  47.  See 
Xiost,  p.  1003. 

{u)  Wilmot  V.  Wihnot,  8  Ves.  10; 
Eyre  v.  Marsden,  4  M.  &  Cr.  240  ; 
Hurry  v.  Morgan,  L.  E.  3  Eq.  152; 
Be  Arnold's  Trusts,  L.  E.  10  Eq. 
252;  Waite  v.  Litthwood,  L.  E. 
8  Ch.  70 ;  Be  Palmer's  Trusts,  L.  E. 
19  Eq.  320 ;  Cross  v.  Maltby,  L.  E. 
20 Eq.  378;  Wakey.  Varah,  2  C.  D. 
348;  Lucenay.  Lucena,  7  C.  D.  255. 
But  in  Be  Horner,  19  C.  D.  186, 
the  Court  refused  to  construe  "  sur- 
vivor or  survivors"  as  "other  or 
others."  For  other  cases  to  the 
same  effect,  seejjost,  p.  1210  et  seq. 
(x)  Beed  v.  Braithwaite,  L.  E. 
11  Eq.  514. 

{y)  Be  Dodyson's  Trusts,  1  Drew. 

440 ;  West  v.  Miller,  L.  E.  6  Eq.  59. 

(z)  Eastwood  v.  LocJuuood,  L.  E. 

3  Eq.  487,  495.     Where  a  gift  to 


the  children  is  a  vested  gift,  it  will 
not  become  divested  by  the  use  of 
tlio  words  in  case  the  parent  die 
"  leaving  no  issue  "  :  and  "  leaving 
no    issue"     should    bo    construed 
"  having  had  no  issue  "  :   Trcharne 
V.  Layton,  L.  E.  10  Q.  B.  459.     See 
judgment  of  Amphlett,  B.,  ibid.,  at 
p.  463,  where  it  is  recognized  as  an 
established    principle.      Following 
Treharne  v.  Layton,   the   Court  of 
Appeal,  in  Be  Cohhold,  [1903]  2  Ch. 
299,    held   that  it  is    a  now  well 
settled  principle  that  where  there  is 
a  gift  by  Will  to  A.  for  life,  and 
after  his  death  to  his  childi-en,  in 
terms  which  give  the  children  an 
absolute  interest  in  A.'s  lifetime, 
followed  by  a  gift  over  "  if  A.  dies 
without  leaving  children,"  the  word 
"leaving  "  is  so  to  be  construed  as 
not    to   destroy    any   prior  vested 
interest — that  is  to  say,  "  without 
leaving  children  "  should  be  read 
as  ' '  without  leaving  childi'en  who 
have  not  attained  vested  interests" ; 
and  this  principle  of   construction 
is  not  affected  by  the  circiunstance 
that  the  testator  knew  of  the  exist- 
ence of  a  child  of  A.,  and  that  such 
knowledge  appears  on  the  face  of 
the  Will  itself.     See,  however,  Be 
Ball,  40   C.   D.   11,  where  it   was 
held  that  the  cases  where  "leav- 
ing"  had  been    construed   "hav- 
ing," in  order  to   prevent  a  clear 
previous    vested  gift    from   being 
divested,    did   not  apply  where  it 
was  plain  that  the  vested  gift  was 
in  some  event  to  be  divested  ;  and 
overruling  White  v.  Hight,  12  C.  D. 
751.      In  Be  Booth,   [1900]   1  Ch. 
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may  be  restricted  to  "  children  "  {a).     So  "  next  surviving  son  "  restricted  to 
may  Le  construed  "next  younsrer"  and  not  "next  elder"  sur-  ,     '  , 

•^  "^  o    _  _       "  next  sur- 

viving son  {b).     So  the  word  "entitled"  must  be  read  "entitled  in  viving  eon" 

possession  "  if  the  context  requires  it  (c).     So  the  expression  "  in  youno-e^fTur- 

possession "  may  be  read   as  meaning  "entitled   to   a  vested  viving sou : " 

estate  tail  in  remainder  "  (^/) .     So  the  word  "  representatives  "  rearP'^entitled 

has  been  construed  as  "next  of   kin"  or  "descendants"  (<>).  inposses- 

So  the  word  "ascertained"  should  be  construed  "made  cer-  (<representa- 

tain  "  (_/').    And  the  words  "  at  their  death  "  should  be  construed  tives "  read 

'  nG^t  of 

" at  the  death  of  each  respectively  "  {g).  kin"  or 

In  LocJi  v.  Ba(jlei/{}i),  where   a   testator   directed   that   his  V '^^'^.'^f,^' 
daughters'  shares  under  his  Will  should  be  "  settled  upon  them-  "ascer- 
selves  strictly,"  it  was  held  by  Lord  Eomilly,  M.  E.,  that  the  twined" 

'^  '  -^  /  '  ...  construud 

income  of  each  daughter's  share  should,  during  the  joint  lives  "made 
of   herself   and   her  husband,  be  paid  to  her  for  life  for  her  ^^^,^^f '. 

.   .        .  .  „    ,         .  at  their 

separate  use  without  power  of  anticipation  ;  and  if  she  died  first,  death"  con- 
then  her  share  should  go  as  she  should  by  Will  appoint,  and  in  \-^^^^  r'espec- 
default  of  appointment  to  her  next  of  kin,  exclusively  of  her  tive  deaths. 
husband  ;  and  if  she  survived,  then  to  her  absolutely.     But  in  ?^^* !°      , 

'  .  daughters  to 

Magrath  v.  Morehcad  if),  where  a  testator  directed  the  shares  of  te  "settled 
daughters  "  to   be  settled   on  themselves  at  their  marriage,"  yt^i^tlyJ™ 
Bacon,  V.-C,  held  that  two  daughters,  having  attained  twenty- 
one,    and    being    unmarried,   were    entitled    to    their    shares 
absolutely,  and  that  there  was  no  trust  for  a  settlement  which 
the  Court  could  execute. 

A  mistake  in  a  Will  cannot  be  corrected,  or  an  omission  Mistake  in  a 
supplied,  unless  it  clearly  appears  by  fair  inference  from  the  ^  ^^^" 
whole  Will  (A).     But  a  clerical  error  can  be  corrected  by  the 


768,   the  words    "but   should   she  274;  MarteUix.  IloUowaij,  L.  E.  5 

die  without  child  or  children "  were  H.    L.    532.      Cf.    Re     Fothcr(jilPs 

read   as   meaning  without  a  child  Estate,  [1903]  1  Ch.  149. 

or  children  living  at  her  death.  (e)  Re  Horner,  37  C.  D.  695 ;  pod, 

(a)  Brijden  v.    WilMt,    L.    E.    7  p.  892  et  seq. 

Eq.  472;  Re  Hophins'  Trusts,  9  C.  (/)  Sidehottom  v.  Sidehottom,  L. 

D.  131 ;  pvst,  pp.  873,  874.  E.  2  P.  &  D.  365. 

{I)  Eastivood  v.  Lockwood,  L.  E.  {<j)  Wills  v.    WiUs,  L.  E.  20  Eq. 

3  Eq.  487.  342  ;  and  cf.  ReHidcliinson''s  Trusts, 

(c)  Re  Clinton's  Trusts,  L.  E.  13  21  C.  D.  811. 

Eq.  295;  Re  Noyce,  31  C.  D.  75;  Re  (//)  L.  E.  4  Eq.  122. 

Maunder,  [1902]  2  Ch.  875;  [1903]  (/)  L.  E.   12  Eq.  491.     See  also 

1   Ch.  451  ;   Re  Bland's  Settlement,  Re  Jordan's  Trust,  [1903]  1  Ir.  120. 

W.  N.  (1904),  p.  189.  (A')  Philipps   v.    Chamhcrlainc,    4 

{d)  Foley  y.  Burnell,  1  Bro.  0.  C.  Ves.  57 ;  Dent  v.  Repys,  Madd.  & 
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Bequest  not 
to  be  con- 
trolled by  the 
reason  given 
for  it : 

nor  by  infer- 
ence from 
other  parts 
of  the  Will, 
nor  by  its 
unmeritoiious 
nature. 


Court  of  Construction  •where,  if  uncorrected,  it  makes  the  "Will 
absurd,  and  tlie  pro})er  correction  can  be  gathered  from  the 
context  (/).  And  an  erroneous  statement  in  fact  may  be  cor- 
rected, and  will  not  necessarily  be  binding  on  a  legatee  so  as  to 
cut  down  an  express  gift  {m) .  Hence  not  only  in  cases  of 
devises  of  real  estate,  but  also  of  Wills  of  personal  property,  the 
Court  cannot,  in  its  interpretation  of  the  intention  of  the  testator, 
pay  the  least  regard  to  any  variance  between  the  Will  as  it 
stands,  and  the  instructions  given  for  preparing  it  («). 

Again,  an  express  bequest  cannot  be  controlled  by  the  reason 
assigned  :  The  assigned  reason  may  aid  in  the  construction  of 
doubtful  words,  but  cannot  warrant  the  rejection  of  words  that 
are  clear  (o) .  Nor  can  any  express  disposition  be  varied  by 
inference  or  argument  from  other  parts  of  the  Will  {p)  :  Much 
less  shall  the  obvious  construction  of  a  Will  be  controlled  by  the 
inconvenient  or  unmeritorious  nature  of  the  bequest  (q)  :  On  the 
contrary,  the  Court  is  bound  to  correct  every  inaccuracy  and 
impropriety  of  terms  in  advancement  of  the  manifest  intention 
of  the  testator,  however  undeserving  it  may  be  of  favour  in  a 
Court  of  Justice  {>•).  Where,  indeed,  the  literal  force  of  ex- 
pressions differs  in  a  Will,  it  is  a  true  rule  to  seek  for  the 
intention  of  the  testator  rather  in  a  consistent  and  rational 
purpose,  than  in  a  purpose  inconsistent  and  irrational  (s) . 


6.  Where  6.  Where  words  are   capable  of  a  twofold   construction  the 

capabirof  a  i"^l®  i^j  ^^^^  ^^  ^^  ^^^®  °^  ^  deed,  and  much  more  in  the  case  of 

twofold  con-  a  Will,  to  adopt  such  as  tend  to  make  it  good  it). 

struction.  '                ^                                                         o          v  / 


Geld.  351.  As  to  the  application 
of  parol  evidence  to  rectify  mis- 
takes in  tlie  description  of  legatees, 
see  post,  pp.  904  et  scq. 

(/)  Jie  Korthen's  Estate,  28  0.  D. 
153.  As  to  the  power  of  the  Covirt 
of  Probate  to  correct  errors,  see 
ante,  p.  258  et  seq. 

{■m)  Be  Taylor's  Estate,  22  C.  D. 
495.  See,  however,  Re  AircVs  Estate, 
12  C.  D.  291 ;  lie  Wood,  32  C.  D. 
517  ;  ante,  p.  837,  n.  {(j). 

(?i)  Murray  v.  Joues,  2  Y.  &  B. 
318.  See  further,  on  this  point, 
as  to  Wills  of  realty,  Wthbcr  v. 
Stanley,  16  C.  B.  N.  S.  698. 


(o)  Cole  V.  Wade,  16  Ves.  46. 

(jj)  Collett  V.  Lawrence,  1  Ves. 
269 ;  Jones  v.  Colleck,  8  Ves.  42. 

{q)  Thellusson  v.  Woodford,  4 
Ves.  329;  Smith  v.  Streatjield,  1 
Meriv.  358  ;  Deffiis  v.  Goldschmidf, 
1  Meriv.  419. 

(r)  TheUusson  v.  Woodford,  4  Ves. 
311,  by  Lawrence,  J. 

(s)  Jenh'ns  v.  Herries,  4  Madd. 
67. 

{i)  By  Lord  Talbot,  in  Atkinson 
V.  Ilutcliinson,  3  P.  Wms.  260. 
By  Lawrence,  J.,  in  TheUusson  v. 
Woodford,  4  Ves.  312  ;  MarteUi  v. 
Hollomty,  L.  E.  5  H.  L.  532. 
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7.  The  intention  of  the  testator  is  not  to  be  sot  aside  because  7.  Where  in- 

it  cannot  take  eifect  to  tlie  full  extent,  but  it  is  to  work  as  far  tiike  effect  in 

as  it  can  (//).  pai't- 


8.  It  is  a  settled  rule,  that,  in  the  construction  of  a  Will  of  8-  Construc- 
personalty  made  by  a  testator  domiciled  in  a  foreign  country,  made  by 
the  lex  domicilii  must  prevail,  unless  there  is  sufficient  on  the  ^^''^tators 

•■■  _  '  _  _  domiciled  in 

face  of  the  Will  to  show  a  different  intention  (.r) .  a  foreign 

countiy. 

9.  A  Will  of  personalty,  whether  made  before  or  after  the  9- Will  speaks 

from  testa- 
Wills  Act,  speaks  from  the  time  of  the  testator's  death  (//) .  tor's  death. 


SECTION  II. 

Modes  of  Description  of  a  Leyutee. 

The  object  of  this  section  is  to  consider  what  persons  are 
entitled  to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than  that  legatees  must 
answer  the  description  and  character  given  of  them  in  the  Will : 
but  it  will  appear,  from  the  cases  adduced  in  the  course  of  the 
present  section,  that  there  are  many  important  exceptions  to  it. 

(A.)  Who  are  entitled  under  the  description  of  1.  ^'  Children :'' 
2.  "  Grandchildren:''  3.  "  Wife;' '' Husband :''  4.  ''Nephews 
and  Nieces  :"  5.  ^'Cousins." 

1.  "  Childi'en."      Glenerally  speaking,  every  person  who  at  i-  "Chil- 
the  time  of  the  testator's  death  falls  within  the  prescribed  class  class: 
of  "  children "  will  be  entitled :    But  where  it  appears  from 
express  declaration,  or  clear  inference  upon  the  Will,  that  the 

((/)  Thellusson    v.     Woodford,    4  nam.  Shaiv  v.  Gotdd,  L.  R.  3  H.  L. 

Ves.  326,  by  Buller,  J.  55;  Studd  v.  Cook,  8  App,  Cas.  577. 

(.»■)  Story's    Conflict     of     Laws,  As  to  what  is  sufficient  to  show  an 

8S.  479  a,  479  m,  490,  491  ;  Enohin  intention  that  a  Will  should  operate 

V.  Wyliv,  10  H.  L.  C.  1  ;  Martin  v.  according  to  law  foreign  to  that  of 

Lee,  14  Moo.  P.  C.  142  ;   Crispin  v.  the  testator's  domicil,  see  Bradford 

Doglioni,  3  Sw.  &  Tr.  96  ;  S.  C,  sub  v.  Young,  26  C.  D.  656  ;  29  C.  D. 

Hom.  DoylioniY.Crispin,'L,'R.  1  H.L.  617.     See  further  on  the  subject  of 

301  ;   Whicker  v.  Hume,  7  II.  L.  C.  domicil,  ante,    p,    272,    n.    («)  and 

124,    156,     165,    166;    Re    Wilson's  post,^.  V2QI  et  seq. 

Trusts,  L.  E.  1  Eq.  247  ;  5'.  ('.,  sub  {>/)  Ante,  p.  150;  post,  p.  1175. 
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when  confined 
to  those  exist- 
ing at  the 
date  of  tho 
Will : 


when  confined 
to  those  exist- 
ing at  the 
death  of  the 
testator. 


testator  intended  to  confine  bis  bequests  to  tbose  only  wbo 
answered  tbo  description  at  ilie  dale  of  the  inafrtdiioit,  sucb 
intention  must  be  carried  into  effect  (s).  A  Coui-t  of  Equity, 
bowever,  is  always  anxious  to  include  all  cbildren  in  existence 
at  tbe  time  of  tbe  deatb  of  tbe  testator  (a)  :  and  particularly, 
wben  be  stands  in  tbe  relation  of  parent  to  tbe  legatees,  tbe 
Court,  presuming  tbat  be  intended  to  do  bis  duty  in  providing 
for  all  bis  cbildren  at  bis  deatb,  will  lay  bold  of  any  general 
expression  to  give  effect  to  bis  presumed  intention,  and  will  not 
permit  sucb  general  expression  to  be  narrowed  by  tbe  context  (b) . 
Tbe  leading  principle  is,  tbat  wbere  a  bequest  is  immediate 
to  "  cbildren"  in  a  class,  cbildren  in  existence  at  tbe  deatb  of 
tbe  testator,  and  tbese  alone,  are  entitled  (<?)  (amongst  wbicb 
cbildren  en  ventre  sa  mere  are  to  be  considered)  (d)  :  And  it  will 


(z)  Sherer  y.  Bistioj),  4  Bro.  C.  C. 
55.  See  also  Crossly  v.  Clare, 
Am  hi.  397;  Viner  v.  Francis,  2 
Cox,  191,  192. 

(a)  Bincjrosey.  Bramham,  2  Cox, 
384. 

{h)  3Iatchwick  v.  Cock,  3  Ves. 
609 ;  FreemantJe  y.  Taijlor,  15  Ves. 
363.  But  althougli,  where  the 
effect  of  postponing  the  vesting  of 
the  shares  of  children  to  the  period 
of  division  would  be  to  leave  the 
family  of  a  child  dying  before  that 
period  without  provision,  the  Court 
leans  strongly  in  favour  of  early 
vesting,  yet,  where  a  testator  pro- 
vides for  all  his  issue  living  at  the 
period  of  division,  his  words  will 
not  be  strained  in  order  to  make 
the  shares  vest  at  an  earlier  period : 
Re  Deightoris  Settled  Estates,  2  C.  D. 
783. 

(c)  Boherts  v.  Higman,  1  Bro.  C. 
C.  532,  in  notis  ;  Viner  v.  Francis, 
2  Bro.  C.  C.  658;  S.  C,  2  Cox, 
190  ;  Crone  v.  .  OcIeU,  1  Ball  & 
Beat.  459 ;  Davidson  v.  Dallas,  14 
Ves.  576;  Scott  v.  Harwood,  5 
Madd.  332  ;  Binejrose  v.  Bramliam, 
2  Cox,  384 ;  De  Witte  v.  De  Witte, 
11  Sim.  41  ;  Mann  v.  Thompson, 
Kay,    638 ;    Coventry   v.    Coventry, 


2  Dr.  &  Sm.  470  ;   Boyers  v.  Mutch, 

10  C.  D.  25.  "WTienevcr  there  are 
words  of  immediate  bequest  used 
in  a  Will  indicative  of  a  class,  the 
words  must  be  taken  to  denote  the 
class  as  it  is  constituted,  either  at 
the  date  of  the  Will  or  at  the  death 
of  the  testator :   Parl-er  v.   Tootal, 

11  H.  L.  C.  143,  164,  by  Lord 
Westbury ;  and  the  same  rule  would 
seem  to  apply  where  the  gift  is  of 
income:  Be  Powell,  [1898]  1  Ch. 
227.  A  devise  of  real  estate  will 
be  treated  as  immediate,  notwith- 
standing it  is  subject  to  a  term  to 
secui'e  annuities,  and  a  child  born 
after  the  death  of  tho  testator,  but 
before  the  death  of  the  annuitants, 
will  be  excluded  from  the  class : 
Singleton  v.  Gilbert,  1  Bro.  C.  C. 
542  {n) ;  1  Cox,  68. 

{d)  Bostoft  V.  WadsicortJ,,  12  W. 
E.  523;  Clarke  v.  Blake,  2  Bro.  C. 
C.  320 ;  Doe  v.  Clarke,  2  H-.  Bl.  399 ; 
Baivlins  v.  Bawlins,  2  Cox,  425 ; 
Trowtr  v.  Butts,  1  Sim.  &  Stu.  181 ; 
Pearce  v.  Carrinyton,  L.  E.  8  Ch. 
969  ;  Be  Halletf,  [1892]  W.  N.  148, 
not  following  Be  Gardiner's  Estate, 
L.  E.  20  Eq.  647.  See  also  2^ost, 
p.  1238,  as  to  the  rights  of  a  post- 
humous child.    But  where  a  testa- 
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make  no  difference  that  the  bequest  is  to  children  "  begotten  or 
io  he  begotten"  [c). 

It  must,  however,  be  observed,  that  children  born  after  the 
testator's  death  may  be  entitled  under  a  bequest  to  "  children  " 
in  a  class,  in  cases  where  the  division  of  the  fund  among  the 
legatees  is  deferred  until  a  particular  period  whicli  takes  place 
after  his  decease  (,/').  Thus  where  legacies  are  given  to  "  the 
children"  of  A.,  when  a  child  or  children  attain  a  particular 
age  (r/),  or  to  be  divided  amongst  them  at  the  death  of  B.  (//), 


Children  torn 
after  testa- 
tor's death 
may  bo 
entitled  under 
bequest  to 
' '  children  ' ' 
in  a  class. 


trix  bequeathed  1,0007.  "  to  each  of 
the  ihrfe  children  of  my  niece,"  and 
at  the  date  of  the  Will  there  was  a 
fourth  child  en  ventre  sa  mere 
which  was  born  before  the  death  of 
the  testatrix,  it  was  held  by  Hall, 
V.-C,  that  the  three  children  born 
at  the  date  of  the  Will  only  were 
entitled  to  legacies :  Re  Emert/s 
Estate,  3  C.  D.  300. 

(e)  Spr adding  v.  Ranier,  1  Dick. 
344  ;  Storrs  v.  Benhow,  2  M.  &  K. 
46;  3  De  G.  M.  &  G.  390;  Earhj 
V.  Middleton,  14  Beav.  453;  Butler 
V.  Lowe,  10  Sim.  317;  Mann  v. 
Thompson,  Kay,  638 ;  Dias  v.  De 
Livera,  5  App.  Cas.  123,  134.  A 
different  rule  prevails  as  to  real 
estate  :  see  Gooch  v.  Oooch,  14  Beav. 
565 ;  3  De  G.  M.  &  G.  366 ;  Locl-e 
V.  Dimlop,  39  C.  D.  387.  As  to 
whether  a  bequest  to  children  ' '  to 
be  born,"  or  "hereafter  to  be  born," 
or  "that  may  be  born,"  includes 
children  in  existence  at  the  date  of 
the  Will,  see  Early  v.  Benhow,  2 
CoU.  342;  Earhj  v.  Middleton,  14 
Beav.  453;  Toicnshend  v.  Early,  28 
Beav.  429;  8.  C,  3  De  G.  F.  &  J. 
1 ;  Almaclc  v.  Horn,  1  Hemm.  &  M. 
630;  Gibbons  v.  Gibbons,  6  App. 
Cas.  471. 

(/)  See  Oppenheim  v.  Henry,  10 
Hare,  441. 

((/)  Gilmore  v.  Severn,  1  Bro.  C.  C. 
582  (recognized  p)(">'  M.  R.  in  Ring- 
rose  V.  Bramham,  2  Cox,  385) ; 
Hoste  V.  Pratt,  3  Ves.  730;  Hughes 


V.  Hughes,  14  Ves.  256;  Curtis  y. 
Curtis,  6  Madd.  14 ;  Balm  v.  Balm, 
3  Sim.  492;  Titcomh  v.  Butler,  3 
Sim.  417  ;  Blease  v.  Burgh,  2  Beav. 
221 ;  Gardner  v.  James,  6  Beav.  170; 
Clarke  v.  Clarke,  8  Sim.  59.  The  age, 
however,  must  be  such  as  not  to  offend 
against  the  rule  against  perpetui- 
ties, i.e.,  the  period  of  distribution 
must  not  be  one  which  may  not 
occur  within  twenty- one  years 
after  the  death  of  the  testator  or  a 
life  or  lives  in  being:  Williams  v. 
Teale,  6  Hare,  239  ;  Bentinck  v. 
Duke  of  Portland,  7  C.  D.  693. 
But  it  is  sufficient  if  one  member 
of  the  class  reach  the  age  of  distri- 
bution in  the  lifetime  of  the  tes- 
tator, because  then  the  maximum 
of  the  class  would  be  ascertained  in 
his  lifetime  by  virtue  of  the  rule 
that  no  child  born  after  the  period 
of  distribution  has  any  claim  (see 
^os^,  p.  846,  n.(?)i));  and  no  gift  could 
possibly  vest  at  a  time  offending 
against  the  rule  against  perpetui- 
ties :  Picken  v.  3[atthews,  10  C.  D. 
264. 

(//)  Ellison  V.  Airey,  1  Ves.  Sen. 
Ill;  Att.-Gen.  v.  Crispin,  1  Bro. 
C.  C.  386  ;  Congreve  v.  Congreve, 
1  Bro.  C.  C.  530;  Devisme  v. 
Mello,  1  Bro.  C.  C.  537 ;  Crone  v. 
Odcll,  1  Ball.  &  Beat.  459,  483; 
Morse  v.  Morse,  2  Sim.  485  ; 
Broivne  v.  Hammond,  Johns.  212, 
note  («).  Where  a  testator  left  a 
fund   to   be  divided  amongst  the 
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any  child  who  falls  under  the  description  at  the  time  n-hcu  the 
fund  is  to  1)0  diridcd  is  ontitled  to  a  share,  althoiigli  not  born  till 
after  the  testator's  death  (/)  ;  and  althougli  horn  of  a  subsequent 
marriage  (/.)  ;  and  wliether  the  gift  be  vested  or  contingent  (/). 
But  no  child  born  after  the  period  of  distribiilion  lias  any 
claim  {m)  :  even  where  the  legacy  is  given  to  chihlren  "  born  or 
to  1)6  born"  {)i).     And  the  children  are  excluded  who  are  born 


cliildren  of  his  son  on  tlie  deter- 
mination of  liis  life  estate  as  and 
"when  they  should  respectively  at- 
tain the  age  of  twenty- one,  with 
a  proviso  for  the  determination  of 
the  son's  life  estate  in  case  of  his 
being  adjudicated  bankrupt,  and 
that  the  fund  and  income  thereof 
should  thenceforth  immediately  go 
and  be  payable  or  applicable  to  or 
for  the  benefit  of  the  child  or  chil- 
dren in  the  same  manner  as  if  he 
were  naturally  dead,  and  his  adju- 
dication happened  after  the  death 
of  the  testator,  it  was  held  that  the 
period  of  distribution  remained 
unaltered,  so  that  children  born 
after  the  adjudication  who  attained 
twenty-one  would  be  entitled  to 
share  :  Ee  Bedson's  Trusts,  28  0.  D. 
523.  As  to  the  effect  of  such  a 
forfeiture  on  a  limitation  of  real 
estate,  see  Blackmany.  Fysli,  [1892] 
3  Ch.  209. 

(/)  A  child,  however,  falling 
under  the  description  at  the  time 
when  the  fund  is  to  be  divided, 
born  after  the  time  of  the  testator's 
death,  will  not  be  entitled  to  a 
share,  if  so  to  hold  would  be  a 
violation  of  the  rule  against  per- 
petuities, and  thus  result  in  an  in- 
testacy ;  but  the  gift  to  the  class 
will,  notwithstanding  the  period 
fixed  for  division,  be  treated  as  an 
immediate  gift  to  take  effect  on 
the  death  of  the  testator,  although 
the  fund  will  be  divisible  only  be- 
tween such  of  the  children  living 
at  the  death  of  the  testator  as  attain 
the  requisite  age  :  Elliott  v.  Elliott, 


12  Sim.  27G;  ^e  Coppard,  35  C.  D. 
350;  Be  Mervin,  [1891]  3  Ch.  197, 
204;  Willerton  v.  StocJ^s  (1892), 
W.  N.  29 ;  Re  Stevens  (1896),  W.  N. 
24. 

(A-)  Barrington  v.  Tristram,  6 
Ves.  345  ;  Critchett  v.  Taynton, 
1  Euss.  &  M.  541.  Nor  will  this 
be  less  so  because  a  life  estate  is 
interposed  before  the  gift  to  the 
chikben :  Be  Emmefs  Estate,  13 
0.  D.  484.  But  the  interposition 
of  such  an  estate  may,  coupled 
with  other  grounds,  such  as  the 
original  gift  to  the  children,  the 
gift  over,  and  the  clauses  for  their 
maintenance  and  advancement, 
show  that  the  death  of  the  tenant 
for  life  is  the  period  of  division : 
Berkeley  Y.  Srvinburne,  16  Sim.  275. 
And  of.  Be  Stephens,  [1904]  1  Ch. 
322. 

(Z)  Mann  v.  Thompson,  Kay,  638. 
(to)  Andreivs  v.  Partington,  3 
Bro.  C.  C.  402  ;  Prescott  v.  Long,  2 
Ves.  690;  Hoste  v.  Pratt,  3  Ves. 
730  ;  Godfrey  v.  Bavis,  6  Ves.  43  ; 
Berkeley  v.  Swinhurne,  16  Sim.  275; 
Qimhlett  v.  Burton,  L.  E.  12  Eq. 
427 ;  Be  Gardiner's  Estate,  L.  E.  20 
Eq.  647. 

(»)  Wliithread  v.  St.  John,  10 
Ves.  152;  Gilbert  v.  Boorman,  11 
Ves.  238.  See  further  as  to  the 
admission  or  exclusion  of  after-born 
children  :  Graves  v.  Boyle,  1  Atk. 
509  ;  Ilaughton  v.  Harrison,  2  Atk. 
329  ;  Middleton  v.  Messenger,  5  Ves. 
136  ;  Pulsford  v.  Hunter,  3  Bro.  C. 
C.  416;  Ayton  v.  Ayfon,  1  Cox, 
327  ;  Paid  y.  Compton,  8  Ves.  375 ; 


Ch.  II.  §  II.]         Description  of  Legatee. 


847 


after  tlio  fund  becomes  distributable  iu  respect  of  any  one 
object  or  member  of  the  class,  or  after  the  vesting  in  possession 
of  any  of  the  shares  (o).  Cases,  lio\vever,  may  occur,  ^vliere  the 
whole  context  of  the  Will  displays  a  manifest  intention  of  tlio 
testator  to  provide  for  nil  the  children  an  individual  rany  have, 
although  theu'  shares  are  appointed  to  be  paid  at  a  particular 
period  ;  and  then,  although  a  difficulty  may  exist  in  making  an 
appropriation  to  answer  legacies  given  to  an  uncertain  number 
of  persons,  viz.,  all  the  children  an  individual  may  ever  have, 
yet  the  intention  not  to  exclude  any  of  them  must  be  complied 
with  {p). 

It  should  be  further  observed,  that  in  the  case  of  an  immediate 
gift  to  children,  if  there  is  no  object  in  esse  at  the  death  of  the 
testator,  the  gift  will  embrace  all  the  children  who  may 
subsequently  come  into  existence,  by  way  of  executory  gift  [q) . 

It  may  be  material  in  this  place  to  observe,  that  upon  an 
ordinary  limitation   by  way  of  remainder  to  children,  &c.,  in 


Walhar  V.  ^liore,  15  Yes  122  ;  TiVm 
v.  Carpenter,  1  Madd.  290 ;  Clarke 
V.  Clarke,  8  Sim.  59 ;  Scott  v.  Lord 
ScarhoroiiAjh,  1  Beav.  154;  Brandon 
V.  Aston,  2  Y.  &  Coll.  30. 

(o)  See  tlie  judgment  of  Wigram, 
V.-C,  in  Mainwaring  v.  Beevor,  8 
Hare,  48,  49,  and  of  Wood,  V.-C, 
in  Mann  v.  Thompson,  Kay,  638, 
641,  64 2,  and  in  Re  Smith,  2  J.  & 
H.  601,  as  to  the  foundation  of  the 
rule  and  as  to  the  cases  when  it  is 
and  is  not  apx)licable.  See  also 
Kevern  v.  Williams,  5  Sim.  171 ; 
Elliott  V.  Elliott,  12  Sim.  276; 
Hagger  v.  Payne,  23  Beav.  474; 
Batemnn  v.  Oreij,  L.  E.  6  Eq.  215  ; 
Iredell  y.  Iredell,  25  Beav.  485 ; 
Oilman  v.  Daunt,  3  K.  &  J.  48  ; 
Armitage  v.  Williams,  27  Beav. 
346.  The  rule  of  convenience,  by 
which  in  a  bequest  of  an  aggregate 
fund  to  children  as  a  class  payable 
on  attaining  a  given  age,  the  period 
of  ascertaining  the  class  is  the  time 
when  the  first  of  the  class  by  at- 
taining the  given  age  becomes  en- 
titled   to    payment,    and    childi'en 


coming  into  being  after  the  period 
are  excluded,  was  apparently  held 
by  Chitty,  J.,  to  be  not  apj^licable 
to  similar  bequests  of  income :  Be 
Wenmoth,  37  C.  1).  266.  But  cf.  Be 
Powell,  [1898]  1  Ch.  227,  where 
there  was  no  prescribed  ago,  and 
the  class  was  held  to  be  fixed  at  tho 
death  of  the  testator.  See  also  the 
comments  of  Bucklej'',  J.,  on  Be 
Wenmoth,  In  re  Stephens,  [1904]  1 
Ch.  322,  329. 

(p)  Defflis  V.  Gold  Schmidt,  1 
Meriv.  417;  >S'.  C,  19  Ves.  566; 
Hutcheson  y.  Jones,  2  Madd.  124  ; 
Evans  v.  Harris,  5  Beav.  45 ;  Ed- 
dowes  v.  Eddoiues,  30  Beav.  603. 

(q)  Harris  v.  Lloyd,  1  Turn.  & 
Euss.  310;  Jarman  on  Wills,  5th 
edit.  1023.  So  in  the  case  of  a  gift 
preceded  by  an  anterior  interest,  if 
there  be  no  object  at  the  time  of 
the  vesting  in  possession,  all  the 
children  subsequently  born  will,  it 
would  seem,  be  let  in,  unless  the 
terms  of  the  gift  restrict  it  to  a 
narrower  class  of  objects:  Ihid. 
1032. 
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a  class,  all  who  aro  in  cmc  at  tlio  time  of  the  death  of  the 
testator  take  vested,  and,  consequently,  transmissible  interests 
immediately  u])on  tlio  testator's  death  ;  and  all  who  come  hi 
('S!<c  before  the  particular  estates  end,  and  tlio  limitation  takes 
effect  in  possession,  are  to  bo  let  in,  and  take  a  vested  interest 
as  soon  as  they  come  in  esse,  and  they  and  their  representatives 
■will  take  as  if  they  had  been  in  esse  at  the  testator's  death  (r). 
Bequest  to  It  is  a  doctrine,  with  respect  to  Wills  of  real  estate,  according- 

children,  to  what  is  usually  called  "  the  rule  in  WihPs  Ca-se"{.s),  that 

Rule  in  where  lands  are  devised  to  a  man  and  /lis  c//il(/re)i,he  having 

none  at  the  time  of  the  devise,  the  word  ''  children  "  must  be 
taken  as  a  word  of  limitation,  and  he  shall  take  an  estate  tail ; 
but  if  he  has  any  chikben  living  at  the  time  of  the  devise,  the 
word  "  children  "  must  be  taken  as  a  word  of  purchase  (which  it 
naturally  is)  and  they  will  take  a  joint  estate  with  him. 
Rule  inappli-  But  it  woulcl  seem  that  this  rule  is  not  applicable  to  Wills  of 
of  personal  personal  estate  (/),  as  to  which  it  is  established,  that  an  absolute 
interest  will  pass  by  terms  which,  if  employed  with  respect  to 
real  property,  would  create  an  estate  tail  [u).  The  rule  appears 
to  have  been  applied,  so  as  to  give  the  parent  an  absolute 
interest,  where  there  have  been  no  children  at  the  date  of  the 
Will  or  the  death  of  the  testator  {x)  ;  though  it  seems  some- 
times to  have  been  laid  down,  that,  in  such  a  case,  the  parent 
shall  take  only  a  life  interest,  with  remainder  to  his  children,  if 
any  should  be  subsequently  born  (y).     And  where  there  have 

(r)  Jarman   on   Wills,   oth  edit.  (x)  Pyne  y.  Franllin,  5  Sim.  4:58; 

1011.  Head  v.  WilHs,  1  Coll.  86;  Scott  v. 

(s)  6   Co.   16    h,    17    h;  and   see  Scott,  15  Sim.  4:1 ;  SnoiobaU  y,  Proc- 

CJifford  y.  Koe,  5  App.  Cas.  447.  tor,  2  Y.  &  Coll.  Ch.  C.  478.     But 

{t)  See  Stol-es  y.  Heron,  12  CI.  &  a  bequest  of  personal  estate  to  A.  B. 
Fin.  161.  In  Audsley  y.  Horn,  26  "and  to  his  first  and  other  sons 
Beav.  195  ;  1  De  G.  F.  &  J.  226,  after  him  in  the  usual  mode  of  suc- 
Lord Campbell, C.,deliberatelj- held  cession"  is  only  a  gift  for  life: 
that  the  rule  did  not  apply  to  per-  Sparlirig  y.  Pariicr,  29  Beav.  450. 
sonal  estate.  The  rule  is  explained  But  see  Tyrone  y.  Waterford,  1 
in  Wehh  v.  B'jrig,  2  Kay  &  J.  669,  De  G.  F.  &  J.  613,  where  it  was 
and  Byng  y.  Byny,  \<dlS..'L.Q.  111.  held  on  the  construction  of  the 
It  was  held  in  Grieve  y.  Grieve,  whole  Will  that  a  gift  to  "  B.  and 
L.  E.  4  Eq.  180,  that  the  rule  was  to  his  childi-en  in  succession"  con- 
not  inflexible,  where  a  contrary  in-  ferred  an  absolute  interest  in  the 
tention  appeared  in  the  Will  from  general  personalty, 
there  being  a  gift  of  furniture  to  go  {y)  Paine  y.  Wagner,  12  Sim. 
with  the  house.  188,  _?)er  Shadwell,  V.-C. ;  2  Dr.  & 

{u)  See^josf,  p.  866.  W.  107,  per  Stigden,  C.  of  Ireland. 
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been  children  living  at  the  date  of  the  Will,  they  have  been 
held  to  take  the  whole  interest  jointly  with  their  parents,  and 
with  any  other  children  born  before  the  testator's  death  (;:)  ; 
thongh  in  this  case  also,  slight  circumstances  in  the  context 
appear  to  have  been  thought  sufficient  to  justify  the  Court  in 
holding  that  the  parent  shall  take  for  life,  with  remainder  to  his 
children  {a)  ;  which  would  include  all  children,  both  those  born 
before,  and  those  born  after  the  testator's  death  {h). 

It  is  established,  ordinarily  speaking,  that  where  provisions 
are  made  for  younger  children  to  the  exclusion  of  an  eldest  son, 
and  a  younger  son  becomes  an  eldest  before  the  time  of  vesting,  '^^^^  ^ 
or,  according  to  the  language  used  in  some  of  the  authorities,  considered 
before  the  time  of  distribution,  such  younger  son  is  to  be  ex-  gx'd'^je^'^ 
eluded  {c) .     But  the  principle  of  these  cases  does  not  ripply  to  a 


' '  Younger 
children :  " 


Sec  also  Bain  v.  Lescher,  11  Sim. 
397 ;  JRobiiisoii  v.  Hunt,  4  Bcav. 
450;  Audsley  v.  Horn,  26  Beav. 
195  ;  S.  C,  1  De  G.  F.  &  J.  226. 

(z)  De  Witte  v.  De  Witte,  11 
Sim.  41  ;  Pain  v.  Wagner,  12  Sim. 
184;  Beales  v.  Crisford,  13  Sim. 
692;  Crocl-eU  v.  Crockett,  2  Phil. 
Cli.  C.  555,  per  Lord  Cottenham ; 
Newill  V.  Newill,  L.  E.  7  Ch.  253, 
reversing  the  decision  of  Malins, 
V.-C,  L.  E.  12  Eq.  432 ;  Fisher  v. 
Webster,  L.  E.  14  Eq.  283.  If  the 
gift  be  to  A.  and  B.  and  their  chil- 
dren, A.  and  B.  will  take  but  one 
share:  Gordon  v.  Whieldon,  11 
Beav.  170;  Atcheson  v.  Atcheson, 
ibid.  485. 

(a)  Crawford  v.  Trotter,  4  Madd. 
361 ;  Jeffery  v.  Ilonei/ujood,  ibid. 
399;  Morse  v.  Morse,  2  Sim.  485; 
Vaughan  v.  Lord  Headfort,  10  Sim. 
639;  French  v.  French,  11  Sim. 
257  ;  Combe  v.  Hughes,  L.  E.  14 
Eq.  415;  Crockett  v.  Crockett,  2 
Phil.  Chi  C.  555,  556,  j9er  Lord 
Cottenham;  e.g.,  if  there  be  any 
superadded  words  which  import  a 
desire  that  the  property  should  bo 
settled :  Mason  v.  Clarke,  17  Beav. 
126,  131 ;  Cormack  v.  Copous,  17 
Beav.  397 ;  Daivson  v.  Bourne,  16 

w.E. — VOL.  I. 


Beav.  29  ;  Armstrong  v.  Armstrong, 
L.  E.  7  Eq.  518  ;  Be  Oiven's  Trusts, 
L.  E.  12  Eq.  316. 

{b)  Leake  v.  Bobinson,  2  Meriv. 
382  ;  ante,  p.  845. 

(c)  Chadivickv.  Doleman,  2  Vern. 
528  ;  Tei/nhamY.  Webb,  2  Ves.  Sen. 
198,  210;  Hall  v.  Hewer,  Ambl. 
203 ;  Loder  v.  Loder,  2  Ves.  Sen. 
526 ;  Broadmead  v.  Wood,  1  Bro. 
C.  C.  77;  LincoJn  v.  Pelhum,  10 
Ves.  166 ;  Bowles  v.  Bowles,  10 
Ves.  177  ;  Matthews  v.  Paul,  3 
Swanst.  334  ;  Savage  v.  Carroll,  1 
Ball  &  Beat.  265;  Davies  y.Hngite- 
nin,  1  Hemm.  &  M.  730;  Wood  v. 
Wood,  L.  E.  4  Eq.  48  ;  Be  Bcnjley's 
Settlement,  L.  E.  6  Ch.  590.  The 
time  for  ascertaining  the  eldest 
son  for  the  pvu'pose  of  his  exclu- 
sion would  seem  to  dejiend  on 
the  relation  of  the  testator  to 
the  objects  of  his  bounty  and  the 
reason  of  the  exclusion.  Thus,  if 
the  intention  of  the  testator  seems 
to  be  to  provide  portions  for  all 
children  except  such  as  should,  as 
eldest  son,  take  a  particular  estate, 
the  time  for  ascertaining  the  eldest 
son  will  be  the  time  of  distribu- 
tion. See  Collingwood  v.  Stanhope, 
per  Hatherley,  L.  C,  L.  E.  4 
y  I 
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younger  son  succeeding  to  the  reversion  of  the  settled  estates, 
not  under  the  settlement  under  whicli  the  portions  were  created, 
but  by  descent  ((/).  In  the  case  of  MatthocH  v.  Paul  {e),  where 
the  eldest  son  was  not  construed  as  eldest  son  entitled  to  a 
particular  estate,  Sir  T.  Plumer,  M.  R.,  was  of  opinion,  that 
even  if  the  share,  by  the  provisions  of  the  Will,  vested  in  the 
younger  child  at  the  age  of  twenty-one,  and  he  attained  that 
age,  yet,  nevertheless,  the  vesting  would  be  sub  niodo  only, 
subject  to  be  divested,  and  under  the  condition  of  not  becoming 
an   eldest   son  (./').     l>ut   tliis  case  was  doubted   by  Kay,  J., 


n.  L.  43,  53 ;  in  other  cases  the 
time  of  vesting.  In  the  former 
case  "  eldest  son"  will  include  the 
series  of  persons  who  from  time  to 
time  take  that  estate,  whei'eas  in 
the  latter  case  "eldest  son"  will 
mean  the  one  individual  who  at 
the  time  of  vesting  occupies  that 
position.  Thus  Kay,  J.,  in  Dom- 
vih  .V.  Wimmigton,  26  C.  D.  382, 
says  that  if  "  eldest  son  "  should  be 
read  ' '  son  entitled  to  the  settled 
estate,"  the  time  for  ascertaining 
the  excluded  son  would  be  the 
time  of  distributing  the  younger 
children's  portions,  or  if  "eldest 
son"  is  to  be  read  according  to  its 
natural  meaning,  the  time  of  vest- 
ing is  the  time  for  exclusion.  But 
even  in  cases  in  which  the  person 
excluded  is  the  person  answering  the 
description  of  eldest  son  at  the  time 
appointed  for  distribution,  an  eldest 
son,  who  has  joined  with  his  father 
in  barring  the  entail  and  resettling 
the  estate  at  a  time  anterior  to  the 
distribution  of  the  fund  for  younger 
children,  will  be  treated  as  the 
eldest  son  entitled  under  the  Will 
and  thus  excluded,  although  his 
title  to  the  estate  at  the  period  of 
the  distribution  depended,  not  on 
the  Will,  but  on  the  settlement : 
CoUingwood  v.  Stanhope,  L.  E.  4  II. 
L.  43 ;  Shitttleworth  v.  Murray, 
[1901]  1  Ch.  819;  [1902]  A.  C. 
263,  suh  nom.  Law  Union  and  Crmon 


Insurance  Co.  v.  Ilill ;  and  observa- 
tion of  Lord  Davey,  at  p.  266 ;  and 
see  FarweU  on  Powers,  2nd  edit, 
pp.  498—504. 

(ri)  Sing  V.  Leslie,  2  Ilemm.  &M. 
68.  See  also  Be  Fitzgerald's  Settled 
Estates,  [1891]  3  Ch.  394,  where  a 
younger  son  succeeded  to  the  bulk 
of  the  estates  under  a  re-settlement 
by  the  father  and  eldest  son  (who 
subsequently  died  in  the  lifetime  of 
the  father  without  issue) ;  and  it  was 
held  that  the  younger  son  neverthe- 
less took  a  share  in  the  portions 
fund  under  the  original  settlement. 

(e)  Swanst.  340.  See  Livesey  v. 
Livesey,  13  Sim.  33,  43;  2  H.  of  L. 
419. 

(/)  With  respect  to  the  divest- 
ing of  vested  shares,  see  Chadiuich 
V.  Dolenian,  2  Vern.  528;  and  com- 
pare contra.  Driver  v.  Frank,  3  M. 
&  S.  25  {S.  a,  in  error,  8  Taunt. 
468;  6  Price,  41);  Graham  v. 
Londonderry,  cited  2  Yes.  Sen.  199. 
The  doctrine  of  Chadnnch  v.  Dole- 
man,  ahi  sup,,  as  to  the  exclusion 
of  a  younger  child  who  has  become 
an  eldest  son  at  the  time  of  distri- 
bution, and  the  divesting  there- 
upon of  his  share  as  a  younger 
child,  does  not  apply  except  in 
cases  where  the  settlor  stands  in- 
loco  parentis.  See  Sandeynan  v. 
Mackenzie,  1  J.  &  H.  613;  and 
post,  p.  852,  note  {q).  Where 
no  reason  is  shown  by  the  settle- 
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in  Domvile  v.  Wiiiningfon  (g),  who  said,  "If  it  be  taken  as  a 
deeisiou  that  the  gift  of  a  vested  interest  in  a  legacy  to  children 
other  than  an  eldest  son  or  only  son,  where  the  exclusion  is  not 
with  reference  to  an  estate,  deprives  every  son  who  may  become 
the  eldest  before  the  time  of  distribution  of  any  share,  and  that 
a  vested  interest  of  that  kind  contains  a  tacit  condition  divesting 
it  on  the  younger  becoming  an  elder  before  the  period  of  dis- 
tribution, I  confess  that  I  should  have  great  difficulty  in 
agreeing  with  such  a  construction.  The  doctrine  of  Chadtvick 
V.  Doleman  [h)  applies  only  to  cases  where  eldest  son  means  the 
son  entitled  to  a  particular  estate,  and  the  only  ground  of  that 
doctrine  is  to  prevent  his  having  both  the  estate  and  also  a 
portion,  and,  as  Mr.  Jarman  points  out  (/) ,  in  the  earlier  part  of 
his  judgment  Su-  T.  Plumer  treats  the  case  as  not  being  \vithin 
that  class  of  decisions."  In  the  case  of  Windham  v.  Graham  {k) 
it  was  held  by  Lord  Griff ord,  M.  E.,  that  a  son  who,  when  he 
attained  twenty-one,  was  a  younger  child,  but  by  the  subsequent 
death  of  his  elder  brother,  in  the  lifetime  of  his  parents,  had 
become  an  eldest  son  before  the  time  fixed  for  the  payment  of 
the  younger  children's  portions,  was  entitled  to  his  share  of 
portions,  which  were  directed  to  vest  in  younger  sons  at  twenty- 
one,  though  not  payable  till  after  the  death  of  his  parents,  upon 
the  ground  that  there  was  enough  in  the  instrument  by  which 

ment  for  exckiding  the  eldest  son,  {g)  26  0.  D.  382. 

such,  as  his   accession   to   another  {h)  2  Yeru.  528. 

estate,  the  share  which  has  vested  {i)   Jarman  on  Wills,  4th  edit., 

in  the   younger   son  will    not  be  Vol.  2,  pp.  210,  211. 

divested     by    his    becoming    the  {k)    1    Euss.    Chanc.    Cas.    331. 

eldest :  Re  TheedCs  Settlement,  3  K.  But  this  case  recognized  the  rule 

&  J.    375.      It  has  been  held  by  that  in  cases  where  "eldest  son" 

Sir  J.   Eomilly,    M.  R.,    that  the  is   to  be    treated    as   "  eldest   son 

character   of    "  eldest    son "   is  in  entitled    to    a   particular    estate," 

ordinary  cases  to  be  ascertained  at  the  class  of  younger  children  must 

the  period  of  vesting   and  not  of  generally    be    ascertained    at    the 

payment :  Adams  v.  Beck,  25  Beav.  i^eriod   of    distribution  :    but  held 

618;    Adams  v.  Adams,   25  Beav.  that  on  the  peculiar  words  of  that 

652  :  and  his  Honor  hrld  the  same  case  the  character  of  younger  child 

as  to   the  character  of   ' '  younger  was  to   be    ascertained  when    the 

child"  :  ^4r/rt;/js  V.  ^('if/r^',  25  Beav.  portions   vested   and  became  pay- 

658.      As   to    the   construction  in  able.      See    Be   BayJey's   Settlement 

settlements    of    "eldest    son"    as  {ubi  supra).     See  also  Ee  Prytherch , 

that  son  who  under  the  provisions  42  Ch.  D.  590,  where  the  rule  was 

of  the  settlement  comes  into  pos-  recognized,  but  not  applied,  owing 

session  of  the  estate,  see  Be  Bayleys  to  the  strong  vesting  words  used  in 

Settlement,  L.  R.  6  Ch.  590.  the  Will. 

3t  2 
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the  portions  wore  provided  to  show  that  the  cliaracter  of  the 
younger  ehiki  was  to  be  ascertained  by  reforence  to  the  time 
when  the  portions  vested,  and  not  to  the  time  when  they  became 
payable  [1). 
eldest  t"n-  ^^^  somo  cascs  the  Court  has  thought  itself  at  liberty  to  con- 

sidered a  struo  terms  of  seniority  and  age,  when  applied  by  a  testator  to 

and  included,  children,  as  referring  to  the  child  who  takes,  or  does  not  take, 
the  family  estate ;  though  this  can  only  be  allowed  when  there 
is  enough  on  the  face  of  the  Will  to  justify  such  a  mode  of 
dealing  with  the  words  {m).  For  example,  an  eldcHt  daughter 
destitute  of  a  provision  has  been  considered  a  younger  child,  to 
answer  the  general  intention,  though  not  falling  literally,  within 
the  description  {n).  So  where  the  only  issue  of  the  marriage 
was  a  daughter,  it  was  held  that  she  was  entitled  to  a  portion 
provided  for  younger  children,  as  otherwise  she  would  have 
been  left  destitute,  the  real  estate  descending  in  another 
channel  (o) .  So  an  eldest  son  will  be  enabled  to  claim  a  portion 
as  a  younger  child,  when  the  family  estate  is  given  from  him, 
or  he  is  otherwise  unprovided  for  {2)).  But  this  "  prodigious 
latitude  of  construction  "  (as  it  has  been  called)  is  only  allow- 
able when  the  testator  stands  in  the  relation  of  parent,  or  in 
loco  parentis,  to  the  children  (q).  "It  is  founded,"  said  Lord 
Langdale,  in  Pcacoche  v.  Pares  (r),  "  on  the  presumption  that  it 

(/)  See  further  on  the  question,  held,  that  the  representatives  of  an 
who  is  entitled  to  take  as  ' '  first  eldest  son,  who  attained  twenty- 
son"  and  "second  son,"  Lornax  y.      one  and  died  before  the  period  of 


Hohnden,  1  Ves.  Sen.  290,  294 
Hawkins  v.  Haivh'ns,  9  Bingh.  765 
King  v.  Bennett,  4  Mees.  &  W.  36 
Adams  v.  Bush,  6  Bingh.  N.  0.  164 


distribution,  never  having  become 
entitled  in  possession  to  the  settled 
estate,  took  a  share  in  the  portions 
given  to  the  younger  sons  :  Ellison 


Langston  y.  Langston,8'Bligh..'N,  S.  v.    Thomas,   1   De  G.  J.   &  S.    18, 

167.  reversing  the  decision  in  2  Dr.  & 

(??;)  Livesey  v.  Livesey,  2  H.  L.  C.  Sm.  14.     See  also  Davies  v.  Ihigue- 

419,  435,  by  Lord  Cottenham.    See  nin,  1  Henim.  &  M.  730,  accord, 
also    Wilhraham   v.    Scarishriclc,    1  {q)  Hall   v.   Hewer,   Ambl.   203 ; 

H.  L.  C.  167.  LyMun  v.   FAlison,   19  Beav.   565. 

(?;)  i>e«?e  V. -BfoZe,  1  P.  Wms.  244;  However,  it  is  said  in  Sugden  on 

Hall  V.  Luchvp,  4  Sim.  5.  Powers,  8th  edit.  pp.  680,  681,  that 

(0)  Butler  V.  Duncomh,  1  P.  Wms.  this  distinction  does  not  appear  to 

449.  be  attended  to  at  the  present  day. 

(p)  Emery    v.    England,    3   Ves.  But  it  was  acted  on  by  Wood,  V.-C, 

232 ;  Duke  v.  Doidge,  2  Ves.  Sen.  in  Sandeman  v.  Mackenzie,  1  Johns. 

203,  in  a  note  to  Teynham  v.  Welh.  &  H.  613,  where  the  eldest  son  was 

See  also   CoUingwood  v.  Stanhope,  excluded  by  name. 
L.  E.  4  H.  L.  43.     So  it  has  been  (r)  2  Keen,  599. 
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was  intended  to  provide  for  all  the  cliildi-en  of  the  marriage ; 
and  this  presumption  ought  to  be  acted  upon  in  all  cases  in 
which  a  loss  of  provision  occurs  by  an  event  whicli  can  properly 
be  supposed  to  have  been  in  the  contemplation  of  those  by  whom 
the  settlement  was  made,  and  within  their  intention  to  provide 
for :  But  none  of  the  cases  go  the  length  of  deciding,  that 
every  disappointment  of  a  child's  provision,  from  whatever 
cause  it  may  arise,  is  to  be  made  good  by  construction  upon 
that  presumption"  (s). 

Another  instance,  where  a  child  has  been  regarded  as  being  "  Posthumoua 
within  a  description,  which  it  does  not  in  strictness  answer,  child  bom  in 
may  be  found  in  the  case  of  a  father  bequeathing  a  portion  1!^^^^^^™''  %,  j 
to  a  child  en  ventre  sa  mere :   for  if  a  father  gives  a  legacy  this  descrip- 
to   provide  for  such  a  child  by  the   term  of  a  "  posthumous 
child,"  and  he  happen  to  survive  its  birth,  it  will  still  be  con- 
sidered a  posthumous  child  within  the  meaning  of  the  Will  (t). 

The  word  "  children  "  does  not,  in  its  proper  signification,  "Children:" 
extend  further  than  the  immediate  descendants  of  the  persons 
named  :  and  consequently  grandchildren,  or  issue  generally,  are  f^^^^'     c 
not  ordinarily  included  in  that  term  (it) .  cannot 

Their  inclusion,  however,  within  the  description  of  "  children,"  take^uiider 
has  been  permitted  from  necessity  when  the  Will  would  be  this  descrip- 
inoperative,  unless  the  sense  of  the  word  children  were  extended 
beyond  its  natural  import :  as  where  there  is  no  child  in  exist- 
ence at  the  date  of  the  Will  (.r) . 

In  Orford  v.  Churchill  (y),  Sir  William  Grant  said,  he  "never 

(.s)  In  tills  case,  Lord  Langdale  sliare  in  the   provisions  made  for 

proceeded    to  liold  that  a   second  younger  cliildren  a  son,  who,  tliough 

son  becoming  an   eldest  son,   but  he  may   have  become  the   eldest, 

prevented  from  taking  under  the  does   not  become   entitled    to   the 

settlement  by  a  recovery  suffered  settled  estate. 

in  the  lifetime  of  the  elder  brother,  {t)   Jaggard    v.    Jaggard,    Prec. 

was  excluded  from  a  share  in  the  Chanc.  177. 

portions.       But    this     decision    is  (u)  Eaddiffe  v.  BucMey,  10  Ves. 

directly  contrary  to  that  of  Spencer  195  ;  Loring  v.    Thomas,   1  Dr.  & 

V.  Spencer,  8  Sim.  87:  and  its  au-  Sm.  497.     Contra,  "issue"  maybe 

thority  was  denied  by  Wood,  V.-C,  restricted  to    "children":    Bryden 

in  Mucouhrey  v.  Jones,  2  Kay  &  J.  v.    Willett,  L.  E.    7  Eq.  472 ;    Re 

684,  where  his  Honor  held,  that  Ilopl-ins'  Trusts,  9  C.  D.  131,  137. 

such  a   case  fell  within  the  esta-  (a-)  Crooke  v.  Brookeing,  2  Vern. 

blished  rule,  that  where  that  inten-  198;   Fenn  v.  Death,  23  Beav.  73; 

tion  is  clear,  that  no  child  shall  be  Berry   v.    Berry,    3   Giff.   134  ;    Re 

left  without  some    provision,    the  Smith,  35  C.  D.  558. 

Court  is  at  liberty  to  admit  to  a  [y)  3  Ves.  &  Bea.  53. 
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"  Unmarried 
daughter." 


knew  an  instance  wliere  there  were  children,  to  answer  the^^ro/j^r 
description,  tliat  grandchildren  were  permitted  to  share  along 
with  tlieni." 

There  are,  however,  some  cases,  which  mnst  be  regarded  as 
qualifying  this  doctrine  :  viz.,  those  in  whieli  it  has  been  held 
that  the  testator,  by  using  the  words  "  children  "  and  "  issue  " 
indiscriminately,  has  shown  his  intention  of  using  the  former 
term  in  the  sense  of  "  issue,"  so  as  to  entitle  grandchildren  to 
take  under  it  (s). 

When  a  legacy  is  given  by  Will  to  a  daughter,  wlio  at  the 
date  of  the  Will  has  never  been  married,  and  the  gift  is  made 
to  be  conditional  upon  the  legatee  being  "  unmamed  "  at  a 
given  time,  the  word  "  unmarried  "  may  proj)erly  be  construed 
"  a  spinster,"  and  not  "  a  widow  "  {a).     When  a  fund  is  given 


(2)  Wijth  V.  Blackmun,  1  Yes. 
Sen.  196;  Gale  v.  Bennett,  Ambl. 
681  ;  Royh  v.  Hamilton,  4  Ves.  437; 
Re  CrawhaWs  Trust,  8  De  G.  M.  & 
G.  480.  See  Orford  v.  Church  ill, 
3  Ves.  &  Beam.  59,  for  an  instance, 
■where  tlie  word  "issue"  was  held 
not  to  enlarge  the  words  ' '  children 
and  gi'andchildren,"  so  as  to  let  in 
a  great-grandchild.  "Where  a  tes- 
tator devised  lands  to  all  the  chil- 
dren or  legal  issue  of  A.  in  equal 
shares  after  the  decease  of  A.,  it 
was  held  that  the  children  of  A. 
living  at  the  death  of  the  testator 
and  those  who  were  born  after- 
wards, took  vested  interests  in  fee 
to  the  exclusion  of  the  grandchil- 
dren :  IloUand  v.  Wood,  L.  E.  11 
Eq.  91. 

(a)  Be  Sunders'  Trusts,  3  K.  & 
J.  156;  Heywood  v.  Heywood,  29 
Beav.  9;  Radford  v.  Willis,  L.  E. 
7  Oh.  7.  The  word  "unmarried" 
is  of  flexible  meaning,  but  in  the 
absence  of  context  showing  a  con- 
trary intention  the  word  * '  unmar- 
ried" must  be  construed  according 
to  its  ordinary  or  primary  meaning 
as  "never  having  been  married": 
Dalrymph  v.  Hall,  16  C.  D.  715; 
Be    Sergeant,    26    C.    D.    575  ;    Re 


Chant,  [1900]  2  Ch.  345.  In  Re 
Lesinghanis  Trusts,  24  C.  D.  703, 
however.  North,  J.,  construed 
"sole  and  unmarried"  as  meaning 
"not  having  a  husband,"  whether 
as  being  a  spinster,  widow,  or 
divorced.  In  marriage  settlements 
it  has  frequently  been  construed 
to  mean  "widow":  Be  Nor  mem' s 
Trust,  3  De  G.  M.  &  G.  965  ;  Be 
Seiuiiders'  Trusts,  3  K.  &  J.  152; 
Fratt  V.  Mathew,  22  Beav.  328; 
Cleirke  v.  Colls,  9  H.  L.  C.  601. 
As  to  the  words  "without  having 
been  married,"  being  sometimes 
controlled  by  the  context,  see 
Wilson  V.  Atkinson,  4  De  G.  J.  & 
Sm.  455;  Be  Ball's  Trust,  11  C.  D. 
270 ;  Upton  v.  Broivii,  12  C.  D.  872. 
The  last  two  cases  were  disapproved 
by  Jessel,  M.  E.,  in  Emrnins  v. 
Bradford,  13  C.  D.  493,  but  the 
latter  case,  though  followed  in  Be 
Deane's  Trusts  (1900),  1  I.  E.  332, 
was  not  followed  by  Chitty,  J.,  in 
Stoddart  v.  Saville,  [1894]  1  Ch. 
480,  or  by  Kekewich,  J.,  in  Be 
Metre,  [1902]  2  Ch.  112,  both  judges 
considering  themselves  bound  by 
Wilson  V.  Atkinson,  4  De  J.  &  Sm. 
455.  But  the  last-mentioned  case 
was  held  by  Swinfen  Eady,  J.,  in 
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to  "  unmarried  daughters  "  in  a  class,  the  class  is  to  bo  ascer- 
tained at  the  death  of  the  testator  (/>). 

Natural  children,  having  acquired  the  reputation  of  being  the  "Chillren:  " 

children  of  a  particular  person,  prior  to  the  date  of  the  Will,  T^f?  ""^'"''^^ 
.  ,      ,  children  are 

are  capable  of  taking  under  the  description  of  "children"  (c).  within  this 
And  they  may  take  in  classes  of  children  "  legitimate  or  illegiti-  ^*^"P  ^°°' 
mate  "  (c/) .  But  the  Will  itself  must  show  the  testator's  intention 
to  include  them  under  this  description,  either  by  express 
designation,  or  by  necessary  implication  {e).  For  otherwise  the 
term  child,  son,  or  issue  must  be  understood  to  mean  legitimate 
child,  son,  or  issue  (/').  And  no  extrinsic  evidence  can  be 
received,  except  to  prove  the  fact  of  such  illegitimate  children 
having,  at  the  date  of  the  Will,  acquired  the  reputation  of 
being  the  children  of  the  testator,  or  the  person  named  in  the 
Will  {(j),  and  that  the  testator  knew  that  fact,  and  the  state  of 
the  family  (Ji) . 


Be  Smith's  Settlement,  [1903]  1  Oh. 
373,  to  lay  down  no  general  rule, 
and  lie  accordingly  followed  Em- 
mins  V.  Bradford.  Finally,  in  Be 
Bnjdone's  Settlement,  [1903]  2  Ch. 
84,  the  Court  of  Appeal  adopted  the 
view  of  Jessel,  M.  E.,  in  Emmins 
V.  Bradford,  and  of  Swinfen  Eady, 
J.,  in  Be  Smith's  Settlement. 

(h)  Blagrove  v.  Coore,  27  Beav. 
138. 

(c)  Wilkinson  v.  Adam,  1  Yes.  & 
Beam.  422,  454 ;  Lepine  v.  Bean, 
L.  E.  10  Eq.  160;  Barlotv  v.  Orde, 
L.  E.  3  P.  C.  164;  Crooh  v.  Hill, 
L.  E.  6  Ch.  311  :  affirmed  in  the 
House  of  Lords  suh  nom.  Hill  v. 
Crooh,  L.  E.  6  H.  L.  265  ;  Laker  v. 
Hordern,  1  C.  D.  644. 

{d)  Barnett  v.  Tugwell,  31  Beav. 
232. 

(e)  Hill  V.  Crooh,  L.  E.  6  H.  L. 
265 ;  Be  Humphries,  24  C.  D.  691 ; 
Be  Bryon,  30  C.  D.  110;  Be  Hasel- 
dine,  31  C.  D.  511;  Be  Hastie's 
Trusts,  35  C.  D.  728 ;  Be  HaU,  35 
C.  D.  551  ;  Be  Horner,  37  C.  D. 
695;  Be  Jodrell,  44  C.  D.  590; 
S.  C,  sub  nom,  Seale-Hayne  v. 
Jodrell,  [1891]  A.  C.  304;  Be  Har- 


rison, [1894]  1  Ch.  561  ;  Be  Deahin, 
[1894]  3  Ch.  565  ;  Be  Parher, 
[1897]  2  Ch.  208  ;  Be  Walher,  [1897] 
2  Ch.  238;  Be  Du  Bochet,  [1901] 
2  Ch.  441.  The  Court  will,  if  the 
context  shows  the  intention,  bring 
in  as  next  of  kin  persons  who  were 
not  in  the  eye  of  the  law  next  of 
kin:  Be  Wood,  [1902]  2  Ch.  542, 
overruling  in  this  respect  Be  Stand- 
ley's  Estate,  L.  E.  5  Eq.  303. 

(/)  Cartwrightr.  Vawdry,  o  Yes. 
530  ;  Darrant  v.  Field,  5  De  Gr.  & 
Sm.  343  ;  Be  Wilson's  Trusts,  L.  E. 
1  Eq.  247;  S.  C,  sub  nom.  Shaiv 
V.  Gould,  L.  E.  3  H.  L.  55 ;  Darin 
V.  Dorin,  L.  E.  7  11.  L.  568;  Be 
Ayles'  Trusts,  1  C.  D.  282  ;  Ellis  v. 
Houstoun,  10  C.  D.  236. 

((/)  ]]'ilhinson  v.  Adam,  1  V.  &  B. 
"^22;  Siraine  v.  Kennerley,  ibid. 
469;  Ellis  v.  Houston,  10  C.  D. 
236. 

[h)  Gill  V.  Shelley,  2  Euss.  &  M. 
336.  Such  evidence  is  not  only  ad- 
missible, but  it  is  necessary:  Be 
Herbert's  Trusts,  1  John.  &  H.  121 ; 
Hill  V.  Crooh,  L.  E.  6  H.  L.  265, 
283. 


850  Uf  Li'ijacics.  [l*t.  iii.  15k.  iii. 

"  Natural  A  natural  child  cannot  take  as  the  issue  of  a  particular  father 

until  it  has  aeijuired  the  reputation  of  being  the  child  of  that 


person,  which  cannot  be  before  its  birth  ( 


-nlun  unborn  It  has  been  said  in  Frait  v.  Matln'ic  [k),  and  in  earlier  cases 
tako  under  whicli  will  be  found  cited  in  Lord  Selborne's  dissentient  judg- 
tLi.s  destrip-  juent  in  Occleaton  v.  FuUaloi'c  (/),  that  a  prospective  gift  to  future 
illegitimate  children  of  a  woman  is  wholly  void  as  contra  bonos 
mores :  but  it  would  seem  from  tlie  judgment  of  the  majority  of 
the  Court  in  that  case  that  such  a  gift  is  not  void  as  contra  bonos 
mores  provided  it  be  so  couched  as  to  avoid  any  enquiry  as  to 
the  paternity  of  the  child,  e.g.,  a  provision  for  all  the  children 
born  of  the  body  of  a  particular  woman  while  cohabiting 
with  the  testator.  And  James,  L.  J.,  points  out  that  the 
addition  to  the  suggested  gift  of  the  words  "  of  whom  I  shall 
be  the  reputed  father  "  would  not  avoid  a  gift  such  as  that  sug- 
gested, because  it  would  involve  no  enquiry  into  paternity,  but 
only  into  that  reputation  which  springs  from  acknowledgment, 
conduct  and  hfe  as  distinguished  from  gossip  or  scandal  as  to 
the  actual  paternity  (//).  So  where  a  testator  who  had  formed  an 
illicit  connection  with  M.  E.  M.,  made  by  Will  a  gift  to  certain 
illegitimate  children  by  name  "  and  all  and  every  the  other 
children  and  child  which  may  be  born  of  the  said  M.  E.  M. 
previous  to  or  of  which  she  may  be  pregnant  at  the  time  of  my 
death,"  it  was  held  that  illegitimate  children  born  after  the  date 
of  the  Will  and  in  esse  at  the  time  of  the  death  of  the  testator 
were  entitled  to  have  the  benefit  of  the  gift  (w). 

Illegitimate  children  unbegotten  at  the  time  of  the  testator's 
death  cannot  under  any  circumstances  be  entitled  under  the 
description  of  "  child  "  or  "  children  "  (;/). 

So,  generally,  a  legacy  to  a  natural  cliild  en  ventre  sa  mere  at 
the  death  of  the  testator  under  the  description  of  the  child  of 
the  testator,  or  of  another  man,  cannot  be  supported ;  because 
since  the  identity  of  the  father  cannot  be  proved  by  reputation, 
it  can  only  be  ascertained  by  evidence  such  as,  being  contrary 
to  the  public  decency,  the  law  will  not  admit  (o). 

(/)  Co.  Lit.  3,  h ;  Pratt  v.  Mathew,  Be  Bolton,  31  C.  D.  542—552.     See 

22  Beav.  328.  also  Be  Du  Bochet,  [1901]  2  Ch.  441. 

(A-)  22  Beav.  328.  (//()  Be  llastie's  Trusts,  35  C.  D. 

\l)  L.  E.  9  Ch.  147.  728. 

(?Z)  See  observations  of  Sir  George  {n)  Holt  v.  Sindrey,  L.  E.  7  Eq. 

Jessel  in  Be  Goodwin's  Trusts,  L.  E.  170. 

17  Eq.  345;  and  of  Cotton,  L.  J.,  in  (o)  Earle  v.  Wilson,  1 7  Ves.  528, 
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If  the  bequest  be  to  a  natural  cbild,  of  which  a  particular 
woman  is  enceinte,  u-ithout  reference  to  an//  person  as  the  father, 
no  difficulty  exists,  and  the  legacy  will  be  supported  (;j).  So 
where  the  testator  expresses  his  belief  that  a  natural  child  en 
ventre  sa  mere  is  his,  and,  proceeding  on  such  belief,  provides  for 
it,  the  bequest  will  be  sustained ;  for  in  such  case,  as  the  testator 
chooses  to  assume  the  fact,  and  to  act  on  the  foundation  of  his 
belief,  there  is  no  uncertainty  in  the  object;  since,  whether  it 
was  or  was  not  the  child  of  the  testator,  he  meant  to  provide  for 
it,  as  the  child  of  the  mother  described  (q). 

Again,  it  is  a  rule  (though  not  an  invariable  one),  that  w^here-  Rule  that 
ever  the  general  description  of  children  in  a  AYill  will  include  are^le^ithnate 
legitimate  children,  it  cannot  also  be  extended  to  illegitimate  children  to 
children ;  in  other  words,  where  there  are  legitimate  children  to  scription  they 
answer  the  description  of  "children,"  the  rule  of  law  is,  that  o°^y ^'^'^ 
legitimate  children  only  will  take.      Thus  in  Bagley  v.  Mol- 
lard{r),  a  testator  devised  a  leasehold  in  trust  for  his  "grand- 
child, Elizabeth,  the  only  surviving  child  of  his  son  William," 
and  gave  the  residue  of  his  projaerty,  after  the  death  of  his  wife 
and  daughter,  to  all  the  children  of  his  sons  James  and  William, 
and   of   his  daughter  Sarah,  in  equal  shares :    Elizabeth  w^as 
illegitimate,  and  William  had  no  other  child :  and  it  was  held 
by  Sir  J.  Leach,  M.  E-.,  that  Elizabeth  did  not  take  any  share 
of  the  residue.      So  in  Fraser  v.  Piijott  (.s),  John  Eraser  be- 

532.     And  see  Wilkinson  \.  Adam,  Ch.  147,  161. 

1  Ves.  &  B.  446 ;  Wilkinson  v.  Wil-  (r)  1  Euss.  &  M.  581 ;  Mnjson  v. 

kinson,  1  Y.  &  Coll.  Cli.  C.  657  ;  i?e  Ilindh,   15  C.  D.  198  ;   Re  Hall,  35 

Shaw,  [1894]  2  Ch.  573.  C.    D.    551.       In    the   case   of  Re 

{p)  Gordon  y.  Gordon,   1  Meriv.  Humphries,  24  G.  D.  691, 'North,  J., 

141 ;  Evans  v.  Massey,  8  Price,  22 ;  recognized   the   rule   in   Biujliij  v. 

Dawson  v.  Dawson,  6  Madd.  292;  Mollard,  but  held  that  there  were 

Crook  V.  /////,   3  C.  D.  773.     And  other  facts  beyond  the  description 

see    the    observation   of   Sir  "Wm.  of    the    illegitimate  child    as    the 

Grant,  in  Earle  v.  Wilson,  17  Ves.  eldest   daughter  of    the    testator's 

532.     So  also  where  a  testatrix  who  daughter,  which  indicated  the  in- 

was  never  married  describing  her-  tention  that  the  illegitimate  child 

self  as  a  spinster  bequeathed  her  should  be  included  in  the  descrip- 

property  in  trust  for  her  children  :  tion  of  the  childi-en  of  his  daughter. 
Clifton  v.   Goodbun,    L.    E.    6  Eq.  (s)  1   Younge,    354.      Shadwell, 

278.  V.-C,  dissented  from  this  decision, 

{q)  Gordon  v.   Gordon,    1  Meriv.  in  James   v.  Smith,    14   Sim.    216. 

141  ;  Holt  V.  Sindrey,  L.  E.  7  Eq.  And  as  far  as  it  affirmed  thcadmis- 

170 ;  Ocdeston  v.  Fullalove,  L.  E.  9  sion  of  the  illegitimate  children  to 
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except  where 
testator 
clearly  refers 
to  given 
individuals 
and  describes 
them  as 
"  children." 


qiieatlied  a  sura  of  stock  in  certain  events  to  liis  gi-andcliildren, 
being  children  of  his  sons,  William  and  John,  wliether  born  in 
wedlock  or  not :  And  after  certain  specific  bequests,  ho  gave  the 
residue  of  his  personal  estate  to  his  sons  William  and  John,  as 
tenants  in  common ;  but  if  either  of  them  should  die  in  his 
(tlie  testator's)  lifetime,  the  moiety  of  such  deceased  son  should 
go  to  his  children  ;  but  if  botli  of  his  sons  should  die  in  his 
lifetime,  then  he  gave  such  residue  to  and  among  all  their 
children  as  tenants  in  common  :  The  testator's  two  sons  died  in 
his  lifetime,  one  leaving  legitimate  and  illegitimate  children, 
the  other  illegitimate  children  only :  And  it  was  held  by  Lord 
Lyndliurst,  C.  B.,  that  the  legitimate  children  of  the  son  having 
both  descriptions  of  children,  and  the  illegitimate  children  of 
the  other  son  took  the  residue,  and  that  the  illegitimate  children 
of  the  first-mentioned  son  took  no  interest. 

If,  however,  the  testator  plainly  refers  to  given  individuals, 
and  it  be  clear,  from  the  language  he  uses,  that  they  are  de- 
scribed by  the  word  "  children  "  {e.cj.^  where  in  enumerating  his 
children,  he  names  one  who  is  a  bastard,  and  then  makes  a  gift 
to  his  "  said  children"),  there  is  no  rule  of  law  which  precludes 
the  Court  from  giving  effect  to  the  intentions  of  the  testator  if). 
So,  where  the  gift  was  to  the  "  children  "  of  "  the  late  A.  B.," 
who  had  died  leaving  two  children,  of  whom  one  was  legitimate, 
and  the  other  illegitimate,  the  illegitimate  child  was  held  to  be 
included,  otherwise  it  was  impossible  to  give  a  meaning  to  the 
word  "  children"  in  the  plural  {ii).     So,  where  the  gift  was  to 


a  share  in  tlie  residue,  it  lias  been 
regarded  as  overruled :  He  Over- 
hilVs  Trust,  1  Sm.  &  G.  3fi2. 

(t)  Evans  v.  Davies,  7  Hare,  498  ; 
Meredith  v.  Farr,  2  Y.  &  Coll.  Ch. 
C.  525 ;  Owen  v.  Bryant,  2  De  G. 
M.  &  G.  697;  HartJnj  v.  Trihher, 
16  Beav.  510;  Worts  v.  Cuhitt,  19 
Beav.  421;  TiujutU  v.  Scott,  24 
Beav.  141  ;  AUeny.  Webster,  2  GifP. 
177  ;  Cool-  V.  Whitley,  7  De  G.  M. 
&  G.  494,  by  Lord  Cranwortb.  It 
•would  seem  that  in  tbese  cases  the 
words  are  treated  as  a  descriptio 
'personarum  and  not  as  a  designa- 
tion of  a  class :  Be  Wells'  Estate, 
L.  R.  6  Eq.  599 ;  Barlow  v.  Orde, 


L.  E.  3  P.  C.  164,  188.  But  the 
mere  erroneous  description  of  a 
person  in  one  part  of  a  Will  will 
not  enable  bim  to  take  as  if  be  be- 
longed to  a  class  wbicb  is  desig- 
nated by  the  like  description  in 
another  part  of  the  same  Will :  Be 
Standley's  Estate,  L.  E.  5  Eq.  303  ; 
as  to  which  case  see  ante,  p.  855, 
note  (f). 

((/)  OiU  V.  Shelley,  2  Euss.  &  M. 
336;  Leiijh  v.  Byron,  1  Sm.  &  G. 
486;  Edmunds  v.  Fessey,  29  Beav. 
233;  Be  Humphries,  24  C.  D.  691. 
In  these  cases  it  should  seem  that 
there  ought  to  be  extrinsic  evidence 
that  the  testator  knew  the  state  of 
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the  "  cliildren  "  of  one  whom  the  testator  mentioned  as  already 
dead,  and  who  left  none  but  illegitimate  children,  they  have 
been  deemed  to  be  intended  as  tlie  objects  of  the  gift ;  for 
otherwise  there  would  be  nothing  for  the  "Will  to  operate  on  (.r). 

A  bequest  to  children  of  a  foreigner  must  be  construed  to  "Children" 
mean  his  legitimate  children,  /.('.,  those  legitimate  by  the  law  means  those 
of   their  father's   domieil  (y).      But   a   child  born  before  the  legitimate 

bv  law  of 

marriage  of  its  father  and  motlier  cannot  be  legitimated  by  their  domieil. 
subsequent  marriage  unless  the  father  was  domiciled  in  a 
country  whose  laws  allowed  such  legitimation  both  at  the  time 
of  the  marriage  which  gave  the  child  the  status  of  legitimacy, 
and  at  the  time  of  the  birth  on  which  it  took  from  its  putative 
father  the  potentiality  of  being  legitimated  (s) . 

2.  "  Grrandchildren  :  "  Lord  Northington  seems  to  have  been  2.  "  Grand- 
of  opinion,  in  the  case  of  HuHScy  v.  Berkeley  (a),  that  the  Avord 
"  grandchildren  "  would,  without  further  explanation  compre- 
hend ^rm^  grandchildren.    But  the  case  of  Or/ordy.  CliurchiU[}))  vihenr/rcat 
is  an  authority  to  the  contrary :    And  it  seems  but  reasonable,  fncluded  in 
that  if  the  word  "  children  "  does  not  include  grandchildren  (as  *^^^  descrip- 

.        tion. 

we  have  seen),  the  term  "grandchildren"  should  not  comprise 
children  next  to  them  in  descent  ('").  The  several  distinctions 
which  have  been  mentioned  in  regard  to  the  enlargement  of  the 
word  "  children  "  seem  applicable  to  a  bequest  to  grandchildren  : 
so  that  if  it  appear  from  the  Will,  that  the  word  "  grandchildren  " 
was  not  used  in  its  proper  sense,  but  for  the  purj)ose  of  embracing 
all  the  descendants  of  the  persons  described,  it  will  have  this 
effect. 

the  family  :  Re  Herherfs  Trusts,  1  law,  is  entitled  to  a  share  as  one  of 

Jolins.    &   H.    121  ;    ante,  p.    855,  the  next   of  kin   in   the   personal 

note  (A).  estate  of  an  intestate  dying  domi- 

{x)   Woodlioiiselee  v.  Da/ri/mjile,  2  ciled  in  England  under  the  Statute 

Meriv.  419;  2  De  G.  M.  &  G.  703;  of    Distributions:     Be    Govdmun's 

Dilley  v.  Matthews,  11   Jur.  N.  S.  Trusts,  17  C.  D.  2G6  (reversing  the 

425;  Hill  v.  Crool-,  L.  E.  6  H.  L.  decision  of  Jessel,  M.  E.,  14  C.  D. 

265.      The  construction,    it    would  619). 

seem,    wonld    be   different    if    the  (z)  Ji^  Grove,  AQQ.  D.  216;  and 

parent  were  alive:  for  then  legiti-  sqb post,  p.  1265. 

mate  children  might  be  born  before  ,s  .,  Eden    196 

the  testator's  death.     See  Gahh  v.  ,,,      ^^       „  _ 

T,       7         ^   ^  TT      P  T   ton  yj)  '^  >  es.  &  Beam.  59. 

Prendergast,  1  Kay  &  J.  439.  ^  ^ 

(y)  Re   Andros,    24    C.    D.    637.  (f)  See   the    judgment  of    Lord 

And  so  a  child  legitimate  by  the  Cottenham,  in  Sanderson  v.  Bayley, 

law    of    its    father's    domieil    but  4  Mylne  &  Cr.  60 ;  and  Waring  v. 

illegitimate   according    to  English  Lee,  8  Beav.  247. 
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Grandchild 
by  marriage. 

3.  "Wife." 

"Husband." 


A  grandcliild  hi/  marriage  is  not  entitled  under  the  description 
of  "  gran<lchildreu  "  {d). 


3.  "  Wifo 


Husband  :  "  Before  the  AVills  Act  it  was  held 


that  a  bequest  by  a  husband  to  his  "  beloved  wife,"  not  mention- 
ing her  by  name,  applies  exclusively  to  the  individual  who 
answers  the  description  at  the  date  of  the  Will,  and  is  not  to  be 
extended  to  an  after-taken  wife  (e). 


{d)  IIusscij  V.  Berkeley,  2  Eden, 
196. 

(e)  Oarratt  v.  Nihlocl;  1  Euss.  & 
M.  629.  It  is  stated  in  Jarman  on 
Wills  (Vol.  I.  oth  edit.  p.  303),  that 
the  distinctions  upon  the  subject 
deducible  from  general  principles 
and  the  authorities  there  referred 
to  appear  to  be  the  following : — 
Pirst,  that  a  devise  or  bequest  to 
the  wife  of  A.  who  has  a  wife  at 
the  date  of  the  Will,  relates  to  that 
person  notwithstanding  any  change 
of  circumstances  which  may  render 
the  description  inapplicable  at  a 
subsequent  period,  and  by  parity 
of  reasoning  is  under  all  circum- 
stances confined  to  her ;  but  that, 
secondly,  if  A.  have  no  wife  at  the 
date  of  the  Will  the  gift  embraces 
the  individual  sustaining  that 
character  at  the  death  of  the  testa- 
tor; and,  thirdly,  if  there  be  no 
such  person  either  at  the  date  of 
the  Will  or  at  the  death  of  the 
testator,  it  applies  to  the  woman 
who  shall  first  answer  the  descrip- 
tion of  wife  at  any  subsequent 
period.  And  no  doubt  in  most 
cases  under  the  respective  condi- 
tions supposed,  the  respective  re- 
sults indicated  would  be  held  to 
follow,  but  this  is  because  in  most 
cases  it  would  be  inferred  in  the 
first  and  second  cases  that  the 
testator  meant  by  wife  a  persona 
desiynata,  and  in  the  third  case  that 
he  meant  any  person  answering  that 
description.  But  the  true  rule 
would  seem  to  be  that  in  each  ca&e 


you  must  look  at  the  whole  Will 
and  all  the  circumstances  known  or 
presumably  known  to  the  testator 
and  ascertain  his  intention.  In 
Be  Lynes  Trust,  L.  E.  8  Eq.  65, 
where  a  testator  gave  800/.  to 
trustees  to  pay  the  dividends  to 
his  son  for  life,  and  after  his. 
decease  to  transfer  the  capital  unto 
and  equally  between  the  wife  of 
his  son  in  case  she  should  survive 
him,  and  all  and  every  the  child 
and  children  of  his  son  equally, 
and  at  the  date  of  the  Will  the  son 
had  a  wife  and  one  child  but  the 
wife  died  before  the  testator,  and 
after  the  testator's  death  his  son 
mariied  again  and  died  leaving  a 
widow  who  claimed  to  be  entitled 
to  a  moiety  of  the  fund  equally 
with  the  only  child  of  the  son,  it 
was  held  that  the  gift  was  to  a 
class  consisting  of  all  the  children 
and  any  wife  of  the  son  who  sur- 
vived him.  This  case  was,  however, 
inconsistent  with  Re  Burroxcs' 
Trusts,  10  L.  T.  184,  and  after 
being  dissented  from  by  Joyce,  J., 
in  Re  (Iriffiths'  Policy,  [1903]  1  Ch. 
739,  was  dii^approved  by  the  Court 
of  Appeal  in  Re  Coley,  [1903]  2 
Ch.  102 ;  and  it  was  held  that  the 
word  "  wife  "  must  bear  its  prima 
fade  meaning  of  wife  existing  at 
the  date  of  the  Will,  unless  that 
meaning  is  controlled  by  the  con- 
text. See  also  Firth  v.  Fielden, 
22  W.  E.  622.  Peppin  v.  Bick- 
ford,  3  Ves.  670 ;  Longworth  v.  Bel- 
lamy, 40  L.  J.  Ch.  513;   and  Re 
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But  this  point  cannot  arise  since  the  Act,  for  the  second 
marriage  would  revoke  this  Will  (/).  A  similar  question  may, 
however,  occur  in  respect  of  a  bequest  by  a  testator  to  the  wife 
of  another  person. 

It  is  stated  that  if  a  joint  estate  be  made  of  land  to  husband  Joint  estate  in 
and  wife,  and  to  a  third  person,  in  this  case  the  husband  and  ^aud  and 
wife  have  in  law  in  their  right  but  a  moiety,  and  the  third  "^i*,^.  ^"'^^  *° 
person  shall  have  as  much  as  the  husband  and  wife,  viz.,  the  person. 
other  moiety :  and  the  cause  is  that  the  husband  and  wife  are 
but  one  person  in  law  {g).     But  it  is  stated  in  the  judgment 
of  the  Privy  Council,  in  Dias  v.  De  Livera  (Ji),  that  any  indi- 
cation,  however  slight,  of   an  intention  that  each  shall  take 
separately,  has   been   held  to   defeat   the   application   of  this 
doctrine.     The  cases  on  the  subject  are  extremely  contradictory.  Cases  oontra- 
and  will  be  found  set  out  and   reviewed  in  the  cases  of  Re    ^'^  *^^^" 
Jupp{i)  and  Re  Di.von{k),  in  which  Kay,  J.,  and  North,  J., 
seem  to   have  arrived  at  opposite  conclusions,  the  former  in 
favoitr  of  a  strict  application  of  the  doctrine,  the  latter  against 
it.     It  seems,  however,  from  the  judgment  of  Cotton,  L.  J.,  in  Effect  of 
Re  March  (l),  and  of  Kay,  J.,  in  Re  Jupp  {m),  that  the  passing  ^om^en's 
of  the  Married  "Women's  Property  Act,  1882,  has  made  no  dif-  Property  Act. 
ference  in  the  application  of  the  doctrine,  at  all  events,  in  the 
case  of  Wills  made  before  the  passing  of  that  Act  {ii). 

The  question  whether  a  woman  can  take  as  a  legatee  by  the 
name  of  the  "  wife  "  of  such  a  one,  when  in  truth  she  is  not  his 
lawful  wife,  will  be  considered  hereafter  (o).  Sometimes  a 
person  who  answers  the  description  in  the  Will  has  ceased  to 
answer  that  description  at  the  time  of  the  testator's  death,  or  at 
the  time  when  the  gift  was  to  take  effect.  Thus,  in  Re  Morrie- 
son  {p),  a  testator  bequeathed  a  share  of  his  residuary  personal 
estate  in  trust  for  his  son  for  life,  and  after  his  decease,  in  trust 

Drew,  [1899]  1  Ch.  336,  are  cases      trolling  context. 

■where  the  description  of  wife  was  (/)  See  ante,  p.  138. 

held    to   apply  to   a   second  wife.  ((/)  Co.  Litt.  187,  a. 

Boreham  v.  Bignall,  8  Ha.  131,  and  [h)  5  App.  Cas.  123,  136. 

Re  Bryan's  Trusts,  2  Sim.  (N.  S.)  (/)  39  C.  D.  148. 

103,    are  cases  where  the  testator  (A-)  42  C.  D.  306. 

was  held  to  have  intended  a pe?'so?ia  n\  27  0.  D.  166,  170. 

designata.  Coin-pare  also  Re  Parr oif,  f  1  SQ  P  T)    148   1  "4 

33  C.  D.  274.    Radford  v.    WiUis,  ^'""^  "      '        '    ^  * 

L.  R.  7  Ch.  7,  is  a  clear  authority  (")  ^^^  P'''^'  P-  ^-^^'  ^^^^  ^"0- 

in  favour   of  Mr.    Jarman's  third  (f)  P<'st,  p-  907. 

proposition  in  the  absence  of  a  con-  {}>)  40  C.  D.  30. 
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to  pay  unto  or  permit  any  wife  of  his  son  to  receive  the  annual 

income  of  his  share  during  lier  life.     The  son  marriecl  a  woman 

from  whom  he  was  afterwards  divorced  on  liis  petition.     lie 

died  without   having   married   again.      It  was   held   that  the 

woman  was  not  entitled  to  the  income  of  the  son's  share.     In 

this   case   Kay,   J.,   expressed    his   dissent   from   Bullmore   v. 

Wynter[q),  in  wliich  case  a  testator  devised   property  to  his 

daughter  for  life,  and  after  lier  deatli  in  trust  for  any  husband 

with  wliom  she  might  intermarry,  if  ho  should  survive  her  for 

his  life.     The  dauglitor  married  the  defendant  and  was  divorced 

from  him  on  his  petition,  and  he  married  again  and  sui'vived 

her,  and  it  was  held  by  Fry,  J.,  that  the  defendant,  although 

no   longer  the   husband  of  the  daughter,  was  entitled  to  the 

property  for  his  life, 

4.  "Nephews      4^  "  Nephews  and  Nieces:"  The   principles  already  stated 
and  nieces.  .  .     . 

with  respect  to  the  restriction  and  enlargement  of  the  terms 

*'  children  "  and  "  grandchildren  "  apply  to  the  words  "  nephews 
and  nieces."  Therefore  great  nephews  and  great  nieces  are  not 
ordinarily  to  be  considered  as  comprehended  in  that  descrip- 
tion (r)  :  Nor  will  the  expression  "  grand-nephews  and  nieces  " 
include  the  children  of  grand-nephews  and  nieces  («).  But  in 
these  cases  also,  the  more  enlarged  sense  will  be  attributed  to 
the  expression,  when  the  context  indicates  the  intention  of  the 
testator  so  to  use  it  [t).  It  includes  a  child  of  a  brother  or  sister 
of  the  half-blood  (m)  .  But  not  the  nephews  or  nieces  of  the 
husband  of  the  testatrix  (x) . 

{q)  22  0.  D.  619.  63. 

(r)  Falkner  v.  Butler,  Ambl.  514 ;  (as)  Smith    v.  Lidiard,    3    K.    & 

Shelley  v.  Bryer,  1  Jacob.  207;  4  J.    252;     Merrill    v.    Morton,     17 

Mylne  &  Cr.  60  ;  Thompson  v.  Roh-  C.    D.    382  ;     notwithstanding    tho 

inson,    27  Beav.   480;   Re   Blower^s  testatrix   has,    in   another   part   of 

Trusts,  L.  E.  6  Ch.  351.     And  the  the  Will,  called  a  legatee  her  niece, 

case  is  not  altered  where  the  tes-  who  was  only  her  husband's  niece, 

tator  has  used  words  in  the  plural,  See  also  Tho7npson  v.  Rolltison,  27 

and  there  happens  to  be  only  one  Beav.  486  ;    Wells  v.    Wells,  L.  E. 

person  to  whom  the  term  is  properly  18   Eq.   504.     In  Orant  v.   Orant, 

applicable:   Crooh  v.  Whitley,  7  De  L.  E.  5  C.  P.  380,   727,   the  Court 

G.  M.  &  G.  490.  of   Common   Pleas   held   that    the 

(«)   Wari7^g  v.  Lee,  8  Beav.  247.  word  "nephew"  might  include  the 

(t)  James  v.  Smith,  14  Sim.  214  ;  son  of  the  testator's  wife's  brother, 

Stringer  v.  Gardiner,  27  Beav.  35 ;  and,  there  being  a  nephew  of  the 

4  De  G.  &  J.  468 ;   Weeds  v.  Bris-  same  name,  son  of  testator's  own 

toiu,  L.  E.  2  Eq.  333.  brother,  admitted  evidence  to  show 

(h)  Grieves  y.  Rawley,  10  Hare,  the     testator's    intention     on    the 
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However,  a  bequest  of  a  residue  bj  a  married  man  to  his 
niece,  and  all  other  his  nephews  and  nieces  on  both  sides,  will 
include  the   nephews   and  nieces  of  his  wife  (y).      So  will  a 


ground  that  these  circumstances 
gave  rise  to  a  latent  ambiguity  as 
to  which  of  the  two  persons  was 
intended  by  the  testator.  This 
evidence  was  of  course  only  admis- 
sible on  the  assumption  that  both 
claimants  fell  within  the  descrip- 
tion "nephew."  Orant  v.  Grant 
[iihi  supra)  has,  however,  been  dis- 
approved by  Sir  G.  Jessel  in  Wdls 
V.  Wells,  L.  R.  18  Eq.  504,  on  the 
authority  of  Be  Blower^s  Trusts, 
L.  E.  6  Ch.  351,  in  which  case 
Mellish,  L.  J.,  observed:  "It  is 
clear  that  the  words  nephews  and 
nieces  privid  facie  mean  the  chil- 
dren of  brothers  or  sisters  "  ;  and 
of  Slierratt  v.  Mouitt/urd,  L.  E.  8 
Ch.  928,  in  which  latter  case  the 
same  learned  judge  observed : 
"  There  is  no  doubt  a  man's  own 
nephews  and  nieces  are  primarily 
his  nei^hews  and  nieces,  but  I  am 
of  opinion  that  his  wife's  nephews 
and  nieces  are  his  nephews  and 
nieces  according  to  the  ordinary 
meaning  of  the  words  in  a  secon- 
dary sense."  Grant  y.  Grant  is  also 
disapproved  of  in  Merrill  v.  Morton, 
17  C.  D.  382,  and  in  Re  Taylor,  34 
C.  D.  255.  The  result  would  seem 
to  be  that  the  words  "nephews" 
and  "nieces"  will  be  construed  in 
the  primary  sense  if  there  is  any 
person  or  class  answering  the  de- 
scription, and  the  Court  will  go  no 
further,  unless  it  is  shown  that 
there  is  another  person  or  class  of 
persons  answering  the  desci'iption ; 
in  which  case  extrinsic  evidence  of 
intention  will  be  admissible  to  re- 
move the  latent  ambiguit}'  and 
show  which  of  the  persons  or 
classes  is  intended.  Where,  how- 
ever,   the  words   are    not    strictly 


applicable  to  any  person,  then 
evidence  of  intention  will  not  be 
admissible,  but  only  evidence  of 
the  surrounding  circumstances  and 
the  testator's  knowledge.  It  will 
be  observed  that  in  Sherrait  y. 
Mvunt/ord,  in  which  the  claim  of 
the  nephews  and  nieces  of  the  tes- 
tator's wife  was  sustained,  there 
were  no  nephews  and  nieces  in  the 
primary  sense.  In  Re  Jvdrdl,  44 
C.  D.  590,  the  persons  described  as 
the  testator's  nieces  were  his  wife's 
nieces,  not  his  own,  and  some  of 
the  persons  described  as  his  cousins 
were  illegitimate  relatives  ;  it  was 
held  by  the  Court  of  Appeal  (and 
the  decision  was  affirmed  by  the 
Ilouse  of  Lords,  [1891]  A.  0. 
J).  304)  that  the  words  "relatives 
named  "  included  relatives  by  affi- 
nity as  well  as  consanguiuitj',  and 
illegitimate  as  well  as  legitimate 
relations.  In  Re  Gue  (1892),  AV.  N. 
p.  132,  the  Court  of  Appeal  ex- 
pressed a  doubt  whether  Smith  y. 
Lidiard  and  Wells  y.  Wells  were 
not  overruled  by  Re  Jodrell.  In 
Re  Cozens,  [1903]  1  Ch.  138,  how- 
ever, it  was  held  by  Swinfen  Eady, 
J.,  that  no  hard  and  fast  rule  can 
be  said  to  have  been  laid  down  by 
Re  Jodrell  on  the  one  hand,  or  by 
Smith  V.  Lidiard,  Wells  v.  Wells, 
or  Merrill  y.  Morton  on  the  other, 
but  that  the  question  depends  in 
every  case  on  the  particular  Will 
and  the  evidence.  Nephews  and 
nieces  of  the  half-blood  are  prima 
facie  entitled  to  share  in  a  gift  to 
"my  own  nephews  and  nieces": 
S.C. 

{y)  Frogley  y.  Phillips,  30  Beav. 
168. 
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hoqnest  to  nephews  and  nieces  where  the  testator  lias  none  of 
his  own  (;:). 
5.  "Cousins."  5.  "  Cousins  :  "  It  might  seem,  that  tlio  word  '*  cousins,"  if 
used  sinipiiciicr,  would  include  cousins  of  every  description. 
But  the  Court  is  frequently  obliged  to  put  a  restricted  sense  on 
the  general  expression.  Thus  in  Cahiecott  v.  Harrison  (a),  a 
testator,  in  his  Will,  gave  several  legacies,  and  mentioned 
several  persons  as  his  cousins,  and  every  person  there  called  a 
cousin  was,  in  fact,  a  first  cousin  :  By  a  codicil  he  gave  his 
residuary  estate  to  all  such  of  his  cousins  both  on  his  father's 
and  mother's  side,  as  should  be  living  at  his  decease,  and  to  all 
the  children  of  such  of  his  said  cousins  as  might  have  thereto- 
fore died  or  might  die  in  his  lifetime  :  The  testator  left  several 
first  cousins  and  children  of  first  and  second  cousins,  and  one 
first  cousin  once  removed :  And  Sir  L.  Shad  well,  V.-C,  held 
that  none  of  them  were  included  in  the  residuary  bequest, 
except  the  first  cousins  living  at  the  testator's  death,  and  the 
children  of  first  cousins  who  died  in  his  lifetime  ;  his  Honour 
being  of  opinion  that,  from  the  context,  it  appeared  that  by  the 
word  "  cousins  "  the  testator  meant  his  first  cousins,  simply  and 
strictly,  without  any  qualification.  And  it  has  been  held  by 
Lord  Cran worth,  C,  that  when  the  testator  says  nothing  more 
than  "  cousins,"  he  Tueansfrst  cousins  {b). 

Though,  formerly,  some  doubt  on  the  subject  prevailed,  it 
may  now  be  taken  that  the  same  principles  apply  in  determining 
who  are  entitled  under  a  bequest  to  first  or  second  cousins  as 
apply  in  the  case  of  a  bequest  to  children  or  grandchildren. 
That  is  to  say,  as  Sir  Gr.  Jessel,  M.  R.,  puts  it  in  the  case  of 
He  Parker  (c)  :  "  You  are  not  without  a  context  to  alter  the 
meaning  of  well-known  terms  that  have  a  definite  meaning." 
In  this  case  it  is  pointed  out  that  the  doubt  on  the  con- 
struction of  these  gifts  to  cousins  has  arisen  through  a  mis- 
understanding of  the  decision  in  the  case  of  BlayottY.  Mayoft  [d), 
in  which  case  Lord  Kenyon,  M.  E,.,  held  that,  there  being  a 
gift  to  the  first  and  second  cousins  of  the  testator  who,  at  the 
date  of  the  Will,  had  no  second  cousins,  the  phrase  "  second 

(z)  Hogg  y.  Cook,  32  Beav.  641;  decided  that    "first   cousins"  and 

Sherratt  v.  Mouniford,  L.  E.  8  Ch.  "  cousins-german  "  meant  the  same 

928.  thing. 

(a)  9  Sim.  457.  (c)  15  C.  D.  628,  538;    S.  C,  17 

(6)  Stoddart    v.    Nelson,    2    Jur.  C.  D.  262. 

(N.  S.)  27,  in  which  case  it  was  also  {d)  2  Bro.  C.  C.  125. 
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cousins  "  must  be  interpreted  to  mean  all  persons  related  as 
nearly  as  second  cousins.  Sir  G.  Jessel  goes  on  to  point  out 
that  the  cases  of  Silco.r  y.  BcU  {(^),  and  Charge  v.  Good//er  {/), 
were  decided  on  a  misinterpretation  of  the  decision  of  Mayott  v. 
May  off,  viz.,  that  this  case  decided  that  a  bequest  to  second 
cousins  included  all  persons  of  the  same  degree  of  relationship, 
whereas,  all  that  case  really  decided  was  that,  in  the  particular 
circumstances,  and  there  being  no  second  cousins,  the  testator 
must  have  intended  to  benefit  all  relations  as  near  as  second 
cousins. 

In  all  cases,  however,  later  than  Charge  v.  Goodyer  decisions 
have  followed  the  ordinary  rule  of  construction.  Thus  it  was 
held  by  Lord  Cottenham  in  Sanderson  v.  Bayley  {g)  (reversing 
a  decision  of  Sir  L.  Shad  well,  V.-C),  that  a  bequest  to  the 
testator's  "  first  cousins  or  cousins-german  "  does  not  include 
first  cousins  once  removed.  And  in  The  Corjwrafion  of  Bridg- 
norfh  V.  Collins  {h),  it  was  held  that  a  first  cousin  once  removed 
is  not  entitled  under  a  bequest  to  "  second  cousins."  Again,  in 
Be  Parker  (/),  the  Court  of  Appeal  (affirming  Jessel,  M.E..) 
held,  in  a  case  where  a  testator  left  first  cousins,  second  cousins 
and  children  and  grandchildren  of  first  cousins,  that  a  bequest 
to  "  second  cousins  "  did  not  include  the  children  and  grand- 
children of  the  first  cousins. 

Where,  however,  there  is  no  individual  of  the  class  named, 
the  word  "  cousins  "  will  be  construed  in  the  more  extended 
sense  (A)  :  as  also  will  the  word  "  cousin "  as  applied  to  a 
named  legatee  if  there  is  no  person  of  the  name  to  whom 
the  word  cousin,  in  its  primary  sense,  is  applicable  (/) . 

So,  too,  it  has  been  held  that  "  cousin  "  in  such  a  case  may  be 
understood  in  a  popular  sense  as  the  wife  of  a  cousin  {tn). 

(f)  1  Sim.  &  Stu.  301.  (A-)  Slade  v.  Fools,  9  Sim.  386 ; 
(/)  3  Euss.  140.                                   Be  Bonner,  19  C.  D.  201  ;   WUhs  v. 

[g)  4  M.  &  Cr.  56.  Bannister,  30  C.  D.  512. 

[h)  15  Sim.  541.  {I)  Re  Taylor,  34  C.  D.  255. 

\i)  15  C.  D.  528;  17  C.  D.  262.  (m)  Re  Taylor,  ubi  supra. 
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Terms  which 
applied  to 
realty  give 
an  estate 
tail,  give 
the  absolute 
interest  if 
applied  to 
personalty. 


(B.)  Who  arc  cittitlcd  loidcr  tlic  description  of  1.  ^^  Heirs :  ^' 
2. ''Issue:"  ^.'' Descendants:"  i. '' Re/ations  :  "  5. ''Next 
of  Kin  :  "  C.  "  Famili/  :  "  7.  "  Executors  and  Adminis- 
trators" or  "  Leyal  liejjresentatires"  or  "  Personal 
Heprcsentatires." 

It  may  be  observed,  in  tlie  first  place,  that  it  is  an  established 
rule  of  construction,  with  respect  to  Wills  of  personalty,  that 
where  personal  estate  is  given,  in  terras  which,  if  applied  to  real 
estate,  would  create  an  estate  tail,  tlie  property  so  bequeathed 
vests  absolutely  in  the  first  taker,  and,  consequently,  devolves  at 
his  death  on  his  executors  and  administrators,  whether  he  has 
issue  or  not  («).     Hence,  generally  speaking,  where  realty  and 


(rt)  i:no)i  V.  Euson,   19  Ves.  78; 
Lyo7i  V.   Mitchell,    1    Madd.   475  ; 
Ward  V.  Bevil,  1  Yoiinge  &  Jerv. 
525 ;    Byng  v.    Lord    Strafford,    5 
Beav.  558 ;     WiUiams  v.  Lewis,   6 
H.  L.  C.  1020 ;    Bennett  v.  Bennett, 
2  Drewr.  &  Sm.   160;    Russell  v. 
Cam-pldl,  2  Euss.  &  M.  390;  S.  C, 
in  Dom.  Proc,  sub  nom.  Candy  v. 
Campbell,  8  Bligli,  469.     The  cases 
in  which  the  words  of  a  Will  will 
be   so   construed  as  to   create    an 
estate  tail    have    been    materially 
reduced  by  the  provisions  of  sect.  29 
of  the  Wills  Act  (1  Vict.  c.  26) : 
the  eifect  of  which  provisions  as  to 
Wills  made  on  or  after   1st  Jan., 
1838,  is  that  in  any  devise  or  be- 
quest of    real    or    personal  estate 
words  which  are  open  to  three  con- 
structions— viz.,  the  death  of  the 
legatee  in  the  lifetime  of  the  tenant 
for  life  without  having  issue  living 
at  the  legatee's  death  :  the  death  of 
the  legatee  in  like  manner  without 
having  issue  living  at  the  death  of 
the  tenant  for  life  :  or  the  death  of 
the  legatee  in  the  lifetime  of  the 
tenant  for  life  followed  by  an  inde- 
finite failure  of  issue,  are  not  to  be 
construed    as    meaning    indefinite 
failure   of    issue.       The   result   of 
which  is    that  cases    of    implica- 


tion of  an  estate  tail  from  words 
importing     a     failure     of      issue 
will  not  often  arise,  and  cases  of 
a  bequest  of  personal  property  in 
words    which,    if    applied    to  real 
estate   would    by    express    terms 
create  an  estate  tail,  are  not  likely 
to  arise  except  in  cases  where  realty 
and  personaltj^  are  included  in  one 
gift.     It  is  to  be  observed,  however, 
that  the  statute  only  aj^plies  in  cases 
where  the  words  may  support  either 
a  want  or  failure  of  issue  of  any 
person  in  the  testator's    Lifetime, 
or   at  his  death,    or  an  indefinite 
failure  of  issue,  and  therefore  has 
no    ajDplication  where    the   words 
must  import   an  indefinite  failure 
of    issue.      In    other    words,    the 
statute    only   applies  where  there 
is   ambiguity :    Dawson    v.    Small, 
L.  E.  9  Ch.  651.     It  must  be  re- 
membered,    moreover,     that     the 
generality  of  this  rule  may  pos- 
sibly    be     qualified    by    a    doubt 
whether  the  rule  in  Shelleifs  Case, 
1    Eep.   93,    B.,  has  any  apjalica- 
tion  to  ipersonalty.     Sqq   Smith  v. 
Butcher,     10     C.    D.    113,    where 
Jessel,    M.  E.,    refused   to    apply 
that  rule  to  a  Will  dealing  with 
personalty.     But  Bacon,  V.-C,  in 
the  case  of  Comfort  v.  Brown,  10 
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personalty  are  included  in  one  gift,  if  tlie  legatee  takes  an  estate 
tail  in  the  former,  he  takes  the  latter  absolutely  (o). 

Hence  a  legacy  "to  A.  and  to  the  heirs  of  his  body,"  or  l-  "Heirs:" 
"  to  A.,  to  be  secured  to  him  and  the  heirs  of  his  body,"  is  an 
absolute  bequest  to  A.  [p),  though  a  legacy   "to  A.  and  his  legacy  to  A. 
heirs  (say  children),"   is  only  a  legacy  to  A.  for  life,  remainder  of  his  body: 
to  his  children  {q) .     Again,  there  has  already  (r)  been  occasion 
to  show,  that  if  a  term  of  years  be  devised  to  one  for  life,  and 
afterwards  to  the  heirs  of  his  body,  the  whole  term  will,  generally 
speaking,  vest  absolutely  in  him  (.s) .     Again,  a  devise  of  f ree- 


C.  D.  146,  says,  in  reference  to  an 
argument  that  the  rule  did  not 
apply  to  personal  estate :  "  7)e 
Beauvoir  v.  De  Beauvoir,  3  H.  L. 
C.  524,  and  Oittincjs  v.  McDer- 
mott,  2  M.  &  K.  69,  are  instances, 
and  there  are  hundreds  of  other 
instances  in  which  the  rule  has 
been  applied  to  personal  estate." 
Smith  V.  Butcher  was,  however, 
followed  in  Be  Bishop  and  Bichard- 
son's  Contract,  [1899]  1  I.  E.  71. 
So  it  has  been  said  that  the  rule 
in  Wild's  Case,  6  Eep.  17,  that 
where  lands  are  devised  to  a  per- 
son and  his  children,  and  he  has 
no  child  at  the  time  of  the  devise, 
the  parent  takes  an  estate  tail, 
has  no  application  to  personalty : 
Audsleij  V.  Horn,  1  De  G.  F.  &  J.  226, 
ante,  p.  848,  n.  (t).  Besides  all  these 
particular  limitations  of  the  gene- 
rality of  the  rule  that  words  which 
would  create  an  estate  tail  in  realty 
will  vest  personalty  absolutely  in 
the  first  taker,  it  must  be  remem- 
bered that  this  rule,  which,  so  far 
as  regards  personalty,  seems  to  be 
a  mere  rule  of  construction,  is  never 
allowed  to  override  the  intention 
to  be  gathered  from  the  whole  of 
the  words  of  the  Will :  Symers  v. 
Johson,  16  Sim.  267 ;  Ee  Jeaffre- 
so7i's  Trusts,  L.  E.  2  Eq.  276; 
Knight  v.  BUis,  2  Bro.  C.  C.  570; 
Ex  parte  Wynch,  5  De  G.  M.  &  G. 
188. 


(o)  Bonn  v.  Benny,  19  Ves.  544 ; 
Bunk  V.  Fenner,  2  Euss.  &  M.  557 ; 
Simmons  v.  Simmons,  8  Sim.  22. 
But  the  blending  of  realty  and  per- 
sonalty in  one  gift  is  not  conclusive 
if  it  appear  from  the  whole  Will 
that  it  was  not  the  intention  to  give 
the  personalty  to  an  indefinite  suc- 
cession of  i^ersous.  See  Herrich  v. 
Franklin,  L.  E.  6  Eq.  593 ;  Smith 
V.  Butcher,  10  C.  D.  113.  The  rule 
that  the  same  words  need  not  re- 
ceive the  same  construction,  though 
appearing  in  one  clause,  when  ap- 
plied to  realty  and  personalty  re- 
spectively, is  established  by  Forth 
V.  Chapman,  1  P.  Wms.  667  :  Keay 
V.  Boulton,  25  0.  D.  212.  See  ante, 
pp.  835,  836. 

{p)  CraivfordY.  Trotter,  4:  M.^dL^. 
361 ;  ante,  p.  514;  Harris  v.  Bavis, 
1  Coll.  416.  See,  however.  Be 
Bowman,  [1895]  2  Gh.  348,  as  to 
the  decision  of  Knight  -  Bruce, 
V.-C,  in  Harris  v.  Bavis. 

{(})  Crawford  v.  Trotter,  4  Madd. 
361 ;  ante,  pp.  848,  849. 

(?•)  Ante,  p.  514. 

(.s)  Theehridye  v.  Kilhurne,  2  Ves. 
Sen.  233  ;  Oarth  v.  Baldwyn,  2  Ves. 
Sen.  646;  Verulam  v.  Bathurst,  13 
Sim.  374.  But  the  context  may 
demonstrate  that  by  the  words 
"heirs  of  the  body,"  is  meant 
"children":  Symers  v.  Johson,  16 
Sim.  267. 
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successive 
limitations 
in  favour  of 
persons 
absolutely : 


legacy  to 
"  the  heirs 
of  A.:" 
or  "to  my 
heirs :  " 


holds  and  leaseholds  to  A.  for  life,  and  after  his  decease  to  the 
heirs  of  his  body,  ///r//-  hclra^  executors,  adminiKifraiom,  and  amgns, 
gives  A.  an  estate  tail  in  the  former,  and  an  absolute  interest  in 
the  latter  {t). 

It  must  be  observed,  that  several  cases  occur  in  the  books, 
where  words  creating  an  estate  tail,  according  to  the  established 
rules  of  law,  have  been  held  to  be  narrowed  by  inconsistent 
limitations  in  other  parts  of  the  Will :  Thus  children  have  been 
held  entitled,  as  purchasers,  under  the  description  of  "  heirs  of 
the  body,"  where  the  directions  of  the  Will  are  inconsistent 
with  construing  the  word  in  its  usual  acceptation  as  a  word  of 
limitation  ;  as  a  legacy  to  A,  for  life,  and  then  "  to  the  heirs 
male  of  his  body,  as  tenants  in  eommon  "  [u).  But  these  cases, 
it  is  submitted,  must  be  considered  as  much  shaken,  if  not 
entirely  overruled,  by  the  decision  of  the  House  of  Lords  in 
Jesson  V.  Wright  [x) . 

Where  there  are  in  a  Will  successive  limitations  of  personal 
estate  in  favour  of  several  persons  absolutely  the  first  of  those 
persons  who  survives  the  testator  takes  absolutely,  although  he 
would  have  taken  nothing  if  any  previous  legatee  had  survived 
and  had  taken  :  the  effect  of  the  failure  of  an  earlier  gift  being 
to  accelerate,  not  to  destroy,  the  latter  gift  {//). 

With  respect  to  a  legacy  to  "  the  heirs  of  A.  :  "  When  the 
word  "  heirs  "  is  used  to  denote  succession  or  substitution  (s),  it 
may  be  understood,  as  it  is  in  the  case  of  a  legacy  to  A.  and 
heu's,  to  mean  such  person  or  persons  as  would  legally  succeed 
to  the  property  according  to  its  nature  and  quality :  Thus,  in 


(«)  Kinch  v.  Ward,  2  Sim.  &  Stu. 
409.  See  also  Dimk  v.  Fenner,  2 
Euss.  &  M.  557. 

(«)  Jacobs  V.  Aniyatt,  4  Bro.  0.  C. 
542. 

{x)  2  Bligh,  1,  where  Lord  Eedes- 
dale  says :  "  That  the  general  intent 
should  override  the  particular  is  not 
the  most  accurate  expression  of  the 
principle  of  decision.  The  rule  is 
that  technical  words  shall  have  their 
legal  effect,  unless  from  subsequent 
inconsistent  words  it  is  very  clear 
that  the  testator  meant  otherwise." 
See  also  Dank  v.  Fenntr,  2  Euss.  & 
M.  557  ;  and  ante,  p.  833. 

(«/)  Re  Lowman,  [1895]  2  Ch.  348, 


dissenting  from  dictum  of  Knight- 
Bruce,  Y.-C,  in  Harris  v.  Davis, 
1  Coll.  416,  424.  And  see  post, 
p.  967. 

(z)  Generally  a  bequest  of  per- 
sonal estate  to  one  or  his  heirs  is  a 
sufficient  indication  that  the  word 
"heirs"  is  used  to  denote  succes- 
sion or  substitution :  Gittinys  v. 
McDermott,  2  M.  &  K.  69 ;  Doodrj 
V.  Higgins,  2  K.  &  J.  729.  So, 
again,  a  direction  for  distribution 
amongst  heirs  is  an  indication  that 
the  testator  by  "  heii's "  meant 
next  of  kin:  Low  v.  Smith,  2  Jur. 
3J4;  Re  Steevcns'  Trusts,  L.  E.  15 
Eq.  110. 
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Vauz  V.  Henderson  {a),  a  legacy  of  personal  property  to  A., 
"  and  failing  him  by  decease  before  me,  to  bis  heirs,"  was 
decreed  to  belong  to  the  next  of  kin  of  A.  living  at  the  time  of 
the  testator's  death,  A.  having  died  before  that  event  (b).  More 
correctly  stated,  the  rule  would  seem  to  be  that  the  word  "heir" 
in  a  gift  of  personal  property  may  readily  be  taken  to  mean 
such  persons  as  would  have  been  entitled  under  the  Statute  of 
Distributions  to  succeed  to  the  personal  property  of  the  deceased, 
in  case  he  had  died  intestate  (c),  including,  therefore,  a  widow  ; 
and  excluding  the  husband,  in  case  of  a  bequest  to  a  woman, 
and  in  the  event  of  her  death  to  "  her  heirs  "  (d). 

But  where  the  word  is  used,  not  to  denote  succession  or  sub- 
stitution, but  to  describe  a  legatee,  and  there  is  no  context  to 
explain  it  otherwise,  it  would  seem  that  there  is  no  reason  to 
depart  from  the  natural  and  ordinary  sense  of  the  word  heir  (e) . 
Thus,  in  Mounsey  v.  Blamire  {/),  the  testatrix  devised,  inter  alia, 


(n)  1  Jac.  &  Walk.  388,  note  (c). 

{b)  See  also  HoUoway  v.  Hol- 
loway,  5  Ves.  403 ;  Gittings  v. 
McDermott,  2  M.  &  K.  69 ;  Jacobs 
V.  Jacobs,  16  Beav.  557  ;  Low  v. 
Smith,  2  Jur.  344,  coram  Kinders- 
ley,  V.-C. ;  Re  Gamboa's  Trusts, 
4  K.  «&  J.  756 ;  Be  Newton's  Trusts, 
L.  E.  4  Eq.  171 ;  Re  Pliilps'  Will, 
L.  E.  7  Eq.  151  ;  Finlason  v.  Tat- 
lock,  L.  E.  9  Eq.  258 ;  Be  Steevens' 
Trusts,  L.  E.  15  Eq.  110;  and  cf. 
In  the  goods  of  Dixon,  4  P.  D.  81. 

(c)  See,  for  instance,  Wingfield  v. 
Wing  field,  9  C.  1).  658,  and  Keay  v. 
Boulton,  25  C.  D.  212,  in  which  it 
was  held  that  where  there  is  a  gift 
of  realty  and  personalty  together  to 
children  "  or  their  heirs,''  the  word 
"heirs "  must  be  read  in  a  twofold 
meaning — viz.,  heir-at-law  as  re- 
gards the  realty  and  next  of  kin  as 
regards  the  personalty.  But  yet  in 
each  case  the  question  must  be 
whether  there  is  anything  to  control 
the  ordinary  meaning  of  the  word 
"heir"  so  as  to  prevent  the  heir 
taking  the  personalty  as  a  persona 
designata,  and  to  raise  the  inference 
that  the  next  of  kin  are  to  take  in 


substitution  or  in  succession.  This 
seems  the  ground  upon  which  Smith 
V.  Butcher,  10  C.  D.  113,  was  de- 
cided, which  at  first  sight  is  diffi- 
cult to  reconcile  with  Wingfield  y. 
Wingfield. 

(d)  Doodij  V.  Higgins,  2  K.  &  J. 
738 ;  Be  Porter's  Trusts,  4  K.  &  J. 
188 ;  Parsons  v.  Parsons,  L.  E.  8  Eq. 
260  ;  cf.  also  Be  Bromlnj,  [1900]  W. 
N.  187.  The  heirs  take  as  tenants  in 
common  in  the  proportion  fixed  by 
the  statute  :  Jacobs  v.  Jacobs,  16 
Beav.  557  ;  Be  Porter's  Trusts, 
■uhi  supra. 

(e)  So  the  words  "  next  lawful 
heir,"  in  an  ultimate  gift  of  real 
and  personal  estate  are  to  be  con- 
strued in  their  strict  sense  as  to 
i:)ersonalty  ;  De  Bea uvoir  v.  De  Beau- 
voir,  3  H.  L.  C.  524,  557  ;  Ilasle- 
wood  v.  Green,  28  Beav.  1 ;  Smith 
V.  Butcher,  10  C.  D.  113;  In  the 
goods  of  Dixon,  4  P.  D.  81. 

(/)  4  Euss.  Chanc.  Cas.  384. 
The  reported  disapproval  of  this 
case  by  Jessel,  M.  E.,  in  Smith  v. 
Butcher,  10  C.  D.  113,  114,  if  cor- 
rect, clearly  does  not  go  to  the 
authority  of  the  decision  as  a  whole. 
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a  real  estate  to  a  person  not  her  heir-at-law ;  and  by  a  codicil 
she  gave  a  pecuniary  legacy  "  to  my  heir :  "  At  her  death  three 
persons  were  co-heirs-at-law :  And  Sir  J.  Leach,  M.  E.,  held 
that  they,  and  not  her  next  of  kin,  were  entitled  to  the  legacy. 
A  fortiori,  the  heir,  properly  and  technically  speaking,  may 
take  personal  property  bequeathed  to  him  by  that  description 
where  the  intention  of  the  testator  in  his  favour  appears  upon 
the  construction  of  the  whole  Will  {g) ,  as  where  it  is  blended  in 
tlie  gift  with  real  estate, 
legacy  to  I^  ^  gj^gg  -where  the  testator  bequeathed,  by  an  unattested 

"my  heirs         -rrr-n      i  •  •  . 

or  next  of  Will,  the  residue  of  his  estate  of  every  kind  to  "  my  next  of  kin 
or  heir-at-law,  whom  I  appoiut  my  executor,"  it  was  holden 
that  the  bequest  was  void,  and  that  the  property,  which  was 
entirely  personal,  must  be  distributed  according  to  the  Statute 
of  Distributions  (//).  So,  in  a  case  where  a  testator,  who  had 
long  resided  in  India,  gave  a  legacy  to  "A.  B.,  who  resided  at 
P.  when  I  left  England,  or  to  his  heirs,  executors,  administrators 
or  assigns,  for  ever ;  "  and  A.  B.  died  in  the  testator's  lifetime, 
Sir  J.  Leach,  V.-C,  held,  that  the  bequest  was  void  for  uncer- 
tainty (i). 

2.  "Issue:"       j^  bequest  to  "A.  and  his  issue  "(/.•),  as  it  will  clearly  pass 

(g)  Giuynne  v.  Muddock,  14  Ves.  tices,   Be   Walton,  20  Jur.   363 ;    8 

488 ;  Be  Beauvoir  v.  De  Beauvoir,  De  G.  M.  &  G.  173  ;  post,  p.  877, 

3  H.  L.  C.  524.  note  (o),  and  p.  889. 

[h)  Lowndes  v.  Stone,  4  Yes.  (k)  In  devises  of  real  estate 
649.  But  where  a  testatrix  be-  "issne"  is  prima  facie  a  word  of 
queathed  personalty  "  to  the  heu's  limitation,  and  not  of  piirchase  : 
or  next  of  kin  of  A.  deceased,"  it  Roddy  v.  Fitzgerald,  6  H.  L.  0. 
was  held  to  be  a  gift  to  one  class —  823,  879.  But  even  when  used  in 
viz.,  the  next  of  kin  of  A.  accord-  respect  of  real  proi^erty  "  issue," 
ing  to  the  statute  :  Be  Thompson^ s  although  primarily  a  word  of  limi- 
Tr lists,  9  C.  D.  607.  It  seems  that  tation,  is  often  construed  as  "chil- 
Jessel,  M.  E.,  distinguished  this  dren,"  and  a  word  of  purchase  : 
case  from  Lowndes  v.  Stone  (ubi  Morgan  y.  Thomas,  8  Q.  H.  D.  575; 
supra)  on  the  ground  that  in  that  affirmed  on  appeal,  9  Q.  B.  D.  643. 
case  the  word  used  was  "  heir -at-  Seejws^,  p.  872.  It  may  be  doubted 
law,"  but  in  this  case  the  testatrix  whether  in  respect  of  personal  pro- 
spoke  of  "  heirs  "  as  a  class.  perty  "issue  "  is  even  prima  fade 

(t)  Waite  V.  Templer,  2  Sim.  524,  a  word  of  limitation,  because,  in 

recognized  by  Lord  Brougham,  in  the  case  of  a  bequest  of  jDersonalty, 

Gittings  v.  McDermott,  2  M.  &  K.  the  construction  is  governed  rather 

78,    but   disapproved  of    by  Lord  by  intention  than  by  principles  de- 

St.  Leonards  in  De  Beauvoir  v.  De  rived   from  the  Law  of    Tenure  : 

Beauvoir,    3   H.   L.    C.    557,    and,  Ex  parte  Wynch,  5  De  G.  M.  &  G. 

semhle,  overiiiled  by  the  Lords  Jus-  188. 
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an  estate  tail  in  real  property,  so  it  will  give  to  A.  the  absolute 
interest  in  a  personal  legacy  (/).    So  a  legacy  to  all  the  cldldren  H'^^y  *« 

_,_  -IjT  •!  ■^'     flTlCl   Ills 

of  A.  and  their  issue,  share  and  share  alike,  and  to  be  paid  issue : " 
twelve  months  after  the  testator's  decease,  is  an  absolute  gift  to 
such  children  of  A.  as  are  living  at  the  testator's  death  {m).     So  to  several 
a  bequest  to  several  persons  share  and  share  alike,  as  tenants  in  ^j^g  igg^'g  ^f 
common,  and  to  the  issue  of  their  respective  bodies,  but  in  case  their  respec- 

1  n     1  .  1  •  T  J.1       *^^^  bodies : 

of  the  death  of  any  or  either  of  them  without  issue,  then  the 

share  of  him  or  them  so  dying  should  go  to  the  survivors  or 

survivor  equally,  share  and  share  alike,  and  to  the  issue  of  their 

respective  bodies,  gives  the  legatees  an  absolute  interest  with 

benefit  of  survivorship  in  case  any  of  them  died  without  issue  at 

their  death  (;?).     Where  a  testator  bequeathed  all  his  personal  to  them  and 

property,  not  before  disposed  of  by  his  Will,  unto  his  trustees,  ^ive  issue,  to 

intrust  for  his  five  sons,  "and  their  respective  issue  (if  any),  take/ier 

such  issue  to  take  per  stirpes  and  not  per  capita,  to  be  divided 

amongst  them  in  equal  shares  and  proportions,  the  shares  of 

such  of  them  as  shall  have  attained  the  age  of  twenty-one  to 

be  paid  them  respectively  forthwith  after  my  decease,  and  the 

shares  of  such  of  them  as  shall  be  under  the  age  of  twenty-one 

years  to  be  paid  to  them  when  and  as  they  shall  respectively 

attain  such  age,"  it  was  held  by  the  House  of  Lords  that  this 

bequest  was  an  absolute  gift  to  each  of  the  testator's  sons  living 

at  the  time  of  his  decease,  of  the  fifth  part  of  the  property  thus 

bequeathed ;  and  the  Lord  Chancellor  (Brougham)  said,  it  was 

clear  that  the  issue  of  any  one  of  the  sons  would,  at  the  death 

of  the  testator,  take  b//  sutjstitution,  if  the  son  himself  should  at 

that  time  be  dead  (o).     And  it  has  been  held  (as  in  the  instance  *»  ^-  ^^^  ^^i^ 

(Z)  Donn  v.  Penny,  19  Yes.  517;  but  in  cases  where  the  bequest  is 

Crawford  v.  Trotter,  4  Madd.  361  ;  of  personalty  there  is  a  strong  dis- 

Martin  v.  Swannell,  2  Beav.  249  ;  inclination  to  hold  that  the  parents 

Parkin  v.  Knight,  15  Sim.  83  (cited  and  children  take  concuri-eutly,  and 

post,  p.  876,  note  (/) ) ;    Beaver  v.  very  little  is  sufficient  to  make  the 

Nowell,  25   Beav.   551.      The  ten-  Courts  hold  that  the  Will  discloses 

dency  of  modern  authorities,  how-  an  intention  that  the  pai'ents  shall 

ever,    is    to    construe    such  words  take  a  life  estate  and  the  issue  take 

as  giving  an  interest  to  the  issue  in  remainder. 

as  legatees  where  the  context  offers  [m)  Butter  v.  Ommaney,  4  Euss. 
any    reason    for    so    doing.       See  C'hanc.  Cas.  70.     See  also  ^e  Stan- 
ante,  p.  866,  note  (/().     The  words  hoju's  Trusts,  27  Beav.  201. 
may,  if   so   construed,  be  held  to  (//)  Lyon   v.   Mitchell,    1    Madd. 
give  the   ancestor  and  issue  inte-  467. 

rests  as  joint  tenants   or  tenants  {o)  Pearson  v.  Stephen,  2  Dow.  & 

in   common,  as   the  case  may  be,  CI.  328;   Oibbs  v.  Tait,  8  Sim.  132; 
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issue  as  loiaiits 
i)i  common  : 


to  A.  for  life, 
and  after  his 
death,  to  liia 
issue : 


when  all  de- 
scendants are 
entitled  under 
the  descrip- 
tion of 


of  a  legacy  to  A.  and  tlie  heirs  of  his  body  {]))),  that  the  con- 
structiou  of  a  legacy  to  "  A.  and  his  issue,"  as  an  absolute  gift 
to  A.,  is  not  to  bo  varied  by  superadded  words,  prima  facie 
denoting  distribution :  as  for  example,  where  the  gift  is  to  A. 
and  liis  issue,  male  and  female,  to  be  divided  equally  between 
them  (q).  As  to  the  effect  of  a  legacy  to  A.  for  life,  and  after 
his  death  to  his  issue,  there  has  been  much  controversy.  In 
Kiii(j]tt  V.  Ellis  (/•),  Lord  Thm-low  held  that  such  a  bequest  gave 
the  legatee  an  estate  for  life  only,  and  that  the  issue  would  take 
as  purchasers.  It  was  at  one  time  supposed  that  this  case  had 
been  overruled  («) .  But  it  has  been  fully  sustained  by  the 
decision  of  the  Court  of  Appeal  in  Ex  parte  Wynch  [t) . 

"When  the  description  "issue"  is  employed  in  a  Will  as  a 
word  of  piu'chase,  it  will,  in  its  ordinary  import,  comprise  all 
those  who  can  claim  as  descendants  from  or  through  the  person 


Turner  \.  Capel,  9  Sim.  158;  Dick 
V.  Lary,  8  Beav.  214;  Hedges  v. 
Earpur,  9  Beav.  479  ;  /S.  (7.,  3 
De  G.  &  J.  129;  post,  pp.  876,  877. 

{p)  Ante,  p.  867. 

\q)  Tate  \.  Clarke,  1  Beav.  100. 
See  Ex  parte  Wynch,  5  De  G.  M.  & 
G.  188,  210,  where  Lord  Cranworth 
comments  on  this  case. 

(r)  2  Bro.  C.  C.  570. 

(s)  See  Att.-Qen.  v.  BrigM,  2 
Keen,  57  ;  Jordan  v.  Lowe,  6  Beav. 
350;  Bird  v.  Webster,  1  Drewr. 
340. 

{t)  5  De  G.  M.  &  G.  188; 
Ooldney  v.  Crahh,  19  Beav.  338. 
See  also  Waldron  v.  Boulter,  22 
Beav.  284;  Re  Andrew's  Will,  27 
Beav.  608;  Jackson  v.  Calvert,  1 
J.  &  Hem.  235  ;  Herrick  v.  Frank- 
lin, L.  E.  6  Eq.  593.  See  further 
on  the  subject  of  treating  the  word 
"issue"  as  a  word  of  purchase, 
and  not  of  limitation,  Chy  v.  Fen- 
nington,  7  Sim.  370  ;  Cursham  v. 
Neivland,  2  Bing.  N.  C.  58;  S.  C, 
4  M.  &  W.  101  ;  By  an  v.  Coivley, 
LI.  &,  G.  temp.  Sugd.  7 ;  Slater 
V.  Dangerfield,  15  M.  &  W.  263. 
So  also  in  Montgomery  v.  Mont- 
gomery,   3    J.     »&    L.    47,    Lord 


St.  Leonards  lays  it  down  as  clearly 
settled  law,  that  a  devise  to  A.  for 
life,  with  remainder  to  his  issue, 
with  superadded  words  of  limita- 
tion inconsistent  with  a  descent 
from  A.,  will  give  to  the  word 
"issue"  the  operation  of  a  word 
of  purchase.  This  case  seems  to 
be  followed  by  Lord  Hatherley  in 
Kavanagh  v.  Morland,  Kay,  16, 
and  both  cases  were  approved  in 
Morgan  v.  Thomas,  8  Q.  B.  D.  575 ; 
9  Q.  B.  D.  643.  Compare,  how- 
ever, the  observations  of  Lord 
Cranworth  in  Barker  v.  Clarke,  6 
D.  M.  &  G.  104,  109.  At  aU  events 
the  issue  will  take  as  purchasers 
where  there  are  words  of  distribu- 
tion in  addition  :  Lees  v.  Moseley, 
1  Y.  &  C.  589.  It  does  not  seem, 
however,  apposite  to  this  Treatise 
to  discuss  all  the  different  cases  in 
which  the  word  "issue"  has  been 
construed  in  a  restricted  sense  as  a 
word  of  purchase  and  not  of  limita- 
tion in  cases  of  devise  of  real  estate, 
biit  rather  to  call  attention  to  those 
cases  in  which  words  held  to  create 
an  estate  tail  in  realty  have  received 
a  different  construction  in  respect 
of  personal  estate. 
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to  whose  issue  the  bequest  is  made,  i.e.,  grandohihlren  and  great-  "  issue  " 
graudchildren,  as  well  as  children  :  and  in  order  to  restrain  this  f^n^P^oyc*!  ^» 

1  (•    1  1  1  •  •  ^  word  of 

usual  sense  of  the  word,  a  clear  intention  must  appear  upon  the  purchase : 
Will(/0. 

But,  to  use  the  words  of  Lord  Eldon  in  Siblci/  v.  Perry  (,r),  if,  when  children 


[u)  Thus  in  Hobgen  v.  Neale, 
L.  R.  11  Eq.  48,  a  bequest  to  tes- 
tator's wife  for  life  and  afterwards 
equally  between  all  his  brothers 
and  sisters  nominatim,  but  in  case 
any  of  them  should  die  leaving 
issue,  then  the  part  or  share  of  him, 
her,  or  them  so  dying  should  go 
to  his  or  their  respective  issue,  it 
was  held  that  "issue"  must  be 
read  in  its  largest  sense,  there 
being  nothing  about  issue  taking 
the  parent's  share  or  the  like  to 
restrict  the  sense.  See,  however, 
Hume  V.  Lloyd,  47  L,  J.  Ch.  775. 
See  also  Davenport  v.  Hanhury,  3 
Ves.  257  ;  Freeman  v.  Parsley,  ibid. 
421 ;  Lehjh  v.  Norbury,  13  Ves.  340; 
Bernard  v.  Montague,  1  Mer.  434 ; 
Dulzell  V.  Welch,  2  Sim.  319 ;  Flead 
V.  Randall,  2  Y.  &  C.  231  ;  Evans 
y.  Jones,  2  Coll.  516;  Robinson  v. 
SyJces,  23  Beav.  40 ;  Re  Jones's 
Trusts,  ibid.  242  ;  Maddock  v.  Legg, 
25  Beav.  531 ;  WaJdron  v.  Boulter, 
22  Beav.  284  ;  Re  Carrie's  Will,  32 
Beav.  426 ;  Re  Corlass,  1  C.  D.  460 ; 
Re  Warren's  Trusts,  26  C.  D.  208. 
"Offspring"  is  synonymous  with 
"  issue  "  in  a  gift  to  any  "  child  or 
offspring  "  :  Thompson  v.  Beasley,  3 
Drew.  7 ;  but  has  been  confined  to 
"  children  "  in  an  executory  trust  to 
settle:  Lister y.  Tidd,  29  Beav.  618. 

(x)  7  Ves.  531.  The  principle 
contained  in  these  words  is  not 
assailed  in  any  subsequent  cases; 
but  Sibley  v.  Perry  has  often  been 
treated  as  laying  down  a  general 
rule  that  whenever  you  find 
"issue"  and  "parent"  in  colloca- 
tion, "  issue  "  will  be  cut  down  to 
mean    "children"   of    the    person 


described  as  "  parent."  Lord  Jus- 
tice James,  however,  in  Ralph  v. 
Carrick,  11  C.  D.  873,  882,  says: 
' '  It  is,  I  think,  much  to  be  re- 
gretted that  Sibley  v.  Perry  was 
ever  made  a  leading  case,  because 
according  to  the  report  of  what 
Lord  Eldon  himself  said  in  that 
case,  it  is  to  my  mind  perfectly 
clear  that  he  never  intended  to 
lay  down  any  general  rule  or  canon 
of  construction,  but  was  dealing 
only  with  the  peculiar  language  of 
the  WiU  in  that  particular  case. 
He  found  one  clause  in  which  he 
considered  that  the  testator  had 
used  the  word  '  issue '  to  signify 
children  only,  and  then  he  said  I 
give  the  same  meaning  to  the  word 
'  issue  '  in  other  parts  of  the  Will. 
It  is,  however,  I  think,  settled,  but 
rather  by  the  case  of  Prueii  v. 
Osborne,  11  Sim.  132,  than  by  Sibley 
y.  Perry,  that,  as  a  general  rule, 
when  you  find  a  gift  to  the  issue  of 
that  person,  such  issue  to  take  only 
the  parent's  shai'e,  the  word  issue 
is  cut  down  to  mean  children.  I  am 
not  sure  that  some  of  the  conse- 
quences of  such  a  rule  have  always 
received  the  attention  they  ought 
to  have  received.  Suppose  a  man 
to  leave  his  property  to  his  wife  for 
life,  and  at  her  death  to  all  his 
children  then  living  and  the  issue 
of  such  of  them  as  should  be  then 
dead,  equally  to  be  divided  among 
them,  the  issue  of  any  of  them 
who  might  be  then  dead  to  take 
only  their  parent's  share.  Suppose 
then  his  children  all  to  die  before 
the  period  of  division,  having  had 
children    who    predeceased    them, 
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upon  fair  reasoning,  deduced  from  the  words  of  the  Will,  all  the 
contents,  and  design,  and  tenor  of  it,  as  manifested  by  its  con- 
tents, show  the  word  "  issue  "  to  bo  meant  in  a  more  restrained 
sense,  that  sense  may  be  given  to  it;  and  his  Lords] lip  pro- 
ceeded to  decide  that,  in  the  Will  before  the  Court,  from  its 
being  coupled  with  the  word  "parent,"  the  correlative  term 
"  issue  "  must  be  taken  in  the  sense  of  "  children  "  (//). 


leaving  families.  The  grandcHl- 
dren  might  go  to  the  workhouse 
and  the  family  property  go  to  a 
stranger  nuder  the  residuary  gift. 
That  seems  a  possible  result  of  that 
rule." 

{y)  This  restricted  construction 
was  adopted  in  Prmn  v.  O^horne, 
11  Sim.  132,  where  the  dii-ec- 
tion  was  that  the  issue  should  take 
their  parents'  share ;  and  again  in 
Carter  v.  BentaU,  2  Beav.  551, 
where  trustees  were  directed  to 
transfer  proceeds  of  sale  to  the 
issue  of  testator's  daughter  in 
equal  shares,  and  if  onlij  one  child 
then  to  such  child ;  and  again  in 
Bryden  v.  WiJhtt,  L.  E.  7  Eq. 
472,  where  the  words  were  "  such 
respective  issue,  if  more  than  one 
child."  Re  HopJcins'  Trusts,  9  C. 
D.  131,  is  a  similar  case.  Pride  v. 
Fooks,  3  De  G.  &  J.  252,  and  Be 
WyndJmm's  Trusts,  L.  E.  1  Eq. 
290,  were  cases  where  the  meaning 
of  the  word  issue  was  confined  to 
the  issue  who  could  take  under  a 
l^receding  gift ;  and  it  is  to  be  ob- 
served that  the  restricted  construc- 
tion may  be  excluded  by  the  terms 
of  a  following  gift  over,  that  is, 
that  where  there  is  a  gift  over  on 
the  failure  of  certain  persons  the 
previous  gift  must,  if  the  words 
*  reasonably  admit  of  it,  be  con- 
strued as  a  gift  to  the  same  per- 
sons :  Boss  V.  Boss,  20  Beav.  645, 
the  principle  of  which  was  affirmed 
by  the  Court  of  Appeal  in  Balph  v. 
Carrick,  11  0.   D.    873,   in  which 


case  (p.  888)  Lord  Justice  Cotton 
expresses  the  same  rule  in  a  con- 
venient form  when  he  says :  "I 
think  it  a  sound  principle  that 
where  there  arc  ambiguous  words  in 
the  original  gift,  you  should  not 
construe  the  gift  over  in  a  restric- 
tive sense  which  it  does  not  other- 
wise bear,  but  should  construe  the 
ambiguous  words  contained  in  the 
l^revious  gift  so  as  to  agree  with 
the  unambiguous  words  in  the 
gift  over."  See  also  Horsepool  v. 
Watson,  3  Yes.  383;  Hampson  y. 
Brandwood,  1  Madd.  388  ;  Orford  v. 
Churchill,  3  V.  &  B.  67;  Swift  y. 
Swift,  8  Sim.  168 ;  Peel  v.  Catlow, 
9 Sim.  372  ;  Byan  v.  Cowley, TA.  &  Gr. 
temp.  Sugd.  7  ;  Bidgeway  v.  Mun- 
l-ittricl;  1  Dr.  &  W.  84 ;  Goldie  y. 
Greaves,  14  Sim.  348;  Buckle  v. 
Fawcett,  4  Hare,  536;  Farrant  y, 
Nichols,  9  Beav.  327;  Williams 
V.  Teale,  6  Hare,  250  ;  Edwards  y. 
Edwards,  12  Beav.  97 ;  Pope  v. 
Poj^e,  14  Beav.  591 ;  Bradshaw  y. 
Melling,  19  Beav.  417;  Be  Heath's 
Settlement,  23  Beav.  193;  May- 
nard  v.  Wright,  26  Beav.  285 ; 
McGregor  v.  McGregor,  1  De  G. 
F.  &  J.  63  ;  Smith  v.  Horsfall,  25 
Beav.  628  ;  Stevenson  v.  Abing- 
don, 31  Beav.  305  ;  Tatham  y. 
Vernon,  29  Beav.  604;  Baker  y. 
Bayldon,  31  Beav.  209;  Fairfield 
V.  Bushell,  32  Beav.  158;  Be 
Carrie's  Will,  32  Beav.  426 ;  Mar- 
shall V.  Baker,  31  Beav.  608; 
Lanphier  y.  Buck,  2  Drew.  &  Sm. 
484  ;    Martin  v.    Holgate,  L.  E.   1 
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3.  "  Descenclauts."  Under  tliis  descriptiou  is  comprisod  3.  "Descend- 
every  iudividual  proceeding  from  the  stock  or  family  referred  to  ^^^' 
by  the  testator  {z).  Thus,  when  the  testator  gave  4,000/.  to 
"  the  descendants  of  Francis  Ince,"  it  was  held  by  Sir  Thomas 
Clark,  M.  E,.,  that  great-grandchildren  were  entitled  with 
grandcliildren  to  shares  of  the  fund,  since  they  answered  the 
description  of  descendants  of  Francis  Ince  ;  and  that  the  distri- 
bution must  be  2)cr  capita  {a).  So  where  the  testatrix  directed 
her  personal  property  to  be  divided  equally  between  the  descen- 
dants of  Thomas  Fairbank ;  and  at  her  death  there  were  thi-ee 
sons  and  eleven  grandchildren  of  Thomas  Fairbank,  it  was  held 
by  Lord  Thurlow,  that  as  well  the  grandchildren  as  children 
were  entitled  to  the  fund,  and  pier  cajiita  (b) . 

It  was  held  by  Lord  Eldon  in  Oddie  v.  Woodford  [c)  (and  his  "  Eldest  male 
decision   was   confirmed    by   the   House   of    Lords),   that   the  scendants." 
designation  of  "  eldest  male  lineal  descendant "  was  inapplicable 
to  a  male  person  claiming  in  part  through  a  female.     Again,  in 
Bernal  v.  Bernal  {d),  it  was  decided  by  Lord  Cottenham,  in  the 
construction  of  a  Dutch  Will,  that    "  male    children "    meant 
"male  descendants,"  and  that  male  descendants  meant,  accord-  "Malede-^ 
ing  to  the  English  Law  (and,  as  it  should  seem,  according  to  the 
Dutch  Law  also),  descendants  claiming  through  males  only  (e). 

Where  a  testator  gave  all  the  residue  of  his  real  and  personal  "Relations 
estate  unto  and  equally  between  and  amongst  all  his  relations  descent^: " 
who  might  claim  and  prove  theii"  relationship  to  him  bt/  /ineal 
descent ;  and  he  had  no  wife  or  issue  at  the  time  of  making  his 
Will  nor  afterwards ;  and  he  died  leaving  several  first  cousins, 
his  next  of  kin  ;  it  was  held  that  they  were   entitled  to  the 

H.    L.    175;    Htasman   v.    Pearse,  CD.  873.     See  also  post,  p.  1254, 

L.   R.  7  Ch.  275;  Re  Birks,  [1900]  note  (i). 

1   Ck.   417;   Jte    WooUey,   [1903]    2  ^^^  3  ^^^^  ^  ^,^,_  .g^_ 

Ch.  206,  210. 

(2)  See  the  observations  of  Lord  ('0  -^^''^-  ^^9. 

Eldon  in  WrigJit  v.  Atl-i/us,  1  Tui-n.  (e)  Lijwood  v.  Kimhir,  29  Beav. 

&  Russ.  162.     The  word  "  descen-  38,  accord.     But  see  also  Sayer  v. 

dants"  is  less  flexible  than  "issue,"  Bradley,    5    H.    L.    C.   873;    pos^, 

and  requii'es  a  stronger  context  to  p.  884.     In  the  great  case  of  Thel- 

confine  it  to   children  :    llaJph   v.  lusson  v.  Rendlesham,  7  H.  L.   C. 

Carrick,  11  0.  D.  873.  429,  the  contest  was,  whether  under 

(a)  Crossly  v.  Glare,  Ambl.  397;  the  words  "eldest  male  lineal  de- 
S.  C,  3  Swanst.  320,  note  to  Bran-  scendant,"  the  eldest  in  line  or  the 
don  V.  Brandon.  eldest   in   years  was   entitled,  and 

(b)  Butler  v.  Stratton,  3  Bro.  the  House  of  Lords  decided  in 
C.    C.   367  ;    Ralph  v.   Carrick,   11  favour  of  the  eldest  in  line. 
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Whether  a 
gift  to  "A. 
or  his  issue," 
or  to  "  A.  or 
his  children," 
or  to  "  A. or 
his  heirs  " 
(and  the  like) 
is  concurrent 
or  substitu- 
tional. 


residuary  estate  both  real  and  personal ;  for  that  the  words 
"  lineal  descent  "  did  not  necessarily  mean  lineal  descent  from 
the  testator  (/). 

Yery  often  when  there  is  in  a  Will  a  bequest  to  a  parent 
coupled  with  a  bequest  to  children,  issue,  or  offspring,  as  pur- 
chasers a  question  arises  whether  the  parent  and  children  take 
as  joint  tenants  or  as  tenants  in  common,  or  whether  the  parent 
takes  a  life  estate  with  an  estate  in  remainder  to  the  children. 
Sometimes  the  parent  and  the  children  are  spoken  of,  sometimes 
the  parent  or  the  children.  When  the  words  are  "  the  parent 
and  the  children  "  the  rule  would  seem  to  be  that  a  joint  tenancy 
is  created  if  nothing  can  be  found  to  indicate  a  different  inten- 
tion {(j),  but  slight  special  circumstances  have  often  been  held  to 
justify  the  construction  settling  the  property  upon  the  parent 
for  life,  especially  in  cases  where  the  testator  stands  in  a  position 
of  duty  to  provide  for  the  maintenance  of  the  parent  and  chil- 
dren, e.g.,  a  husband  {h). 

When  a  bequest  is  made  to  "  A.  or  his  children,"  or  to  "  A. 
or  his  issue,"  or  "  A.  or  his  heirs,"  or  "  A.  or  his  descendants," 
a  question  may  arise,  whether  the  children,  or  issue,  or  descen- 
dants, are  to  take  concurrently  with  A.,  or  merely  in  substitution 
for  him,  in  case  of  his  death  before  the  testator  (/).  In  Newman 
V,  Nightingale  (/>•),  the  testator  gave  500/.  "  to  the  sole  use  of  N. 
or  of  her  children  for  ever :  "  And  Lord  Thurlow  held,  that  N. 
took  only  an  interest  for  life  in  the  500/.,  and  that  the  children 
were  to  take  it  among  them  after  her  death  (/).  But  in  Crooke 
V.  De  Vandes  (m),  Lord  Eldon  held  that  a  bequest  to  two 
persons,  or  their  children,  gave  the  children  an  interest  by  way 


(/)  Craik  v.  Laml,  1  Coll.  489. 

(g)  NeiviU  v.  NeiviU,  L.  E.  7 
Ch.  253  (reversing  Malins,  V.-C, 
L.  E.  12  Eq.  432),  following  Be 
Witte  V.  De  Witte,  11  Sim.  256  ; 
Bustard  v.  Saunders,  7  Beay.  92  ; 
Bihlij  y.  Thompson,  32  Beay.  647  ; 
Buffar  y.  Bradford,  2  Atk.  220; 
Beales  y.  Crisford,  13  Sim.  592  ; 
Mason  y.  Clarke,  17  Beay.  126. 

(/i)  Daivson  y.  Bourne,  16  Beay. 
29  ;  Jefftry  v.  De  Vitre,  24  Beay. 
296;  Audsley  v.  Horn,  26  Beay. 
195  ;  Ward  v.  Grey,  26  Beay.  485  ; 
CrocJcett  v.  Crockett,  2  Phillim.  553 ; 


Armstrong  y.  Armstrong,  L.  E.  7 
Eq.  518  ;  -Be  Owen's  Trusts,  L.  E. 
12  Eq.  316;  Comhey.  Hughes,  L.  E. 
14  Eq.  415. 

(?)  See  jws#,  pp.  958  et  seq.,  as 
to  preventing  the  lapse  of  legacies 
by  words  of  substitution. 

(k)  1  Cox,  341. 

(?)  See  also  Bichardsonx.  Spraag, 

1  P.  Wms.  433 ;  Eccard  y.  Brooke, 

2  Cox,  213;  Parkin  y.  Knight,  15 
Sim.  83  ;  Horridge  y.  Ferguson, 
Jac.  583  ;  Maude  y.  Maude,  22 
Beay.  290. 

(to)  9  Ves.  197. 
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of  substitution  only,  and  not  a  concurrent  interest.  So  in 
Montagu  v.  Nucella  (n),  a  testator  bequeathed  a  sum  of  stock  to 
each  of  five  nephews  and  nieces,  or  to  their  respective  child  or 
children  ;  should  any  die,  without  child,  such  share  to  revert  to 
the  residuary  legatee  :  and  Lord  Gilford,  M.  E.,  held,  that  the 
true  construction  was,  to  vest  the  legacies  absolutely  in  the 
nephews  and  nieces  Avho  survived  the  testator,  and  that  the  child 
or  children  of  nephews  or  nieces  took  only  as  substitutes  for 
their  parent  or  parents  dying  in  the  testator's  lifetime.  And 
many  similar  decisions  have  subsequently  occurred,  where,  in 
case  of  direct  gifts  to  legatees  or  their  children,  or  to  legatees 
or  their  issue,  or  to  them  or  their  heirs,  the  children,  &c.,  have 
been  held  to  take  only  by  way  of  substitution  (o).  But  these 
cases  must  be  carefully  distinguished  from  those  where  the  Will 
shows  a  general  intention  in  favour  of  a  class,  and  a  particular 
intention  in  favour  of  individuals  of  the  class  to  be  selected  by 
another  person,  and  the  particular  intention  fails  from  the 
selection  not  being  made.  In  such  cases,  as  the  Court  cannot 
supply  the  execution  of  the  power  of  selection,  it  gives  the  fund 
to  the  whole  class  equally,  in  order  to  carry  into  effect  the 
general  intention.  This  distinction  is  illustrated  by  the  case  of 
Pennij  \.  Turner  (p),  -where  there  was  a  gift  to  the  testator's 
three  sisters,  or  their  children,  as  his  mother  should,  by  deed  or 
Will,  appoint :  And  Lord  Cottenham  held,  that,  in  default  of 
appointment,  this  was  a  gift  to  the  whole  class  of  the  sisters  and 
their  children  equally ;  not  on  the  ground  that  "  or  "  was  to  be 
construed  "  and,"  but  that  it  was  referable  only  to  the  power 
given  to  the  mother  of  selection  from  among  the  class ;  and  as 
that  power  had  not  been  exercised,  the  whole  class  must  take 
equally  ((7). 

(n)  1  Euss.  Chanc.  Cas.  165.  legatee,  or  his  heirs,  or  assigns,  is 
(o)  See  Gihbs  v.  Tait,  8  Sim.  an  absolute  gift  to  him  :  lie  Walton, 
132;  Timwr  v.  Capd,  9  Sim.  158  ;  2  Jur.  (N.  S.)  363,  coram  the  Lords 
Price  V.  LocMey,  6  Beav.  180;  Justices;  8.  C,  8  De  G.  M.  &  G. 
Dick  v.  Lacy,  8  Beav.  214;  Salis-  173.  See  also  Greenway  v.  Green- 
bury  V.  Petty,  3  Hare,  86;  Whitcher  way,  2  De  G.  F.  &  J.  128. 
V.  Penley,  9  Beav.  477  ;  Speakman  (i?)  2  Phil.  Ch.  C.  493. 
V.  Speakman,  8  Hare,  180 ;  Chip-  {q)  See  accord.  Longmore  v. 
cJtase  V.  Simpson,  16  Sim.  485  ;  Broom,  7  Ves.  124 ;  Burrough  v. 
Gibson  Y.  Hah,  11  Sim.  129;  Pen-  Phihox,  5  M.  &  Cr.  73,  92;  Re 
ley  y.  PenJey,  12  Beav.  547;  Blnn-  White's  Trusts,  Johns.  656;  Izod  y. 
dell  y.  Chapman,  33  Beav.  648,  and  Izod,  32  Beav.  242.  But  see  contra, 
post,    p.    959.      But  a   gift    to    a  Jones  y.  Torin,  6  Sim.  255.     As  to 
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4.  "Rela- 
tions : ' ' 


Wliere  tlioro  is  a  gift  to  A.  for  life  ^vith  a  power  to  A.  to  appoint 
among  a  class,  but  no  gift  to  the  class  and  no  gift  over  in  default 
of  appointment,  the  Court  is  not  bound,  without  more,  to  imply 
a  gift  to  the  class  in  default  of  the  power  being  exercised.  In 
order  to  imply  a  gift  there  must  be  a  clear  indication  in  the 
Will  that  the  testator  intended  the  power  to  bo  regarded  as  in 
the  nature  of  a  trust,  so  that  the  class  or  some  of  the  class  should 
take  (r). 

A  gift  to  "  survivors  of  a  class  and  the  issue  of  such  survivor, 
such  issue  to  take  the  parents'  ^harc  onl}^,"  is  a  gift  to  the 
parents  for  life,  with  remainder  to  their  children,  and  not  a 
substitutionary  gift  («). 

4.  "  Relations."  When  a  legacy  is  given  by  a  testator  "  to 
my  relations  "  generally,  without  enumerating  any  of  them,  the 
Court  will  direct  the  money  to  be  paid  to  such  of  his  relations  as 
would  have  been  entitled  under  the  Statute  of  Distributions,  if 
he  had  died  intestate  (/).  So  where  the  testator  bequeathed  50/. 
to  each  of  his  "  relations  by  blood  or  marriage,"  Lord  Eosslyn 


wten  the  class  is  to  be  ascertained, 
see  Re  Whitens  Trusts,  Johns.  656, 
659 ;  Re  Phene's  Trusts,  L.  E.  5  Eq. 
346.  The  word  "  or, "  however,  is 
not  infrequently  read  "  and,"  even 
apart  from  the  case  of  a  devise  of 
real  estate  to  "A.  or  his  heirs,"  or 
to  "A.  or  the  heirs  of  his  body," 
where  by  a  technical  rule  "or"  is 
read  "and,"  and  the  devisee  takes 
an  estate  in  fee  or  an  estate  in  tail, 
as  the  case  may  be.  In  such  cases 
"or"  is  generally  read  as  "and," 
on  the  assumption  that  the  testator 
used  the  word  "  or  "  by  mistake  for 
the  word  "  and,"  and  it  is  necessary 
that  this  should  appear  clearly  from 
the  general  context  of  the  Will. 
See  the  cases  on  p.  876,  note  {I), 
and  KtJig  v.  Cleaveland,  26  Beav. 
26  ;  Re  Pulps'  Will,  L.  E.  7  Eq. 
151 ;  Burt  v.  Hdhjar,  L.  E.  14  Eq. 
160;  Wingfield  v.  Wingfield,  9  C. 
D.  658. 

(r)  Re  Weelce's  Settlement,  [1897] 
1  Ch.  289,  following  Healy  v.  Do7i- 
nery,  3  Ir.  C.  L.  Eep.  213. 


(s)  Parsons  v.  Coke,  4  Drewr. 
296. 

{t)  Roach  v.  Hammond,  Prec. 
Chanc.  401 ;  Thomas  v.  Hole, 
Cas.  temp.  Talb.  251  ;  Withorn  v. 
Harris,  2  Yes.  Sen.  527 ;  Green  v. 
Hoxuard,  1  Bro.  C.  C.  31  ;  RaynerY. 
Mowbray,  3  Bro.  C.  C.  234 ;  Bran- 
don V.  Brandon,  3  Swanst.  319; 
Wright  V.  Atkyns,  1  Turn.  &  Euss. 
161;  Ham's  Trust,  2  Sim.  N.  S. 
106;  Lees  v.  Massey,  3  De  G.  E.  & 
J.  113.  But  the  distribution  must, 
it  seems,  be  per  capita  and  not  per 
stirpes,  that  is,  the  objects,  but  not 
the  proportions,  will  be  determined 
according  to  the  statute :  Sugd. 
Powers,  8th  edit.  pp.  656,  660;  2 
Jarm.  on  Wills,  5th  edit.  p.  974  ; 
Tiffin  V.  Longman,  15  Beav.  275. 
A  gift,  however,  of  residue  to  be 
distributed  ' '  to  my  relatives,  share 
and  share  alike,  as  the  law  directs," 
has  been  held  to  mean  a  distribu- 
tion under  the  Statute  of  Distribu- 
tions, per  stirpes  and  not  per  capita: 
Fielden  v.  Ashworth,  L.  E.  20  Eq. 
410.     See  also  post,  1254,  n.  (6). 
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held,  tliat  the  word  "  relations  "  must  be  confined  to  relatives 
entitled  under  the  Statute  of  Distributions,  and  to  persons  who 
had  married  relatives  entitled  under  that  Act  («<). 

The  same  rule  applies  where  the  bequest  is  to  "  near  rela-  "  near  rela- 
tions "  (.r).     So  where  the  bequest  is  to  "poor  relations  "  (ij),  or  "poorrela- 
"  my  most  necessitous"   ov'^ poorest"  relations  (c),  no  persons  ^^°^^'- 
are  entitled  except  such  as  are  within  the  statute ;  unless  the 
legacy  be  given  to  establish  a  charit)/  for  poor  relations  {a). 

So  where  a  power  is  given  to  a  person  to  dispose  of  a  fund 
"  among  my  relations,  in  such  manner  as  he  shall  think  proper," 
the  appointment  cannot  be  in  favoiu-  of  any  relative  who 
is  not  within  the  statute  {h).  But  though  a  party  to  whom  a 
power  is  thus  delegated  to  fix  the  amount  of  the  share  that  each 
relation  shall  take,  without  entrusting  him  with  the  choice  of 
the  objects,  is  confined  within  the  limits  of  the  statute,  it  is 
otherwise  when  a  power  is  committed  to  an  individual  to  dis- 
tribute the  fund  among  such  of  the  "  relations  "  of  the  testator 
as  he  shall,  in  his  discretion,  select :  for  in  such  a  case,  the 
individual  is  not  restrained  in  the  exercise  of  such  discretion  to 
relations  within  the  Statute  of  Distributions  (c).  Where,  indeed, 
the  Court  is  called  on  to  distribute,  in  failure  of  the  person 
so  empowered,  it  will  confine  itself  according  to  the  degrees 
mentioned  in  the  statute,  as  well  in  the  latter  case  as  in  the 
former  {d)  :  but  a  difference  was  supposed  to  exist,  that  where 

((()  Devisme   v.    Mellish,    5    Ves.  (?/)  Brunsden     v.      Woolridge,     1 

529.    Where  a  testator,  after  giving  Dick.  380. 

legacies  to  various  persons  describ-  (2)   WidmorcY.  Woodrooffe,  Axahl. 

ing  their  relationship,  including  a  636. 

person  described  as  his  niece,  but  («)   White  v.  White,  7  Yes.  423; 

in  reality  illegitimate,  and  persons  Att.-Gen.  v.  Price,  17  Ves.  371.     A 

connected  by  affinity,  directed  that,  relation  who  was  poor  at  the  death 

if  the  whole  of  his  property  made  of  the  testator,  and  has  become  rich 

more  than  the  whole  amounts  men-  before  the  period  of  distribution,  is 

tioned  in  his  Will,    it   should  be  not  entitled:    Mahon  v.  Savage,   1 

divided     "amongst    my    relations  Sch.  &  Lefr.  111. 

in    proportion    to    their    separate  {h)  Pope  v.  Whitcombe,  3  Meriv. 

amounts,"  it  was  held  by  Bacon,  689;  Be  Deakin,  [1894]  3  Ch.  oQo, 

V.-C,  that  only  such  of  the  legatees  575. 

as  were  blood  relations  were  entitled  (c)  Mahon  v.  Savage,  1  Scho.   & 

under  the  residuary  gift:    Hihhert  Lefr.  Ill;  Spring  v.  Biles,  1  T.  R. 

Y.  Hihbertylj.  E.  15  Eq.  372.     See  435,    in   notis ;    Forbes  v.    Ball,    3 

also  Seale-Haijne  v.  Jodrell,  [1891]  Meriv.    437 ;    Grant  v.    Lynam,    4 

A.  C.  304.  Euss.  Chanc.  Cas.  292. 

{x)   Whithorn  v.  Harris,  2  Yes.  {d)  Grant    v.    Lynam,    4    Euss. 

Sen.  527.  Chanc.  Cas.  292.   See  Ray  Y.Adams, 
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relations  by 
marriage  not 
included  in 
bequest  to 
'•  relations" 
generally : 


* '  nearest 
relations.' 


•'Relation" 
in  the  singular 
number. 


"Relations" 


the  donoe  of  the  power  had  .iiithority  to  select  the  objects,  the 
fund  shall  he  distributed  among  the  testator's  next  of  kin,  in 
existence  at  the  death  of  the  donee  of  the  power  (e)  :  but  when  the 
donee  of  the  power  was  entrusted  with  a  discretion  merely  in 
apportioning  the  shares,  the  property  shall  be  divided  among 
the  next  of  kin  tiv/ng  at  the  testator\s  death  (/). 

But  this  doctrine  is  founded  on  an  inaccurate  report  of  the 
case  of  Fope  v.  Whitcomlte,  and  it  was  held  by  Romilly,  M.  B., 
to  be  a  mistake,  and  that  in  both  instances  the  next  of  kin 
living  at  the  death  of  the  donee  of  the  power  were  entitled  {y). 

No  person  can  regularly  answer  the  description  of  "  relations  " 
but  those  who  are  akin  to  the  testator  by  Wood;  conse- 
quently, relations  by  marriage  are  not  included  in  a  bequest  to 
"relations"  generally:  A  wife,  therefore,  cannot  regularly 
claim  under  a  bequest  to  her  husband's  relations,  nor  a  husband 
as  a  relation  to  his  wife  {li). 

Where  the  description  employed  is  "  nearest  relations,"  the 
Statute  of  Distributions  shall  not  ascertain  the  persons  entitled : 
but  whosoever  is  the  nearest  wall  be  entitled,  to  the  exclusion  of 
more  remote  relations  who  could  have  claimed  under  the  statute 
in  case  of  intestacy  :  As  where  a  testator  directed  his  residuary 
property  to  be  "  equally  distributed  amongst  his  nearest  sm'- 
viving  relations,"  and  died  leaving  a  brother,  and  sisters,  and 
nephews  and  nieces,  the  children  of  a  deceased  brother :  Sir 
William  Grrant  held,  that  the  brothers  and  sisters,  as  nearest  of 
kin  to  the  testator,  were  exclusively  entitled  (/).  If  the  bequest 
be  in  the  singular  number,  "  my  nearest  relation,"  and  there  be 
several  persons  nearest  of  kin,  in  the  same  degree,  the  fund 
must  be  divided  between  them ;  and  the  word  "  relation,"  like 
"  heir,"  must  be  taken  in  such  case  as  nomen  collect ivum  (f). 

When  the  bequest  is  to  relations  of  a  particular  name,  as  "  my 


3  M.  &  K.  237 ;  Salushury  v.  Denton, 
3  Kay  &  J.  529.  See  also  Be  Caplin, 
29  Jur.  383,  where  the  power  was 
to  appoint  "  unto  such  of  my  rela- 
tions and  friends,"  as  the  donee  of 
the  power  should  direct. 

(e)  Harding  v.  Glyn,  1  Atk.  469 ; 
S.  C,  cited  5  Ves.  501  ;  Cruwys  v. 
Colman,  9  Ves.  325.  But  see  Cole 
V.  Wade,  16  Yes.  27. 

(/)  ■Poi'fi  ■^'  Whitcomhe,  3  Meriv. 
689. 


(g)  Finch,  v.  HoUingivorth,  21 
Beav.  112. 

(/;)  Davits  v.  Daily,  1  Ves.  Sen. 
84  ;  Worsley  v.  Johnson,  3  Atk.  758 ; 
Harvey  v.  Harvey,  5  Beav.  134. 
See  Craih  v.  Laml,  1  CoU.  489,  494. 
QeQpost,  p.  881. 

(?■)  Smith  V.  Camphell,  19  Ves. 
400. 

{k)  Marsh  v.  Marsh,  1  Bro.  C.  C. 
294;  Pyot  v.  Pyot,  1  Ves.  Sen.  337. 
See  ante,  pp.  869,  870. 
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nearest  relations  of  the  name  of  Pyot,"  the  word  "name"  has  of  a  particular 

been  considered  equivalent  to  the  expression  "  stock  ;  "   so  that 

where  a  female  relation  was  one  of  the  nearest  of  kin,  and 

entitled  to  the  described  name  by  birth,  her  claim  was  sustained 

to  a  share  of  the  legacy,  although  she  had  lost  the  name  of  Pyot 

by  her  marriage  (/). 

"Where  the  bequest  was  "  to  the  first  and  nearest  of  my 
kindred,  being  male,  and  of  my  name  and  blood"  it  was  held, 
that  a  person  who  was  first  and  nearest  of  blood  to  the  testator, 
and  a  male,  but  not  originally  of  the  testator's  name,  though  he 
assumed  it  by  the  king's  licence,  could  not  succeed  to  his 
claim  {m), 

5,  "Next  of  kin."  A  man's  "kindred,"  in  the  proper  5.  "Next  of 
signification  of  the  word,  means  such  persons  as  are  related 
to  him  bij  blood :  and,  accordingly,  relations  by  marriage  are 
generally  incapable  of  bringing  themselves  within  the  descrip- 
tion of  "  next  of  kin  "  in  a  Will :  and  (as  in  the  case  just 
mentioned,  of  "  relations  ")  neither  husband  nor  wife  can  be  j}}^.  ^^f, 

'  .  .  kin : 

entitled  under  a  bequest  to  the  "  next  of  kin  "  of  either  of 
them  (n).     But  it  was  observed  by  Lord  Eldon,  in   Garrick  v. 


(0  Pyot  v.  Pyot,  1  Yes.  Sen.  336 ; 
Carpenter  v.  Bott,  15  Sim.  606. 

{m)  Leigh  v.  Leigh,  15  Yes.  92. 
See  also  Barlow  v.  Batcman,  2  Bro. 
C.  C.  272,  Toml.  edit.  But  where 
tlie  bequest  was  to  the  immediate 
or  direct  descendants  of  my  brother 
or  nephew  who  shaU  ' '  bear  the 
name  "  of  E.  G.  only,  it  was  held 
that  under  the  circumstances  of 
that  case  "bear  the  name"  meant 
"use  the  name:"  and  that  there- 
fore the  bequest  was  not  confined 
to  the  persons  entitled  to  that  name 
by  birth  :  Be  Boberts,  19  C.  D.  520. 

'n)  Nichols  V.  Savage,  cited  in 
Bailey  v.  Wright,  18  Yes.  52  ;  Gar- 
rick V.  Lord  Camden,  14  Yes.  372. 
Nor  can  a  widow,  as  such,  take 
under  a  limitation  to  the  next  of 
kin  of  her  husband,  according  to 
the  Statute  of  Distributions :  Chol- 
mondeley  v.  Lord  Ashburton,  6 
Beav.  86.  Secus,  under  a  bequest 
to  such  persons  as  woTild  have  been 
W.K. — VOL.  I. 


entitled  under  the  Statute  in  case  of 
intestacy :  JenMns  v.  Gower,  2  Coll. 
537  ;  and  see  Ash  v.  Ash,  33  Beav. 
187 ;  Starr  v.  Neivherry,  23  Beav. 
436.  But  a  husband  would  not 
take  under  a  bequest  "  to  such  per- 
sons as  would  be  entitled,  as  next 
of  kin  or  otherwise,  under  thj  Statute 
of  Distributions"  to  the  pergonal 
estate  of  his  wife;  for  he  is  not 
entitled  under  any  of  the  statutes, 
but  paramount  thereto  :  Milne  v. 
Gilbart,  2  De  a.  M.  &  G.  715;  5 
De  G.  M.  &  G.  510.  Where  the 
bequest  is  to  the  persons  who 
would  have  been  entitled  to  the 
personal  estate  of  a  wife,  in  case 
she  had  died  intestate  and  without 
being  married,  the  husband  only 
is  excluded  and  not  the  children 
of  the  marriage  :  Norman'' s  Trust, 
3  De  G.  M.  &  G.  965;  Pratt  v. 
Mathew,  22  Beav.  328 ;  8  De  G.  M. 
&  G.  522.  Where  the  testator  refers 
to  the  Statute  of  Distributions  in 

3l 


882  .  Of  Legacies.  [Pt.  iii.  Bk.  in. 

Lord  Camden  (o),  that  it  was  competent  to,  and  required  from, 

the  Court,  to  look  througli  the  whok'  Will,  and  to  see  whether, 

from  the  whole,  an  intention  was  manifested  to  include  the  wife 

among  those  who  wore  to  be  taken  more  strictly  as  next  of  kin, 

a  description  pritnafdcie  excluding  her  {p). 

half-blood :  Persons  related  to  the  testator  by  the  half-blood  are  equally 

of  "  kin  "  to  him  with  those  of  the  whole-blood,  and  equally 

entitled,  with  respect  to  the  description  of  "  nearest  of  kin  "  in 

a  Will,  to  every  preference  over  the  more  remote  kindred  of  the 

testator  [q) . 

to  what  kia  It  remains  to  consider  to  what  kindred  the  description  "  next 

ti()u"next       of  kin  "  extends.     Mr,   Justice   BuUer  in  PInlUps  \.  Garth  {r) 

of  km"  decided,  that  under   a  bequest  of   a  residue  to  the  testator's 

extends.  '  /•  _ 

executors  "to  be  equally  divided  amongst  his  next  of  kin,  share 
and  share  alike,"  all  his  next  of  kin  were  entitled  who  could 
have  claimed  under  the  statute  in  case  of  an  intestacy.  But 
this  decision  has  been  overruled  {s),  and  it  is  now  established 
that  if  the  words  are  "  next  of  kin,"  and  there  is  nothing  to 
show  that  the  testator  had  reference  to  the  Statute  of  Distribu- 
tions, or  to  a  division  as  in  case  of  intestacy,  the  nearest  of  kin 
only  are  entitled  (f) .     Hence  a  surviving  brother  of  the  intestate 

such  a  manner  as  shows  that  the  ruling  lie  Standlei/^s  Estate,  L.  E.  5 

persons  who   are  to   take,    are   to  Eq.  303 ;  ante,  p.  855,  n.  (e). 

take   according  to  the  title  given  (q)  CoUingwood  v.  Pace,  1  Vent. 

by  the   statute,  they  will  take  as  424 ;    Broivn  v.  Wood,  Alleyn,  36  ; 

tenants    in    common :    Downes    v.  ante,  p.  331. 

Bulloch,    25   Beav.    54 ;  Bidlock  v.  (r)  3  Bro.  C.  C.  64. 

Downes,    9     H.     L.     0.     1.      But  \s)  Elmsleij  y.  Young,  2  M.  &  K. 

where  there  is  no  such  reference  780  (in  which  the  Lords  Commis- 

they   will  take  as  joint  tenants  :  sioners    Shadwell    and    Bosanquet 

Lucas  v.  Brandreth,  28  Beav.  274 ;  overruled  the  decree   of  Sir  John 

Be  Greenwood's   Will,  3  Giff.   390,  Leach,    M.  R.,    ibid.    82,    and  his 

post,  p.  1205,-  n.  (A-).  decision  in  Hinckley  v.  Maclarens, 

(o)  14  Ves.  382.  1  M.  &  K.  27) ;    WitJnj  v.  Mangles, 

{p)  See  also  M'Leroth  v.  Bacon,  10  CI.  &  F.  215;  Book  v.  Att.-Gen., 

5  Yes.  159,  for  an  instance  where  31  Beav.  313;    Avison  \.  Simpson, 

a  relation  hy  marriage  may  be  in-  Johns.  43. 

eluded    in     the     word     "family."  [i]  Smith   v.    Campbell,    19   Ves. 

Where  some  of  the  testator's  chil-  404.      And  the  law  is    the   same 

di'en  are   illegitimate   the    context  where  a  bequest  is  to  the  ' '  next  of 

may  show  an  intention  that  by  next  kin  in  blood" :  Ilaltony.  Foster, L. E. 

of  kin  those  who  would  have  been  3  Ch.  505 ;  Be  GrylVs  Trust,  L.  E. 

next  of  kin  if  the  testator's  children  6  Eq.  589 ;    Be   Gray's   Settlement, 

had  been  legitimate  should   take:  [1896]  2  Ch.  802.    See  also  the  cases 

Be  Wood,  [1902]  2  Ch.  542,  over-  cited  in  note  (A;),  a?iie,  p.  880.  And  see 
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will  be  entitled,  in  exclusion  of  the  cliiltlren  of  a  deceased 
brotlier  or  sister  {u).  A  forfion\  the  nearest  of  kin  will 
be  alone  entitled  under  a  bequest  to  "  next  of  kin  in  equal 
degree  "  (.r). 

Accordingly,  where  by  the  marriage  settlement  of  Emily  M., 
the  ultimate  limitation  of  a  sum  of  10,000/.,  which  her  father 
thereby  covenanted  to  pay,  was  to  "  mch  person  or  personx  as  at 
the  time  of  her  ckatli  should  be  her  next  of  kin;  "  and  she  died 
leaving  her  husband  and  a  child  of  the  marriage  and  her  own 
father  and  mother  surviving,  it  was  held  by  the  House  of  Lords 
in  Withy  v.  Mangles  [f) ,  that  her  father,  mother,  and  child  were 
entitled,  under  the  limitation,  to  the  10,000/.  in  joint  tenancy : 
for  that  the  words  "  next  of  kin  "  used  simpticiter  must  be  con- 
strued in  their  natural  meaning  of  nearest  in  proximity  of  blood, 
and,  by  the  law  of  England,  the  child  and  the  parent  are  equal 
in  degree  of  proximity,  i.e.,  both  are  in  the  first  degree,  though 
the  child  (and  the  lineal  descendants  of  the  child)  is  preferred 
in  the  succession  to  property  (~),  and  consequent  grant  of  ad- 
ministration {a) . 

Again,  in  Cooper  v.  Denison  [b),  a  testator  bequeathed  the 
residue  of  his  effects  to  his  wife  for  life,  remainder  to  his 
daughter  absolutely ;  but  if  his  -^nife  survived  his  daughter,  then 
at  his  wife's  death,  one-third  of  the  capital  was  to  go  according 
to  her  "Will,  and  the  other  two-thirds  were  to  be  paid  "  to  my 
other  the  next  of  kin  of  my  paternal  line  :  "  He  died,  possessed  of 
personal  estate  only,  leaving  his  wife  and  daughter,  and  three 
brothers  surviving :  The  daughter  died,  leaving  children,  before 
her  mother :  On  the  death  of  the  mother,  the  question  ultimately 
was,  who  were  to  take  the  two-thirds,  as  being  at  the  death  of 
the  widow  the  testator's  "  next  of  kin  of  his  paternal  line."  It 
was  contended  for  the  grandchildren,  that  as  being  the  sole  next 
of  kin  ex  parte  paterna,  aeeorcling  to  the  Statute  of  Distributions, 
they  were  exclusively  entitled  to  the  fund :  On  the  part  of  the 
brothers,  it  was  argued  that  the  computation  of  degrees  of  kin- 
further  NichoJls  y.  Haviland,  1  Kay      M.  &  K.  780. 

&  J.  o04.     Under  a  devise  of  land  (.r)   Wimbles  v.   Pitcher,   12  Ves. 

"to  my  nearest  of  kin  byway  of      433. 

teirship,"  it  was  lield  that  the  heir  (y)  10   CI.  &   F.   215,    affirming 

was  entitled,   though  not  next  of      the   decree    of    Lord  Langdale,   4 
kin:   WiUiams  \.  Ashton,  1  Johns.      Beav.  358. 
&  H.  115.  (z)  SeejJost,  p.  1237. 

{n)  See   Brandon  v.  Brandon,  3  (a)  Ante,  p.  332. 

Swanst.  312;    FAmsley  v.  Young,  2  {h)  13  Sim.  290. 
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Nearest  of 
kiu  in  the 
male  line. 


"  Next  of 
kin  "  means 
next  of  kin 
at  the  death 
of  him  whose 
next  of  kiu 
are  spoken  of : 


dred  in  this  case  ought  to  be  made  in  conformity  with  the 
Canon  Law,  according-  to  wliich  tlio  brotliers  of  tho  testator  were 
nearer  of  blood  than  his  grandeliildren,  and  were  tlierefore 
exclusively  entitled  as  his  next  of  kin :  But  Shadwell,  V.-C, 
decided  against  the  exclusive  claim  on  either  side,  being  of 
opinion,  that,  as  the  question  related  to  personal  estate,  the 
mode  of  computation  ought  to  be  in  conformity  to  the  civil  law, 
according  to  which  the  grandchildren  and  brothers  were  in 
equal  degree  of  kindred  :  And  his  Ilonoiu'  further  held,  that  the 
brothers,  as  well  as  the  grandchildren,  were  entitled,  for  that  the 
Court  must  not  look  at  the  Statute  of  Distributions,  but  must 
inquire  who  were  the  next  of  kin,  irrespective  of  that  statute  (c). 

Where  a  testator  directed  that  the  interest  and  dividends  of 
the  remainder  of  his  stock  should  be  invested,  so  as  to  accumulate 
until  the  end  of  twenty-one  years  from  his  death,  when  the  whole 
was  to  be  disposed  of  towards  his  "  then  nearest  of  kin  in  the 
male  line  in  preference  to  the  female  line,"  it  was  held  by  Wood, 
Y.-C,  and  by  the  Lords  Justices  and  also  by  the  House  of 
Lords,  that  the  son  of  the  testator's  paternal  uncle  was  not 
entitled  in  preference  to  the  testator's  sister  [d). 

The  natural  and  ordinary  meaning  of  the  phrase  "  next  of 
kin  "  is  next  of  kin  at  the  death  of  the  persons  whose  next  of 
kin  is  spoken  of :  And  this  construction  ought  to  prevail  whether 
the  Will  speaks  of  the  testator's  own  next  of  kin,  or  of  the  next 
of  kin  of  some  other  person,  unless  the  context  demonstrates 
that  such  a  construction  would  counteract  the  apparent  intention 
of  the  testator  [e) .  And  the  rule  is  not  varied  by  the  circum- 
stance that  the  bequest  to  the  next  of  kin  is  preceded  by  a 
bequest   of  the  fund   to   a  tenant    for  life  (/),   or  that   the 


(c)  As  to  mode  of  calculating 
degrees  of  consanguinity  in  the 
collateral  line,  see  ante,  p.  330. 

{d)  Boys  V.  Bradley,  10  Hare, 
389;  4  De  G.  M.  &  G.  58;  >S.  C,  5 
H.  L.  C.  875,  noviine  Sayer  v. 
Bradley. 

(e)  Giindry  v.  Pinniger,  1  De 
G.  M.  &  G.  505,  506 ;  Doumes  v. 
Bullock,  25  Beav.  5-1 ;  Bullock  v. 
Downes,  9  H.  L.  C.  1  ;  HoUoway 
V.  Radcliffe,  23  Beav.  163 ;  Eagles 
V.  Le  Breton,  L.  E.  15  Eq.  148  ; 
Mortimore    y.   Mortimore,   4   App. 


Cas.  448.  See  Be  Bees,  4.4:  0.  D. 
484 ;  and  cf.  Hood  v.  Murray,  14 
A.  C.  124. 

(/)  Cf.  Hood  V.  Murray,  uhi 
supra.  The  rule  was  applied  by 
Eomilly,  M.  E.,  in  Calle  v.  Cahle, 
16  Beav.  507,  where  the  bequest 
was  to  the  testator's  wife  for  life, 
with  remainder  to  his  children 
living  at  his  death ;  and  if  there 
should  be  none  (which  happened), 
then,  and  in  such  case,  the  fund 
should  belong  to  the  persons  who 
should  then  be  entitled  to  take  out 
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bequest  is   contingent   on  an   event  whicli  may  or  may  not 
happen  {g). 

Wliere,  indeed,  tlie  tenant  for  life  is  himself  one  of  the  next 
of  kin,  it  was  at  one  time  thought  that  the  rule  was  inapplicable, 
and  that  the  next  of  kin  intended  to  take  must  be  the  next  of  kin 
living  at  the  death  of  the  tenant  for  life.  But  the  law  is  now 
settled  by  a  long  series  of  cases,  that  if  there  is  nothing  in  the 
context  of  the  Will,  or  the  circumstances  of  the  case,  to  control 
the  natural  meaning  of  the  testator's  words,  his  next  of  kin 
living  at  his  death  will  be  entitled;  and,  that  if  the  tenant  for 
life  happens  to  be  one  of  such  next  of  kin,  or  to  he  solelij  such 
next  of  kin,  he  is  not  on  that  account  to  be  excluded  (h) .    But 


bequest  to 
"nextofkin," 
after  a  pre- 
vious bequest 
for  life  to  one 
of  the  next  of 
kin  or  to  the 
sole  next  of 
kin. 


administration  to  Ms  effects ;  His 
Honour  being  of  opinion  that  the 
■word  "  then  "  must  be  construed  as 
an  adverb  referring  to  the  event 
and  not  to  the  time.  A  similar 
construction  of  the  word  ^'then" 
prevailed  in  Ware  v.  Bow  land,  2 
Phil.  Ch.  C.  635,  637  ;  Gundnj 
V.  Pinniger,  14  Beav.  94  ;  1  De  G. 
M.  &  G.  502;  Wheeler  v.  Adams, 
17  Beav.  417;  Bullock  y.  Downes, 
ubi  supra.  The  rule  also  pre- 
vails where  the  word  "then,"  the 
adverb  of  time,  is  used  not  in  con- 
nection with  the  description  of  the 
class  (as  in  Be  Sturge  and  Great 
Western  Bail.  Co.,  19  C.  D.  444) : 
but  in  connection  with  the  time  at 
which  the  estate  is  to  come  into 
being :  Mortimer  v.  Slater,  7  C.  D. 
322;  affirmed  by  H.  L.  sub  nam. 
Mortimore  v.  Mortimore,  4  A.  C. 
448.  But  in  other  cases  the  word 
"  then,"  by  the  context,  has  been 
held  to  refer,  as  an  adverb  of  time, 
to  the  period  at  which  the  prior  life 
interest  would  determine :  Long  v. 
Blackall,  3  Ves.  486;  Be  Edging- 
ton's  Trust,  3  Drew.  202;  Olney 
V.  Bates,  ibid.  319 ;  Finder  v. 
Binder,  28  Beav.  44 ;  Wharton  v. 
Barker,  4  Kay  &  J.  483.  Thus  in 
Be  Sturge  and  Great  Western  Bail. 
Co.,  19  C.  D.  444,  where  a  testator 


gave  property  in  trust  for  the 
benefit  of  the  persons  who  at  a 
time  subsequent  to  his  own  death 
should  by  virtue  of  the  Statutes  of 
Distribution  be  his  next  of  kin, 
the  class  was  held  to  be  an  artificial 
class  to  be  ascertained  on  the  hyj^o- 
thesis  that  the  testator  lived  up  to 
and  died  at  the  subsequent  period 
of  time.  See  also  Ilolgate  v.  Jen- 
nings, 34  Beav.  79  ;  Gill  v.  Barratt, 
29  Beav.  372.  See  Moss  v.  Dun- 
lop,  Johns.  490,  as  to  the  effect  of 
the  words  "for  the  time  being." 
See  also  Booth  v.  Vicars,  1  Coll.  6 ; 
post,  p.  898. 

[g)  Bird  v.  Luckie,  8  Hare,  301. 

(//)  Holloivay  v.  Holloway,  5  Ves. 
399;  Doe  v.  Lawson,  3  East,  278; 
Pearce  v.  Vincent,  1  Cr.  &  M.  598 ; 
2  Bing.  N.  C.  328 ;  2  Keen,  230 ; 
Stert  V.  Platel,  5  Bing.  N.  C.  434  ; 
Elmsleij  V.  Young,  2  M.  &  K.  780 ; 
Jennings  v.  Newman,  10  Sim.  219  ; 
Smitli  V.  Smith,  12  Sim.  317  ;  Urqu- 
hurt  V.  Urquhart,  13  Sim.  613; 
Withy  V.  Mangles,  4  Beav.  358 ;  10 
CI.  &F.  215;  Nicholson  y.  Wilson, 
14  Sim.  549 ;  Jenkins  v.  Gower,  2 
Coll.  537 ;  Wilkinson  v.  Garrett, 
ibid.  643  ;  Allen  v.  Thorp,  1  Beav. 
72,  75;  Lasbury  v.  Newport,  9  Beav. 
376;  Seifferth  v.  Badharn,  9  Beav. 
370;   Say  v.    Creed,  5   Hare,  680, 
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Bequest  to 
next  of  kin 
of  person 
dead  at  date 
of  Will. 


Direction 
that  a  fund 
shall  be 


where  the  context  demonstrates  that  the  person  or  persons  to 
take  under  the  description  of  next  of  kin  is  a  person  or 
persons,  to  be  ascertained  at  a  future  period,  or  that  it  is  the 
testator's  intention  to  exclude  the  tenant  for  life  from  the 
descrijition  of  next  of  kin,  the  expression  must  be  necessarily 
understood  as  meaning  the  testator's  next  of  kin,  liring  at  the 
death  of  the  tenant  for  life  (i). 

A  bequest  to  tlie  next  of  kin  of  a  person  who  is  dead  at  the 
date  of  the  Will  must,  under  ordinary  circumstances,  receive  an 
interpretation  analogous  to  that  adopted  in  the  case  of  a  bequest  to 
tlio  testator's  own  next  of  kin,  as  regards  the  period  of  ascertaining 
who  are  the  persons  intended ;  and  if  there  be  nothing  in  the 
context  to  make  the  words  applicable  to  a  class  to  be  ascertained 
at  any  other  time  than  that  of  the  testator's  death,  those  who  at 
the  testator's  death  are  the  next  of  kin  of  the  deceased  person 
named  in  the  Will  would  naturally  be  the  persons  to  take  {k) . 
A  gift  by  a  widow  "  to  such  person  or  persons  as  would  have 
become  entitled  to  my  said  husband's  personal  estate  under  or 
by  virtue  of  the  Statute  of  Distributions  had  he  died  intestate 
and  without  /eating  a  widow  him  surviving"  was,  however,  held  by 
Stirling,  J.,  by  virtue  of  the  concluding  words,  to  be  a  gift  to 
the  next  of  kin  of  the  husband  at  his  death  and  not  to  that  of 
the  testatrix  (f) . 

In  Scott  V.  Moore  (m),  a  fund  was  bequeathed  to  Elizabeth  B. 
for  life,  and  after  her  death  to  her  children ;    and  if  she  died 


587;  Baldwin  v.  Rogers,  3  De  G. 
M.  &  G.  649,  656,  657  ;   Re  Barber, 

1  Sm.  &  G.  118;  OurbeJl  v.  Davi- 
son, 18  Beav.  556;  Lee  v.  Lee,  1 
Dr.  &  Sm.  85.  See  Clarke  v. 
Haijne,  42  C.  D.  529. 

(j)  Briden  v.  Hewlett,  2  M.  &  K. 
90;  Butler  v.  Bushnell,  3  M.  &  K. 
232;  Booth  v.  Vicars,  1  Coll.  6; 
Bird  V.  Wood,  2  Sim.  &  Stu.  400 
(as  explained  in  Elmsley  v.  Young, 

2  M.  &  K.  82,  89;  Urquhart  v. 
Urquhart,  13  Sim.  627) ;  Clapton  v. 
Buhner,  10  Sim.  426  ;  5  M.  &  Cr. 
108;  Minter  v.  Wraith,  13  Sim. 
52  ;  Cooler  v.  Denison,  13  Sim.  290 ; 
Say  V.  Creed,  5  Hare,  580 ;  Finder 
V.  Finder,  28  Beav.  44 ;  Chalmers 
V.  North,  28  Beav.  175;  Re  Oreen- 


ivood's  Will,  3  Giff.  390;  Lees  v. 
Massey,  3  De  G.  F.  &  J.  113.  See 
also  Tiffin  v.  Longman,  15  Beav. 
275.  It  has  been  doubted  whether 
Jones  V.  Colbech,  8  Ves.  38,  which 
was  decided  on  this  principle,  was 
jDroperly  within  it.  And  the  ciu-- 
rent  of  later  authorities  [supra, 
note  (Ji) )  seems  to  justify  the  ex- 
tension of  this  doubt  to  some  of  the 
cases  above  cited. 

(A-)  Per  Lord  Hatherley,  when 
V.-C,  in  Wharton  v.  Barker,  4  K. 
&  J.  483,  502.  See  also  Philps  v. 
Evans,  4  De  G.  &  Sm.  188;  Vaux 
V.  Henderson,  1  Jac.  &  W.  388,  n. ; 
Re  Fhilps'  Will,  L.  E.  7  Eq.  151. 

(0  Re  Rees,  44  C.  D.  484. 

(m)  14  Sim.  35. 
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without  leaving  a  child,  the   testator  directed   that  the  fund  disposed  of 
should  he  considered  as  j^f^''^  of  his  personal  estate^  and  should  course  of 
he  disposed  of  in  a  due  course  of  administration;    and  he  gave  admnustra- 
bcr  the  residue  of  his  effects,  she  paying  thereout  his  dehts  and 
funeral  and  testamentary  expenses ;  and  he  made  her  executrix: 
On  her  death  without  children,  it  was  contended,  on  behalf  of 
the  testator's  widow  and  next  of  kin,  that  the  words  "  a  due 
course  of  administration  "  meant  that  the  fund  should  he  dis- 
tributed under  the  statute :  But  Sir  L.  Shadwell,  V.-C,  held 
otherwise,  being  of  opinion  that  the  fund  belonged  to  the  per- 
sonal representative  of  Elizabeth  B.,  as  the  residuary  legatee. 

6.  "Family."  The  description  "family"  in  a  bequest  of  6.  "Family." 
personalty,  although  it  may  comprise  the  same  persons  as 
"  kindred  "  or  relations,  or  even  receive  a  still  wider  interpre- 
tation {))),  yet  primarily  and  independently  of  context  showing 
the  contrary,  will  be  read  as  meaning  "children"  (o),  to  the 
exclusion  even  of  the  wife  ( jy) .  But  this  acceptation  of  the 
term  "  family  "  may  be  narrowed  or  enlarged  by  the  context  of 
the  Will  {q),  so  as  in  some  instances  to  mean  "  heir  "  (r),  or  it  may 
even  include  relations  by  marriage  (s).  So  where  a  testator 
directed  his  business  to  be  carried  on  by  his  wife  and  son  for 
the  mutual  benefit  of  the  family,  it  was  held,  that  the  testator, 
in  the  words  "my  family,"  intended  to  comprise  his  wife(/). 
So  where  {n)  a  testator  devised  certain  estates  by  name,  together 

(n)  Cruwi/s    v.    CoJman,    9  Ves.  Bacon,  o  Ves.  159,  166. 

323;   6'ra»<  v.  i^?;aTO,  4  Euss.  292.  {p)  Re  Hutchinson  and   Tenant, 

A  power  to  an  unmarried  woman  8  C.  D.  540. 

to  appoint  a  fund  amongst  "her  {q)  See  tlie  observations  of  James, 

own  family  or  next  of  kin"  was  L.  J.,  in  Lamhe  v.  Eames,  L.  R.  6 

held  not  to  be  confined  to  her  statu-  Ch.  597,  600. 

tory  next  of  kin,  but  to  be  capable  (r)  Griffithsy.  Evan,  5  Beav.  241 ; 

of  extension  to  any  relative :  Snou)  White  v.    Briggs,    15    Sim.    17;    2 

V.  Teed,  L.  E.  9  Eq.  622.  Phill.  Ch.  C.  583. 


(o)  Pigg  V.  Clarice,  3  C.  D.  672 
Re  Terry's  Will,  19  Beav.  580 
See  also  Barnes  v.  Patch,,  8  Ves 
604 ;  Wood  v.  Wood,  3  Hare,  65 
Beales  v.  Crisford,  13  Sim.  592 
Gregory  v.  Smith,  9  Hare,  708 
Re  Parkinson's  Trusts,  1  Sim.  N.  S 
242 ;  Burt  v.  Ilelhjar,  L.  E.  14  Eq 


(s)  M'Leroth  v.  Bacon,  5  Ves. 
159.  See  White  v.  Briggs,  2  Phill. 
Ch.  C.  583,  as  to  the  construction 
of  the  word  ' '  family  "  when  applied 
to  real  and  personal  estate.  See 
also  Williams  v.  Williams,  1  Sim. 
N.  S.  358. 

(t)  BlackwellY.Bull,  1  Keen,  176. 


160 ;    Re   Hutchinson  and   Tenant,  (w)  Woods  v.  Woods,  1  Mylne  & 

8  C.  D.  540.     See  also  Lord  Alvan-      Or.  401.     See  also  Re  Parkinsons 
ley's   observation   in    M'Leroth  v.       Trusts,  1  Sim.  N.  S.  242. 
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with  liis  farming  stock  and  furniture,  to  his  beloved  wife,  to  sell, 
to  discliarge  all  his  creditors  ;  and  he  constituted  his  wife  and 
anotlier  person  his  executors,  whom  he  appointed  to  sell  and 
dispose  of  his  estates  and  chattels,  in  such  manner  as  they  should 
jointly  agree  upon ;  or  not  to  sell  tliem,  if  it  seemed  most  advis- 
able to  keep  them,  or  in  any  way  they  should  think  proper,  so 
that  every  creditor  had  his  money,  and  if  sold,  "  all  overllush  to 
my  wife,  towards  her  support  and  her  family  "  ;  Lord  Cotteuham 
hold,  that  the  word  "  family  "  could  not  be  confined  to  the  heir, 
but  that  the  other  children  of  the  testator  must  be  considered  as 
also  objects  of  his  bounty ;  And  that  if  tlie  contemplated  event 
of  a  sale  took  place,  a  trust,  as  between  the  widow  and  children, 
would  be  created :  And  that  they  had  such  an  interest  in  the 
devised  estates,  as  enabled  them  to  sustain  a  bill  against  the 
widow  and  her  co-executor,  impeaching  a  sale  on  the  ground  of 
fraud,  and  praying  an  account  of  the  rents  and  profits.     And  in 
a  subsequent  case  {x)  the  same  judge  held  that  where  a  testator 
directed  that  "  all  my  property  shall  be  at  the  disposal  of  my 
wife  for  her  and  her  children,"  she  was  either  a  trustee  of  the 
fund  with  a  large  discretion  as  to  the  application  of  it,  or  she 
had  a  power  in  favour  of  her  children,  subject  to  a  life  interest 
in  herself  (//). 

In  RoUnson  v.  Waddelow  (s) ,  where  a  testator  gave  all  the 
residue  of  his  effects  to  be  divided  equally  between  his  daughters, 
and  their  husbands  and  families ;  Sir  L.  Shadwell,  Y.-C,  re- 
jected the  words  "  husbands  and  families,"  for  uncertainty, 
and  held  that  the  two  daughters  took  the  residue  equally  and 
absolutely  {a). 

{x)  Crockett  v.  Crockett,  2  Phill.  donee  has  been  held  to  confer  an 

Ch.    0.    553,    overruling   S.    C,    5  absolute  interest  unfettered  by  any 

Hare,  326.  trust.     In  some  of  the  older  cases 

{y)  See    accord.    Hart  v.    Tribe,  obligations     were     inferred     from. 

18   Beav.    215.      And   see   further  language  which   in  modern   times 

Shovelton    v.    Shovdton,    32    Beav.  would   be   thought  insufficient    to 

143  ;  Bihhy  v.  Tltompson,  32  Beav.  justify  such  an  inference.     See  per 

646;  Mackett  v.  Machett,  L.  E.  14  Lindley,    L.    J.,    in    Re    Williams, 

Eq.  49;   Curnick  v.  Tucker,  L.  R.  [1897]    2    Ch.    12.      See    also  Be 

17   Eq.    320;    Le  Marchant   v.   Le  Hamilton,  [1895]  2  Ch.  370;   Hill 

Marchant,  L.  E.  18  Eq.  414.     But  v.   Hill,   [1897]    1   Q.  B.  483;    Be 

see  Be  Hntchinson    and    Tenant,   8  Hanbury,    [1904]    1    Ch.    415;    Be 

C.  D.  540,  and  the  cases  cited  ante.  Old  field,  [1904]  1  Ch.  549. 
p.  84,  note  {m),  in  which  a  gift  of  (2)  8  Sim.  134. 

property  with  an  expression  of  con-  (a)  See  also  Cooper  v.  Thornton, 

fidence  as  to  its  disposal  by  the  3    Bro.    C.    C.    186 ;    Bobinson  v. 
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In  Doe  V.  Flemming  {b),  there  was  a  devise  of  lands  to  the  "Younfrer 
testator's  daughter  for  life,  remainder  to  her  sons  and  daughters  a  family." 
successively  in  tail,  remainder  to  the  testator's  son  for  life,  and 
his  sons  and  daughters  in  tail;  and  for  default  of  such  issue, 
to  the  "  younger  branches  of  the  family  "  of  Brown  Willis,  and 
their  heirs,  to  be  equally  divided  amongst  them,  as  tenants  in 
common  ;  and  in  default  of  such  issue,  to  the  "  elder  branches 
of  the  family  of  Brown  Willis  "  (in  the  same  terms)  :  At  the 
time  of  the  making  of  the  Will,  and  of  the  testator's  death, 
there  were  living  two  daughters  of  Brown  Willis,  four  daughters 
of  one  of  those  daughters,  an  only  son  of  Brown  Willis's  eldest 
son,  and  an  only  son  of  his  third  son  :  At  the  expiration  of  the 
estate  tail,  limited  to  the  testator's  grandchildren,  there  were 
living  many  descendants  of  one  of  Brown  Willis's  daughters, 
and  of  his  third  son  :  And  it  was  held  by  the  Court  of  Exchequer 
that  the  devise  to  the  branches  of  Brown  Willis's  family  was 
void  for  uncertainty. 

7.  "Executors   and   administrators,"   or   "legal   representa-  7.  "Execu- 
tives," or  "  personal  representatives."     If  there  be  a  bequest  adminis- 
of  personalty  to  A.,  "  his  executors  and  administrators,"   the  trators,"  or 
law  and  the  testator's  intention  concm-  in  transferring  to  A.  sentatives  " 

the  absolute  interest  in  the  legacy  (c)  ;  and  if  A.  dies  before  or  "personal 

.  representa- 

the  testator,  the  legacy  wdl  lapse,  and  cannot  be  claimed  by  his  tives "  or 
executors  or  administrators  {d).     And  so  it  is  if  the  bequest  be  tltiveT^^"" 
to  A.  and  his  "  legal  personal  representative"  {c),  or  to  A.  and  cases  where 
his  "  legal  representatives,"  which,  in   its   ordinary   sense,   is  considered'a^^ 
synonymous  with  executors  or  administrators :  Accordingly,  in  mere  words  of 
Price  Y.  Strange  {f),  where  there  was  a  trust  to  sell  land  on    "^^  ^  ^°^  • 
the  determination  of  a  life  estate,  and  to  pay  and  divide  the 
proceeds  among  such  of  the  children  as  should  then  be  living 
and  the  legal  representative  or  re^jresentatives  of  him,  her  or  them, 
as  shall  then  be  dead,  it  was  held  that  the  children  took  a  vested 
interest  on  attaining  the  age  of  twenty-three, 

Tickell,  8  Ves.  142.     In  Be  Parkin-  (b)  2  Cr.  M.  &  E.  638. 

son's  Trusts,  1  Sim.  N.  S.  245,  246,  (c)  Anderson  v.  Dawson,  15  Vos. 

Lord  Cranworth  said  that  the  case  537. 

of  Robinson  v.    Waddeloiv,   8  Sim.  (d)  See  post,  p.  957. 

134,  was  not  quite  satisfactory  to  (e)   Taylor    v.    Beverley,    1    Coll. 

his    mind.      See  also    Uarland  v.  \Q^ ,  llii  ;  Ai)pleton  \ .  Bowhy ,  h,  Ji. 

Trigg,   1  B.  C.  C.   142  ;  Hayier  v.  8  Eq.  139. 

Joinville,  3  East,  172.  (/)  6  Madd.  159. 
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"  representa- 
tives :  " 


So  the  words  "  personal  representatives  "  are  to  be  nnderstood 
in  the  ordinary  sense  of  executors  or  administrators,  unless 
controlled  by  the  context  of  the  Will  {(j).  Accordingly,  in 
Sabcrton  v.  Skeels  (h),  where  the  limitation  was  to  the  daughter 
for  life,  and  then  as  she  should  appoint,  and  in  default  of 
appointment,  to  her  personal  representatives,  it  was  held  that  the 
executor  was  entitled.  Sir  J.  Leach  there  says  that  the  ordinary 
sense  of  the  words  "  personal  representatives  "  is  executors  and 
administrators. 

So  the  ordinary  legal  sense  of  the  term  "  representatives," 
without  the  addition  of  "legal"  or  "personal,"  is  executors  or 
administrators  {>).  Accordingly,  where  a  testator  gave  a  life 
interest  in  a  certain  fund,  with  remainder  "  to  be  equally  divided 
between  all  my  cousins-german  now  existing,  or  their  repre- 
sentatives," it  was  held,  that  there  being  nothing  in  the  rest  of 
the  Will  to  control  the  primary  legal  meaning  of  the  word 
representatives,  the  fund  went  to  the  executors  or  administrators 
of  the  testator's  cousins-german  as  part  of  their  personal 
estate  {k). 


(g)  In  Stockdale  v.  Nicholson, 
L.  E.  4  Eq.  359,  Malins,  V.-C, 
elaborately  discusses  tlie  whole  of 
tlie  cases,  first  dealing  with  those 
in  which  the  words  jjersonal  repre- 
sentatives, legal  representatives,  or 
legal  personal  representatives  applied 
to  personal  estate  are  read  as  equi- 
valent to  executors  and  adminis- 
trators, and  consequently  as  words 
of  limitation  when  they  follow  a 
limitation  for  life  to  the  person  to 
whose  representative  the  property 
is  given,  and  as  a  gift  to  executors 
and  administrators  in  that  capacity 
when  there  is  no  such  limitation. 
He  then  deals  with  those  in  M'hich 
the  ordinary  sense  of  the  words  is 
controlled  by  a  different  intention 
appearing  on  the  whole  instrument 
so  as  to  mean  "  next  of  kin."  The 
cases  where  the  words  were  held 
to  have  their  ordinary  meaning 
are  set  out  in  this  note.  The 
cases  in  which  the  words  were  held 
to  mean  "  next  of  kin  "  will  be 


found  in  note  (s),  p.  892,  post  ; 
Smith  V.  Barnely,  2  Coll.  728;  Re 
Henderson,  28  Beav.  656;  Chapman 
V.  Chapman,  33  Beav.  556  ;  Re 
Turner,  2  Dr.  &  Sm.  501  ;  Hinch- 
liffe  V.  Wesiwood,  2  De  G.  «&  Sm. 
216 ;  Re  Wyndham's  Trusts,  L.  E. 
1  Eq.  290;  Alger  v.  Parrott,  L.  E. 
3  Eq.  328.  Cf.  Re  Best's  Settlement 
Trusts,  L.  E.  18  Eq.  686. 

(7i)  1  Euss.  &  M.  587. 

(i)  Re  Crairford's  Trusts,  2  Drewr. 
230;  Corhyn  v.  French,  4  Ves.  418 ; 
Re  Turner,  2  Dr.  &  Sm.  501,  508. 
But  the  context  of  the  Will  and  the 
surrounding  circumstances  may 
show  that  "  representatives  "  is 
not  used  to  mean  legal  personal 
representatives,  but  "next  of  kin" 
or  descendants.  See  Re  Horner,  37 
C.  D.  695. 

(A-)  Re  CraivforcVs  Trusts,  2  Drewr. 
230,  in  which  case  Kindersley, 
V.-C,  elaborately  and  lucidly  re- 
viewed all  the  authorities.  See  also 
Chapman    v.    Chapman,    33   Beav. 
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Again,  where  there  is  a  bequest  to  A.  for  life,  remainder  to  bequest  to  A. 
sucli  persons  as  he  shall  appoint  by  Will,  and  in  default  of  jifg^  q^  ^s  ono 
appointment  to  his  executors  or  administrators,  he  may  assign  ^f  several 

_-  tfenfl-iits  lor 

the    fund   absolutely  (/).      So   where    there   were   bequests  to  life,  remain- 
females,  some  of  whom  were  married,  and  some  single,  for  their  s^aU  aimoint 
separate  use  for  their  respective  lives,  and  after  their  decease  to  and  in  default 
such  persons  as  they  should  respectively  appoint,  and  in  default  ment^to^his 
of  appointment  to  their  respective  executors,  administrators  and  executors, 
assigns,  it  was  held,  that  each  of  the  legatees,  whether  a  married 
or  unmarried  woman,  was  entitled,   on  petition,  without  exe- 
cuting any  formal  appointment,  to  an  immediate  transfer  or 
payment  to  herself  of  the  corpus  of  her  share  of  the  fund(;;^). 
So  where  the  ultimate  limitation  of  a  fund  is  to  the  executors 
or  administrators  of  one  of  several  preceding  tenants  for  life, 
it  is  held  that  the  gift  to  the  executors  or  administrators  con- 
stitutes part  of  the  estate  of  the  tenant  for  life  {ii).     Therefore, 
where  the  ultimate  trust  in  a  marriage  settlement  of  a  fund 
belonging  to  the  wife  is  to  her  executors  or  administrators,  her 
surviving  husband  will  be  entitled,  to  the  exclusion  of  her  next 
of  kin  (o).     So  where  a  gift,  under  a  Will,  subject  to  a  life 
estate  to  the  testator's  widow,  and  to  a  life  estate  to  his  daughter 
and  her  husband  and  the  survivor,  with  power  of  aj)pointment 
to  the  daughter  which  was  not  executed,  was  in  trust  to  pay  the 
fund  "  to  and  for  the  benefit  of  her  executors  or  administrators; " 
and  the  daughter  died  first,  and  then  the  husband,  and  then  the 
testator's  widow ;  it  was  held  that  the  daughter's  husband,  on 

566;  Be  Turner,  2  Dr.  &  Sm.  501,  for  life,  and  that,  after  her  death, 

508  ;  Alger  v.  Parrott,  L.  E,  3  Eq.  the  imncipal  should  remain  on  such 

328 ;  Re  Besfs  Settlements,  L.  E.  18  trvists   as   she   should   appoint    by 

Eq.  686.  Will,  and  in   default  of  appoint- 

(/)  Kirl-patriclc     v.     C'apel,     MS.  ment,  in  trust  for  her  next  of  kin 

Sugd.  Pow.   8th  edit.   p.  75.      See  according  to  the  Statute  of  Distrihu- 

Cherry  v.  BouUhee,  2  Keen,  319.    So  Hon,    it   was    held    that    she  was 

a  bequest  to  a  wife  for  life,  with  entitled  merely  to  the  income  for 

remainder    to    her   children,    with  life,  and  not  to  the  principal  abso- 

remainder  as  she  shall  appoint,  and  lutely:  Hansen  t.  Miller,  14  Sim. 

in  default  thereof  to  her  executors,  22. 

administrators   and  assigns,   gives  {m)  IIolloiixiijy.Clarkson,2'H.are, 

her  an  absolute  interest,  subject  to  521. 

the  prior  limitations  and  the  power  :  {n)  Daniel  v.  Dudley,  1  Phill.  1; 

Grafftvy  v.  Jlunqxtge,  1  Beav.   52,  Att. -Gen.  y.  MalJan,  2  ThUl.  Ch.C. 

per  Lord  Langdale.     But  where  the  64 ;  post,  p.  895.     See  also  Ilowtll 

trust  was,  to  pay  the  income  of  a  v.  Oayler,  5  Beav.  157. 

fund  to  a  wife  for  her  separate  use  (o)  Allen  v.  Thorp,  7  Beav.  72. 
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limitation  to 
the  executors 
of  A.  after 
the  death  of 
B.  : 


' '  personal 
representa- 
tive," or 
"  legal  repre- 
sentative," or 
"  executors 
and  adminis- 
trators "  con- 
trolled by- 
context,  so  as 
to  mean 
"  next  of 
kin." 


her  (leatli,  Lecnmo  entitled  to  the  reversionary  interest  in  the 
fund  as  part  of  her  estate  (;;). Again,  if  there  he  a  limita- 
tion of  a  fund  to  the  executors  of  A.,  after  the  death  of  B.  and 
C,  it  does  not  fail  hy  the  death  of  B.  and  C.  in  the  lifetime  of 
A.  {q)  :  And  the  executors  of  A.,  at  his  death,  are  entitled  to 
the  fund  as  part  of  his  residuary  personal  estate  (/'). 

But  the  ordinary  sense  of  the  words  "  legal  representative  " 
may  be  controlled  hy  a  different  intention  appearing  upon  the 
whole  instrument  (.s) .  Thus  in  Baincs  v.  Ottey  [t),  where  a 
testatrix  gave  real  and  personal  estate  to  trustees,  in  trust  for 
Mary  Knightly  for  life,  with  remainder  as  she  should  appoint ; 
and  in  default  of  appointment,  in  trust  to  convey  the  real  estate 
to  such  person  or  persons  as  would  he  the  heir-at-law  of  Mary 
Knightly,  and  to  transfer  and  assign  the  personal  estate  to  or 
amongst  such  person  or  persons  as  would  he  the  personal  repre- 
sentatives of  Mary  Knightly ;  and  Mary  Knightly  appointed 
only  a  part  of  the  personal  estate  ;  Sir  J.  Leach,  M.  E,.,  held, 
that  the  next  of  kin,  and  not  the  executors,  were  entitled  to 
the  unappointed  part  of  the  personal  estate  :  And  his  Honour 
observed,  that  the  words  "  to  or  amongst  such  person  or  persons 
as  would  be  the  personal  representatives  of  Mary  Knightly  " 
were  not  applicable  to  executors  or  administrators.  So  in 
Robinson  v.  Smith  (ii),  where  a  testator  bequeathed  700/.  to  his 
daughter's  husband,  his  executors,  &c.,  in  trust  to  pay  the 
interest  to  his  daughter,  for  her  separate  use,  for  life,  and  after 
her  death  to  such  persons  as  she  should  appoint  by  Will,  and  in 
default  of  appointment,  to  her  "personal  representatives;"  and 
the  daughter  died  without  having  made  any  appointment ;  Sir 
L.  Shadwell,  Y.-C,  held,  that  her  next  of  kin  were  entitled  to 


(j5)  Ait.-Gen.  y.  Malhn,  2  Phill. 
Ch.  C.  64.  See  also  Hoivell  v. 
Gayler,  o  Beav.  157. 

((/)  Horseman  v.  xihhey,  1  Jac.  & 
W.  381. 

(r)  Morris  v.  Howes,  4  Hare,  599j 
2)ost,  p.  895.  See  also  Howell  v. 
Oayler,  5  Beav.  157. 

(s)  Bohinson  v.  SmitJi,  6  Sim. 
47  ;  Bilines  v.  Ottcy,  1  M.  &  K. 
465;  Walter  v.  Maldn,  6  Sim.  148  ; 
Stytli  V.  Monro,  Hid.  49;  King  v. 
Cleaveland,  4  Do  G.  &  J.  477. 
See  Briggs  v.   Upton,  L.  E.  7  Ch. 


376,  where,  in  a  settlement,  the 
words  "  to  pay  to  legal  repre- 
sentatives in  a  due  course  of  ad- 
ministration "  were  held  by  Lord 
Hatherley,  L.  C,  affirming  the 
decision  of  Wickens,  V.-C,  to 
amount  to  a  direction  to  pay  to 
next  of  kin,  and  not  to  executors 
and  administrators.  Cf .  Re  GrylVs 
Trusts,  L.  E.  6  Eq.  589.  See  also 
ante,  p.  890,  note  ((/). 

(0   1  M.  &  K.  465. 
(»)  6  Sim.  47. 
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the  700/,  to  the  exchision  of  her  husband,  because  it  was  plain 
that  the  husband  was  made  legatee  of  the  fund,  merely  as 
trustee,  to  paij  it  over,  if  his  wife  died  in  his  lifetime,  and  not  to 
retain  it  (.r).  So  in  WaJter  v.  Makin  {//),  a  testator  gave  450/. 
to  trustees,  their  executors,  &c.,  in  trust  for  his  son  for  life,  and 
after  his  son's  decease,  to  pay  thereout  two  legacies  of  100/.  each 
to  two  of  his  daughters,  and  to  pay  tlie  residue  to  the  "  legal 
representatives  "  of  his  sou  ;  and  he  gave  the  residue  of  his 
personal  estate  to  his  son,  his  executors,  &c. :  and  Sir  L.  Shadwell 
held,  that  the  words  "legal  representatives"  meant  next  of  kin  ; 
for  it  was  clear  on  the  face  of  the  Will,  that  the  testator  meant 
to  use  those  words  in  a  different  sense  from  "  executors  and 
administrators,"  which  latter  words  occurred  several  times  in 
the  Will,  and  especially  in  the  gift  of  the  residue  to  his  son ; 
and  moreover  the  effect  of  putting  that  construction  on  the 
words  would  be  to  make  the  son  partial  residuary  legatee  so  far 
as  450/.  was  concerned,  and  also  general  residuary  legatee  of 
the  personal  estate  (s).  And  in  Sti/tk  v.  Monro  (a),  where  a 
bequest  was  made  to  the  "representatives  "  of  a  person  already 
deceased,  it  was  held  by  Sir  L.  Shadwell,  Y.-C,  that  this 
expression  ought  to  be  construed  "  descendants,"  the  context  of 
the  Will  requiring  it  (/*). 

The  ordinary  sense  even  of  the  express  words  "  executors  and 
administrators  "  has  been  held  to  be  controllable  by  the  plain 
intent  collected  from  the  whole  instrument :  Thus  in  Buhner  v. 
Jay  (('),  there  was  a  trust  in  a  marriage  settlement  to  raise  a 
sum  of  money  out  of  the  settled  estate  of  the  husband,  at  the 
end  of  twelve  months  from  the  decease  of  the  survivor  of  the 
husband  and  wife,  and  to  pay  the  same  to  the  "  executors  or 
administrators  "  of  the  wife  :  The  wife  died  in  the  husband's 
lifetime  :  And  it  was  held  by  Sir  L.  Shadwell,  V.-C,  and 
afterwards  by  Lord  Brougham  on  appeal,  that  the  next  of  kin 
of  the  wife  were  entitled  to  the  money.     Again,  in  Smith  v. 

{x)    And    -wliere    there    are    no  gift  to  ' '  legal  personal  represen- 

words  of  division,   the   nearest  of  tatives,  share  and  share  alike,"  was 

kin  take  as  joint-tenants  :    Stock-  held  to  mean  next  of  kin  :  King  v. 

dale  V.  Nicholso7i,  L.  E.  4  Eq.  359.  Cleaveland,    26   Beav.    26,    166  ;    4 

{y)  6  Sim.  148.  De  G.  &  J.  477. 

(z)  See  also   Cotton  v.   Cotton,   2  /  \  o  <:<■       <r» 

^  ^  '  [a)  6  Sim.  49. 

Beav.  67,  post,  p.   897  ;    Nicholson 

V.  Wilson,  14  Sim.  549 ;  Smith  v.  (^)  See  also,  accord.,  Atherton  v. 

Palmer,   7   Hare,  225  ;    Walker  y.  Crowther,  19  Beav.  448. 
Lord  Camden,  16  Sim.  329.     So  a  (c)  4  Sim.  48 ;  3  M.  &  K.  197. 
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Dudley  {(f),  in  a  marriago  settlement,  tlie  ultimate  trust  of  tlie 
wife's  chattels  was  for  the  executors  or  administrators  of  the 
wife  of  Jier  own  famUy,  and  the  ultimate  trust  of  the  hushand's 
chattels  was  for  his  executors  or  administrators  of  Ids  own  family: 
and  Sir  L.  Shadwell,  V.-C,  held  that,  though  the  same  words 
were  used,  mntatk  mutandis,  in  both  limitations,  yet  the  Court 
was  justified  in  holding  that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death,  and,  with  respect  to 
the  husband's  chattels,  his  executors  or  administrators  simply. 
But  in  Da)iie/ X.  Dudley  [e),  where  by  a  marriage  settlement  a 
sum  of  money,  the  property  of  his  wife,  was  vested  in  trustees 
for  the  separate  use  of  the  wife  diQ'ing  her  life,  and  after  hor 
decease  in  trust  for  the  husband  during  his  life,  and  after  the 
death  of  the  sm-vivor,  upon  certain  trusts  for  the  children,  and 
in  default  of  children,  who,  being  sons,  should  attain  twenty- 
one,  or  being  daughters,  should  attain  twenty-one  or  marry,  in 
trust  for  such  person  or  persons  as  the  wife  should,  notwith- 
standing her  coverture  by  deed  or  Will  appoint,  and  in  default 
of  appointment,  in  trust  |to  pay  and  transfer  the  same  to  the 
executors  or  administrators  of  the  wife  :  Lord  Cottenham  ex- 
pressed a  strong  opinion  (contrary  to  the  decision  of  Sir  L. 
Shadwell  in  the  same  case  (./') )  that  under  the  ultimate  limitation 
to  the  executors  or  administrators  of  the  wife  the  fund  did  not 
belong  to  the  next  of  kin  of  the  wife,  in  exclusion  of  the  husband, 
but  passed  to  the  administrator  of  the  wife  as  part  of  her  general 
personal  estate.  "  Legal  or  personal  representatives,"  said  his 
Lordship,  "may  mean  next  of  kin,  but  executors  or  administrators 
cannot.  Therefore,  none  of  the  cases  in  which  next  of  kin  have  been 
held  to  take  ex  vi  termini,  by  the  description  of  legal  or  personal 
representatives,  have  any  application  to  the  present.  The  limita- 
tion in  this  case  being  to  the  executors  or  administrators,  it  seems 
to  me  that  it  cannot  signify  whether  these  words  are  construed 
as  words  of  limitation  or  words  of  purchase  ;  because,  on  either 
supposition,  the  persons  answering  that  description  take  in  their 
representative  character,  and  then  the  fund  is  to  be  aj)plied  and 
administered  in  the  same  manner  as  any  other  assets  that  come 
to  them  in  that  character.  That  is  the  doctrine  of  all  the  cases 
that  have  been  cited,  except  that  of  Buhner  v.  Jay  which  stands 
alone."     This  opinion  of  Lord  Cottenham  was  recognised  by 

{d)  9  Sim.  125.  {c)  1  PhiUim.  1. 

(/)  11  Sim.  163. 
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Lord  Langdale  as  a  governinf^  authority  in  AUon  v.  Thorp  [g). 
In  the  subsequent  case  of  21ie  Attorney-General  v.  Malhin  {h) 
Lord  Cottenham  said,  that  cases  niif/ht  exist,  where  the  next  of 
kin  would  be  entitled  under  a  gift  to  executors  and  adminis- 
trators upon  evidence  of  an  intention  derived  from  peculiar 
terms  and  provisions  of  the  instrument  controlling  the  ordinary 
and  legal  sense  of  the  word  used  ;  but  that  such  evidence  ought 
to  be  very  strong  to  justify  such  a  construction  (/). 

A  question,  somewhat  different  from  that  involved  in  the  Bequest  by 
cases  just  mentioned,  arises  on  occasions  where  a  bequest  is  executors  or 
made  by  A.  to  the  executors,  or  to  the  "representatives"  of  ' ' ^'^PJ'f ^®i^*^" 
B.,  or  where  the  testator  bequeaths  a  fund  to  his  own  executors  or  by  a  testa- 

or  administrators,  or  to  his  own  "  representatives." In  cases  (^gxecutorT''^ 

of  such  limitations  to  executors  or  administrators,  the  fund  will  &c.,  or 
pass  to  them,  not  for  their  own  benefit,  but  for  the  purposes,  tives:'' 
whatever  they  may  be,  for  which  they  hold  the  general  personal 
estate  of  the  testator  (/.•) ,  And  the  same  construction  seems 
prima  facie  to  be  applicable,  if  the  limitation  be  to  the  testator's 
"  representative  or  representatives,"  or  "  legal  representa- 
tives"  (/).  But  the  context  of  a  Will  containing  these  words 
may  be  such  as  to  render  it  necessary  or  proper  to  read  them  as 
importing  consanguinity,  or  as  referring  to  a  distribution, 
though  there  is  no  intestacy,  such  as  would  have  taken  place 
had  there  been  an  intestacy  ijn). 

In  Jennings  v.  GaUimore  {)t),  the  sum  of  1,000/.  was  settled 

(^)  7  Beav.  72;  «nfe,  p.  891,  n.  (o).  administrators,    and    assigns,"    did 

See  also  Morris  v.  Howes,  4  Hare,  not  appear  to  him  to  admit  of  this 

605,  per  Wigram,  V.-C,  and  Att.-  interpretation.     See  also    Wehb  v. 

Oen.  v.Malkin,  2  Vhmim.Gi;  ante,  Sadler,    L.    E.    8    Oh.    419,    post, 

p.  891,n.  (h).  Seealso  Pagey.  Sojxr,  p.  899,  n.  (/). 
11  Hare   321    in  which  case  Wood,  ^^^.^  Macl-enzie  v.  Mackenzie,  3  Mac. 

y.-C,  thought  himself  justified  m  ^(j^gg.  Morris  y.  Howes,^JI^ve, 

disregarding  i?.^mer  y    Jay.     See  -g^.  ^^^^^  ^_  Watkinson,   17  Beav. 

also  Se}/7noi(r  s  Trust,  Johns. 'il'I.  ,„,      m    ^i  tt  i  a   n.    -r\ 

^7^  o  -PI,-!    n\.    r^    ci    re  ,  ^'^'   ^retlieivy  v.  Helyar,  4  C.  D. 

Ui)  2  rhil.  Ch.  U.  64,  68:    ante,  rrn      ne     t      i     a  i        i  t>     ■ 

^  '  '        '  '  53.     Ci.    Lord  Advocate  y.    Bogie, 

P-  ^^^-  [1894]  A.  C.  83. 

(t)  In    Orafftey    v.    Uumpage,    1  n\    g     -^i        »        j,     o  n  n    -oq 

Beav.  52,  Lord  Langdale  said,  that  ^^)  ^""^^'  ^;  f  "^"^^y-  ^  Coll.  /28, 

though  cases  had  occurred  in  which,  ^^^  ''  ^^^''^^'l  ^^  ^^^^  Chancellor, 

,                   ,    ,-1         1   •       •    -     J.     j-i  July,  1847  ;  Re  Crawford's  Trusts, 

to   support  the   plain    intent,    the  '                               ■'                      ' 

I     .<               1                  ,    ,  -        „  2  Drewi-.  230 ;  ante,  p.  890. 

•words  "personal  representatives,  '^ 

or  "  executors  and  administrators,"  ('/»)  See    Minter    v.    Wraith,    13 

had  been  construed  to  mean  next      °^™*  ^-" 

of  kin,  yet  the  words  "executors,  (")  3  Ves.  146. 
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in  trust  to  be  paid  according  to  the  appointment  of  Ambrose 
Gallimore,  and  in  default  thereof  to  his  legal  representatives, 
according-  to  the  course  of  administration :  By  liis  Will,  reciting 
the  settlement,  and  his  power  of  appointment,  he  appointed  the 
money  to  be  paid  to  his  "  legal  representatives  according  to  the 
course  of  administration :  "  And  he  gave  the  residue  of  his 
property,  real  and  personal,  to  his  nephew,  'ichom  lie  nppointed 
his  reiiiduanj  legatee  and  one  of  his  tivo  executors:  The  question 
as  to  this  1,000/.  was  between  the  assignees  of  the  nephew,  a 
bankrupt,  and  the  other  next  of  kin,  a  sister  and  nieces :  And 
Lord  Alvanley  held,  that  the  next  of  kin  were  entitled  to  share 
with  the  assignees  of  the  nephew  :  His  Lordship  observed,  that 
if  it  had  rested  on  the  settlement  itself,  he  should  have  had 
great  doubt  of  being  able  to  get  over  the  words  "  legal  repre- 
sentatives ; "  but  that  he  could  not  read  the  Will  without 
implying  an  intention  to  consider  it  otherwise :  That  the 
testator  never  would  have  made  such  a  Will,  if  he  had  thought 
that  all  the  words  he  used  came  to  nothing  more  than  executing 
the  power  by  giving  the  fund  to  his  nephew  :  If  he  meant  to 
give  to  him,  to  whom  he  had  given  all  the  rest,  why  did  he  not 
say  so  ?  Again,  in  Lonr/  v.  Blachall  (o),  the  testator  bequeathed 
leasehold  property  held  for  a  term  of  years  to  his  widow,  during 
her  widowhood,  remainder  to  his  two  living  sons,  and  a  child  en 
ventre,  if  it  proved  a  son,  in  succession,  for  life,  remainder  to 
their  successive  issue  male  ;  and  if  all  his  sons  died  without 
leaving  issue  male,  remainder  to  such  persons  as  should  then 
be  the  "  legal  representatives  "  of  him  the  testator ;  and  he 
appointed  his  wife  executrix  :  The  sons  all  died  without  issue  : 
And  Lord  Loughborough  held,  that  the  next  of  kin  at  the  time 
of  distribution  were  entitled  to  the  property.  The  words  in  this 
case,  as  Lord  Alvanley  observed  on  another  occasion  (p),  put  it 
out  of  the  power  of  the  Court  to  put  any  other  interpretation 
on  the  Will :  for  the  word  "  then  "  plainly  proved  that  the 
personal  representatives  at  the  time  of  the  death  were  not 
intended  ;  and  even  if  that  word  had  not  occurred,  there  was  a 
great  deal  to  show  that  such  could  not  be  the  intention  ;  for  the 
wife  was  made  executrix,  and  it  would  have  been  a  strange 
circuitous  way  of  giving  it  to  her. 
Whether  the        It  was   observed  by  Sir  John   Leach,  M.  B.,  in  Price  v. 

(o)  3  Yes.  486. 

{p)  HoUotvay  v.  Holloivay,  5  Ves.  401,  402. 
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Strange  {q),  that   he  did  not  collect   that  Lord  Alvanloy,  in  expression 
Bridge   v.  Abbott  {r),  adverted   to   the  case  of  a  widow,  and  gentotives/' 
would  have  included  her  in  his  sense  of  le^ral  representatives :  '^^^'^^  ^*  "^oes 
Nor  did   the  circumstances  of   the  case  of  Palui  v.  Hills  (s)  cutora,  means 
requu-e  any  decision  with  respect  to  this  point.     In  Hon^cpool  v.  kjn'^'^^or^next 
Wdtmn  {t),  a  testatrix  devised  lands  to  James  Ilorsepool  and  of  kin  accord- 
Mary  his  wife  for  their  lives,  and  the  life  of  the  survivor ;  and  stritute  of 
after  the  decease  of  the  survivor,  to  trustees,  to  sell  and  apply  I>istnbutioDs. 
the  proceeds  "  unto  and  amongst  all  and  every  the  issue  child  or 
children  male  or  female  of  the  body  of  the  said  James  Horse- 
pool  by  the  said  Mary  his  wife,  and  their  representatives  equally, 
share  and  share  alike."    One  of  the  children  of  James  and  Mary 
Horsepool  sm'vived  the  testatrix  and  Mary  Horsepool,  but  died 
in  the  lifetime  of  James  Horsepool,  having  married  and  left 
children,  and  her  husband,  who  became  her  administrator  :    The 
question  was,  whether  the  children  were  entitled  to  her  share,  as 
her  "  representatives,"  or  whether  their  father  could  claim,  as  her 
administrator :  And  Lord  Loughborough  decided  in  favour  of 
the  children ;  his  Lordship  being  of  opinion,  that  the  use  of  the 
word  "  issue "  qualified  the  word  "  representatives,"   and  ex- 
plained what  the  testatrix  meant  by  the  general  word ;  children 
and  their  representatives  being  issue  [u).   In  Cotton  v.  Cotton  {x) 
there  was  a  bequest  to  A.  or  his  legal  representatives :  A.  was 
dead  at  the  date  of  the  testator's  Will,  having  bequeathed  his 
property  on  particular  trusts  :  Several  points  were  argued :  first, 
whether   the    fund   was   subject   to  the   trusts   of   A.'s   "Will; 
secondly,  whether  his  executors  took  beneficially  as  his  "  legal 
representatives  " :  and  thirdl}^,  whether  the  fund  was  divisible 
among  the  nearest  of  kin  of  A.  (thus  excluding  the  widow),  or 
amongst  his  next  of  kin  according  to  the  Statute  of  Distribu- 
tions :  Lord  Laugdale,  M.  R.,  held  that  A.'s  next  of  kiu  accord- 
ing to   the  statute  were  entitled ;    being  of   opinion  that  the 
words  "  legal  representatives  "  meant  those  persons  who  would 
be  entitled  beneficially  under  the  statute ;  for  that  when  it  is 
said  that  the  expression  "legal  representatives"  means  next  of 
kin,  it  is  not  that  such  is  the  force  of  the  words  themselves,  but 
because  the  words  are  held  to  indicate  the  persons,  who,  upon  the 
construction  of  the  Will,  are  beneficially  entitled  in  the  place  of 

[q)  6  Madcl.  162,  ante,  p.  889.  (")  See  also  Stijth  v.  Monro,  ante, 

(r)  3  Bro.  C.  C.  224.  S93 

(s)  1  M.  &  K.  470.  ^" 

{t)  3  Ves.  383.  (x)  2  Beav.  67. 

W.E. VOL.  I.  3  M 
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tlio  person  to  whom  the  gift  was  first  made,  and  who,  in  that 
sense,  legally  represent  such  person.  So  in  Booth  v.  Vicars  {>/), 
a  testator  directed  that  the  residue  of  his  personal  estate,  after 
the  death  of  his  widow,  the  tenant  for  life,  should  be  paid  by 
Ids  trustees  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, to  A.  and  B.,  equally  to  be  divided  between  them,  share 
and  share  alike,  if  then  living ;  but  if  dead,  to  go  and  be  divided 
to  and  amongst  the  next  legal  representatives  of  A.  and  B., 
share  and  share  alike :  A.  and  B.  died  in  the  lifetime  of  the 
testator's  widow;  And  it  was  held  by  Knight-Bruce,  V.-C, 
that  the  next  of  kin  to  A.  and  B.  according  to  the  Statute  of  Bis- 
trihutions,  living  at  the  death  of  the  testator's  widow,  were 
entitled  to  the  fund ;  and  further,  that  they  were  to  take  per 
stirpes,  and  not  per  capita  (s). 
Bequests  to  Cases  of  some  difficulty  connected  with  this  subject  occur  as 

GXGCutors  or 

adniinistra-      to  the  Construction  of  Wills,  in  which  the  words  "  executors  or 

tors,    or  administrators"  or  "representatives"   clearly  mean  substitutes 

"  representa-     .  ■'■       _  ^  _       _  "^ 

tives "  as         in  the  event  of  a  legatee  dying  in  the  lifetime  of  the  testator ; 
for  a  legatee     ^^^  ^^®  question  is,  who  are  the  substitutes  intended  ?   The  first 
dying  before    inquiry  which  suggests  itself  on  this  head  is,  whether,  if  the 
legatee  dies  before  the  testator,  and  the  bequest  consequently 
passes,  under  the  Will,  to  the  executors  and  administrators  of 
the  legatee,  they  shall  hold  the  property  bequeathed  for  their 
own  personal  benefit,  or  as  trustees.    On  the  latter  supposition  a 
second  inquiry  becomes  necessary:  viz.,  for  whose  benefit  they 
shall  be  considered  to  hold  it. 
■whether  in  In  the  case  of  Bip)Iey  v.  Water  worth  (a),  Lord  Eldon  observed, 

in  any  case,     ^^t  he  doubted  whether  an  executor  or  administrator  ever  takes 
an  executor      anything  as  such,  which  he  will  not  be  bound  to  ap23ly  as  per- 
trator  can        sonal  estate  of  the  testator  or  intestate  :  And  in  Milner  v.  Hare- 
bencfidany-'  '^'^'ood  {h),  his  Lordship,  recmTing  to  his  decision  in  Bipley  v. 
Wateruvrth,  said,  "  I  have  determined,  and  I  see  no  reason  to 
dissent  from  it,  that  where  the  executor  is  the  special  occupant 
of  an  estate  jjur  auter  vie,  taken  as  executor,  he  must  hold  that 
as  all  other  property  taken  by  an  executor,  and  therefore  distri- 
butable in  this  Court." 

The   case   of    Evans   v.    Charles  (c),   which   was   an   express 

{>j)  1  Coll.  6.  Eq.  589. 

(2)  See  also  Martin  v.  Olover,  1  (ft)  7  Yes.  438. 
Coll.  269;  i>?7}?er  V.  Xfec/;,  lOBeav. 

362;  Fielden  v.  Ashworth,  L.  E.  20  ^^^  ^^  ^^^-  ^'^' 

Eq.  410;  Be  GrytVs  Trusts,  L.  K.  6  (c)  1  Anstr.  128. 
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decision,  tliat  where  executors  or  administrators  are  entitled 
under  a  bequest  to  "  the  personal  representatives  "  of  a  third 
person,  they  take  the  property  as  persome  dcsignatw,  beneficially, 
and  not  as  part  of  the  estate  of  the  deceased,  must  be  regarded 
as  no  longer  law.  Lord  Abinger,  C.  B.,  said  that  this  case  was 
clearly  not  law  [d).  And  it  appears  to  have  been  regarded  as 
overruled  by  Sir  John  Leach  and  Lord  Brougham  in  the  case  of 
Paliii  V.  Hills  [c),  and  by  Romilly,  M.  E,,  in  Long  v.  Watkin- 
son  (/). 

It  must,  however,  be  observed,  that  unquestionably  it  is  com- 
petent to  a  testator,  if  he  thinks  fit,  to  limit  any  interest  to  such 
persons  as  shall,  at  a  particular  time  named  by  him,  sustain  a 
particular  character,  and  therefore  that  the  expressions  of  the 
Will  may  be  such,  as  clearly  to  entitle  the  executors  or  ad- 
ministrators to  a  beneficial  interest,  even  although  the  limitation 
to  them  should  be  preceded  by  a  life  estate  in  their  testator  or 
intestate  (g). 

However,  in  Marshall  v.  Collett  (h),  where  the  trust  was  for 
the  executors  or  administrators  to  and  for  their  own  use  and 
benefit,  and  in  Sfocls  v.  Lodslcg  {i) ,  where  the  trust  was  for  the 
executors  and  administrators  absoltdehj,  it  was  held  that  the 
executor  did  not  take  a  beneficial  interest.  And  in  Ha  Dies  v. 
Hames  (/«•),  it  was  held  by  Lord  Langdale,  M.  R.,  upon  the  con- 
struction of  a  marriage  settlement,  that  under  a  limitation  to  the 
executors,  administrators,  or  assigns  of  the  settlor,  to  and  for  his 
and  their  own  use  and  benefit,  his  executors  were  not  entitled 
beneficially  (/). 

{d)  Marshall  v.  CoUdt,  1  Younge  as  ' pcrsonce  designatce.'     Tlis  -was 

&  Coll.  239.  acted  on  in  PaUn  v.  Hills,  1   M.  & 

(e)  1  M.  &K.  470.    See  also  Daniel  K.    470,    before    Lord    Brougliam. 

v.   Dudlty,  ante,    p.  894 ;  Att.-Oen.  -svlien    lie    reversed   a   decision   of 

V.  Malkin,  2  Phil.  Ch.  C.  G4,  ante,  the   Master  of  the  Eolls ;  but  for 

p.  891,  n.  (u);  Morris  y.  Howes,  4:  many  years    there    has    been  no 

Haro,  599,  ante,  p.  891.  question  that  '  executors  and  ad- 

(/)  17  Beav.   473.     See  also  7?e  ministrators '  mean  executors  and 

Henderson,   28  Beav.  656  ;    Wehh  v.  administrators  and  nothing  else." 

Sadler,    L.   E.    8    Ch.    419,    where  ((^)  nolloway  v.  HoUowaij,  5  Ves. 

James,    L.   J.,    says:    "For   some  401  ;  Banders  v.  Franks,  2   Madd. 

time  there  was  an  opinion  enter-  147.   WalJisY.  Taylor,  8  Sim.  241. 

taincd  by  the  Courts  that  the  words  ,js  ^  Younge  &  CoU.  232. 

'  executors     and     administrators '  . 

following  a  gift  for  life  were  to  be  ('")    ^  ^®*^^'  ^-^• 

considered  next  of  kin,  or  that  the  ('•')  2  Keen,  646. 

executors  were  to  take  beneficially  (?)  See  also  Wood  v.  Cox,  2  M. 
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fur  whose 
benefit  the 
trust  shall 
enure  when 
an  exeeutor 
or  adminis- 
trator takes  a 
bequest  made 
to  him  as  a 
purchaser, 
and  not 
beneficially. 

1.  "Ser- 
vants :  ' ' 
what  sort  of 
servants 
entitled : 


In  suoli  cases  the  general  rule  appears  to  be,  that  the  fund  is 
to  bo  applied  and  administered  in  the  same  manner  as  any  other 
assets  that  come  to  them  in  their  official  character  {m) . 


(C.)    Wfio  are  entitled  under  the  deseription  of—1.  "  Servants^' — 
2.  "  InhaUtants  " — 3.  "  Governments^ 

1.  "Servants."  Where  the  testator,  after  giving  legacies  to 
two  of  his  servants,  if  in  his  service  at  his  death,  bequeathed  to 
his  "  other  servants  "  who  should  be  living  with  liim  at  that 
time  50/.  a-piece,  and  10/.  each  for  mourning ;  and  by  a  codicil 
revoked  the  two  latter  legacies,  and  gave  to  all  his  other  servants, 
in  lieu  thereof,  500/.  each,  and  20/.  each  for  mourning ;  Sii-  W. 
Grrnnt  held,  that  a  coachman,  who  was  provided  for  the  testator 
by  a  job-master,  together  with  a  carriage  and  horses,  in  the 
usual  course  of  business,  was  not  a  servant  within  the  intent 
and  meaning  of  the  Will(>0-  Iii  anotlier  case  (o)  the  testator 
bequeathed  a  year's  wages  to  "  such  of  his  servants  as  should  be 
living  with  him  at  his  death  " ;  And  the  Court  declared  that 
stewards  of  Coui'ts,  and  such  other  servants  as  were  not  obliged 
to  pass  their  whole  time  in  their  master's  service,  were  not  ser- 
vants within  the  meaning  of  the  bequest  (jj).  So  in  Booth  v. 
Dean  (q),  a  testator  bequeathed  to  each  of  his  servants  one  year's 
wages,  over  and  above  what  might  be  due  to  them  at  the  time 
of  his  decease  :  Upon  this  bequest  a  question  was  raised,  whether 
a  person  who  had  worked  in  the  testator's  garden,  under  his 
gardener,  for  several  years,  at  weekly  wages,  and  a  boy  who 
had  served  the  testator  for  some  time  as  a  cowboy,  at  weekly 
wages,  and  neither  of  whom  resided  with  or  formed  part  of  the 
testator's  family,  were  to  be  considered  as  entitled  under  the 
Will  to  the  year's  wages :  And  Sir  J.  Leach,  M.  E.,  was  of 
opinion  that  these  persons  were  not  servants  in  the  sense  in 
which  the  testator  had  used  the  expression  :  That  in  speaking 
of  a  year's  wages,  the  testator  plainly  used  that  expression  with 


&  Cr.  684;  Stuhhs  v.  Sargon,  3 
Mylne  &  Cr.  507 ;  Meryon  v.  Col- 
left,  8  Beav.  386. 

(to)  Ante,  p.  895. 

{n)  ChUcot  V.  Bromley,  12  Yes. 
114. 

(o)  Toivvshcnd    y.    Windham,    2 


Vern.  546. 

(p)  Tlie  Coiirt  remarked  at  the 
same  time,  that  it  would  not  nar- 
row tlie  bequest  to  such,  servants 
only  wlio  lived  at  the  testator's 
house,  or  had  diet  from  him. 

{q)  1  M.  &  K.  560. 
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reference  to  family  servants  usually  hired  by  the  year  (r) .  In 
Uoxcard  v.  Wihon  (s)  (which  was  a  suit  of  subtraction  of  legacy, 
before  Sir  John  Nicholl),  a  coachman,  a  married  man,  originally 
hired  by  and  who  had  lived  five  years  with  the  testatrix,  residing 
over  her  stables  in  town,  occasionally  accompanying  her  into  the 
country,  where  he  lived  in  the  house,  though,  like  all  her  ser- 
vants, on  board  wages ;  waiting  sometimes  at  table,  and  remain- 
ing with  her,  though  she  changed  her  job-man,  was  held 
(although  the  several  job-masters  paid  him  his  wages  and  board 
wages,  except  three  shillings  per  week  extra  in  the  country,  and 
found  him  his  liveries)  entitled  under  a  bequest  "  to  each  of  my 
servants  living  with  me  at  the  time  of  my  death,  10/."  But  in 
Ogle  V.  Morgan  {f),  Lord  Truro  held  that  a  head  gardener,  who 
lived  in  one  of  the  testator's  cottages  and  was  not  dieted  by  him, 
was  not  entitled  under  a  bequest  of  a  year's  wages  to  "  each 
person  as  a  servant  in  my  domestic  establishment  at  the  time  of 
my  decease." 

Grenerally  speaking,  a  servant  must  continue  in  the  service  of  whether  a 
the  testator  till  the  time  of  his  death,  to  come  within  the  descrip-  in  the  service 
tion  of  "  servants."     But  in  Rerbert  v.  Betd  (ti),  where  a  servant  ^^  ^lecessary 
quitted  the  testator's  house  a  few  days  before  the  death  of  the 
testator,  she  was  allowed  to  show,  by  proof  of  his  declarations, 
that  she  was  still  considered  by  him  to  be  in  his  service.     And 
where  a  testator,  by  a  codicil,  bequeathed  pecuniary  legacies  to 
certain  persons  by  name,  who  were  described  as  having  lived 
many  years  in  his  family,  and  then  added  "  to  the  other  servants 
500/.  each,"  it  was  held,  that  a  person  who  was  in  the  testator's 
service  at  the  date  of  the  codicil,  but  who  quitted  it  before  his 
decease,  was  entitled  to  a  legacy  of  500/.  (.r). 

(r)  Accordingly,  it  was  held  by  in  my  service  at  the  time  of  my 

Turner,    V.-C,    that    a    gardener  decease":     Thrupp  v.    Collett,    26 

employed  at  weekly  wages  was  not  Beav.  147.     And  one  who  acted  as 

included  in  a  bequest  of  a  year's  the  land  agent  and  house  steward 

wages  to   each  of  the  servants  of  of  the  testator,  but  resided  out  of 

the  testator  Uving  with  him  at  his  the  house,  was  held  entitled  under 

decease  ;    for  that   a  legacy  of  a  a  bequest  to  "all  my  servants  and 

year's  wages   cannot   properly  be  day  labourers  who  shall  be  in  my 

construed  to  mean  the  aggregate  service  at  the  time  of  my  death, 

of  the  weekly  wages  of  a  servant  one  year's  full  wages  "  :  Armstrong 

for  fifty-two  weeks  :    BlacJciuell  y.  v.  Clavering,  27  Beav.  226. 
Pennant,   9  Hare,   511.     But  out-  (s)  4  Hagg.  107. 

door    servants    continuously    em-  {t)  1  De  Gr.  M.  &  G.  359. 

ployed   at  weekly  wages   are   en-  («)  16  Ves.  481. 

titled  under  a  bequest  to  "  servants  (ic)  Parker  v.  Marchant,  1  Y.  & 
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2.  "Inliabi- 
taats:  " 


2.  "  Inhabitants."  Wliero  a  testator  gavo  a  legacy  "  to  tlie 
poor  inhabitants  of  St.  Leonard's,  Sliorcditeh,  for  ever,"  Sir 
Thomas  Clarke,  M.  11.,  gavo  his  opinion  in  favour  of  the 
charity,  and  said  the  Court  had  done  so  in  many  cases  where 
the  expressions  were  much  more  general  and  uncertain.  But 
as  it  could  not  be  intended  that  the  poor  inhabitants  which  were 
relieved  by  the  parish  should  have  benefit  by  this  legacy  (which 
in  effect  would  be  giving  to  the  rich  and  not  to  the  poor),  his 
Honour  declared  that  the  distribution  of  the  legacy  was  to  be 
confined  to  the  poor  inhabitants  of  the  parish,  not  receiving 
alms  of  the  said  parish ;  and  ordered  a  scheme  to  be  laid  before 
the  Master  for  sucli  distribution  (//) ,  In  another  case  [z) ,  a 
testatrix  bequeathed  all  which  might  remain  of  her  money, 
after  her  debts  and  legacies  were  paid,  "  to  the  Inhabitants  of 
Tawleaven  Row,  in  the  parish  of  Lethney : "  The  Master  found 
that  Tawleaven  Row  consisted  of  seven  houses,  which  were 
entii'ely  occupied  by  poor  fishermen  and  labourers  and  their 
families,  and  that  the  inhabitants  at  the  time  of  the  death  of  the 
testatrix  were  the  persons  in  his  report  enumerated,  being  thirty 
in  number,  of  whom  three  were  since  dead,  leaving  no  personal 
representatives  :  and  Lord  Langdale,  M.  R.,  held  that  the  persons 
so  found  by  the  Master  to  be  the  inhabitants  were  entitled  to 
the  residue  of  the  testatrix's  general  personal  estate,  after  pay- 
ment of  her  debts  and  legacies. 


3.  "Govern- 
ment :  ' ' 


3.  "  Government."  A  legacy  to  government  for  the  benefit  of 
the  public  is  to  be  disposed  of  under  the  king's  appointment  by 
sign  manual  :  The  Crown  is  to  direct  its  application  to  a  proper 
use  :  Accordingly,  in  Ncicland  v.  Attorney-GcneraJ  (a),  Abraham 
Newland  bequeathed  stock  "to  his  Majesty's  Government  in 
exoneration  of  the  national  debt ;  "  and  Lord  Eldon  directed 
the  fund  to  be  transferred  to  such  person  as  the  king  should 
appoint  under  sign  manual. 


Coll.  Ch.  C.  290.  But  where  an 
annuity  was  given  to  a  servant, 
provided  she  should  be  in  the  tes- 
tator's service  at  the  time  of  his 
decease,  and  two  days  before  his 
death,  she  was  wrongfully  dis- 
missed, it  was  held  that  she  was 


not  entitled :  Barlow  v.  Edwards, 
1  H.  &  C.  547. 

(?/)  Ait. -Gen.  V.  ClarJie,  Ambl. 
422. 

(2)  Rogers  v.  Thomas,  2  Keen,  8. 

(o)  3  Meriv.  684. 
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(D.)   Of  Mistakes  in  the  Names  or  Descriptions  of  Legatees. 

The  general  rule  upon  tliis  subject  is,  that  where  the  name  or 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  intended  to  be  named  or  de- 
scribed, the  mistake  shall  not  disappoint  the  bequest.  The  error 
may  be  rectified,  and  the  true  intention  of  the  testator  ascer- 
tained in  two  ways :  1.  By  the  context  of  the  Will ;  2.  To  a 
certain  extent,  by  parol  evidence. 

1.  The  mistake  may  be  rectified  by  the  context.     Thus,  an  Mistake 
error  in  the  name,  and  even  of  the  name  and  sex  (b),  of  the  legatee  the  context. 
may  be   obviated   by  the   accuracy  of  his   description  (c)  :    as  Cases  where 
where  a  legacy  is  given  to  "  my  namesake  TJiomas,  the  second  ^ion  pre"^" 
son  of  my  brother,"  and  the  testator's  brother  has  no  son  named  vailed. 
Thomas,  but  his  second  son  is  named  William,  there  is  sufficient 
certainty  in  the  description  to  entitle  the  second  son  [d).     So  an  Cases  where 
error  in  the  description  may  be  obviated  by  the  certainty  of  the  prevailed. 
name  ;  as  where  a  legacy  was  given  to  "  Charles  Millar  Standen 
and  Caroline    Eliz.  Standen,    legitimate   son   and   daughter  of 
Charles  Standen,  now  residing  with  a  company  of  players,"  and 
it  appeared  that  they  were  illegitimate  children,  their  claim  was 
nevertheless  supported  {e).     So  where  there  was  a  bequest  to 
John  Newbolt,   second  son    of   William    Strangways   Newbolt, 
vicar  of  Somerton ;  and  the  vicar   of   Somerton   was  William 
Robert  Newbolt,  and  his  second  son  was  Henry  Robert,  and  his 
third  son  was  John  Pryce  ;  it  was  held,  that  John  Pryce  New- 
bolt  was  entitled  to  the  legacy ;  for  that  the  maxim  applied, 

(6)  Rjjcdl  V.  Hannam,  10  Beav.  (<?)  HtocMah  v.  Bmlihy,   19  Yes. 

536;  ReRkket,  11  Hare,  299  ;  >S.  C,  381.     See  also  Bristuw  v.  Bristoiu, 

sub  nom.  Re  RicMfs  Trust,  22  L.  J.  5  Beav.   289 ;  Douglas   v.  Fellows, 

Ch.  1044.  Kay,  114. 

(c)   CamoT/SY.  BJundcU,  I'H.Ij.  C.  (e)  Standen   v.    Standen,    2   Ves. 

778;      BlundeU     v.     Gladstone,     1  589;  Re  Blachman,   16  Beav.  377 ; 

Phil.    C.   C.    279,    288  ;    Felthanis  Mostijn  v.  Mostijn,  17  Beav.  323 ;   3 

Trust,  1  Kay  &  J.   528  ;  Adams  v.  De  G.  M.  &  G.  140  ;  5  H.  L.  C.  155 ; 

Jones,   9   Hare,   485;    Hodgson   v.  Bernasconi  v.  Atkinson,    10  Hare, 

Clarke,   1  De  G.  F.  &J.  394;  Re  3io;  Oarnery.  Garner,  29  Beay.  114; 

Nunn's  Trusts,  L.  E.   19  Eq.  331;  Gillett  y.  Gane,  L.  E.   10  Eq.  29; 

Charter  v.   Charter,  L.   E.  7  H.  L.  Farrer  y.  St.  Catherine's  Coll.,  L.  E. 

364.     For  cases  of  a  misnomer  of  16  Eq.  19;   Garland  y.  Beverley,  9 

corporations,  see  Att.-Gen.  y.  Sib-  C.    D.    213;   Anderson  y.   Berkley, 

thorpe,   2  E.  &  My.  107 ;    Queen's  [1902]  1  Cli.  936. 
College  y.  Sutton,  12  Sim.  521. 
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"  Vcn'fdfi  nominia  toll  if  errorcm  dcscripfionis  "  (,/').  So  where  the 
testator,  being  resident  in  India,  bequeathed  his  residuary 
property  to  his  "nearest  relations  in  my  native  eountry  Ireland," 
sisters  living  elsewhere  were  held  entitled  ((/). 

Again,  a  mistaken  omission  of  the  name  of  the  legatee  may 
be  supplied  by  the  context :  as  when  the  testator  gives  his 
residuary  estate  to  be  divided  among  his  seven  children,  and  in 
enumerating  them  mentions  six  names  only :  or  where  he 
makes  a  bequest  to  his  six  grandchildren  by  their  Christian 
names,  and  mentions  one  twice  over,  omitting  another 
altogether  {//). 

Mistake  2.  The  mistake  may,  to  a  certain  extent,  be  rectified  by  parol 

parol  evi-         evidence.     It  is  ob\'ious  that  the  nature  of  this  Treatise  will  not 
dence.  allow  of  a  full  consideration  of  this  wide  and  difficult  subject : 

It  may  be  sufficient  in  this  place  to  mention  the  general  princi- 
ples established  with  respect  to  it. 

It  may,  perhaps,  be  safely  stated  as  a  general  proposition, 
that  a  Court  may  inquire  into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  under  the  Will,  and 
to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  Court  to  identify  the 
person  intended  by  the  testator  (/). 

In  all  cases  in  which  a  difficulty  arises  in  applying  the  words 
of  a  Will  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity 

{/)  NeivloU    V.   Price,    14   Sim.  (i)  This  subject  is  discussed  with 

354.    The  rule  "Falsa  demonstratio  much  learning  and  ability  by  Vice- 

non  nocet"  means  that  if  there  be  Chancellor  Wigram,  in  his  treatise 

an   adequate    and   convenient   do-  on  "  The  application  of  Extrinsic 

scription  with  convenient  cei'tainty  Evidence     to      Interpretation     of 

of  what  was  meant  to  pass,  or  who  Wills."     See  also  Feltham^s   'Trust, 

was  meant  to  be  legatee,  a  subse-  1    Kay  &   J.    528  ;    Bernasconi   v. 

quent  erroneous  addition  will  not  Athinson,  10  Hare,  345 ;  Drake  v. 

vitiate  it :    Webber  v.    Stanley,    16  Drake,  8  H.  L.  C.  172  ;   Webber  v. 

C.   B.   N.  S.  755.     Cf .  Jai-man  on  Stanley,  16  C.  B.  N.  S.  698 ;  Charter 

Wills,  5th  edit.  p.  742,  quoted  with  v.  Charter,  L.  R.  7  H.  L.  364  ;  Re 

approval    by    Lindley,    M.  E.,     in  Wolverton  Estates,  1  CD.  197;  In 

Cowan  V.    Truefitt,    [1899]    2   Ch.  tl^e  goods  of  Brake,  6  P.  D.  217  ;  Re 

309,311.  Taijlor,    34   C.    D.   255.      See  also 

((/)  Smith  V.    Camphell,    19   Ves.  Re   Grainger,    [1900]    2   Ch.    756 ; 

400.  [1902]  A.  C.  1,  where  the  admis- 

{h)    GartJi  v.    Meyrick,    1    Bro.  sibility  of  extrinsic  evidence  in  aid 

C.    C.    30  ;    Eddels   v.    Johnson,    1  of  the  interpretation  of  Wills  was 

GifE.  22.     See  post,  p.  909.  discussed. 
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which  is  introduced  by  the  admission  of  extrinsic  evidence  may 
be  rebutted  and  removed  by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain  who  was  the 
person  really  intended  to  take  under  the  Will ;  according 
to  the  maxim,  ^'  Ai)ihi(ji(ifas  verhonwi  lafens,  verijicatione 
siq)pleti(i'J^ 

There  is,  however,  but  one  class  of  cases  in  which  evidence 
of  the  testator's  declarations  can  properly  bo  admitted ;  and  that 
is,  of  cases  of  equicocatioii,  viz.,  where  an  ambiguity  arises,  from 
the  admission  of  extrinsic  evidence,  as  to  which  of  two  or  more 
things,  or  which  of  two  or  more  persons,  cacJi  ansu-ering  the 
descnption  in  t/te  WiU,  the  testator  meant  to  designate  {k). 

Accordingly,  where  a  complete  blank  is  left  for  the  devisee's 
name  in  a  Will,  no  parol  evidence,  however  strong,  will  be 
allowed  to  fill  it  up  as  intended  by  the  testator  (/).  Where, 
however,  a  blank  was  left  for  the  Christian  name  only,  parol 
evidence  was  admitted  to  prove  the  individual  intended  {m) . 
So  in  a  case  of  a  devise  "  to  Mrs.   C,"  Lord  Loughborough 


(A-)  Miller  v.  Travel's,  8  Bing. 
244;  Doe  y.  HiscocJcs,  5  M.  &  W. 
363 ;  J)oe  v.  Westlake,  4  B.  &  Aid. 
57  ;  Stringer  v.  Gardiner,  27  Beav. 
35;  Fleming  v.  Fleming,  1  H.  & 
C.  242;  Be  Ingle's  Trusts,  L.  E. 
11  Eq.  578  ;  Farrer  v.  St.  Cathe- 
rine's Coll.,  Cambridge,  L.  E.  16 
Eq.  19.  Evidence  of  the  decla- 
rations of  a  testator  as  to  whom 
lie  intended  to  benefit,  or  sup- 
posed that  he  had  benefited,  can 
only  be  received  where  the  de- 
scription of  the  legatee  or  of  the 
thing  bequeathed  is  equally  appLi- 
cable  in  all  its  parts  to  two  per- 
sons or  to  two  things.  But  evi- 
dence of  the  circumstances,  the 
habits,  and  the  state  of  his  family 
at  the  time  he  made  the  Will  is 
admissible,  so  as  to  put  the  Court 
in  the  position  of  the  testator,  in 
order  to  ascertain  the  bearing  and 
the  application  of  the  language 
which  he  uses,  and  whether  there 
exists  any  person  or  thing  to  which 
the  whole  description  given  in  the 


Will  can  be  with  sufficient  cer- 
tainty applied :  Charter  v.  Charter, 
L.  E.  7  H.  L.  364.  Where  a 
legatee  is  once  correctly  described 
in  a  Will  and  the  same  name  is 
mentioned  again  without  any  de- 
scription, evidence  is  not  admis- 
sible to  show  that  a  different  per- 
son was  intended  :  Webber  v.  Cor- 
bett,  L.  E.  16  Eq.  515. 

(0  Baylis  V.  Att.-Gen.,  2  Atk. 
239  ;  Hunt  v.  Hort,  3  Bro.  C.  C. 
311  ;  Miller  v.  Travers,  8  Bing. 
254  ;  Clayton  v.  Lord  Nugent,  13 
M.  &  W.  200.  But  where  such 
complete  blank  appears  in  the 
probate  copy  of  a  Will  the  Court 
is  entitled  to  look  at  the  origmal 
Will  for  the  jDurpose  of  construing 
it  :  per  Lord  Esher,  M.  E.,  and 
Baggallay,  L.  J.,  in  Re  Harrison, 
30  C.  D.  390. 

[rn)  Price  v.  Page,  4  Ves.  680. 
See  also  Phillips  v.  Barker,  1  Sm. 
&  G.  583  ;  Sullivan  v.  Sullivan, 
Jr.  Eep.  4  Eq.  457. 
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referred  it  to  tlio  Master  to  receive  evidence,  to  sliow  tlio  person 
intended  {)i).     The  two  Inst  cases,  perhaps,  are  only  reconcilc- 


[n)  Allot  V.  Massie,  3  Vcs.  148. 
And  where  the  testator  appointed 

"  Pcrcival ,  of  Brighton,  tlio 

father,"  his  executor,  evidence  was 
admitted  of  the  circumstances  under 
ivhich  the  deceased  made  his  Will 
and  of  the  persons  alout  him  in  order 
to  satisfy  the  Court  who  was  meant 
by  the  imperfect  descrii^tion  of  the 
executor  :  la  the  goods  of  De  Rosnz, 
2  P.  D.  66.  Evidence  in  this  case 
was  tendered  of  the  draft  of  the 
Will  in  the  testator's  own  hand- 
writing in  which  the  blank  was 
filled  in,  and  the  name  of  Percival 
Boxall  written  in  full.  Sir  J.  Ilan- 
nen  decided  the  case  irrespective  of 
the  testator's  expressed  intention, 
and  did  not  consider  it  necessary  to 
express  a  positive  opinion  on  the 
admissibility  of  the  evidence.  In 
the  course  of  his  judgment,  how- 
ever, he  said :  "I  have  dealt  with 
the  case  thus  far  on  the  supj)osition 
that  evidence  of  the  testator's 
declarations  of  intention  are  not 
admissible.  In  the  case  of  Charter 
V.  Charter  {uli  siipra),  Lord  Cairns 
says :  '  The  only  case  in  which 
evidence  of  this  kind  can  be  received 
is  where  the  description  of  the 
legatee  or  of  the  thing  bequeathed 
is  equally  applicable  in  all  its  parts 
to  two  persons  or  two  things.' 
Sir  J.  Wigram  states  the  proposition 
thus  (prop.  7,  par.  194) :  '  The  only 
cases  in  which  evidence  to  prove 
intention  is  admissible  are  those  in ' 
which  the  desciii:)tion  in  the  Will  is 
unambiguous  in  its  application  to 
each  of  several  subjects.'  If  these 
expositions  of  the  law  are  to  be 
taken  without  any  qualification, 
evidence  of  the  testator's  expressed 
intention  could  not  be  given  in 
this  case,  for  there  is  here  only  one 


known  subject  to  which  the  testa- 
tor's language  can  apply.  It  is 
possibly  open  to  question  whether 
such  a  case  as  this  was  in  the  con- 
templation of  Lord  Cairns  and  Sir-  J. 
Wigram.  As  I  have  said,  it  is  not 
shown  here  that  there  is  any  other 
person  who  could  properly  be  desig- 
nated as  '  Pcrcival ,  of  Brigh- 
ton, Esquire,  the  father.'  If  there 
were  any  such,  parol  evidence  of 
the  testator's  intention  would  be 
admissible :  is  such  evidence  the 
less  admissible  because  the  claimant 
has  no  competitor  ?  Probably  the 
answer  is,  that  if  the  description  in 
the  Will  is  in  itself  sufficient  to 
define  the  only  known  subject  to 
which  it  is  sought  to  apply  it  no 
evidence  of  intention  is  needed, 
if  it  is  insufficient  such  evidence 
is  inadmissible.  '  In  point  of 
principle,'  says  Sir  J.  Wigram 
(prop.  7,  par.  192),  '  it  is  submitted 
that  a  description  which  is  so  im- 
perfect as  to  be  useless  as  it  stands 
— i.e.,  useless  unless  it  be  aided 
by  evidence  of  intention — is  not 
distinguishable  from  one  which  is 
wholly  incorrect.'  " 

Sir  J.  Hannen's  own  reasoning 
seems  to  show  that  the  rule  in 
Charter  y.  Charter  requires  no 
qualification,  but  of  course  the 
nearer  the  imperfect  description 
approaches  a  sufficient  definition  of 
the  testator's  intention,  the  stronger 
the  inclination  to  break  the  rule 
and  to  admit  evidence  of  the 
testator's  declaration  to  complete 
the  imperfect  description.  It  wiU 
be  found  that  in  most  of  the 
cases  in  which  evidence  of  de- 
clarations of  the  testator  was 
admitted,  the  description  in  the 
Will  was  really  applicable  to  each 
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able  witli  the  principles  of  law  applicable  to  this  subject,  on 
the  supposition  that  the  evidence  went  to  establish  in  the  one 
case,  that  the  claimant  of  the  legacy  was  a  person  whom  the 
testator  was  in  the  habit  of  calling  "  Mrs.  C.  ;  " — and  in  the 
other,  that  the  claimant  was  a  person  whom  the  testator  was  in 
the  habit  of  calling  by  the  surname  only  (o).  Where  a  testator 
has  habitually  called  certain  persons  or  things  by  peculiar 
names,  and  those  names  occur  in  his  Will,  evidence  of  such 
habit  seems  receivable  to  explain  the  meaning  of  the  Will,  in 
like  manner  as  if  his  Will  had  been  written  in  cypher,  or  in  a 
foreign  language  [p). 

With   respect   to   legacies   given   to    persons    in    particular  Legacy  to 
characters,  in  some  cases  such  legacies  will  fall  within  the  rule  particukr 
above  stated,  that  where  there  is  no  doubt  as  to  the  person  character. 
intended,  the  mis- description  of  character  shall  not  frustrate  the 
bequest.     Thus  a  woman  may  take  a  legacy  by  the  name  of  the 
wife  of  such  a  one,  although  she  be  not  a  lawful  wife,  if  she  be 
reputed  or  known  by  that  name  {q).     But  it  is  otherwise  where 
a  bequest  is  made  to  a  person  in  a  certain  character,  which  may 
reasonably  be  presumed  to  be  the  motive  of  the  testator's  bounty, 
and  that  character  is    subsequently  ascertained  to  have   been 
falsely  assumed  by  the  legatee,  by  a  fraud  practised  on  the 
testator  (r).     Thus,  if  a  woman  bequeaths  a  legacy  to  her  sup- 

of  several  subjects  -when  the  words  [p)  Doe  v.  JTiscocls,   5  M.  &  "W". 

not  applicable  to  any  person  at  all  363,    368.       As    to   special  names 

are    omitted    from    consideration.  used  by  a  testator  to  describe  things, 

See  Cardess  v.  Careless,  1  Mer.  384 ;  and  evidence  of  bis  practice  in  bis 

sun  V.  Eoste,  6  Madd.  192.     The  lifetime,  see  jjosf,  p.  953. 

case   of  Price  v.   Page,  uU  supra,  [q)  Giles  v.  Giles,  1  Keen,  685; 

would  seem  to  be  explicable  as  a  Doe  v.  Rouse,  5  0.  B.  422 ;  Be  Petts, 

case  of    "equivocation"    without  27  Beav.  576.     But  not,  it  should 

reference  to  the  ground  mentioned  seem,  if  there  is  no  evidence  that 

in  the  text.     The  case  of  Abbot  v.  she  -was  known  to  the  testator  in 

Mussie,  ubi  supra,  would  seem  ex-  such  a  way  as  to  lead  to  the  in- 

plicable   (if    at    all)   only  on    the  ference  that  she  was  intended  by 

ground  that  the  evidence  intended  the  description  of  wife  :  Duvenporfs 

to  be  taken  had  no  reference  to  the  Trust,  1  Sm.  &  G.  126. 

declarations    of    intention    by  the  (r)  The    distinction    between    a 

testator.  fraudulent  and  an  innocent  legatee 

(o)  See  the  observations  of  Eolfe,  is  well  illustrated  by  the  case   of 

B.,   in  Clayton  v.  Lord  Nugent,   13  Wilkinson  v.  Joughin,  L.  R.  2  Eq. 

M.  &W.  207.     Seealso  ieev.  Pani,  319,  where  the  income  of  property 

4  Hare,  251.  was  given  by  a  testator  to  a  woman 


908 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


posed  husband,  who  is  in  fact  the  husband  of  another  woman, 
he  shall  take  nothing  by  the  bequest  (&). 

In  Ukliton  v.  Cohh  (t)  a  testator  gave  a  fund  to  trustees,  on 
trust  to  empower  Lady  C,  "  nidow  of  Sir  N.  C,"  to  receive  the 
dividends  so  long  as  she  should  continue  single  and  unmarried : 
At  the  date  of  the  Will,  and  at  the  testator's  death,  Lady  C. 
was  married  to  one  R.  ;  but  he  had  deserted  her ;  and  she 
always  called  herself  Lady  C,  and  represented  herself  to  be  a 
single  woman  and  the  widow  of  Sir  N.  C. ;  and  the  testator  and 
others  always  considered  her  so  to  be :  Sir  L.  Shadwell,  Y.-C, 
held  that  she,  and  her  husband  in  her  riglit,  were  entitled  to 
claim  the  benefit  of  the  bequest ;  for  that  no  case  of  fraudulent 
misrepresentation  had  been  established  against  her.  And  this 
decision  was  affirmed  by  Lord  Cottenham  on  appeal  (?/) . 

In  Sc///oss  V.  Siichcl  [x)  a  testator,  domiciled  in  Jamaica, 
became,  during  a  temporary  residence  at  Frankfort,  engaged 
and  betrothed  to  marry  A.  S. ;  and  by  a  codicil  to  his  Will, 
after  mentioning  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  3,000/.  "  to  my  unfeT     During  the 


in  the  character  of,  and  whom  he 
described  as,  his  wife,  but  who  at 
the  time  of  the  marriage  ceremony 
with  him  and  at  his  death  had 
a  husband  living,  and  he  be- 
queathed the  residue  of  his  pro- 
perty to  his  "  step-daughter,"  the 
daughter  of  his  supposed  wife; 
and  it  was  held  that  the  bequest 
to  the  mother  was  void  by  reason 
of  the  fraud  committed  by  her,  but 
that  the  bequest  to  her  daughter 
was  valid.  As  to  the  gift  to  the 
daughter,  compare  Daveyiporf  s 
Trust,  1  Sm.  &  G.  126.  But  in  Re 
Petts,  27  Beav.  576,  the  Com^t, 
in  the  case  of  a  married  woman 
who  had  gone  through  the  form  of 
marriage  a  second  time  in  the 
belief  that  her  husband  was  dead, 
supported  the  bequest  to  her  on 
the  ground  that  the  evidence 
showed  no  fraud  on  her  part.  See 
also  Anderson  v.  Berkley,  [1902]  1 
Ch.  936. 

(s)  Kennell  v.  Ahhott,  4  Ves.  802  ; 


Wilhinson  v.  Joughin,  L.  E.  2  Eq. 
319.  See  also  Ex  parte  Wallop,  4 
Bro.  C.  C.  90,  mentioned  by  Lord 
Alvanley  in  Kennell  v.  Abbott. 
That  learned  judge,  in  the  latter 
case,  observed  that  he  would  not 
have  it  understood,  that  if  a  tes- 
tator, in  consequence  of  the  sup- 
posed affectionate  conduct  of  his 
wife,  gives  her,  being  deceived  by 
her,  a  legacy  as  his  chaste  wife, 
evidence  of  violation  of  her  mar- 
riage vow  could  be  given  for  the 
pTU'j)ose  of  defeating  the  bequest ; 
since  that  would  open  too  wide  a 
field  :  4  Ves.  809.  Cf.  ante,  p.  127, 
as  to  revocation  by  a  subsequent 
Will  or  codicil  made  under  the 
impulse  of  a  mistaken  notion  of 
facts. 

(0  9  Sim.  615.  The  authority 
of  this  case  was  doubted  by  Lord 
Selborne  in  lie  Boddington,  25  C. 
D.  685,  686,  689. 

(m)  5  M.  &  Cr.  145. 

{x)  6  Sim.  1. 
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engagement,  but  before  the  marriage,  the  testator  died :  And 
Sir  L.  Shadwell,  Y.-C,  held  that  A.  S.  was  entitled  to  the 
legacy :  his  Honour  being  of  opinion  that  it  was  not  given  on 
condition  of  the  testator  marrying  her,  but  that  he  had  described 
her  with  reference  to  his  intention  of  doing  so. 

Where  there  is  a  bequest  to  a  class,  and  the  intention  of  the  Mistakes  in 
testator  is  apparent  to  include  all  who  constitute  the  class,  tion  of  the 
though  by  mistake  he  has  specified  a  wrong  number,  the  Court  ^""^^5^'"  of 
will  not  allow  such  an  error  to  have  an  excluding  operation,  but  legatees. 
will  strike  out  the  specified  number  {jj) .  Thus,  in  Toinkins  v. 
To/)/ kins  {z),  where  there  was  a  bequest  of  50/.  a-pieee  to  the 
f/nre  children  of  A.,  and  A.  had  four ;  Lord  Hardwicke  was  of 
opinion,  that  each  of  the  four  children  was  entitled  to  the  50/. 
So  in  Garrci/  v.  Hi'/hcrt  (a),  the  testator  gave  "to  the  tZ/ree 
children  of  A.  the  sum  of  600/.  a-piece ;  "  and  Sir  W.  Grant 
held,  that  four  children,  all  born  before  the  date  of  the  Will, 
were  entitled  to  600/.  each  (h) .  Again,  in  Harrison  v.  Harrison  (c) , 
the  testator  bequeathed  to  the  ftco  sons  and  the  daughter  of 
Thomas  Lovell  50/.  each.  At  the  date  of  the  Will  and  of  the 
death  of  the  testator,  Thomas  Lovell  had  five  children  living, 
namely,  one  son  and  four  daughters,  and  not  two  sons  and 
one  daughter :  And  Sir  John  Leach,  M.  E,.,  held  that  each  of 
the  five  children  was  entitled  to  a  legacy  of  50/.  Again,  where 
a  testator  bequeathed  4,000/.  to  trustees  for  the  benefit  of  "  the 
two  children  of  W.  by  his  late  wife,"  and  there  were  four 
children  of  W.  by  his  late  wife  living  at  the  date  of  the  bequest, 
it  was  held  that  the  four  children  were  entitled  to  the  4,000/. 
in  equal  shares  (f/).  But  in  Lord  Seke//  v.  Lord  Lal{e{e),  the 
testator  gave  a  rent-charge  to  trustees,  during  the  life  of  his 
niece  and  her  five  daughters  in  trust,  to  pay  it  to  his  niece  for 
life,  and  after  her  death,  upon  the  like  trust  for  her  said  daughters 
and  the  survivors  and  survivor,  and  while  more  than  one  should 

(y)  Newman  v.  Piercey,  4  C.  D.  41.  507  ;  Daniell  v.  Daniell,  3  De  G.  & 

And  see  per  Lindley,  L.  J.,  in  Re  Sm.  337  ;   Yeats  v.  Yeats,  16  Beav. 

Stephenson,  [1897]   1    Ch.    75,    83;  170;  Spencer  v.  Ward,  Ij.  E.  9  Eq. 

and  see  Be   Groom,    [1897]   2  Ch.  507;  Be  Bassetfs  Estate,  L.  E.   14 

407.  Eq.    54;    M'Kechnie    v.    Vaughan, 

(z)  Cited  3    Atk.    257 ;    2  Ves.  L.  E.  15  Eq.  289. 

Se°-  ^64.  (,.)  1  ijuss.  &  M.  72. 

(a)  19  Ves.  124. 

(6)  See  also  Lee  v.  Pain,  4  Hare,  ^^^  ^'  ^''''^^'  ^1^97]  2  Ch.  407. 

249 ;  Morrison  y.  Martin,  5  Hare,  (e)  1  Beav.  146. 
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be  living',  to  Lo  divided  between  thejn  in  equal  shares :  It 
appeared,  that  at  the  date  of  the  Will,  and  at  the  death  of  the 
testator,  his  niece  had  fee  sons  and  onhj  one  daughicr :  And 
Lord  Langdale,  M.  Iv.,  lield,  that  the  daughter  alone  was 
entitled  to  the  annuity  for  life  on  the  death  of  her  mother. 
"Where,  however,  a  testator  bequeathed  100/.  a-piece  to  the 
four  sons  of  A.  II.  by  a  former  husband,  and  she  had  four  such 
children,  but  one  of  them  was  a  daughter,  Knight-Bruce,  V.-C, 
held,  that  the  daughter  took  a  legacy  of  100/.  (/). 

Where  a  testatrix  by  her  Will  bequeathed  1,000/.  to  each  of 
the  three  children  of  her  niece,  and  confirmed  the  Will  by  a 
codicil  in  June,  1874;  and,  at  the  date  of  the  Will  and  codicil, 
the  niece  had  three  children  living,  but  in  July,  1874,  had  a 
fourth  child  born  to  her,  only  the  three  children  were  held 
entitled  to  legacies  {(/). 

Where  a  testator  gave  his  residue  "  unto  the  children  of  the 
deceased  son  (named  Bamber)  of  my  father's  sister  share  and 
share  alike,"  and  there  were  to  the  knowledge  of  the  testator 
three  such  deceased  sons,  the  gift  was  held  void  for  uncer- 
tainty (//). 

It  should  be  observed,  that  the  principle  on  which  an  erroneous 
statement  of  the  number  of  a  class  is  rejected  does  not  apply 
where  the  Will  affords  the  means  of  determining  which  of  the 
class  are  pointed  at  (?) . 

(/)  Lane  v.   Green,  4  De  G.   &  bers  of  the  class  in  existence  at  tlie 

Sm.  239.     See  ante,  p.  904,  as  to  date  of  the  Will  are  lield  entitled, 

tlie  mistaken  omission  of  the  name  unless  it  can  be  inferred  who  are 

of  the  legatee.  the  particular  members  intended, 

((/)  Be   Emery^s   Estate,   3  C.   D.  in  which  case  the  Court  holds  those 

300.  children  entitled  to  the  exclusion 

(A)  Re  Stephenson,  [1897]  1  Ch.  of  the  others.     This  rule,  gathered 

75.  from  the  judgment  of  Sir  Gr.  Jessel 

('/)    He  HulVs  Estate,    21    Beav.  in  Newman  v.    Piercey,    4    0.    D. 

310;   IVrightson  Y.  Calvert,  IJohns.  41,  was  based  by  him  largely  on 

&  H.   250;  Glanville  v.  Olanville,  the    rule    as    stated    in    Hawkins 

33  Beav.  302.     The  rule,  may  be  on  Wills,  p.   62.     Vice -Chancellor 

thus  stated,  viz;.,  that  in  the  case  of  Wood  in    Wriyhtson  v.    Calvert,  1 

a  testamentary  gift  to  a  class,  de-  J.  &  H.   250,   states  the  principle 

scribing  them    as    consisting  of  a  thus  :  "  The  principle  of  the  earlier 

specified  number  which  is  less  than  cases  on  this  subject  was  to  avoid 

■    the  number  in  existence  at  the  date  an  intestacy  by  reason  of   uncer- 

of  the  Will,  the  Court  rejects  the  tainty.     If  there  is  a  gift  to   the 

specified  number  on  the  presumj)-  two  children  of  A.  when  A.  in  fact 

tion  of  mistake,  and  all  the  mem-  has  three  childi'en,  you  must  either 
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SECTION  III. 

Of  Specific  Legacies. 

Of  legacies  there  are  two  kinds :    a  general  legacy  and  a 
sj)ecific  legacy.     A  legacy  is  "  general "  when  it  is  so  given  as  General 
not  to  amount  to  a  Lequest  of  a  particular  thing  or  money  of     ° 
the  testator,  distinguished  from  all  others  of  the  same  kind :  A 
legacy  is  "  specific  "  when  it  is  a  bequest  of  a  specified  part  of  Specific 
the   testator's   personal    estate   which   is    so    distinguished  (/.•).     ° 
Thus,  for  example,  "  I   give  a   diamond   ring "  is   a  general 
legacy,  which  may  be  fulfilled  by  the  delivery  of  any  ring  of 
that  kind ;  while  "  I  give  the  diamond  ring  presented  to  me  by 


act  upon  the  general  intent  to 
benefit  the  class  and  treat  the 
statement  of  the  number  as  a  mis- 
take, or  else  the  gift  must  be  void 
for  uncertaintj',  it  being  impossible 
to  say  which  two  out  of  the  three 
are  to  take."  Sir  G.  Jessel  points 
out  in  Newman  v.  Piercey  {ubi  supra) 
that  this  rule  is  rather  too  wide 
without  the  qualification,  "unless 
there  is  some  evidence  to  enable 
the  Court  to  find  out  who  are 
meant." 

{h)  The  fact,  however,  that  a 
specific  legacy  is  given  or  a  specific 
part  of  the  personalty  excepted  out 
of  a  general  residue  does  not  make 
a  gift  of  that  general  residue  spe- 
cific :  Re  Ovey,  20  C.  D.  676.  In 
Bothamley  v.  Sherson,  L.  E.  20  Eq. 
304,  308,  309,  Jessel,  M.  E.,  defines 
a  specific  legacy  as  follows: — "In 
the  first  place  it  is  a  part  of  the 
testator's  property ;  in  the  next 
place  it  must  be  a  part  emphatically 
as  distinguished  from  the  whole  :  it 
must  be  what  has  been  sometimes 
called  a  severed  or  distinguished 
part :  it  must  not  be  the  whole  in 
the  meaning  of  being  the  totality 
of  the  testator's  property,  or  the 
totality  of  the  general  residue  of  his 
property  after  having  given  legacies 


out  of  it.  If  it  satisfied  both  condi- 
tions that  it  is  a  part  of  the  testator's 
property  itself,  and  is  a  part  as 
distinguished  from  the  whole,  or 
from  the  whole  of  the  residue, 
then  it  appears  to  me  to  satisfy 
everything  that  is  required  to  treat 
it  as  a  specific  legacy."  This  defini- 
tion was  referred  to  and  rej^cated 
by  the  same  learned  judge  in  a 
later  case :  Be  Ovey,  20  C.  D.  676, 
681,  in  which  case,  upon  appeal  to 
the  House  of  Lords  {sith  nom.  Bohert- 
son  V.  Broadhent,  8  App.  Cas.  812), 
Lord  Selborne,  L.  C.  (with  the  ex- 
pressed approval  of  Lord  Black- 
burn) defined  a  specific  legacy  as 
"  something  which  a  testator,  iden- 
tifying it  by  a  sufficient  descrij^tion, 
and  manifesting  an  intention  that 
it  should  be  enjoyed  in  the  state 
and  condition  indicated  by  that 
description,  separates  in  favour  of 
a  particular  legatee  from  the 
general  mass  of  his  personal  estate." 
See  also  Oiles  v.  Melsom,  L.  E.  6 
H.  L.  24,  29,  where  a  specific  devise 
or  a  specific  bequest  is  defined  by 
Lord  Selborne  as  "  a  devise  or  be- 
quest by  a  descrii^tion  which  iden- 
tifies a  particular  subject  then 
existing  as  intended  to  j^ass  to  the 
donee  in  specie." 


912  Of  Legacies.  [Pt.  iii.  Bk.  in. 

A.  "  IS  a  spooific  logaoj,  which  can  only  bo  satisfied  by  the 
delivery  of  the  identical  subject.  Again,  if  the  testator,  having 
many  brooches  or  horses,  bequeath  "  a  brooch "  or  "a  horse  " 
to  B.  ;  in  these  cases  the  legacy  is  general  (/).  But  a  bequest 
of  "  such  part  of  my  stock  of  horses  which  A.  shall  select,  to  be 
fairly  appraised,  to  the  value  of  800/."  {m),  or  of  "  all  the 
horses  which  I  may  have  in  my  stable  at  the  time  of  my 
death"  {n),  is  specific. 
Distinction  'pj^g  distinction  between  those  two  sorts  of  legacies  is  of  the 

bL'tweon  .  .         . 

fri  ncral  and     greatest  importance  :  for,  as  it  will  hereafter  more  fully  appear, 
k'-'aci  s  '^^  there  be  a  deficiency  of  assets,  a  specific  legacy  will  not  be 

liable  to  abate  with  the  general  legacies ;  while,  on  the  other 
hand,  if  the  specific  legacy  fail  by  the  ademption  or  inadequacy 
of  its  subject,  the  legatee  will  not  be  entitled  to  any  recompense 
or  satisfaction  out  of  the  general  personal  estate.  So  that, 
though  specific  legacies  have  in  some  respects  the  advantage  of 
those  that  are  general,  yet  in  other  respects  they  are  distin- 
guished from  them  to  their  disadvantage  (o). 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as 
already  in  existence,  and  no  such  thing  ever  did  exist  among 
the  testator's  effects,  the  legacy  fails :  Thus,  although  a  gift 
of  "  my  grey  horse  "  will  pass  a  black  horse,  which  is  not 
strictly  grey,  if  it  be  found  to  have  been  the  testator's  intention 
that  it  should  pass  by  that  description  ;  yet  if  the  testator  had' 
no  horse,  the  executor  is  not  to  buy  a  grey  one  {j))  :  On  the 
other  hand,  if  the  bequest  is  of  *'  a  horse,"  and  no  horse  be 
found  in  the  testator's  possession  at  the  time  of  his  death,  the 
executor  is  bound,  provided  the  state  of  the  assets  will  allow 
him,  to  procure  a  horse  for  the  legatee  {q). 

It  seems  to  have  been  once  considered  as  the  criterion  of  a 
specific  legacy,  that  it  is  liable  to  ademption  (r).     But  this  has 

(?)  A  legacy  of  fifty  shares  in  the  {n)  Fontaine  v.    Tyler,   9   Price, 

York  Union  Banking  Co.  was  held  98,    by   Richards,    C.  B.     See   also 

equivalent  to  a  legacy  of  the  value  Stephenson  v.  Dowson,  3  Beav.  349, 

of  the  shares  at  the  testator's  death:  per  Lord  Langdale. 

Re  Gray,  36  C.  D.   205 ;    cf.   also  (o)  Ashton  v.  Ashton,  3  P.  Wms. 

Macdonald  v.  Irvine,  8  0.  D.  102,  315,  by  Lord  Talbot,  C. 

■where   a  legacy  of   500  Egyptian  [p]  Evans  v.  Tripp,  6  Madd.  92. 

Nine  per  cent.  Bonds  was  held  not  [q)  QoeJ3ronsdo7iy.  Winter,  Amhl. 

to  be  specific,  though  the  testator  57. 

had  such  bonds  at  the  time.  (r)  Parrott  v.  Worsfold,  1  Jac.  & 

{m)  Richards  v.  Richards,  9  Price,  Walk.  601,  post,  p.  919.    See  also  the 

226.  observations  on  this  case  by  Jessel, 
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since  been  repeatedly  denied  (^).  And  it  has  even  been  held 
that  a  legacy  may  be  specific,  notwithstanding  the  testator 
expressly  provides  that  it  "  shall  not  be  deemed  specific,  so  as  to 
be  capable  of  ademption  "  (0- 

A  legacy  of  quantity  is  ordinarily  a  general  legacy :    but  Bequests  in 
there  are  legacies  of  quantity  in  the  natnrc  of  specific  legacies,  as  specific^effa- 
of  so  much  money,  with  reference  to  a  particular  fund  for  pay-  ^^i®^'  ^^  <l?- 
ment.     This  kind  of  legacy  is  called  by  the  civilians  a  demon-  legacies. 
ftfrntire  legacy  (ii)  ;  and  it  is  so  far  general,  and  differs  so  much 
in  effect  from  one  properly  specific,  that  if  the  fund  be  called  in 
or  fail,  the  legatee  will  not  be  deprived  of  his  legacy,  but  be 
permitted  to  receive  it  out  of  the  general  assets  (x)  ;    yet  the 
legacy  is  so  far  specific,  that  it  will  not  be  liable  to  abate  witli 
general  legacies  upon  a  deficiency  of  assets  (//) . 

The  Courts  in  general  are  averse  from  construing  legacies  to 
be  specific  :  and  the  intention  of  the  testator,  with  reference  to 
the  thing  bequeathed,  must  be  clear  (;:).  Having  thus  premised, 
it  may  be  advisable  to  consider  some  instances  in  which  legacies 
have  been  held  to  be  specific,  with  reference  to — 1.  Money, 
securities  for  money,  debts,  &c.  :  2.  Bequests  connected  with 
the  realty  :  3.  Bequests  contained  in  a  residuary  clause. 


M.  E.,  in  Bothamhy  v.  SJierson, 
L.  R.  20  Eq.  304,  309,  310. 

(s)  See  jios<,  p.  919. 

{t)  Jacques  v.  Chamhers,  2  Coll. 
435. 

[it)  "If  tlie  testator  doe  devise 
tenne  quarter  of  corne  coming  of 
the  corne  wliicli  shall  growe  in  such 
a  soyle,  or  two  tunnes  of  wine  of 
his  grapes  in  such  a  vineyard,  or 
tenne  lambs  of  such  a  flocke,  though 
so  much  corne,  or  wine,  or  so  many 
lambs  doe  not  arise  of  the  things 
abovesaid,  yet  the  heire  or  executor 
is  compellable  by  law  to  make  them 
good  iiitegraliter ;  because  he  may 
seeme  to  have  mentioned  the  soyle, 
the  vineyard,  and  the  flocke,  rather 
by  way  of  dtmnnstration  than  by 
way  of  condition " :  Fulbecke's 
Parallele,  p.  37,  Edition  1618. 

(x)  Mann  v.  Copeland,  2  Madd. 
223;  Foivhr  v.  WiUoKyhhi/,  2  Sim. 
&  Stu.   358;     Willox  v.  mwdes,  2 
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Euss.  Chanc.  Cas.  445 ;  Creed  v. 
Creed,  11  CI.  &Y.  491,  509, by  Lord 
Cottenham ;  Tempest  v.  Tempest,  7 
De  G.  M.  &  G.  470,  473,  i)er  Lord 
Cranworth. 

(i/)  Livesay  v.  Redfern,  2  Y.  &  C. 
90 ;  Robinson  v.  Geldard,  3  Mac.  & 
G.  744,  745  ;  Tempest  v.  Tempest,  7 
De  G.  M.  &  G.  473,  by  Lord  Cran- 
worth ;  AlulUns  v.  Smith,  1  Dr.  & 
Sm.  204.  See  also,  for  further  in- 
stances of  demonstrative  legacies, 
Williams  v.  Hughes,  24  Beav.  474  ; 
Paget  v.  Huish,  1  Hemm.  &  M.  (563; 
Jones  V.  Southall,  32  Beav.  31; 
Revan  v.  Att.-Gen.,  4  Giff.  361; 
Disney  v.  Grosse,  L.  E.  2  Eq.  592 ; 
Hodges  v.  Grant,  L.  E.  4  Eq.  140. 

(2)  Ellis  V.  Wuiker,  Ambl.  310 ; 
Kirhy  v.  Potter,  4  Ves.  748  ;  Innes 
V.  Johnson,  4  Ves.  568;  Webster  y. 
Hale,  8  Ves.  413 ;  Sayer  v.  Sayer, 
7  Hare,  377. 
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1.  Legacies  1st.  Legacies   of  money,   securities   for  money,   debts,   &c. 

sceudties'for  Uuder  somc  cii'cumstances,  even  pecuniary  legacies  are  held  to 
money,  debts,  \^q  specific ;  as  of  a  certain  sum  of  money  in  a  certain  bag  or 
money:  cbcst  (r/),  or  in  tlio  hands  of  A.  (i)  ;  or  of  200/,,  tlie  balance  due 

to  the  testator  from  his  partner  on  the  last  settlement  between 
them,  //■  the  tentatoy  did  >iot  draw  such  inoiwi/  out  of  the  trade 
before  he  died  {c).  But  a  legacy  of  "  400/.  to  be  paid  to  A.  in 
cash  "  is  a  general  legacy  {d).  So  a  legacy  of  money,  to  pro- 
cure a  specified  object  for  the  legatee  :  as  of  a  sum  to  buy  a 
ring  {('),  or  to  purchase  lands  (/)  or  government  securities  (y) 
for  the  legatee,  is  a  general  legacy.  So  a  bequest  of  an  annuity 
out  of,  or  charged  on,  the  personal  estate  is  a  general  legacy  (//). 
A  )iwncy  legacy  will  not  be  rendered  specific,  by  its  payment 
being  post^ioned  until  a  particular  investment  of  a  fund  takes 
place ;  as  where  the  bequest  is  to  A.  and  B.  of  1,000/.  each, 
"  which  legacies  I  direct  to  be  paid  so  soon  as  my  property  in 
India  shall  be  realized  in  England"  (/)  ;  in  which  case  the 
legatees  are  entitled  to  satisfaction,  although  all  the  property  in 
India  belonging  to  the  testator  should  have  been  transmitted  to 
England  in  his  lifetime.  So  where  sums  of  money  are  be- 
queathed by  a  testator,  who  has  property  in  England  and  India, 
to  persons  resident  in  each  place,  with  a  direction  that  they 
shall  be  paid  out  of  the  assets  in  the  respective  countries,  such 
a  direction  will  not  constitute  the  legacies  specific  (/.•) . 
stocks,  shares,  Stock,  or  government  securities,  or  shares  in  public  companies, 
may  be  specifically  bequeathed,  where,  to  use  the  expression 
often  aj)plied,  there  is  a  clear  reference  to  the  ^'corpus"  of  the 
fund.  Thus,  the  word  "  my  "  preceding  the  word  "  stock  "  or 
"  annuities  "  has  been  held  sufiicient  to  render  the  legacy  specific, 
so  as  only  to  pass  (before  the  Wills  Act)  the  property  of  that 

[a)  Laicson  v.  Stitch,  1  Atk.  508.  amount   of   stock  is    a    pecuniary 

{b)  Crocked  v.  Crochtt,  2  P.  Wms.  legacy  :  Edvxirds  v.  Hcdl,  11  Hare, 

164.  23. 

(c)  Ellis  V.  Waller,  Ambl.  310.  [h)  Alton  v.    Medlicott,  cited  in 

(f?)  Bichards  y.  Ih'chards,  9  Viicc,  Lew  in  v.  Leivin,  2  Ves.  Sen.  417; 

226.  Creed  v.   Creed,   11   CI.   &   F.  491, 

(e)  Ajnrece  y,   Apreece,  1  Ves.  &  508,    by    Lord     Cottenliam.      See 

Beam.  364.  furtlier,  post,  p.  1096. 

(/)  Hinton  V.  Finhe,  1  P.  Wms.  (/)  Sadler  y.  Turner,  8  Ves.  617  ; 

539.  Baijmond  v.  Broadbelt,  5  Yes.  199. 

(g)  Laivson  y.  Stitch,  1  Atk.  507.  {k)  Kirkpatrick    y.    Eirkpatrick, 

So  a  direction  to  invest  so  much  cited  in  Boherts  y.  Pocock,  4  Yes. 

money  as  will  produce  a   certain  158. 


«tc 
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description  which  belonged  to  the  testator  at  the  date  of  his 
Will  (/)  :  as  whore  the  beqnost  is  of  '■'"imj  capital  stock  of  1,000/. 
in  the  India  Company's  stock  "  (m)  :  or  a  legacy  is  given  "  of 
my  stock,"  or  in  "  my  stock,"  or  "part  of  ;;?// stock"  (>^),  or  '■^ my 
shares  in  the  Grand  Junction  Canal  Navigation  Company"  (o), 
or  of  "  all  my  stock  in  the  Midland  Railway  Company  "  (j/;),  or 
where  a  life  interest  is  given  in  "  the  whole  of  the  remainder  of 
;y?// dividends  "  (^7) .  So  where  the  testator,  being  possessed  of 
5,000/.  stock,  bequeathed  "  all  the  stock  n-hich  I  hnve  in  three 
per  cents,  being  about  5,000/.,"  Lord  Thurlow  held  'Cixfi  legacy 
specific  (>•) . 

In  Farrott  v.  WorsfoJd  (s),  where  a  testator,  reciting  that  he 


{I)  See  Goodlad  v.  Burnett,  1  Kay 
&  J.  341.  In  cases  to  wliich.  the 
Wills  Act  applies,  if  a  particular 
thing  is  referred  to  and  beqeathed 
as  "  my  ring  "  or  "  my  horse,"  the 
contrary  intention  to  which  the 
24th  sect,  of  the  Act  refers,  appears 
(as  it  seems)  by  the  Will,  and  the 
Will  speaks  from  the  date  of  its 
execution,  but  when  the  bequest  is 
of  that  which  is  generic — of  that 
which  may  be  increased  or  dimin- 
ished— the  Act  requires  something 
more  on  the  face  of  the  Will  for 
the  purpose  of  indicating  such  con- 
trary intention  than  the  mere  cir- 
cumstance that  the  subject  of  the 
bequest  is  designated  by  the  pro- 
noun "my":  ihid.  p.  348,  by 
Wood,  V.-C. ;  iwst,  p.  1177.  See 
Drulie  V.  Martin,  23  Beav.  89,  note, 
as  to  such  a  bequest  since  the  Wills 
Act.  Legacies,  which  before  the 
passing  of  the  WiUs  Act  would 
have  been  specific,  remain  specific : 
Bothavileij  v.  Sherson,  L.  R.  20  Eq. 
304. 

{rn)  Asliburner  v.  M'Ouire,  2 
Bro.  C.  0.  108;  Barton  v.  Coolr,  5 
Ves.  461 ;  Nor7is  v.  Harrison,  2 
Madd.  279,  280. 

(n)  Kirhy  v.  Potter,  4  Ves.  7oO, 
751,  by  Lord  Alvanley ;  Davies  v. 
Fowler,  L.  E.  16  Eq.  308. 

(0)  Miller  v.  Little,  2  Bear.  259  ; 

3n 


Measure  v.  Carleton,  30  Beav.  538. 
The  word  "  my  "  is  not  required  to 
make  a  gift  specific:  Hoshimj  v. 
NicJioUs,  ]  Y.  &  C.  C.  478 ;  Vauuhan 
V.  BiicJr-,  1  Phil.  75.  It  seems 
doubtful  whether  the  word  "now " 
is  sufficient :  Cvle  v.  Scott,  1  Mac. 
&  G.  518 ;  Page  v.  Young,  L.  E.  19 
Eq.  501.  An  instruction  to  sell  for 
the  benefit  of  the  legatee  has  been 
held  sufficient:  Ashton  v.  Ashton,  3 
P.  Wms.  384 ;  but  a  direction  to 
transfer  the  sum  of  1,000/.  consols 
was  held  not  sufficient :  Sibley  v. 
Perry,  7  Ves.  522. 

(j))  Bothamley  v.  Sherson,  L.  E. 
20  Eq.  304. 

(q)  Vincent  y.  Nevjcomhe;  1 
Younge,  599. 

(?•)  Humplireijs  v.  Humphreys,  2 
Cox,  184.  See  also  Cochran  v. 
Cockran,  14  Sim.  343 ;  Kampf  v. 
Jones,  2  Keen,  756;  Shuttleworth  v. 
Greaves,  4  M.  &  C.  35;  Gordon  v. 
Duf,  28  Beav.  519. 

(s)  1  Jac.  &  Walk.  594.  In  re- 
ferring to  this  case  in  Bothamley  v. 
Sherson,  uhi  supra,  at  p.  310,  Sir  G. 
Jcssel,  M.  E.,  says  :  "  Sii-  Thomas 
Plumer  held  that  such  a  gift  was 
not  specific,  but  he  so  held,  on  the 
ground  I  have  mentioned,  that  he 
thought  you  could  not  have  a 
specific  legacy  that  was  not  capable 
of  ademption.  That,  as  I  have 
Q 
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had  1,500/.  five  per  cents.,  gave  it  to  A.,  and  then  gave  to  B. 
all  other  hh  stocks  that  ho  might  ho  possessed  of  at  the  time  of 
his  death  :    Sir  Thomas  riuracr,  M.   11.,  held  that  the  latter 
bequest  was  not  specific  ;  for  that  the  gift  comprehended  all  the 
stock  that  he  might  subsequently  acquire,  and  if  he  had  sold 
out  and  bought  more,  that  would  have  been  included  [t)  ;  and 
his  Honour  observed,  that  although  the  word  "  my  "  is  evidence 
of  the  legacy  being  specific,  where  the  particular  stock  is  also 
referred   to,  yet  it   is   not  enough  alone.     So  in  Dnmmcr  v. 
PitcJier  {/i),  a  testator,  before  making  his  "Will,  transferred  two 
sums  of  four  per  cents,  and  five  per  cents.,  which  were  then  the 
whole  of  his  funded  property,  into  the  joint  names  of  himself 
and  his  wife  :  By  his  Will  he  gave  his  leasehold  houses  and  all 
//is  funded  property  or  estate  of  what  kind  soever,  to  trustees,  in 
trust   for   his   wife   for   life,  and   after  her   decease,  in   trust 
(amongst  other  things)  to  pay  certain  legacies  of  four  per  cent, 
stock,  amounting  within  50/.,  to  the  stock   of  that  description 
which  he  had  so  transferred ;  and  he  gave  the  residue  of  his 
estate  to  A.  and  B.  :  He  afterwards  purchased  further  sums  of 
five  per  cents,  in  the  names  of  himself  and  his  wife,  and  died  in 
her  lifetime,  having  no   stock   except  that   before-mentioned, 
exclusive  of  which  his  property  was  not  sufficient  to  pay  his 
legacies  ;  And  it  was  held  by  Sir  L.  Shadwell,  V.-C,  and  after- 
wards by  Lord  Brougham,  that  the  wife,  on  her  husband's 
death,  became  absolutely  entitled,  by  survivorship,  to  the  stock 
standing  in  the  joint  names,  whether  transferred  before  or  after 
the  date  of  the  Will ;  and  that  the  bequest  of  the  testator's 
funded  property  was  not  sufficiently  specific,  or  pointing  to  the 
stock  which  thus  became  her  projDerty,  to  put  her  to  her  election 
to   take   under   the  Will  (.^^).     So  in  Anther  v.  Authcr" {ij) ,  a 
legacy  of  10,000/.   consols  "now  standing  in  my  name,"  was 
held  not  to  be  specific ;  inasmuch  as  the  context  showed  that 

said  before,  is  not  a  sound  groiind  the  estate,   there  is  no    intention 

to  take."  .shown  to  sever  the  article  from  the 

[t)  But  see  post,  p.  919.  rest  of  the  property ;    that  the  tes- 

{v)  5   Sim.    35  ;    2  Myhie  &  K.  tator  was  merely  enumerating  the 

262.       According    to    Sir    George  particulars  of  which  the  property 

Jessel,    M.  E.,    in    BothamJey    v.  consisted. 

Bherson,  uU  sitpra,  at  p.  310,  the  ^^^  g^^  ^^^^  ^^^^,.  .^  ^  ^^^^^^^^^  15 

decision  in  this  case  proceeded  on  -r>         t^i    144 

the  ground  that  where   you  have 

the  word  "my"  preceding  the  gift  {y)  13  Sim.  422;  cf.  Re  Gray,  36 

of  the  described  article,  and  that  C.  D.  205 ;    Macrlonald  v.  Irvine,  8 

followed  by  a  gift  of  the  residue  of  C.  D.  102. 
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the  testcator  meuut  to  use  the  words  as  designating  the  vahio  of 
10,000/.  consols,  and  not  the  sum  itself. 

It  must  further  be  observed,  that  the  mere  possession  by  the 
testator,  at  the  date  of  his  Will,  of  stock,  &c.,  of  equal  or  larger 
amount  than  the  legacy,  will  not  make  the  bequest  specific, 
when  it  is  given  (jencraUij  of  stocks  or  annuities  (;:),  or  of  stocks 
or  annuities  in  particular  funds  {a) ,  without  further  explanation  : 
for  the  testator  might  mean  only  to  direct  his  executor  to  pm^- 
chase  with  his  general  estate  so  much  stock,  &c.,  in  the  fund 
described ;  and  therefore  that  clear  intention,  which  (as  it  has 
before  been  observed)  (b)  is  requisite  for  making  a  legacy 
specific,  does  not  here  exist  (c).  If,  indeed,  it  clearly  appears 
from  the  context,  that  the  testator  meant  to  bequeath  the 
idoifical  stock,  &c.,  he  was  possessed  of  at  the  date  of  the  Will, 
such  manifest  intention  will  render  the  legacy  specific,  although 
the  testator  has  not  expressi//  declared  such  intention,  nor  ex- 
pressly referred  to  the  stock:  Thus,  if  a  person  having  1,000/. 
three  per  cent,  consols,  bequeath  1,000/.  three  per  cent,  consols 
to  trustees,  in  trust  to  sell  for  the  benefit  of  the  legatee,  the 
bequest  will  be  specific ;  the  intention  being  manifest,  not  con- 
jectural, from  the  direction  to  se/i  three  per  cent,  consols,  that 
the  testator  referred  to  the  stock  he  thoi  had  (r/). 

In  Hai/es  v.  Hayes  {e) ,  a  testator  gave  to  his  wife,  Fanny 
Hayes,  the  interest  of  all  his  property  in  the  public  funds 
during  her  life,  the  principal  being  placed  in  the   names   of 

(z)  Macdonahl  v.  Irvine,  8  0.  D.  3  Atk.  120. 

102.     The  gift  of  a  larger  sum  of  (j)  ^^^^f^,  p.  913. 

stock  specificaUywUl  pass  a  smaUer:  ^^^  g^^   ^^^^^^   illustrations    of 

Ashton  V.  Ashton,  3  P.  Wins.  384  ;  ^^^  ^^^^  principle  applied  to  India 

Page  v.  Young,  L.  E.  19  Eq.  501,  ^^^^^^    -^  ^j^^^^^  ^_    Tlwrington,    2 

507;    but  the  excess  generally  will  y^^^    g^^_    ^g^,    563;    GiUaume  v. 

not  pass:    Ilotlunn  v.    Sutton,    15  ^j^^^^.j^y^  ^^Yes.  385,  389;  and  to 

Ves.  319  ;  that  is,  unless  the  Court  ^^^^^  ^^^^^^^  ^^  RoUnson  v.  Addi- 

think  that  the  smaller  figui-e  was  a  n  Beav   515 

mistake  for  the  larger.  '  at*       n       ^  ' 

,  >    , , .  T-  77  I    13  (")  Ashton  V.  Ashton,  Uas.  temp, 

(o)  bimmons  v.  VuUance,  4   J3ro.  ™  n  r,-  Tr  77 

oV<o.-     -UTT.  i  TT  1     oTr  Talb.  152;    bimmons  y.  yaUancc,  4 

C.  C.  Sio;   Webster  Y.Hale,  8  Yes.  n     n     q.q       t?  t    ^^ 

i^n      0-1,7  D  ^T  T7       =00  Bro.    C.    C.    348.      ior    a  further 

410 ;    Sibley  v.   Perry,   7  Yes.  523,  .     ,  r>,     7        ,7,7      . 

-ark    =on     TT'-7  T>  ui    n  mstancc,  scs  bleech  v.  Ihorinnton, 

o29,  530;    nilson  v.  Brownsnuth,  9  r,         i 

-IT      ir>n      -n  i         4    1  TT'     7  2    \  es.   Sen.   561,   564.      See  also 

Yes.  190.     \i\xisQQ  AvehpiY.Uard,  „       ,       -r^      „  r^ 

1  -r^  c,  ,o)  \  i.  \-u  Mullins  V.  Smith,  1  Dr.  &  Sm.  204 ; 
1  Yes.  ben.  424.     As  to  the  posses-  '  ,^    , 

„,,,,.  ^.     T  Hill  V.  Hill,   11   Jur.  N.   S.   806; 

sion    01    stock    to    the    particular  ^^  ^    ^        _ 

,  i-        1    •     ii      1,  i.  Pane  Y.  loung   L.  E.  19  iiiq.  501. 

amount  mentioned  m  the  bequest  ^  '^'  ^ 

and  no  more,  see  Jeffreys  y.  Jeffreys,  (e)  1  Keen,  97. 
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tlio  undermentioned  trustees  for  that  purpose  ;  and  he  also  gave 
to  his  wif(i  all  his  other  property  which  ho  might  bo  possessed 
of  at  his  decease,  after  jiaying  his  funeral  expenses  and  debts, 
part  of  his  funded  property  being  applied  for  that  purpose,  if 
necessary :  On  the  death  of  his  wife  lie  gave  to  his  daughter, 
Jane  Hayes,  200/.  stock  three  per  cent,  reduced  annuities,  and 
to  two  other  persons,  50/.  three  per  cent,  reduced  annuities 
respectively,  and  to  his  son  the  residue  of  his  property,  after 
paying  those  legacies :  And  he  appointed  two  persons  his 
executors  and  trustees :  At  the  date  of  his  Will  the  testator 
had  700/.  three  per  cent,  reduced  annuities,  but  he  afterwards 
sold  out  that  stock  and  invested  part  of  the  produce  on  mort- 
gage :  It  was  held  by  Lord  Langdale,  M.  R.,  that  the  gift  to 
Fanny  Hayes  of  the  interest  of  the  testator's  property  in  the 
funds  was  specific,  and  was  consequently  adeemed  by  the  sale 
of  the  stock,  but  that  the  other  legacies  were  general,  and  that 
Fanny  Hayes  took  only  a  life  interest  in  the  testator's  residuary 
estate. 

Again,  when  a  legacy  of  money  is  given  out  of  a  particular 
stock,  of  which  the  testator  was  possessed  at  the  date  of  the 
Will,  without  anything  expressive  of  the  testator's  intention, 
as  where  the  bequest  is  of  "  1,000/.  out  of  my  reduced  bank 
annuities  three  per  cents.,"  the  legacy  will  not  be  specific  (/), 
but  a   demonstrative  legacy  as  above  described  {g).      Where, 

(/)  Kirhi/  V.  Potter,  4  Ves.  748 ;  invested  "  upon  trust  to  assign  and 

Beane  v.    Test,    9    Yes.    146,    152.  transfer  the  capital  stock  of  4,000/. 

"If,"  said  Lord  Alvanley,  M.  E.,  unto  and  among  the  persons  men- 

in  Kirhy  v.  Potter,  uhi  supra,  "  the  tioned,  the  legacy  was  held  to  be 

legacy    given    had  been    '  of    my  specific,   and   the   Vice-Chancellor 

stock,'  or  '  in  my  stock,'  or  '  part  of  said :  "If  the  testator  had  meant  to 

my  stock,'  I  should  have  held  it  give  a  general    legacy   he  would 

clearly  a  specific  gift  of  an  aliquot  probably  have  said  no  more  than 

part  of  the  stock."      And  where  that  he  gave  4,000Z.  consols,  but  he 

there  was  a  bequest  of  500/.  con-  does  more  than  that ;  he  bequeaths 

sols  out  of  my  3  per  cent,  consols  4,000/.  in  the  3  per  cent,  consols 

the  legacy  was  held  to  be  specific :  or  in  whatever  government  funds 

Mullins  V.  Smith,  1  Dr.  &  S.  204.  the  same  shall  be  found  invested." 

So  also  in  HosJcing  v.  Nicholls,  1  T.  See  also  Davies  v.  Fowler,  L.  E.  16 

&  C.  0.  C.  478,  where  the  testator  Eq.  308. 

by  his  Will  gave  to  trustees  4,000/.  (;/)   Ante,    p.     913  ;     Rorjers     v. 

capital   stock   in   the   3  per  cent.  Clarke,  1  Coop.  376.     So,  where  the 

consolidated     bank     annuities     or  testator  gives  an   annuity    ''from 

"in  whatever  of    the  government  my  funded  property  :"  Attwaier  \, 

funds  the  same    should  be  found  Attivater,  18  Beav.  330. 
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indeed,  a  clear  intention  ajipoars,  upon  other  pai'ta  of  the  Will, 
that  the  testator  intended  to  bequeath  so  mucli  of  the  idoitical 
stock  or  annuities  whicli  he  had,  the  legacy  will  be  considered 
specific  [h). 

So  where  a  certain  sum  is  given,  and  the  stock,  &c.,  in  which 
it  is  invested,  at  the  time  of  making  the  bequest,  is  described 
in  the  Will,  that  circumstance  alone  will  not  make  the  legacy 
specific :  As,  where  the  bequest  is  "  to  B.,  the  sum  of  12,000/. 
of  my  funded  property,  to  be  transferred  in  his  name,  or 
as  it  shall  appear  most  beneficial  for  his  interest,  by  my 
executor  "  (/). 

But  there  is,  it  seems,  a  distinction  between  a  bequest  of 
money  out  of  stock,  and  a  bequest  of  stock  out  of  stock.  Thus 
where  a  testatrix  bequeathed  the  sum  of  4,000/.  capital  stock  in 
the  3/.  per  cent,  consols,  or  in  whatever  of  the  government 
funds  the  same  shall  be  found  invested,  it  was  held  by  K.  Bruce, 
V.-C,  that  this  was  a  specific  legacy  (A-). 

In  Parrott  v.  Worsfield  {I) ,  Sir  Thomas  Plumer  appeared 
to  be  of  opinion,  that  a  Will  made  now  cannot  contain  a  specific 
bequest  of  what  may  be  bought  hereafter;  and  he  observed, 
that  the  ordinary  criterion  of  a  specific  bequest  is,  that  it  is 
liable  to  ademption  (m).  But  in  a  later  case  it  was  determined, 
that  there  may  be  a  specific  bequest  of  stock,  of  which  a  testator 
is  not  possessed,  at  the  making  of  his  Will,  but  of  which  he 
nuri/  be  possessed  at  his  death  (n).  So  where  a  testator  be- 
queathed the  di"\ddends,  &c.,  of  all  stocks  he  should  be  entitled 
to,  at  the  time  of  his  decease,  in  the  public  funds :  and  he  had 

(A)  Driiilavater    v.    Falconer,    2  {I)  1   Jac.    &  Walk.    601,    ante, 

Ves.  Sen.   623  ;  Morleij  v.  Bird,  3  p.  915. 

Ves.   628     631.     See   Townsend  j  ^^^  g^^  ^j^^  ^^^^  ^_  ^^^^  ^^^^_ 

Martin,  7  Hare,  471,  and  note  (/),  ^^^^^^^  ^  ^^^^  ^^^^   j^g^  ^^  ^^^^ 

^"^'f'        ,  ^      ,         ,,  _  Eldou.     As  to  the  true  test,   see 

(i)  Lambert  v.  Lamoert,   11  Ves.  j.t,     •    i  j.     ^  t      i  n  xa     -l 

),^    ^       ,      „  .1      •     ,  the  ludgment  of  Lord  Cotteunam 

607.     See  also  tor  anothermstance,  •     „  ,7  r-        7      ,  iir    r  n 

^.,7  ^77    7       ,  -  TT       ^r.  "^  Bethune  v.  Kennedij,    1  M.  &  C. 

OiUaume  v.  Adderley,  lo  Ves.  880;  ■.-.. 

and  see  fm-ther,  Le  Grice  v.  Finch, 

3  Meriv.  50  ;  Oliver  v.  Oliver,  L.  E.  («)  Fontaine  v.    Tyler,    9  Price, 

11    Eq.    506;    Mytton    v.    Mytton,  94;    Queen's    College  v.   Sutton,   12 

L.  E.  19  Eq.  30.    Cf.  Pagey.  Young,  Sim.  521.     See  also  the  judgment 

L.  E.  19  Eq.  501  ;  Be  Pratt,  [1894]  of  Lord  Cottenham,  in  Bethune  y. 

1  Ch.  491.  Kennedy,   1  M.  &  C.  114,  and  the 

{h)  Hoslxing  y.  NichoUs,  1  Y.  &  judgment  of  Sii'  G.  Jessel,  M.  E., 

Coll.  C.  C.  478.     See  also  note  (/),  in  Bothamley  y.  Sherson,  L.  E.  20 

supra.  Eq.  304. 
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10,000/.  consols  at  his  death  :  it  was  held  that  this  was  a  specific 
bequest  of  that  sum  (o) . 

It  hns  been  decided,  after  much  consideration,  that  evidence 
of  the  state  of  the  funded  property  of  the  testator  may  be 
resorted  to,  in  order  to  determine  whetlicr  a  bequest  of  stock  is 
specific  or  pecuniary.  In  the  AttoDtcy-Gcncral  v.  Groto  (p),  a 
legacy  of  "  100/.  Long  Annuities  Stock,"  was  held  by  Lord 
Eldon  (reversing  the  decision  of  Sir  W.  Grant)  (q),  to  be  pecu- 
niary and  not  specific ;  his  Lordship  coming  to  that  conclusion 
upon  the  context  of  the  Will  and  the  terms  of  the  gift,  as  com- 
pared with  those  of  the  other  bequests,  and  vpon  evidence  of  tJie 
state  of  the  funded  property.  Again,  in  Boys  v.  Williams  (r),  a 
testatrix,  by  a  codicil,  gave  "to  A.  and  M.  50/.  each  of  Bank 
Long  Annuities  now  standing  in  my  name  "  :  At  the  date  of 
the  codicil  and  at  her  death,  she  possessed  Long  Annuities 
sufficient  to  answer  this  bequest  specifically,  but  not  also  to 
satisfy  certain  legacies  charged  by  the  other  testamentary  papers 
upon  the  same  stock :  Evidence  as  to  the  state  and  value  of  the 
testatrix's  property  in  the  funds  at  those  respective  times  was 
admitted  by  Lord  Brougham  (reversing  the  decision  of  Sir  L. 
Shadwell,  V.-C.)  («).  On  the  effect  of  that  evidence,  and  the 
language  of  the  testamentary  papers  taken  together,  the 
bequests  to  A.  and  M.  were  held  by  his  Lordship  not  to  be 
specific,  but  mere  pecuniary  legacies,  intended  to  be  charged  on 
the  stock  in  question  {t). 

A  debt  due  to  the  testator  may  be  specifically  bequeathed :  as 
where  there  is  a  bequest  of  "  the  money  now  owing  to  me  from 
A.  "  («),  or  "  the  money  due  to  me  on  the  bond  of  A.,"  or  "  my 
mortgage"  (.r),  or  "the  interest  of  7,000/.  secured  on  mortgage 
of  an  estate  at  W.,  in  the  county  of  N.,  belonging  to  E.  T."  (?/), 


(o)  Stephenson  \.  Dowson,  3  Beav. 
342. 

{p)  2  Euss.  &  M.  699.  But 
evidence  of  declarations  of  the  tes- 
tator of  his  intentions  is  not  admis- 
sible :  Horwood  v.  Griffith,  4  De  G. 
M.  &  G.  700.    See  jjosf,  p.  953. 

[q)  3  Meriv.  316. 

(r)  2  Euss.  &  M.  689. 

(s)  3  Sim.  563. 

{t)  See  also  CoUison  v.  CurUng, 
9  CI.  &  F.  88 ;  Warren  v.  Postle- 
thwaite,   2  Coll.  116,  121;  Lines  v. 


Sayer,  3  Mac.  &  Gr.  606 ;  Horwood 
V.  Griffith,  4  De  G.  M.  &  G.  700. 

(m)  Ellis  V.  Walker,  Ambl.  309; 
Duncan  v.  Duncan,  27  Beav.  386. 

{x)  Sidehotham  v.  Watson,  11 
Hare,  170.  But  where  a  sum  of 
money  is  given,  and  the  mortgage 
is  merely  mentioned  as  descriptive 
of  the  then  situation  of  the  money, 
the  legacy  is  general :  Lc  Grice  v. 
Finch,  3  Meriv.  50. 

{y)  Gardner  v.  Hatton,  6  Sim. 
93. 
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or  "  mij  East  India  Bonds  "  {z),  or  ''  my  note  owing  from  A."  {a) : 
Or  where  the  testator,  reciting  that  he  is  possessed  of  about  7,000/. 
Navy  Bills,  gives  the  same  to  his  executor,  to  receive  the  interest, 
and  lay  out  the  same  in  the  funds,  to  such  uses  as  his  daughter 
shall  appoint  {b) .  So  where  the  testator  bequeathed  to  his  sister 
'*  the  interest  arising  from  her  husband's  bond  to  me  for  principal 
3,500/.  sterling  for  life,  to  her  separate  use,  amounting  to  ITo/, 
sterling  per  annum,"  and  on  the  decease  of  his  sister,  the  prin- 
cipal of  the  said  bond  to  her  four  daughters,  to  be  equally  divided 
amongst  them  :  Lord  Thurlow  decided  that  the  bond  was  speci- 
fically given  {(■). 

Again,  where  the  bequest  was  "  to  my  granddaughter  the  sum 
of  40/.,  heiiig  part  of  a  debt  due  to  me  for  rent  from  A.,  she 
allowing  what  charges  shall  be  expended  in  getting  the  same : 
Item,  I  bequeath  to  my  grandsons  0.  &  D.,  the  rest  and  residue 
of  what  is  due  to  me  from  the  said  A.,  which  is  about  40/.  more, 
in  equal  shares,  and  they  allowing  charges  as  aforesaid  "  :  these 
were  held  specific  legacies  (<•/).  So  a  legacy  of  "  1,000/.  being 
some  part  of  moneys  received  from  my  debtor,  Mrs.  A.  G., 
deceased,  but  not  remitted  to  me,"  was  held  specific  {e).  So  a 
gift  to  A.  B.  of  "the  sum  of  100/.,  which  said  sum  is  owing  to 
me  by  bond  from  her  father,"  was  held  to  be  a  specific,  and  not 
a  demonstrative  legacy  (/). 

But  where  a  legacy  is  bequeathed  out  of  a  debt  it  will  not, 
generally  speaking,  be  a  regular  specific  legacy,  but  a  bequest, 
in  the  nature  of  a  specific  kgaci/,  or  a  demonstrative  legacy, 
according  to  the  distinctions  already  stated,  with  regard  to 
legacies  out  of  a  particular  stock  {g).     Such  legacies,  therefore, 

(z)  Sleech  v.    Tliorinfjton,  2  Yes.  555  ;  Innes  v.  Johnson,  4  Ves.  568  ; 

Sen.  562,  563.  Stanleij  v.  Potter,  2  Cox,  180.     But 

(«)  Drinkwattr    v.    Falconer,    2  see  Coleman  v.  Coleman,  2  Ves.  639. 

Ves.    Sen.    622.       So    where    tlio  {d)  Ford  v.  Fleming,  1  Eq.  Cas, 

legacy    is  of    "all  sucli   sums  of  Abr.  302,  pi.  3. 

money  as  my  executors  may,  after  (c)  Nelson  v.  Carter,  5  Sim.  530. 

my  death,  receive  on  the  interest  See  also  Basun  v.  Brandon,  8  Sim. 

noto  given  to  me  by  Messrs.  C,  171. 

bankrupts,     &c.,"    it    is    specific:  (/)  Davis   v.    Morgan,    1    Eeav. 

Frijer  v.  Morris,  9  Ves.  360.  405. 

(6)  Pitt  V.  Camelford,   3  Bro.  C.  (ry)   Ante,   p.    918;    CamphJl    v. 

C.  160.  Graham,    1    Euss.    &   M.    453.     A 

(c)  Ashburn(r  v.  M'Giiire,  2  Bro.  bequest  of  10,000/.  sterling  "being 
C.  C.  108.  This  case  has  been  fol-  my  share  of  the  capital  now  en- 
lowed  by  Chaworth  v.  Beech,  4  Ves.  gaged  in  the  banking  business," 
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are,  in  one  sense  only,  specific,  viz.,  that  against  all  other  general 
legatees  they  have  a  precedency  of  payment  out  of  the  debt  or 
security :  but  in  another  sense  they  are  general,  since,  if  the 
debt  be  not  in  existence  at  the  testator's  death,  or  if  it  be  in- 
sufficient to  pay  the  legacies,  the  legatees  will  be  entitled  to 
satisfaction  out  of  the  general  estate  of  the  testator  (//).  This 
general  rule  is  obviously,  as  in  the  case  of  a  legacy  out  of  stock, 
subject  to  be  controlled  by  the  manifest  intention  of  the  testator 
to  bequeath  so  much  of  the  kloitknl  debt  (/). 

The  income  arising  from  personalty  specifically  bequeathed 
is  apportionable  under  the  Apportionment  Act,  1870  (A-),  as 
between  the  specific  legatee  and  the  estate  of  the  testator  (/). 

2.  Bequests  2.  Becj[uests  connected  with  the  realty.     Every  devise  of  land 

with  the  is  specific  (;;/) ;  and  so  a  bequest  of  a  lease  for  years  of  a  farm  (»), 

realty.  ^^  ^£  tithes  (o),  is  a  specific  legacy. 

So  a  bequest  of  a  rent  out  of  a  term  of  years  is  specific  :  as 
where  the  testator  bequeathed  40/.  a  year  to  A.  for  life,  out  of 
his  chattel  estate  at  Kenn,  and  10/.  a  year  to  B.  for  life,  out  of 
the  same  estate,  which  he  gave  to  C.  ;  these  several  bequests 
were  held  specific  {p).  But  if  it  be  apparent  that  the  testator's 
meaning  is  to  give  the  legatee  an  annuiti/  at  all  events,  the 
legacy  will  be  a  general  one,  though  it  is  directed  to  be  paid  otct 
of  an  estate  or  the  rents  of  it ;  consequently,  though  the  fund, 

was  held  by  Eomilly,  M.  E.,  to  be  173.     It  was  at  one  time  supposed 

a  demonstrative  legacy :    H})arrow  that  since  the  Wills  Act  (1  Vict. 

V.  JosseJyn,  16  Beav.  135.  c.   26),  a  residuary  devise  of  real 

(A)  For  examples,  see  Roberts  v.  estate  is  not  specific :  Dady  v.  Hart- 

Pocock,  4  Ves.  150 ;  Smith  v.  Fitz-  ridge,  2  Dr.  &  Sm.  236 ;  but  it  is 

(jerald,  3  Yes.  &  Beam.  5  ;  Acton  v.  now  established  that  a  residuary 

Acton,  1  Meriv.  178;  ante,  i^.  913,  devise  ranks    for  the  purpose    of 

note  {ii).  payment  of  debts  pari  passu  with 

(?)  Badrick    y.    Stevens,    3    Bro.  specific  devises.     See  post,  p.  1319, 

C.  C.  431.  and  the  cases  cited  in  note  (o). 

(A-)  33  &  34  Vict.  c.  35.  ('0  Lotg  v.   SJwrt,   1    P.    Wms. 

(0  Pollock  V.  Pollock,  L.   E.   18  403. 

Eq.    329,    in   which    case   Malins,  (<>)  Eudstone  v.  Anderson,  2  Ves. 

V.-C,  corrected  his  expression  to  Sen.  418  ;  Hone  v.  Medcraft,  1  Bro. 

the  contrary  in  Whitehead  v.  White-  C.  C.  263. 

head,  L,  E.  16  Eq.  528.     See  also  (p)  Long  v.  Short,   1    P.  Wms. 

Capron  v.   Capron,  L.    E.    17  Eq.  403;  and  see  the  extract  from  Eeg. 

288 ;  HasJuck  v.  Pedley,   L.  E.  19  Lib.  in  Cox's  note.     See  also  Creed 

Eq.  21\,per  Jessel,  M.  E.  v.  Creed,  11  01.  (S:  F.  508,  by  Lord 

(??i)  Forrester    v.    Leigh,    Ambl.  Cottenham. 
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out  of  which  the  legacy  is  directed  to  he  paid,  should  fail,  the 
legatee  will  ho  entitled  to  have  his  legacy  made  good  out  of  the 
general  personal  estate  (</). 

So  if,  instead  of  an  annuity,  a  gross  sum  he  given  out  of  a 
term  or  estate,  it  would  seem  that  sucli  hequest  would  operate 
as  a  charge  only  on  the  property  and  he  considered  as  a  de- 
monstrative legacy,  i.e.  the  gift  of  so  much  money,  intended  for 
the  legatee  at  all  events,  with  a  fund  (the  estate)  particularly 
referred  to  for  its  payment ;  so  that  if  the  estate  be  not  the 
testator's  property  at  his  death,  the  legacy  will  not  fail,  hut  h^ 
payahle  out  of  his  general  assets  (r).  This  is  another  instance 
of  a  bequest  in  the  nature  of  a  specific  legacy,  or  a  demomtrative 
legacy. 

Accordingly,  in  the  case  of  Willox  v.  Rhodes  (*•),  a  testator 
gave  a  number  of  legacies,  adding,  "  I  guarantee  my  estate 
at  C.  for  the  payment  of  the  above  legacies ;  "  and  in  the 
subsequent  part  of  his  Will  he  gave  many  other  legacies :  It 
was  holden,  that  the  first  class  of  legacies  were  not  specific, 
and,  failing  the  estate  at  C,  were  to  be  borne  by  the  general 
personal  estate  [t). 

But  though  general  legacies  do  not  become  specific  because 
they  are  charged  upon,  or  payable  out  of  the  proceeds  of  real 
estate,  yet  if  the  testator  direct  his  freehold  or  leasehold  estates 
to  be  sold,  and  dispose  of  the  proceeds  in  such  a  form  as  to 
evince  an  intention  to  bequeath  them  specifically,  the  legacy 
will  be  properly  specific  {u).  So  if  a  testator  simply  charges  his 
real   estate  with   a   sum   of  money,  and   then   bequeaths  the 

{q)  Mann  \.   Cojuland,  2  Madd.  estate  which  he  assumes  will  pro- 

223;    Vichers  v.  Pouml,  6  H.  L.  C.  duce    a    given   siun,    or    with    an 

885.  ascertained  fund,  in  which  case  it 

(r)  Havik  v.  Blacket,  1  P.  Wms.  is  indifferent  whether,  after  he  has 

778 ;  Fowler  v.  WiJJomjhhj,  2  Sim.  gi^^n  certain  portions,  he  specifies 

&  Stu.  354 ;   Livesay  v.  Redfern,  2  ^^^     remainder     by     stating     its 

Y.  &  Coll.  90.  amount,  or  by  comprising  it  imder 

(.)  2  Euss.  Chanc.  Cas.  452.  *^^  *^™   «*   "resklue"   {Petre  v. 


{t)  See   accord.    (Jreed    v.    Creetl, 


Petre,  14  Beav.  197,  200 ;    Elwes  v. 

11   m    ^    -c^    -in    1,    T     A  n  4.,  Causton,  30  Beav.  554,555;    WaJ- 

11  CI.  &  1^  olO,  by  Lord  Gotten-  ,  ,    .,  t    -o     •   -r.      .-,-n 

•^  pole  V.  Aptlwrp,  L.  E.  4  Eq.  3/); 

but  does  not  apply  where  the  tes- 

(m)  Page  v.  LeapingiveU,  18  Ves.       tator  does  not  know  the  amount  of 

463;   M^iUinms  Y,  Hughes,  2-i  Beay.      the  fund,   nor  could  be  taken  to 

474.      The    authority   of    Page  v.      have  acted  on  a  conception  of  it : 

Leapirigwell     [ubi    supra)     applies      De  Lisle  v.  Hodges,  L.  E.  17  Eq. 

where  the  testator  disposes  of  an      440. 
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money  so  charged,  the  reul  estate  alone  is  liable  to  the  pay- 
ment (.r).  Again,  if  annuities  are  given  as  specific  interests  in 
the  real  estate,  they  will  not  be  affected  by  a  general  charge  of 
legacies :  and  if  the  land  be  sold  for  the  payment  of  the 
legacies,  it  must  be  sold  subject  to  the  annuities ;  or  if  sold 
discharged  of  them,  the  proceeds  must  be  subject  to  the  same 
liability,  inasmuch  as  such  annuities  are,  as  to  the  real  estates, 
entitled  to  priority  over  the  legacies  (//) . 


3.  Bequests 
contained  in 
a  residuary 
clause : 


bequest  of 
general  per- 
sonal estate 


\\  "Rrvq-jygts  contained  in  a  residuary  clause  :  The  question, 
whether  such  bequests  are  specific  or  general,  may  become 
important,  where  it  is  contended  that  the  bequest  is  specific,  so 
as  to  exonerate  the  personal  estate,  which  is  the  subject  of  it, 
from  debts  and  legacies,  and  charge  the  realty  therewith  {z)  ;  or 
where  the  personal  estate  so  bequeathed  comprises  property 
which  is  wearing  out  rapidly  (such  as  leaseholds  or  Long 
Annuities),  and  it  is  given  to  one  for  life,  remainder  to 
another. 

The  bequest  of  all  a  man's  personal  estate  generally  is  not 
specific :  the  very  terms  of  such  a  disposition  demonstrate  its 
generality  {(i).  And  the  circumstance  of  the  bequest  of  the 
general  personal  estate  being  in  the  same  sentence  with  that  of 
the  real,  the  devise  of  which  is  naturally  specific,  will  not  be 
sufficient  to  make  it  a  specific  legacy  (i) . 

But  if  a  man  having  personal  property  at  A.  and  elsewhere, 
bequeath  all  his  personal  estate  at  A.  to  a  particular  person,  the 
legacy  is  specific ;  and  if  there  is  a  deficiency  of  assets  to  pay 
other  legacies,  such  a  legacy  will  not   abate  with  the   other 


(jc)  Dichin  v.  Edwards,  4  Hare, 
273,  276.  See  also  Williams  v. 
Hughes,  24  Beav.  474,  480. 

{y)  Spong  v.  Spong,  3  Bligh, 
N.  S.  84 ;  Creed  v.  Creed,  11  CI.  & 
F.  491,  507;  Conron  v.  Conron,  7 
H.  L.  C.  168. 

(z)  See  'post,  p.  1319  et  seq. 

(a)  Fairer  v.  Park,  3  C.  D.  309 ; 
Ouseley  v.  Anstruther,  10  Beav. 
543;  cf.,  however,  Shvpheard  y. 
Beetham,  6  C.  D.  597,  -wliere  a  be- 
quest to  a  hospital  of  ' '  all  other 
my  personal  estate  and  effects 
which  I  can  by  law  bequeath  to 


such  an  institution,"  was  held  to 
be  specific.  See  also  Poiuell  v. 
Riley,  L.  E.  12  Eq.  175.  In  Jones 
V.  Bruce,  11  Sim.  221,  228,  Sir  L. 
Shadwell  said  that  the  gift  of  the 
whole  personal  estate  was  as  specific 
as  if  the  testator  had  enumerated 
every  chattel  and  then  said,  ' '  I 
give  them  to  my  wife."  That 
dictum  (which  was  not  necessary 
for  the  decision)  is  disapproved  by 
Lord  Selborne  in  Rohertson  y. 
Broadhent,  8  App.  Cas.  812,  816. 

(6)  Hoive  V.  Lord  Dartmouth,   7 
Yes.  138. 
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legacies  (c) .  So  where  the  testator  bequeaths  the  residue  of  all 
his  personal  estate  in  the  Inland  of  Jamaica^  this  is  a  specific 
legacy  {(I)  :  and  so  is  a  bequest  of  all  the  testator's  goods  and 
chattels  in  a  particular  county  {e). 

A  general  residuary  clause  is  not  the  less  general  because  it  residuary 
contains  an  enumeration  of  some  of  the  particulars  of  which  it  taining  an 
may  consist  (/) .    Nor  does  the  fact  that  a  specific  legacy  is  given  enumeration 
or  a  specific  part  of  the  personalty  excepted  out  of  a  general  things : 
residue,  make  a  gift  of  that  general  residue  specific  {g) .     But 
cases  of  this  kind  obviously  dejiend  on  the  construction  of  the 
particular  Will  in  which  the  gift  is  found :    And  sometimes 
where  there  has  been  an  enumeration  of  items  coupled  with  a 
gift  of  the  general  personal  estate,  the  particidar  items  have 
been  held  not  to  be  included  in  the  general  personal  estate,  but 
to  be  disposed  of  specifically  {/i). 


(c)  Treat.  Eq.  B.  4,  Pt.  1,  Ch.  2, 
s.  5 ;   Siojer  v.  Sayer,  2  Vern.  G88. 

{(1)  Nisheft  V.  Murray,  5  Ves. 
150.  See  also  Iiubinsan  v.  Webb, 
17  Beav.  2G0. 

(e)  Moore  \.  Moore,  1  Bro.  C.  C. 
127.  So  of  all  the  goods  in  a  par- 
ticular room :  Green  v.  Symonds, 
1  Bro.  C.  C.  129,  in  notis :  or  of 
"all  plate,  linen,  and  furniture  in 
my  house  at  A.,  or  wliicli  shall  be 
therein  at  the  time  of  my  decease" : 
Gciyre  v,  Gayre,  2  Vern.  538  ; 
Shaftesbury  y.  Shaftesbury,  ibid. 
747  ;  Land  v.  Devaynes,  4  Bro.  C.  C. 
537. 

(/)  Tazjlor  v.  Taylor,  6  Sim.  246 ; 
Pichup  V.  Atkinson,  4  Hare,  628; 
Sutherland  v.  Cooke,  1  Coll.  502. 
In  Clarl-e  v.  Butler,  1  Meriv.  304, 
the  bequest  was  as  follows:  "As 
to  all  that  my  leasehold  house  in 

L ,  and  all  my  household  goods 

and  furniture  there  and  at  S , 

and  as  to  all  my  plate,  linen,  china, 
pictures,  live  and  dead  stock,  and 
all  the  residue  of  my  goods,  chattels, 
and  personal  estate,  &c.,  I  give 
and  be([ueath  the  same  to  A. : "  By 
a  codicil  he  revoked  the  bequest 
"of  the  residue"  to  A.,  and  gave 


' '  the  residue  of  his  said  personal 
estate  "  to  B.  :  And  Sir  W.  Grant, 
M.  E.,  held  that  the  gift  of  the 
general  residue  only,  and  not  of 
the  articles  enumerated,  was  re- 
voked by  this  codicil.  In  Taylor 
V.  Taylor,  ubi  supra.  Sir  L.  Shad- 
well  distinguished  the  Will  before 
him  from  that  which  was  under 
consideration  in  Clarke  v.  Butler, 
on  the  ground  that  in  the  latter 
case  the  gift  was  divided  into  two 
distinct  sentences,  and  the  judg- 
ment as  to  all  the  things  not  con- 
nected with  the  leasehold  house, 
though  given  in  a  weak  form,  was 
supported  by  the  gift  in  the  second 
codicil :  whereas,  in  the  Will  before 
him,  there  was  no  division  of  the 
sentence,  and  the  things  specifically 
named  could  not  be  separated  from 
those  given  in  general  terms. 

(y)  Be  Ovey,  20  C.  D.  676. 
AEBrmed  on  appeal  to  the  House  of 
Lords,  sub  nam.  Bobertson  v.  Broad- 
bent,  8  App.  Cas.  812. 

(/;)  Fit7AviUiam  V.Kelly,  10  Hare, 
274,  by  Wood,  V.-C.  ;  Mills  v. 
Brown,  21  Beav.  1;  BetJiuue  v. 
Kennedy,  1  Mylne  &  Cr.  114.  But 
generally  items    included    in    the 
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An  indication  in  the  Will  of  an  intention  that  the  property 

should  continue  to  ho  enjoyed  hy  the  tenant  for  life  in  .yM'rie  as 

it  existed  at  the  date  of  the  Will,  does  not  make  a  legacy  specific 

in  its  strictest  sense  (/) . 

in  what  cases       If  a  person  bequeaths  personal  property  spccificdili/  to  one 

property  ia      pcrson  for  life,  with  remainder  over  afterwards,  it  is  clear  that 

bequeathed      |-]^q  property  must  be  enjoyed  in  fipccie  by  the  tenant  for  life, 

life,  remain-     notwithstanding  there  is  a  danger  that  one  object  of  the  testa- 

tenanVfor  li^e  ^*^^'^  bounty  will  be  defeated  by  the  tenancy  for  life  lasting  as 

shall  enjoy      long  as  the  property  endures  (./).     But  where  the  bequest  is  not 

in  specie :         Specific,  a  rulo  has  been  firmly  established,  which  is  usually  called 

The  rule  in      "  The  rule  in  Howe  V.  Lord  DdrtnwutJi,^^  having  been  laid  down 

Dartmouth.       and  acted  upon  by  Lord  Eldon  in  that  case  (/.•),  though  it  was 

not  the  first  decision  to  that  effect  (/).      The  effect  of  this  rule 

is,  that  where  a  testator  limits  personal  property  to  one  for  life 

with  remainder  over,  it  is  prinid  facie  to  be  intended  that  the 

testator  means  that  the  same  property  which  is  enjoyed  by  the 

tenant  for  life  should  go  to  those  entitled  in  remainder ;  and  if 

any  part  of  the  property  so  given  be  of  a  wasting  nature,  as 

Long  Annuities  or  leasehold  estate,  in  order  to  effectuate  this 

general  purpose  of  the  testator,  such  wasting  property  must  be 

sold  and  conrerfed  into  permanent  property;  in  other  words,  it 

must  be  invested  in  such  securities  as  are  approved  by  a  Court 

of  Equity,  for  the  benefit  of  all  persons  interested  in  it. 

But  it  is  quite  as  well  settled  as  the  rule  itself,  that  when  any 
indication  is  to  be  found  in  the  Will  of  an  intention  by  the  tes- 
tator, that  the  property  is  to  be  enjoyed  in  specie  in  its  existing 
state,  it  shall  be  so  enjoyed.  But  though  iu  such  case  invest- 
ments may  remain,  yet  debts,  such  as  turnpike  bonds,  must  be 
realised  (ni). 

The  rule  must  prevail  unless  some  expression  of  intention  can 
be  gathered  from  the  Will  that  the  property  is  to  be  enjoyed  in 
specie;  for  the  mere  absence  of  any  direction  to  convert  the 
property  is  not  suflScient  to  preclude  the  application  of  the 
rule(^?). 

residue  will  not  be  treated  as  spe-  &  Cr.  299, 

cific:   Be  TootaVs  Estate,  2  C.  D.  (J:)  7  Ves.  137.     See  ^jos^,  p.  1122. 

628;  Macdonald  v.  Irvine,  8  0.  D.  (?)  Piclxerimj  v.  Pickering,  4  M. 

101 ;  Be  Oreen,  40  C.  D.  610.  &  Cr.  298. 

(?■)  Pickering  v.  Pickering,  4  M.  (m)  Holgate  v.  Jennings,  24  Beav. 

&  Cr.  299.     See  Fielding  v.  Preston,  623. 

1  De  G.  &  J.  438,  444;   MiUs  v.  (h)  The  cases  decided  on  this  prin- 

Broivn,  21  Beav.  14.  ciple  will  be  found  collected  2^ost, 

(y)  Pickering  v.  Pickering,  4  M.  p.  1126. 
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SECTION  IV. 

Of  the  J)cf:cr/j)fio)/  of  Lc()i(vi('s. 

The  object  of  this  section  is  to  inquire,  to  wliat  property 
legatees  are  entitled  nnder  particular  modes  of  description  of  the 
thing  bequeathed. 

"  Goods,"  "  chattels."    The  word  "  goods  "  is  nomen  f/encrn/f.s-  "  Goods :  " 
■'<imu/if :  and,  when  construed  in  the  abstract,  will  corapreliend  all 
the  personal  estate  of  the  testator,  as  stock,  bonds,  notes,  money, 
plate,  furniture,  &c.     And  a  bequest  of  all  the  testator's  "chat-  "chattels: 
tels  "  will  have  the  same  effect  as  a  bequest  of  all  his  "  goods 
and  chattels"  (o).     So  the  word'"  effects,"  standing  alone,  will  '' effects:" 
pass  the  whole  of  the  testator's  residuary  estate  (;>).      So  the 
general  personal  estate  will  pass  under  a  bequest  of  the  testator's 

* '  property  "  ((7) .  "  propert j- : 


(0)  Co.  Lit.  118,  i;  Swinb.  Pt.  7, 
§  10,  pi.  8;  Crichtvn  v.  Byrnes,  3 
Atk.  62;  Kendall  v.  Kendall,  4 
Euss.  Clianc.  Cas.  370. 

(^>)  Camphell  v.  Prescott,  15  Yes. 
507;  HearneY.  Wigf/irdon,  6  Madcl. 
119;  Parker  v.  Marchaut,  1  Y.  & 
Coll.  Ch.  C.  290.  A  gift  of  "all 
my  fui'niture,  jjlate,  linen,  and 
other  effects  tliat  may  be  in  my  pos- 
session at  the  time  of  my  death," 
-was  held  to  pass  the  residuary  per- 
sonal estate  of  the  testatrix :  Hodg- 
son V.  Jex,  2  C.  D.  122.  And  see 
In  the  goods  of  Jitpp,  [1891]  P.  300. 
A  gift  of  "  my  sheep  and  all  the 
rest  residue,  moneys,  chattels,  and 
(dl  other  my  eff'eds,'"  passes  all  the 
freehold  as  well  as  the  personal 
estate :  Smyth  v.  Smyth,  8  C.  D. 
561.  But  a  bequest  of  any  money 
that  may  result  from  a  sale  of  my 
effects,  followed  by  a  specific  be- 
quest of  a  watch,  was  held  not 
sufficient  to  pass  the  residue  :  In 
the  goods  of  O'Loughlin,  L.  E.  2  P. 
&  D.  102.  See  Ponton  v.  Daun,  1 
Euss.  &  M.  402,  where,  imder  a 
bequest  of   ' '  all  other  my  estate 


and  effects  of  whatsoever  nature  or 
description,"  an  interest  in  a  part- 
nership was  held  to  pass.  In  the 
case  of  Hall  v.  Hall,  [1891]  3  Ch. 
389,  it  was  held  that  although  in  a 
Will  the  use  of  the  word  "  devise  " 
or  of  the  expression  "whatsoever 
the  same  may  be,"  would  not  of 
itself  be  enough  to  make  the  word 
"effects"  include  real  estate,  yet 
the  combination  of  "  devise  "  with 
the  words,  ' '  whatsoever  the  same 
may  be  and  wheresoever  the  same 
may  be  situate,"  followed  in  a  sub- 
sequent clause  by  the  word  "pro- 
perty" used  as  equivalent  to 
"  effects,"  was  enough  to  show  the 
intention  of  the  testator  to  dispose 
of  real  estate.  This  case  was 
affirmed  on  appeal,  [1892]  1  Ch. 
361.     And  seejjost,  p.  933,  n.  (r). 

(7)  Tyrone  v.  Waterford,  1  De  Gr. 
F.  &  J.  613.  A  testator  "devised 
and  bequeathed  his  lands  and  pro- 
perty whatsoever  in  Australia," 
together  with  the  arrears  of  rent 
to  A.  and  B.,  their  "heirs  and 
assigns :  "  this  was  held  to  pass  the 
testator's  personalty  in  Australia: 
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But  wlierG  the  bequest  is  of  "  all  my  goods  "  (or  "  of  all  luy 
cliattels")  at  a  paHicuIar  j^^ccc,  tlie  legacy  is  restricted  to  such 
things  only  as  saroiir  of  locaJifi/,  as  furniture  not  attached  to  the 
freehold,  plat(',  linen,  Bank-notes,  and  ready  money  (r).  And 
imder  such  a  bequest,  bonds  and  other  cJw.sch  in  action  do  not 
pass  (-s).  Nor  will  they  pass  by  a  bequest  of  "  all  things  "  in  a 
particular  house  (/).  'It  has  been  suggested,  indeed,  that 
exchequer  notes,  promissory  notes  payable  to  the  bearer, 
exchequer  bills,  and  bills  of  exchange  endorsed  in  blank,  being, 
according  to  modern  decisions  in  the  Courts  of  Law,  considered 
rather  as  money  in  possession  than  choses  in  action,  might  pass 
under  such  a  bequest  as  well  as  Bank-notes  (?0-     However,  in 


Rohinson  v.  W<hh,  17  Beav.  260.  A 
bequest  of  "my  property  not  in 
England  and  in  the  hands  of  my 
attorney  abroad,  consisting  of 
Russian  bonds,  &c.,"  was  held  to 
pass  all  the  testator's  propertj' 
abroad  witliout  limitations  :  Brake 
V.  Martin,  23  Beav.  89. 

(r)  Countess  of  AyJeshuri/s  Case, 
cited  by  Lord  Hardwicke,  in  Cliap- 
mnn  v.  Hart,  1  Ves.  Sen.  273 ; 
Green  v.  Symonds,  1  Bro.  C.  C.  129, 
1??  notis. 

(s)  Ibid.  Moore  v.  Moore,  1  Bro. 

0.  C.  127;  Jo7\es  v.  Sefton,  4  Ves. 
166;  Hertford  v.  Lowther,  7  Beav. 

1 .  But  a  bequest  of  ' '  all  my  estate 
and  effects  in  Mauritius"  was  held 
to  pass  the  unpaid  purchase-money 
of  real  estate  in  Mauritius  sold  by 
the  testator  to  persons  residing  in 
that  island :  Quthrie  v.  Walrond, 
22  C.  D.  573. 

[t)  Popham  V.  Lady  Aylesbury, 
Ambl.  68.  So  in  Fleming  v. 
Brook,  1  Scho.  &  Lefr.  318,  where 
the  bequest  was  of  all  testator's 
property  in  A.'s  house,  except  a 
p>articuJar  bond,  Lord  Eedesdale 
held  that,  in  spite  of  the  inference 
to  be  drawn  from  the  exception, 
chases  in  action  generally  did  not 
pass.  This  decision  has  been 
doubted.    SeeHotiunny.  Sutton,  15 


Ves.  319 ;  j^osf,  p.  932,  n.  (m).  But 
it  appears  to  be  recognized  by  Lord 
Cottenham,  when  Master  of  the 
Eolls,  in  Arnold  v.  Arnold,  2  Mylne 
&  K.  374.  The  case  of  Fleming  v. 
Brooh  {uhl  supra),  which  seems  to 
have  been  decided  on  the  authority 
of  Moore  v.  Moore,  1  Bro.  C.  C.  127, 
is  referred  to  with  disapproval  by 
Cotton,  L.  J.,  in  Be  Brater,  37  C.  D. 
481,  487,  who  says,  "In  Moore  v. 
Moore  the  words  were  *  goods  and 
chattels,'  and  Lord  Eedesdale  said 
that  goods  and  chattels  did  not 
apply  to  notes,  bills  of  exchange, 
or  bonds,  and  there  was  not  anj^- 
thing  to  give  a  more  enlarged 
meaning  to  those  words.  I  do  not 
think  that  the  case  of  Moore  v. 
Moore  has  the  effect  which  Lord 
Eedesdale,  according  to  the  report, 
seems  to  have  attributed  to  it." 
See  also  observations  of  Chitty,  J., 
in  Re  Robson,  [1891]  2  Ch.  559, 
where  under  a  bequest  by  a  testator 
of  his  desk  "  with  the  contents 
thereof,"  it  was  held  the  words  were 
sufficient  to  pass  all  the  choses  in 
action,  including  those  which  were 
negotiable  only  after  indorsement 
by  the  executors. 

(h)  Coll  ins  V.  Martin,  1  Bos.  & 
Pull.  648 ;  Wooley  v.  Bole,  4  B.  & 
A.  1.     See  ante,  p.  595. 
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Stuart  V.  Bute  (x),  Lord  Eldou  said,  "  I  liave  seen  Lady  Ayles- 
bury's case,  wliicli  is  also  mentioned  by  Lord  Mansjfield  in 
Miller  v.  Eace  (//) ,  but  has  never  been  cited  accurately  :  It  was 
a  bequest  of  '  my  house,  and  all  that  shall  be  in  it  at  my  death : ' 
Lord  Hardwicke  held  that  cash  passed,  and  Bank-notes,  which 
Lord  Hardwic'ke  there,  I  do  not  know  why,  considered  as  cash, 
but  not  promissory  notes  and  securities,  as  they  were  the 
evidence  of  title  to  things  out  of  the  house,  and  not  things  in  it : 
Bank-notes  I  think  just  in  the  same  situation."  In  Brooke  v. 
Turner  (z),  a  testatrix  bequeathed  to  her  niece,  her  pictures  and 
her  collection  of  coins  (except  those  of  the  two  last  and  present 
kings)  in  and  about  her  dwelling-house ;  and  all  the  residue  of 
her  estate,  both  real  and  personal  (except  as  otherwise  disposed 
of),  she  gave  to  her  grandchildren  ;  and  she  directed  that,  from 
and  after  the  day  of  her  interment,  all  the  property  over  which 
she  had  any  disposing  power,  in  and  about  her  dwelling-house 
(except  what  she  had  otherwise  given)  should  belong  to  her 
niece,  and  not  be  subject  to  diminution  except  by  her  personal 
act  and  authority  :  After  the  testatrix's  death,  guineas,  sove- 
reigns. Bank  of  England,  country  bank,  and  promissory  notes, 
and  a  mortgage,  to  a  large  amount  in  the  whole,  were  found  in 
her  house  :  And  Sir  L.  Shadwell,*Y.-C.,  held,  that  the  niece 
(notwithstanding  an  annuity  and  a  sum  in  gross  were  given  to 
her  by  the  Will)  was  entitled  to  the  guineas  and  sovereigns,  and 
also  to  the  Bank  of  England  notes,  but  not  to  the  country  bank 
or  promissory  notes,  or  the  mortgage :  His  Honour  observed, 
that  Lord  Hardwicke  held  that  Bank  of  England  notes  passed 
under  the  bequest  in  Ladi/  Aylesbury's  Case,  and  that  Lord 
Eldon,  though  he  expressed  a  doubt  as  to  the  principle  of  that 
decision,  did  not  expressly  overrule  it(r/).     Again,  in  Hertford 

(.r)  11  Ves.  662;  S.  C,  in  Dom.  are  cases  wliere  a  gift  of  property 

Proc.  1  Dow.  73.  in   a  particular  locality  has  been 

(y)  1  Bur.  457.  held   to  include   debts    due    from 

(z)  7  Sim.  671.  persons  in  that  locality.     See  Nis- 

(o)  See    also    Lord    Eedesdale's  belt  y.  Murray,  5  Yes.  149;  Arnold 

judgment    in    Fleming    v.    Brook,  v.  Arnold,  2  M.  &  K.  365 ;   Tyrone 

iScho.  &Lefr.  319,  and  Lord  Lang-  v.  Waterford,  1  De  G.  F.  &  J.  613, 

dale's  in    Hertford  y.    Lowther,    7  625.     It  would  seem  that  the  latter 

Beav.  9.     It  will  be  observed  that  cases  go  upon  this,  that  there  was 

although  there  are  a   great  many  in  the  Wills  a  sufficient  indication 

cases  which  lay  down  that  clwses  of  intention  to  include  under  the 

■in  action  cannot  be  referred  to  as  description   of  property  in  a  par- 

of  any  particular  locality,  yet  there  ticular  place  that  which  really  can- 

W.E. — VOL.  I.  3  O 
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V.  Loicthcr  {b),  it  was  held  by  Lord  Langdale,  M.  11.,  that  a 
bequest  of  "  all  the  goods  and  chattels,  pUxte,  linen,  money  at 
the  bankers,  or  stock  in  the  Monte  de  Milano,  linen,  horses, 
carriages,  &c.,  I  may  die  possessed  of  at  Milan,"  did  not  pass 
Polish  certificates  and  Neapolitan  bordereaux  (being  government 
obligations)  there  situate,  entitling  the  bearer  to  receive  the 
interest  and  capital  at  a  future  time :  inasmuch  as  the  authori- 
ties determine,  that,  in  such  cases,  c/ioses  in  action,  except  Bank- 
notes, are  not  to  be  considered  as  having  the  locality  of  the 
places  where  the  securities  are.  It  was  further  held  that  such 
securities  could  not  be  considered  as  money  or  cash :  And  that, 
not  having  their  locality  at  Milan,  they  did  not  pass  under  the 
words  "  &c.  at  Milan."  This  decision  was  affirmed  on  appeal 
to  the  Lord  Chancellor  (c). 
"household  By  the  term  " household  goods,"  everything  of  a  permanent 
nature,  i.e.,  articles  of  household  use  which  are  not  consumed  in 
their  enjoyment,  that  were  used  in,  or  purchased,  or  otherwise 
acquired  by  a  testator,  for  his  house,  Avill  pass  to  the  legatee. 
But  goods  in  his  house,  which  are  also  goods  in  the  way  of  his 
trade  or  business,  will  not  pass  :  as  where  the  testator,  under  a 
contract  with  government,  was  possessed  of  seven  hundred  beds, 
which  he  employed  in  entertaining  sick  and  wounded  seamen  of 
the  Eoyal  Navy  {(/). 

Plate  will  pass  by  this  term  (e),  and  it  shoidd  seem  that  it  is 
not  of  any  consequence  whether  the  plate  was  in  common  use  or 
not,  provided  it  were  suitable  to  the  situation  and  quality  of  the 
testator  (./'). 

not   have   any  locality.      See  per  showed  that  there  was  nothing  at 

Cotton,   L.  J.,   in    Be    Prater,    37  all  at    the  bank    to  which   these 

C.   D.   481,    486.      It  would   seem  words  could  apply,  and  that  such  a 

that  in  construing  such  words  re-  construction  would  render  the  be- 

specting  property  described  locally,  quest  insensible. 

the  older  cases  do  not  give  them  a  {b)  7  Beav.  1. 

stereotyped  meaning,  but  in  every  (c)  See  7  Beav.  Addenda  et  Cor- 

Will  such  words  must  receive  light  rigenda. 

and  colour  from  the  context  and  (d)  Pratt  y,  Jackson,  2  P.  Wms. 

circumstances  of  the  testator.     See  302 ;  S.  C. ,  in  error,  1  Bro.  P.  C. 

per  Bowen,  L.  J.,   ibid.   488.     In  222,  Toml.  edit. 

this  case  the  decision  was  largely  (c)  LiJJcott  v.   Compton,  2  Vern. 

based  upon  the  ground  that  if  the  638  ;  Snelson  v.  Corbett,  3  Atk.  370. 

strictest  and  narrowest  construction  (/)  Kelly  v.  Powleft,  Ambl.  605, 

was  put  upon  the  words  employed  approved    by    Lord    Alvanley    in 

by  the  testator,  "  my  property  at  Porter    v.    Tour  nay,    3    Ves.    313. 

Eothschild's  Bank,"   the  evidence  But  the  judgments  in  all  the  older 
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But  articles  found  in  the  house  whose  use  is  in  their  con- 
sumption, as  malt,  hops,  or  victuals,  will  not  pass  {<j).  Nor  will 
guns  and  pistols  pass,  if  used  in  riding  and  shooting  of  game, 
though  they  may  in  some  sense  be  for  defence  of  the  house  : 
but  a  clock  in  the  house,  if  not  fixed  thereto,  will  be  included  in 
the  words  "  household  goods  "  (//). 

Where  the  testator   directed  that   all  his   plate,  furniture,  'wTf'^T'^ 
household  goods,  &c.,  &c.,  and  other  "  goods  and  chattch^''  &c.,  in  and  about 
&c.,  which  should  be  in  and  about  Ids  dn-cHing-house  and  oi(f//ouses    '^  '^"■^" 
at  A.  at  his  death,  should  be  enjoyed  by  such  person  as  should 
be  entitled  to  his  estate  under  his  son's  marriage  settlement ; 
Lord  Henley  held  that  running  horses  were  within  the  words  (/) . 

In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the 
residue  of  his  personal  estate  and  effects,  except  such  part  as 
should  be  in  and  about  his  house  at  C,  which  part  he  gave  to  his 
son,  and  directed  the  household  furniture  to  go  as  heirlooms  : 
In  an  iron  chest  at  C,  in  which  the  steward  kept  the  cash,  was 
found  a  bond  for  arrears  of  rent,  and  the  sum  of  379/,  3.s.  dd.  in 
cash  ;  Lord  Loughborough  decided  that  the  bond  and  cash  did 
not  pass  to  the  son  ij;). 

The  words  "  goods,"   "  chattels,"  and  other  general  terms,  if  "G-oods"  and 
coupled  with   other  words   of   a  limited  signification,  will  be  words're- 
restrained  to  things  ejusdem  generis.     Thus,  where  the  testator  ^^'^''*^'^,^^. 
bequeathed  to  his  niece  all  his  goods,  chattels,  household  stuff, 
fiu'niture,  and  other  things,  which  should  be  in  his  house  at  A., 
it  was  decreed  that  cash  found  there  at  the  testator's  house  did 
not  pass  ;  for  by  the  words  "  other  things  "  should  be  intended 
things  of  like  nature  and  species  with  those  before  specified  [1). 

cases  rely  on  the  plate  being  com-  of  Knigiit  Bruce,  V.-C,  in  Parker 

monly  used  by  tbe  family.  v.  Marchant,   1  Y.  &  Coll.  Ch.  0. 

{g)  Slanniiuj  \.  Style,  3  P.  Wms.  301—304 ;  MulUns  v.  Bmith,  1  Dr. 

334.  &  Sm.  204 ;   Clifford  v.  ArinuMJ,  1 

(70  Hid.     See  also  Cole  v.  Fitz-  De  G.  F.  &  J.  307;  In  the  goods  of 

gerald,   1    Sim.   &   Stu.    189;  2^ost,  Ludlow,  i  Sw.  &Tr.  29;  Mantonw. 

p.  935.  Tabois,  30  C.  D.  92.     The  expres- 

(i)  Ooiver  Y.  Goiver,  Ambl.  61.  sion  "  &c."  refers  only  to  property 

{li)  Jones  V.  Sefton,  4  Ves.  166.  ejusdem  generis  :  Newman  v.  Neiu- 

{1)   Trafford    v.    Berrige,    1    Eq.  man,   26   Beav.    220  ;    Barnahy  v. 

Cas.   Abr.   201,    pi.    14.      See  for  Tassell,  L.  E.    11   Eq.  363.      But 

other  instances,  Rawlings  v.  Jen-  see  Chapman  v.  Chapman,  4  C.  D. 

nings,   13   Ves.   39,  46 ;    Collier  v.  800,  where  the  residue  was  held  to 

_  Squire,    3   Euss.    Chan.   Cas.   467;  pass  on  the  ground  that  "  although 

Lamphier    v.    Desj>ard,    2    Dr.    &  the  words  which  the  testator  used 

Warr.  59.     See  also  the  judgment  were  not  artistic,  still  they  lead  to 

3  o2 
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But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen, 
houseliold  goods,  and  other  effects,  )iiO)ici/  excepted,  Lord  Eldon 
held,  that  although  it  was  now  settled  that  the  words  "other 
effects  "  mean,  in  general,  effects  ejusdcm  generis,  yet  in  this  case 
all  the  residuary  estate  (including  leaseholds,  stock,  a  promissory 
note,  jewels,  wearing  apparel,  a  carriage,  wines,  &c.),  except 
money,  should  pass :  for  the  disposition,  by  reason  of  the  express 
exception,  must  be  taken  to  comprehend  all  that  ahe  Jtad  not 
excluded,  which  was  money  only  {m). 

Several  other  authorities  may  be  found,  which  show  that  this 
rule  is  not  of  universal  application  {)i). 

In  Kendedl  v.  Kendall  {o),  it  was  holden  by  Lord  Lyndhurst 
that  a  bequest  of  "  all  monies,  goods,  chattels,  clothing,  ^c,  my 
property,  which  may  remain  after  paying  my  funeral  expenses 
and  debts,"  would  pass  the  testator's  interest  in  stock  and 
money,  inasmuch  as  the  words  "  monies,  goods,  and  chattels," 
would  pass  the  whole  personal  estate,  including  stock,  and  the 
introduction  of  the  words  "  clothing,  &c.,"  was  not  for  the 
purpose  of  qualifying  the  former  terms,  but  resulted  from  the 
anxiety  of  the  testator  to  enumerate  every  species  of  property 
which  occurred  to  him  ( p) . 

So  in  Arnold  v.  Arnold  (5),  the  testator  by  a  Will  executed  in 
India,  where  he  and  his  family  then  resided,  bequeathed  among 
other  legacies,  "to  my  dear  wife  1,000/.  sterling,  also  my  wines 
and  property  in  England  : "  Lord  Cottenham  held,  that  the 
widow  took  all  the  several  descriptions  of  the  testator's  j)roperty 

only  oue  possible  conclusion,  viz.,  and  inaccurate  enumeration  of  the 

that  lie  intended  to  make  his  wife  particulars    of    the    specific    gift  : 

his  universal    residuary  legatee,"  West  v.  Lawson,  11  H.  L.  C.  375, 

2)er  Jessel,  M.  E.,  p.  801;  cf.  King  384.      See    also    Dc(m    v.    Gibson, 

V.    George,  4  C.  D.  435;    5  0.  D.  L.  E.  3  Eq.  713,  717  ;  and  cf.  Cam- 

627.  bridge  v.  Bous,  8  Ves.  12. 

(m)  Ilotham  v.   Sutton,   15   Ves.  (0)  4  Euss.  Chanc.  Cas.  360.     See 

319.     See  accord.  Ivison  v.  Gassiot,  also  Flemivg  v.  Burroivs,   1  Euss. 

3  De  G.  M.  &  G.  958.     See  also  Chanc.  Cas.  276. 

Brooke  v.  Turner,  ante,  p.  929.  (jo)  See  further  Gover  v.  Davis, 

(n)  Parher  v.  Marchant,  1  Y.  &  29  Beav.  222 ;  Swinfen  v.  Stvinfen, 

C.  Ch.  C.  290,  301,  302;   Chapman  ibid.  207;  Nugee  v.  Chapman,  ibid. 

v.  Chapman,  4  CD.  800 ;  and  post,  290;  Molyneux  v.  Rowe,  8  De  Or. 

note  (r).     Most  of  the  exceptions  M.  &  G.  368  ;  In  the  goods  of  Good- 

fall  -within  another  rule,  viz.,  that  yar,    I   Sw.    &   Tr.    127;    King  v. 

the  entirety  which  has  been   ex-  George,  4  C.  D.  435  ;  5  C.  D.  627 ; 

pressly  and  definitely  given   shall  Be  FJedu'ood,  15  C.  D.  594. 

not  be  prejudiced  by  an  imperfect  {q)  2  M.  &  K.  365. 
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wliich  tho  Master  had  reported  to  have  been  in  England  at  the 
time  of  his  deatli ;  inchiding  cash  and  bills  in  tho  hands  of  his 
bankers  and  a  reversionary  interest  in  the  three  per  cents.  And 
his  Lordship  observed,  that  the  mere  enumeration  of  particular 
articles,  followed  by  a  general  bequest,  obviously  did  not  of 
necessity  restrict  the  general  bequest ;  because  a  testator  often 
throws  in  such  specific  words,  and  then  winds  up  the  catalogue 
with  some  comprehensive  expression,  for  the  very  purpose  of 
preventing  the  bequest  from  being  so  restricted :  The  learned 
Judge  added  that  he  had  been  unable  to  discover  any  instance 
in  which  the  word  "  property  "  had  been  confined  to  articles  of 
the  description  before  enumerated,  unless  where  other  expres- 
sions occurred  from  which  it  was  clear  that  the  word  was  not 
used  in  its  ordinary  sense. 

Again,  the  word  "  effects,"  when  inserted  in  a  residuan/  dis- 
position, will  not  be  confined  to  articles  cjusdem  gown's  with 
those  preceding  it :  Thus  where  the  bequest  was  of  all  the 
testator's  sugar-house,  &c.,  stock,  with  jewels,  plate,  household 
goods,  furniture,  and  all  effects  whatsoever,  the  general  residue 
passed  (r). 

An  instance  of  the  restraint  of  general  words  by  the  context 
may  be  adduced  in  the  doctrine,  that,  where  the  legatee  has  a 
moxei/  legacy,  this  cu'cumstance  is  to  be  considered  as  clearly 
manifesting  an  intention  to  confine  the  import  of  the  word 
"  goods "  or  the  like,  so  as  to  prevent  it  passing  ready 
money  (.s). 

"Household  furniture:"    By   this   expression,  all  personal  "Household 
chattels  will  pass  that  may  contribute  to  the  use  or  convenience 
of  the  householder,  or  the  ornament  of  the  house  (/),  as  plate, 
linen,  china,  both  useful  and  ornamental,  and  pictures  (iC)  :  But 

(r)  CampbeU  v.  Prescott,  15  Ves.  Str eatfield  v.  Cooper,  27  Beav.  338. 

500;  Mitchell  v.  Mitchell,  5  Madd.  (s)  Rolerts  v.  Kuffin,  2  Atk.  113. 

69.     See  also  FarJcer  v.  Marchant,  See  Broolce  v.  Turner,  ante,  p.  929. 

1  Y.  &  CoU.  Ch.  C.  290;    Fisher  v.  {t)  By  Sir  T.  Clarke,  M.  E.,  in 

Ilepburn,   14  Beav.   626 ;    Be  Ken-  Kelly  v.  Powlett,  Ambl.  610.     See 

dalfs  Trust,  14  Beav.  608 ;  Everall  also  Cole  v.  Fitzgerald,   1  Sim.   & 

v.  Browne,  1  Sm.  &  G.  368  ;    Dean  Stu.  189 ;     Tempest  v.    Tempest,    2 

V.  Gibson,  L.  E.  3  Eq.  713;    In  the  Kay  &  J.  635  ;    Field  v.  PecUtt,  29 

goods  of  Sharman,  L.  E.  1  P.  &  D.  Beav.  573. 

661;    Hodgson  v.  Jex,  2  C.  D.  122.  (»)  Kelly  v.  Poivlett,  Ambl.  611. 

So  copyliolds  were  held  to  pass  by  See     ante,    p.    930,    as    to    plate, 

tho  words  ' '  money,  property,  and  Whether  a  bust  will  pass  under  the 

effects"    aided    by    the    context:  words  "  household  goods,  fiu-niture. 
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goods  or  plate  iu  the  possession  of  the  testator  in  the  Avay  of  his 
trade,  will  not  pass  [x]  :  nor  books  {y)  :  nor  wines  [z).  As  a 
general  rule  a  bequest  of  "  household  furniture  "  will  not  pass 
the  tenant's  fixtures  in  a  leasehold  house  occupied  by  the 
testator  {(i) . 

In  lie  Scton-8)nith  {b),  where  the  testator,  an  innkeeper, 
carrying  on  business  at,  and  the  yearly  tenant  of  the  lloebuck 
Hotel,  bequeathed  "  all  the  furniture  and  other  personal  effects 
belonging  to  me  and  which  at  the  date  of  my  death  are  at  the 
Roebuck  Hotel,"  to  W.,  and  gave  the  residue  of  his  personal 
estate  to  other  persons  ;  it  was  held  that  W.  was  entitled  to  the 
furniture,  linen,  plate,  glass,  china,  and  other  effects  at  the  hotel, 
whether  used  for  domestic  purj)oses  or  for  the  purposes  of  the 
hotel  business ;  but  not  to  the  trade  or  tenant's  fixtures. 

In  Cremorne  v.  Antrohus  (c),  a  testator  by  his  Will  bequeathed 
his  leasehold  dwelling-house,  together  with  all  his  pictures, 
prints,  drawings,  or  paintings  in  miniatui'e  or  enamel,  with  all 
his  gold  and  silver  coins,  medals,  watches,  and  trinkets,  of  every 
kind  whatsoever;  as  also  his  coaches,  carriages,  harness,  and 
furniture  to  the  same  belonging ;  and  also,  all  and  singular  the 
fixtures  appurtenant  to  his  said  leasehold  messuage,  together 
with  the  household  furniture,  plate,  linen,  wines,  liquors,  and 
other  his  estate  and  effects  whatsoever,  in  and  about  the  same, 
and  that  should  be  in  his  possession  at  the  time  of  his  decease, 
or  in  and  about  his  said  dwelling-house,  or  the  outhouses  and 
offices  appurtenant  thereto,  and  by  him  held,  used,  occupied,  and 
enjoyed  therewith  :  By  a  codicil  he  made  a  different  disposition 
of  the  house,  "  with  all  its  furniture  and  appurtenances  there- 

tLxtures,"    qitctre  :     see    WiUis    v.  311. 

Curteis,  1  Beav.  189.  (a)  Finney  v.  Orice,  10  C.  D.  13. 

(x)  Le  Farrant  v.  Spencer,  1  Ves.  There    may,    however,   be    special 

Sen.  97 ;  Manning  v.  Purcell,  1  Do  circumstances  in  particular    cases 

G.  M.  &  G.  55.  from   which  the  intention   of   the 

ly)  Bridyman  \.  Doe,  3  Atk.  202 ;  testator  to  pass  the  fixtiu-es  under 

Kelly  \.  PoivJett,  A.mhl.^l\;  Fvrter  the    word    "furniture"    may    be 

V.  Tournay,  3  Ves.  311.    But  books  gathered,  as  in  Puton  v.  Sheppurd, 

were  held  to  pass  upon  an  apparent  10  Sim.  186.     In  Planning  v.  Style, 

iotention  that  the  testator's  house  3  P.  Wms.  336,  Lord  Talbot  held 

should  not  be  dismantled,  but  kept  that  the  clock  of  the  house,  if  not 

as  a  residence .  for  his  widow  and  fixed  to  it,  was  included  in  a  bequest 

children:   Ouseley  \.  Anstrvtlier,  \Q  of  household  goods. 

Beav.  462.  {h)  [1902]  1  Ch.  717. 

{z)  Porter   v.    Tvurnay,    3    Yes.  (c)  5  Euss.  312. 
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unto  belonging: "  It  was  held  by  Lord  Lyndburst,  that  pictures 
placed  in  the  house  as  ornamental  furniture,  and  the  plate  and 
linen,  passed  by  the  codicil :  but  that  the  codicil  had  no  opera- 
tion on  the  disposition  made  by  the  Will  of  the  books,  the  gold 
and  silver  coins,  trinkets,  and  things  of  that  natm-e. 

In  Birch  v.  Daicson  (d),  A.  bequeathed  his  leasehold  messuage,  "  Fixed 

furniture, 
with  the  grates,  stoves,  coppers,  locks,  bolts,  keys,  bells,  and 

other  fixtures,  and  fixed  furniture,  to  V.  for  life  ;  and  the 
household  goods,  furniture,  plate,  linen,  china,  books,  wines, 
and  liquors,  and  other  properties  in  the  messuage,  not  being 
comprehended  under  the  preceding  terms,  fijctures  and  fixed 
ftd-iiifia-e,  to  Y.  absolutely  :  There  were  in  the  messuage,  look- 
ing-glasses, standing  on  chimney-pieces,  and  nailed  to  the  wall, 
and  a  bookcase  standing  on  (but  not  fastened  to)  brackets,  and 
screwed  to  the  wall :  and  the  Court  of  King's  Bench  held  that 
V.  took  only  a  life  interest  in  these,  because  they  came  within 
the  term  "  fixed  furniture." 

In  Cole  V.  Fitzgerald  {e),  it  was  held  by  Sir  John  Leach,  Y.-C,  ^g^^^Jg^'n"'*^ 
that  the  words  "  household  furniture  and  other  household  effects, 
of  or  belonging  to  the  testator's  dwelling-house  and  premises  at 
his  decease,"  comprised  all  property  in  the  house  or  on  the 
premises  intended  for  use  or  consumption  therein,  or  for  orna- 
ment thereof  ;  and  that  it  included  pistols,  apparatus  for  turning, 
models,  pictures,  an  organ,  a  parrot,  books  (/),  wine  and 
liquors ;  but  not  a  pony,  cow,  or  fowling-pieces,  unless  it  was 
proved  they  were  kept  for  defence  of  the  house  :  If  a  hay-stack 
was  only  for  use,  it  would  pass ;  if  for  sale,  it  would  not :  And 
this  decision  was  afterwards  affirmed  by  Lord  Lyndhurst  (//). 

In  Fitzgcrahl  v.  Field  (//),  the  testator  directed  that  his  house- 
hold furniture,  &c.,  and  utensils  in  and  about  his  mansion- 
house  at  H.,  should  go  with  the  mansion-house,  and  that  for 
that  purpose   his   trustees   should  make  an  inventory  of  the 

{(l)  2  Adol.  &  Ell.  37.     lu  Leigh  {e)  1  Sim.  &  Stu.  189. 

V.  Tmjlor,   [1902]   A.  0.  157,  vahi-  (y)  go  books  wiU  pass  under  a 

able  tapestries  affixed  by  a  tenant  bequest  of  "  other  articles  of  do- 

for  life  to  the  walls  of  a  bouse,  and  mestic  use  and  enjoyment :  "  Corn- 

removable  without  doing  any  struc-  wally.  Cornwall,  12  Sim.  303. 

tural  injury,  were  held  not  to  pass  ,  ,  „   -r,  r^^  r^        o,m 

-.1   XT   \d     \    ui.    ^1-  -1  {</)  3   Euss.     Chanc.     Cas.    301 

with  the  freehold  to  the  remainder-       ,  ,.        ,      ,,       ,  ,, 


man,  but  formed  part  of  the  per- 
sonal estate  of  the  tenant  for  Life. 
See  also  ante,  p.  551  et  seq.,  as  to 
what  are  fixtiuos.  (/<)  1  Euss.  Chanc.  Cas.  427. 


According  to  the  latter  reporter, 
the  Vice-Chancellor  declared  that 
the  parrot  did  not  pass. 
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"Stock  on 
farm :  " 


' '  Utensils  • 


Money:  " 


furniture,  &c.,  and  utensils,  which  should  be  found  in  and  ahoui 
his  mansion-houso  and  premises  at  the  time  of  his  decease  :  It 
Avas  holdeu  that  those  words  did  not  pass  farming  utensils  on 
lands  at  H.  occupied  by  the  testator  along  with  the  mansion- 
house. 

"  Stock  on  farm : "  By  this  term,  not  only  all  movcahle  pro- 
perty upon  or  belonging  to  the  farm  will  pass ;  but  also,  it 
would  seem,  growing  crops  (/)  ;  and  in  one  case,  from  the 
context,  it  was  held  to  include  stock  in  the  malt  trade  (A-). 

In  Stcicanl  v.  Cotton  (/),  a  testator  devised  a  farm  to  his  wife 
for  life,  remainder  to  A.  in  fee,  wdth  all  the  stock  which  should 
bo  on  it  at  the  time  of  his  decease,  which  it  was  his  will  should 
be  kept  up  by  his  wife  during  her  life,  and  go  along  with  the 
farm  :  and  he  bequeathed  the  residue  of  his  estate  and  effects, 
real  and  personal,  to  his  wife  absolutely :  The  testator  died  in 
July :  The  wife,  having  severed  the  growing  crops  and  stacked 
them  on  the  farm,  died  in  the  following  September,  when  the 
remainderman  entered  and  took  possession  both  of  the  farm  and 
of  the  crops  which  had  been  so  severed  :  And  it  was  held,  that 
the  personal  representative  of  the  wife  was  entitled  to  those 
crops. 

'*  Utensils."  Under  this  term  plate  or  jewels  will  not  pass, 
according  to  the  opinion  of  the  Judges,  in  Dame  Latimer's 
Case  {m) . 

"  Moneys."  Where  a  testator  gives  to  one  person  "  all  his 
moneys  in  hand,"  and  to  another  "  all  his  moneys  out  on 
securities,"  the  balance  at  his  banker's  will  pass  as  money  in 
hand(^?).     Under  a  bequest  of  all  the  testator's  "  money  "  in 


(?■)  Cox  V.  Qodsalve,  6  East,  604, 
note  ;  West  v.  Moore,  8  East,  339 ; 
liudge  v.  Winnall,  12  Beav.  357. 
But  see  Vaisey  v.  Reynolds,  5  Euss. 
12,  -which,  however,  was  disap- 
proved in  lie  Boose,  17  C.  D.  696 ; 
ante,  p.  540,  note  (o). 

{k)  Brookshank  v.  Wentworth,  3 
Atk.  64.  As  to  what  will  pass  by 
"  Live  and  dead  stock,"  see  Porter 
V.  Tour  nay,  3  Ves.  313  ;  Randall  v. 
Btissell,  3  Meriv.  190.  As  to  what 
passes  by  a  bequest  of  "  Stock-in- 
trade,"  see  Elliott  V.  Elliott,  9  M. 
&  W.  23.     As  to  a  eift  of  "  Plant 


and  goodwill  in    my   business  in 

street,"  see  Blake  v.   Shaw, 

Johns.  732.  As  to  a  gift  of  "  Earm- 
ing-stock  and  effects,"  see  Harvey 
V.  Harvey,  32  Beav.  441. 

(/)  5  Euss.  17,  in  notis,  coram 
Willes,  Justice,  and  Masters  Hol- 
ford,  Browning,  and  Orde. 

(to)  Dyer,  59,  pi.  15. 

[n)  Vaisey  v.  Reynolds,  5  Euss. 
12.  See  also  accord.  Parker  v. 
Marchunt,  1  Y.  &  Coll.  Ch.  C.  290, 
affirmed  1  Phil.  Ch.  C.  356.  See 
also  Re  PowelVs  Trusts,  Johns.  49. 
So  under  a  bequest  of    "all  my 
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liis  house  at  A.,  bank-notes  and  ready  money  will  alone  pass, 
although  he  may  leave  it  in  mortgages,  bonds,  or  receipts  for 
government  annuities  (o).  However,  where  the  testator  be- 
queathed all  his  nwneij  in  the  Bank  of  England,  and  never  had 
any  cash  in  the  Bank,  but  was  entitled  to  some  three  per  cents. 
and  five  per  cents.  Bank  annuities.  Sir  Wm.  Grant,  M.  K.,  held 
that  the  stock  passed  ( p) . 

But  though,  upon  the  whole  context  of  the  Will,  stock  may 
pass  by  the  term  "money"  («7),yot  money  does  not,  by  the  force 
of  the  word,  include  stock  (/•). 


moneys,"  money  due  on  deposit 
notes  of  the  testator's  bankers  as 
well  as  on  the  balance  of  bis 
current  account,  and  also  money 
in  the  bands  of  a  stakebolder  on  a 
bet,  were  beld  to  pass  :  Manuing  v. 
Purcell,  1  Sm.  &  G.  284.  This 
decision,  bowever,  was  reversed  on 
appeal  as  far  as  concerned  tbe 
money  in  tbe  bands  of  tbe  stake- 
bolder  :  24  L.  J.  Cb.  522.  But 
tbe  expression  ' '  cash  or  moneys  so 
called,"  was  beld  not  to  include  a 
promissory  note  payable  to  tbe 
testator  or  order,  or  Long  Annui- 
ties, or  Columbian  bonds  :  BeaJts  v. 
Crisford,  13  Sim.  592.  See  also 
Fryer  v.  Bankeii,  11  Sim.  55  ;  Smith 
V.  Butler,  1  Jones  &  Lat.  692.  In 
3Iay  V.  Grave,  3  De  G.  &  Sm.  462, 
Knight  Bruce, v.- C, beld  tbatunre- 
ceived  dividends  did  not  pass  under 
tbe  words  "  ready  money."  But  it 
is  difficult,  if  not  impossible,  to  re- 
concile tbis  decision  with  tbat  of 
Sbadwell,  V.-C,  in  Fryery.  Ranken, 
11  Sim.  55.  See  fiu-tber,  as  to 
wbat  will  pass  as  "ready-money," 
Cooke  y.  Wagster,  1  Sm.  &  G.  296; 
Ee  PowelVs  Trusts,  Jobns.  49 ; 
Wyliey.  Wylie,  1  D.  F.  &  J.  410. 

(o)  Downing  v.  Townsend,  Ambl. 
280.     See  ante,  p.  929. 

{l))  Qallini  v.  Nolle,  3  Meriv. 
691.  See  Benson  v.  Whittain,  2 
Sim.  493,  as  to  a  bequest  of 
"  money    in    tbe    bands    of    any 


banker."  See  also  Jlinvell  v. 
ilayler,  5  Beav.  157. 

(7)  See  Legge  v.  Asgill,  1  Turn. 
&  Euss.  265,  note,  as  cited  by  Sir 
J.  Loacb,  M.  E.,  in  Kendall  v. 
Kendall,  4  Euss.  Cbanc.  Cas.  369; 
Waite  V.  Comhes,  5  De  G.  &  Sm. 
676 ;  Chapman  v.  Reynolds,  28 
Beav.  221. 

(r)  Ommanney  v.  Butcher,  1 
Turn.  &  Euss.  272,  by  Lord 
Eldon ;  Gosden  y.  DotteriU,  1  M. 
&  K.  56 ;  Willis  v.  Plaskett,  4  Beav. 
208 ;  Loive  v.  Thomas,  Kay,  369. 
Affirmed  on  appeal,  5  De  G.  M.  & 
G.  315 ;  Cowling  v.  Cowling,  26 
Beav.  448.  So  it  was  beld  by  Lord 
Langdale,  M.  E.,  in  Douglas  v. 
Congreve,  1  Keen,  410,  tbat  a  legacy 
of  a  sum  of  stock  did  not  fall  witb- 
in  tbe  description  of  ' '  pecuniary 
legacies."  Wbere  a  testator  gave 
to  bis  wife  any  money  tbat  be 
migbt  die  possessed  of,  or  wbicb 
migbt  be  due  and  owing  to  bim  at 
tbe  time  of  bis  decease,  it  was  beld 
tbat  tbe  moneys  receivable  under  a 
policy  of  assurance  on  bis  own  life, 
to  wbicb  tbe  testator  was  entitled, 
passed  under  tbe  above  bequest : 
Petty  V.  Willson,  L.  E.  4  Cb.  574. 
But  wbere  a  testator  made  a  testa- 
mentary gift  ' '  of  any  money  of 
wbicb  I  may  die  possessed,"  it  was 
beld  by  Lord  Selborne,  L.  C,  tbat 
tbese  words  included  casb  in  tbe 
bouse  and  money  at  tbe  bankers, 
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In  Jlastinf/.s  v.  Hane  («) ,  a  testator,  after  giving  specific  and 
pecuniary  legacies,  "willed  that  A.  and  B.  should  divide,  equally, 
any  moiiioi  wliich  might  remain  to  liis  account  after  payment  of 
his  debts  and  pecuniary  legacies  :  The  testator,  at  the  date  of 
his  Will  and  at  his  death,  had  money  accounts  subsisting 
between  him  and  his  bankers,  and  other  persons :  and  Sir  L. 
Shadwell,  V.-C,  held,  that  the  bequest  did  not  pass  his  residuary 
estate,  but  only  the  balances  due  on  those  accounts,  subject  to 
the  debts  and  legacies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple 
bequest  of  "  money  "  "will  not  of  itself  pass  stock,  yet  the  "^'ord 
"  money  "  may  be  so  used  in  a  Will,  as  from  the  whole  context 
to  show  that  the  testator  meant  it  to  pass  stock  and  other 
personal  estate  not  properly  so  called,  or  all  the  personal  estate ; 
and  when  this  intention  can  be  clearly  collected,  the  Court  will 
act  upon  it  {i). 

But  it  must  be  observed  that  the  rule  of  construction  is  that 
the  word  "  money "  does  not  extend  beyond  what  is  literally 
"  money,"  unless  the  context  requires  it  {u). 


and  any  nionej'  of  "which,  at  the 
time  of  her  death,  she  might  have 
claimed  immediate  payment ;  but 
not  the  apportioned  part  of  an 
annuity  or  of  interest  payable  to 
her,  which  had  accrued  from  the 
last  stated  days  of  payment  to  her 
death,  nor  a  legacy  due  to  her 
"which  had  not  been  acknowledged 
as  at  her  disposal :  Byrom  v.  Bran- 
dreth,  L.  E.  16  Eq.  475. 

(.s)  6  Sim.  67. 

{t)  In  the  goods  of  Hand,  7  Notes 
of  Cas.  60 ;  Doivson  v.  Gaskoin,  2 
Keen,  14  ;  Rogers  v.  Thomas,  2 
Keen,  8 ;  Olendening  v.  Olendening, 
9  Beav.  324  ;  Pri chard  v.  Pri chard, 
L.  E.  11  Eq.  232;  Be  Pringle,  17 
C.  D.  819;  In  the  goods  of  White,  7 
P.  D.  65;  Re  Cadogan,  25  C.  D. 
154  ;  Re  Smith,  Henderson-Roe  v. 
Hitchins,  42  C.  D.  302  ;  In  the  goods 
of  Bramley,  [1902]  P.  106.  See 
also  Waite  v.  Combes,  5  De  G.  & 
Sm.  676 ;  Covhe  v.  Wagster,  2  Sm. 
&  G.  296;  Langdale  y.  Whitfield,  4 


Kay  &  J.  426;  Knight  v.  Knight,  2 
Giff.  616  ;  Boardman  v.  Stanley,  1 
Ii\  E.  Eq.  342.  In  Whateley  v. 
Spooner,  3  Kay  &  J.  542,  the  words 
"sums  of  money"  were  held  to 
comprise  personal  estate  generallj'. 
See  also  Stocls  v.  Barre,  Johns.  54. 
A  contraiy  construction  was  adopted 
on  the  context  in  Loioe  v.  Thomas, 
Kay,  369  ;  5  De  G.  M.  &  G.  315. 
In  Re  Egan,  [1899]  1  Ch.  688,  a 
gift  of  ' '  any  money  ....  in  my 
possession  at  my  death  "  was  held 
to  pass  a  reversionary  interest  in 
personaltj'. 

(m)  Montague  v.  Sandwich,  33 
Beav,  324;  Lamer  v.  Lamer,  3 
Drew.  704;  WiUiams  v.  Williams, 
8  C.  D.  789  ;  In  the  goods  of  Aston, 
6  P.  D.  203 ;  Re  Sutton,  28  0.  D. 
464.  A  bequest  of  "all  moneys, 
both  in  the  house  and  out  of  it," 
was  held  not  to  pass  the  residue : 
CoUiiis  V.  Collins,  L.  E.  12  Eq.  455. 
In  Langdale  v.  Whitfield,  4  Kay  & 
J.  426,  Wood,  Y.-C,  says,    "The 
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"  Money  in  the  Funds."  In  a  ease  where  a  testator  directed  "Money  in 
all  his  property,  except  ready  money ^  or  money  in  tlie  funda,  to  be  *"^*""'^*^=' 
converted  into  money,  and  the  clear  moneys  arising  from  such 
conversion  to  be  invested  in  the  names  of  the  executors  in  3/. 
per  cent.  Consols,  or  "  other  government  securities  "  in  England ; 
it  was  held  by  Knight  Bruce,  V.-C,  that  Greek  bonds,  though 
guaranteed  by  this  country,  were  not  comprehended  in  the  word 
"  funds ;  "  and  that  they  were  a  proper  subject  of  couversion 
under  the  terms  of  the  Will  (.^■).  But  a  bequest  of  "all  the 
funded  property  in  my  name"  was  held  to  pass  Irish  Bank 
stock,  and  Irish  31  per  cents,  belonging  to  the  testator  and 
standing  in  his  name  jointly  with  three  others  {y).  Where, 
however,  the  testator  has  stock  which  acciu'ately  answers  the 
description  in  his  Will,  though  different  in  amount,  the  descrip- 
tion will  not  be  extended  to  stock  of  a  different  species  (s) . 
Under  a  bequest  of  "  the  dividends  and  interest  of  all  my  money 
in  the  funds,"  unreceived  dividends  will  not  pass  {a).  Colonial  Colonial 
bonds  will  not  pass  under  a  bequest  of  "  foreign  "  bonds  {h).         bonds. 

Stock   in   a   Eailway  Company  will   pass   under   the  words  Shares. 
"  shares  in  a  Eailway  Company,"  unless  there  is  any  indication 
in  the  Will  to  the  contrary  [e).     A  bequest  of  all  a  testator's 


autliorities  have  clearly  settled  that 
prima  facie  and  in  the  absence  of 
anything  in  the  Will  to  indicate 
a  different  intention,  the  word 
"moneys"  will  be  confined  to  ready 
money  actually  in  hand.  A  dif- 
ferent intention  may  be  gathered 
from  the  words  of  the  Will,  and 
where  that  is  the  case,  effect  will 
be  given  to  it."  Cited  by  Baggal- 
lay,  L.  J.,  in  Williams  v.  Williams 
{uhi  supra),  at  p.  793. 

(a;)  Burnie  v.  Gettiuc/,  2  Coll.  324. 
In  i7//s  V.  Eden,  23  Beav.  543,  the 
words  "  stock  in  the  foreign  funds" 
were  held,  on  the  terms  of  the  Will, 
to  comprise  all  foreign  securities 
for  which  the  faith  of  the  foreign 
country  was  pledged. 

(i/)  Manijiii  v.  Along  in,  16  Beav. 
300.  A  sum  in  the  long  annuities 
was  held  to  pass  under  a  bequest 
of  "  my  present  funded  stock  or 
government  secruities,"  the  testator 


having  no  other  fiinded  property  : 
Gi-osvcnor  v.  Dursion,  25  Beav.  97. 
But  where  a  testatrix  was  possessed 
of  Consols,  reduced  annuities  and 
bank  stock,  it  was  held  that  bank 
stock  would  not  pass  luider  a  be- 
quest of  the  "  whole  of  my  fortune 
now  standing  in  the  funds  "  : 
Grainger  v.  Slingshy,  8  Do  Gr.  M.  & 
Gr.  285  ;  sui  nom.  Slingshy  v. 
Grainger,  7  H.  L.  C.  273. 

(z)  Gilliat  V.  Gilliat,  28  Beav. 
481. 

(a)  Shore  v.  WeeMy,  3  De  G.  & 
Sm.  467. 

(6)  Hull  V.  Hill,  4  C.  D.  97. 

(c)  JSIorrice  v.  Aylmer,  L.  E.  7 
H.  L.  717.  Where,  however,  a  tes- 
tator, having  certain  debentures  at 
the  date  of  his  Will,  gave  "all  my 
dobeutures "  upon  certain  trusts, 
and  subsequently  in  exercise  of  an 
option  converted  them  into  deben- 
ture stock  of  the  same  company,  it 
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"  shares  "  in  a  public  company  ^^•as  licld  not  to  pass  debenture 
stock  wlicre  tlio  testator  had  botli  sliarcs  and  debenture  stock 
about  tlie  date  of  the  "Will  {d)  ;  but  if  there  is  nothing  except 
debenture  stock  on  which  the  gift  can  operate,  it  will  pass  under 
a  gift  of  shares  {c).  A  gift  of  "  debenture  stock  or  shares  "  has 
been  held  to  pass  debentures  (/). 
"Secmities  "  Securities  for  money."     If  there  be  nothing  in  the  Will  to 

for  mouey  :  "  poj^f j-qJ  ^\^q  force  of  this  expression,  stock  in  the  funds  will  pass 
by  it  {())  :  but  it  seems  doubtful  whether  it  will  include  Bank 
stock,  that  being  property  wherein  the  owner  is  interested  as  a 
partner  in  a  public  trading  company  (//).  Nor  Avill  it  include 
money  placed  at  a  banker's  on  deposit  notes  {i).  Canal  shares 
will  not  pass  under  a  bequest  of  property  vested  "  in  bonds  or 
securities  "  {j). 

In  Re  Rayncv  (/.•),  Farwell,  J.,  said  that  the  word  "  securities  " 
had  the  well-defined  primary  meaning  of  "  money  secured  on 
property."  On  appeal,  Yaughan  Williams,  L.  J.,  observed  that 
the  word  is  not  a  term  of  art,  but  only  a  word  of  description : 
it  is  a  commercial  word  which  will  vary  with  the  history  of 
commerce.  And  referring  to  the  case  of  Ogle  v.  ITnipe  (/),  his 
Lordship  said :  "  The  decision  certainly  did  not  impress  a 
'  technical  meaning '  on  the  word  '  securities,'  or  limit  for  ever 
the  meaning  of  the  word  '  secm-ities '  to  its  narrow  archaic 
meaning "  (;y?).  However,  Eomer,  L.  J.,  in  his  judgment, 
said :  "In  the  absence  of  any  context  or  admissible  evidence 
from  which  it  can  be  gathered  that  the  word  *  securities '  has 
another  meaning,  I  agree  with  Farwell,  J.,  that  it  must  be  taken 

was  Held  that  tlie  debentiu-e  stock  money  in  bank  "  was  held  to  include 

did  not  pass :    lie  Lane,   14  C.   D.  money   on   deposit    receii^t,   which. 

856.  could  be  withdi-awn  without  pre- 

(d)  Be  Bodinan,  [1891]  3  Ch.  vious  notice  to  the  bank ;  otherwise 
135.  if  previous  notice  was  necessary. 

(e)  Re  Weeding,  [1896]  2  Ch.  364;  [j)  Uudkston  v.  Gouldshimj,  10 
and  see  'post,  p.  950,  as  to  mistake  Beav.  547. 

in  the  description  of  a  legacy.  (A-)  [1904]    1    Ch.    176.     In  this 

(/)  Re  Nottage,  [1895]  2  Ch.  657.  case   the   question   of    the   admis- 

(y)  Bescohy  v.    Padx,    1    Sim.    &  sibility    of    extrinsic    evidence    to 

Stu.  500.  ascertain  the  true  sense  and  mean- 

(/i)  Ihid.     See  Dicks  v.  Lambert,  ing  of   doubtful   expressions  in.   a 

4  Yes.  725 ;   Ogle  v.  Knipe,  L.  E.  Y'ill  was  discussed  and  considered. 

8  Eq.  434.  (0  L.  E.  8  Eq.  434. 

(/)  IIopMns  V.  Ahhott,  L.  E.   19  {m)  Cf.      observation     of     Lord 

Eq.    222.      In    Mayne    v.    Mayne,  Halsbiuy,    L.    C,   in    LLiggins    v. 

[1897]  1  Ir.  E.  324,  a  gift  of  "  ready  Daivson,  [1902]  A.  0.  at  p.  5. 
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in  a  Will  to  have  the  moaning  stated  by  him ;  and  that  the 
expressions  '  socimties  for  money '  and  '  investments  of  monej' 
upon  securities,'  and  even  this  expression  *  investment  of  money 
in  securities,'  would  accordingly,  in  the  absence  of  anything 
sufficient  to  negative  that  view,  be  held  to  apply  only  to  secu- 
rities in  the  sense  above  stated."  The  Court,  however,  held,  in 
the  case  under  consideration,  that  the  context  was  sufficient  to 
show  that  "  securities"  meant  "  investments." 

It  has  been  held  that  an  I  0  U  given  to  the  testator  for  goods 
sold  by  hira  was  not  a  "security  for  money,"  within  the  meaning 
of  a  bequest  of  "all  my  money  and  securities  for  money"  [n). 
Nor  will  sucli  a  gift  include  a  mere  debt  due  to  the  testator  (o). 
A  bequest  of  "  all  securities  for  money  "  has  been  held  to  include 
money  duo  to  a  testator  in  respect  of  which  he  had  a  vendor's 
Ken  for  unpaid  purchase  money  {p). 

In  Gallicrs  v.  Moss  (q) ,  the  testator  bequeathed  to  his  exe-  "Wliether  the 
cutors,   by   a  residuary  clause,  all  his   stock   in   trade,  ready  of^the'^mort- 
money,   securities   for   money,   j)ersonal   estate,    and   effects   of  gagee  passes 
what  nature  and  kind  soever,  in  trust  that  they  or  the  siu--  of  "  securities 
vivor,   or    the    heirs,   executors,    administrators,    &c.    of    such  for  money." 
survivor,  should  sell  the  same,  and  invest  the  produce  in  the 
purchase  of  freehold  estate :  The  Court  of  K.  B.  was  of  opinion, 
that  the  legal  estate  in  lands,  of  which  the  testator  was  seised  as 
mortgagee,  did  not  pass  to  the  executors  by  the  words  "  secu- 
rities for  money."      But  in  the  previous  case  of  Renvoise  v. 
Cooper  (r),  Sir  J.  Leach,  V.-C,  held,  that  a  residuary  clause  of 
personalty,  including  the  words  "  mortgages  and  other  securities 
for  money"  passed  the  legal  fee.    And  on  a  subsequent  occasion, 
in  Ex  parte  Barber  (s),  it  was  held  by  Sir  L.  Shad  well,  V.-C, 
that  a  devise  of  all  the  testator's  freehold  estates,  and  all  his 
farming  stock,  ready  money,  bills,  bonds,  notes  and  other  secu- 
rities for  money,  and  all  the  residue  of  his  personal  estate,  to 
trustees,   their  heirs,  executors,  &c.,  in  trust   to   sell   his   real 
estates,  and  to  sell,  get   in,  and  convert  into  money  all   his 
personal   estate,  would  pass   a   mortgage   in  fee.      Again,  in 

{n)  Barry  v.  Harding,  1  Jones  &  (o)  Be  Ifason^s  WiU,  34  L.  J.  Ch. 

Lat.  475.     In  this  case,  Sugden,  C.       ^^^- 

of    Ireland,    said    that    a    bill    of  ^^'^  ^"^^''''  ^-  ^""^^''"^  ^'  ^-  ^• 

ooO. 
exchange  or  promissory  note  is  a  C,  "i  Q  B    t  0   T7 

seciu-ity  for  money,    in  the   legal  (^)  6  Madd.  371. 

and  proper  sense  of  the  words.  (s)  5  Sim.  451. 
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Mather  v.  T/iomas  (/),  it  was  held  by  the  Scame  learned  Judge, 
in  conformity  witli  a  certificate  by  tho  Judges  of  the  C.  P.  on  a 
case  sent  by  Ids  Honour  for  their  opinion,  that  a  devise  of  all 
messuages,  buildings,  cliattels  real,  ready  money,  ftrnirities  for 
monc;/,  debts  owing,  and  personal  estate,  save  what  were  before 
otlierwise  disposed  of,  to  trustees  and  their  heirfi,  in  trust  to  pay 
the  rents  and  profits  to  C.  for  life,  and  after  his  decease  to  divide 
such  residue  among  tlie  children  of  J.  C,  would  pass  lands  vested 
in  the  devisor  as  mortgagee  in  fee.  It  will  be  observed  that  in 
these  two  cases  the  word  "  heirs  "  is  used  in  the  bequest :  But  it 
would  seem  that  it  would  be  laying  too  much  stress  upon  that 
word  to  say  that  it  made  the  difference  between  them  and 
GalUers  v.  il/bs«,  which  was  treated  by  Parker,  V.-C,  in  Re 
Kiurfii  Mortgage  {u)y  as  overruled  by  the  subsequent  decisions; 
and  that  learned  Judge  accordingly  held,  that  by  a  gift  of  "  secu- 
rities for  money "  the  legal  estate  of  the  mortgagee  passed : 
And  it  was  held  in  Doe  v.  Bennett  {x)  to  pass  under  a  bequest 
of  all  '*  monies  upon  mortgages." 
A  gift  of  Where  the  "  interest  "  or  "  produce  "  of  a  fund  is  bequeathed 

produce^with-  ^^  ^  legatee,  or  in  trust  for  him  (//),  without  any  limitation  as  to 
out  limitation  continuance,  the  principal  will  be  regarded  as  bequeathed  also  (z) : 

vests  the 

{t)  6  Sim.   115;  10  Biug.  44;  3  use  and  benefit,  vests  the  capital 

Moore,  G84.  for  her  separate  use :  Adamson  v. 

(m)  5   De   G.    &   Sm.    644.     See  Armitagc,   19   Yes.  416.     See   also 

accord.  Knight  v.  Robinson,  2  Kay  Humphrey    v.    Humjyhrey,    1    Sim. 

&  J.  503;  Bippen  v.  Priest,  13  0.  N.  S.  536. 

B.  N.  S.  308.  See  also  Be  Stevens'  (z)  Elton  v.  Sheppard,  1  Bro.  C.  0. 
Will,  L.  E.  6  Eq.  597.  Trust  and  532 ;  Philipps  v.  Chamherlaine,  4 
mortgage  estates  will  pass  under  Yes.  51 ;  Raivlings  v.  Jennings,  13 
general  words  in  a  Will,  unless  Yes.  39 ;  Adamson  v.  Armitage,  19 
something  is  found  in  the  Will  Yes.  418;  .S.  C'.,  Cooper,  283,  284; 
showing  a  contrary  intention.  A  Stretch  v.  Watkins,  1  Madd.  253; 
charge  of  dehts,  or  of  debts  and  Clough  v.  Wynne,  2  Madd.  188 ; 
legacies,  or  of  legacies  only,  shows  Haig  v.  Swvney,  1  Sim.  &  Stu. 
a  contrary  intention  :  Be  Bellis's  490 ;  llawhins  v.  Hawhins,  7  Sim. 
Trusts,  5  C.  D.  504;  and  cf.  Re  178;  Clarke  y.  Gould,  ibid.  197; 
Packman  and  Moss,  1  C.  D.  214 ;  Humphrey  v.  Humphrey,  1  Sim. 
Be  Broivn  and  Sibley's   Contract,  3  N.    S.   536 ;  Jenings  v.    Baily,    17 

C.  D.  156;  Re  Smith's  Estate,  4  C.  Beav.  118  ;  but  see  Cooke  v.  Bowler, 

D.  70.  2  Keen,  54  ;  M'Donald  v.  Bryce, 
{x)  6  Exch.  892.  ibid.  517.  See  also  Blann  v.  Bell, 
[y)  A  bequest  to  a  woman  of  a      5  De   G.   &  Sm.  658,   663,  where 

fund,  with  the  interest  thereon,  to  Parker,  Y.-C,  said  that  the  rule 
be  vested  in  trustees,  the  income  which  gives  an  absolute  interest  in 
arising  therefrom  to  be  for  her  sole      the  funds,  when  there  is  a  general 


capital. 
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Thus  an  iudefinito   gift  of  tlio   dividends  givos  the  absolute 
property  of  the  stock  {(t). 

But  there  is  a  marked  distinction  between  the  gift  of  the  "Annuity." 
produce  of  a  fund  without  limit  as  to  time,  and  a  simple  gift  of 
an  annuity.  An  annuity  may  be  perpetual,  or  for  life,  or  for 
any  period  of  years  ;  but  in  the  ordinary  acceptation  of  the  term 
used,  if  it  should  be  said  that  a  testator  had  left  another  an 
annuity  of  100/.  j^er  annum,  no  doubt  would  occur  of  the  gift 
being  an  annuity  for  the  life  of  the  donee  {h).  Accordingly  it 
is  perfectly  settled,  that  a  simple  gift  of  an  annuity  to  A.  does 
not  give  an  annuity  beyond  the  life  of  A.  (c).  So  it  was  decided 
by  Knight  Bruce,  V.-C,  in  WiJ>ion  v.  Jfaddison  {(/),  that  a 
bequest  of  30/.  a  year  "  from  the  interest  of  my  funded  property 
in  the  Bank  of  England,"  did  not  amount  to  a  bequest  of  so 
much  stock  as  would  produce  that  annual  sum,  but  constituted 
an  annual  charge  of  30/.  upon  the  funded  property  for  the  life 
of  the  legatee :  His  Honor  observing  that  what  the  testator 
gave  was  an  annuity  of  30/.  a  year  charged  on  tlie  stock ;  not 
an  annuity  of  30/.  a  year,  part  of  the  stock. 

Still  where,  in  effect,  the  bequest  is  a  gift  of  property  which 
will  produce  the  amount  of  the  annuity,  or,  in  other  words, 
where  the  Will  dedicates  the  corpus  of  a  fund  to  the  purchase 
of  the  annuity,  it  is  a  gift  in  perpetuity  {e).     So,  where  the  Will 


gift  of  tlie  income,  is  not  a  very 
strong  one  ;  and  that  in  all  such 
cases  the  Court  is  obliged  to  find 
out  the  meaning  from  the  con- 
text. See  likewise  Wether  ell  v. 
Wetherell,  4  Giff.  51 ;  1  De  G.  J.  & 
S.  134;  Piuje  y.  Young,  L.  E.  19 
Eq.  501.  "Where  the  entire  fund 
or  the  entire  interest  of  a  fund  is 
given  for  a  particular  pui-pose  which 
fails,  the  Court  holds  the  donee 
entitled  to  the  whole  fund,  treating 
the  purpose  merely  as  the  motive 
for  the  gift :  Secns,  where  the  gift 
is  of  the  whole  or  any  part  of  the 
fund  :  He  Sa7irle)'son's  Trusts,  3 
Kay  &  J.  497. 

(ff)  Page  v.  LeapimjiueU,  18  Ves. 
463  ;  Haig  v.  Swiney,  1  Sim.  &  Stu. 
487,  490  ;  SoutJwuse  v.  Bate,  16 
Beav.  132.  So  also  a  bequest  of 
rent  will  pass  the  land  itself  :  ^s^- 


ton  Y.  Adamson,  1  Dr.  &  W.  198. 

{h)  Blewitt  V.  Rolerts,  1  Cr.  & 
Ph.  274,  280. 

(c)  Kerr  v.  Middlesex  Hospital,  2 
De  G.  M.  &  G.  583,  by  Lord  St. 
Leonards  ;  Blewitt  v.  Buberts,  1  Cr. 
&  Ph.  274,  overruling  the  decree  of 
the  V.-C,  10  Sim.  491 ;  and  also 
semhle,  Tweedale  v.  Tu-eedale,  10  Sim. 
453 ;  Potter  v.  Baher,  13  Beav.  273 ; 
Be  Groves's  Trust,  1  Gift".  74  ; 
Blight  v.  Hartnoll,  19  C.  D.  294, 
296,  p«-Fry,  J.  ;  Be  Morgan,  [189.3] 
3  Ch.  222. 

(d)  2  Y.  &  Coll.  Ch.  C.  372. 

(c)  Stokes  V.  Heron,  12  CI.  &  F. 
161 ;  Kerr  v.  3Iiddlesex  Hospital, 
2  De  G.  M.  &  G.  577,  584;  Hill 
V.  Battey,  2  Johns.  &  H.  634; 
Hedges  v.  Harpur,  3  De  G.  &  J. 
129  ;  Boss  v.  Borer,  2  Johns.  &  H. 
469;  Bent  v.   CnUen,  L.  E.  6  Ch. 


944  0/ Lrgacics.  [I't.  iii.  lik.  ui. 

deals  with  the  annuity  as  being  in  existence  and  operative 
Loj'ond  tlio  period  of  tliu  life  of  liini  who  is  first  to  enjoy  it,  and 
no  otlier  period  can  be  fixed  for  such  furtlier  duration  short  of 
making-  it  perpetual  (/),  the  annuity  must  be  considered  as 
given  in  perpetuity  ;  that  is  to  say,  it  is  a  bequest  of  so  mueli 
property  as  Avill  produce  the  income  which  the  testator  pre- 
scribes as  tlio  amount  of  the  gift  he  intends  for  the  legatee. 
And  though  if  an  annuity  be  given  to  one  for  life,  and  after 
his  death  to  another  simply,  the  latter  does  not  necessarily  take 
an  absolute  interest  in  the  annuity,  yet  there  may  be  other 
circumstances  affecting  the  construction  which  are  sufficient  to 
show  an  intention  to  give  the  annuity  indefinitely  (r/).  A  gift 
of  an  annuity  for  a  term  or  |;;o'  autre  vie  is  a  gift  to  the  annui- 
tant and  /lis  personal  representatives  during  the  term,  or  the  life 
of  the  cestui  que  vie,  and  is  not  limited  to  the  life  of  the  annui- 
tant (//).  And  a  gift  of  the  income  to  arise  from  a  fund  during 
the  life  of  A.  to  B.  for  his  maintenance  is  an  absolute  gift  to  B. 
his  executors  and  administrators  during  the  life  of  A.,  and  is 
not  confined  to  the  joint  lives  of  A.  and  B.  [i). 

As  already  stated,  as  a  general  rule,  there  can  be  no  doubt 
that  the  gift  of  an  annuity  to  A.  is  a  gift  during  the  life  of  A. 
and  nothing  more  :  on  the  other  hand,  where  a  testator  indi- 
cates the  existence  of  the  annuity  without  limit  after  the  death 
of  the  person  named,  and  therefore  implies  that  it  is  to  exist 
beyond  the  life  of  the  annuitant,  the  annuity  is  presumed  to  be 
a  perpetual  annuity,  and  the  bequest  of  the  annuity  is  equivalent 
to  a  bequest  of  so  much  property  as  will  produce  the  annuity 
spoken  of  [k) .  But  it  does  not  seem  to  be  true  (notwithstanding 
the  decision  in  Evans  v.  Walker  (/)),  that  a  gift  of  an  annuity 
beyond  the  life  of  the  first  taker  is  of  itself  a  sufficient  indication 
that  it  should  be  perpetual  {in).     To  make  an  annuity  created 

235;  Hicl^s  v.  Ross,  L.  E.  14  Eq.  22. 

141;  Evansy.  Walker,  3  C.  D.  211.  (/)  Attwood  v.  AJ/ord,   L.  E.    2 

See,  however,  the  observations  on  Eq.  479. 

Bent  V.    CuUen,    nhi  supra,  in   Re  (A)  Bligld  v.  IlartnoU,  19  C.  D. 

Morgan,  iihi  supra.  294. 

(/)  Stokes  V.  Heron,  12  CI.  &  E.  (0  3  C.  D.  211. 

194  ;  i2o?)!"?2SO»v.  i/w?*;,  4  Beav.  451.  {m)  Bhivitt  v.    Roberts,    10   Sim. 

(g)  Potter  v.  Baker,  13  Beav.  273 ;  491 ;  1  Cr.  &  Ph.  274  ;  Lett  v.  Ran- 

15  Beav.  489.     See  fmiher  on  this  dall,  2  De  G.  E.  &  J.  388;  Blight 

Buhject,  Faivson  y.  Faiuson,  19  Beay.  y.  IlartnoU  {uhi  supra),  p.  297.     It 

146.  will  be  observed  that  the  fact  of 

[h)  Re  Ord,  9  C.  D.  667;  12  CD.  the  first  interest  being  expressly 
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by  Will  perpetual  there  must  bo  express  words  in  tlio  AVill  so 
describing  it,  or  the  testator  must  by  some  language  in  the  Will 
indicate  an  intention  to  that  effect.     The  most  common  indica- 
tion is  a  direction  by  the  testator  to  segregate  and  appropriate  a 
portion  of  his  property  from  the  interest  or  profits  of  which  the 
annuity  is  to  be  paid.     When  this  is  done,  the  annuity  when 
mentioned  in  the  Will  represents  the  corpus  so  appropriated  and, 
the  corpus  passing  by  the  bequest  of  the  annuity,  the  annuity 
may  be  said  to  be  perpetual  {n).     Neither,  however,  does  it  seem 
to  be  true  that  an  appropriation  of  property  to  meet  an  annuity 
is  a   sufficient   indication  (o).      It  is   plain  that   a  distinction 
between  an  annuity  for  life  with  a  remainder  over,  charged  on 
a  fund,  and  a  gift  of  part  of  the  produce  of  a  fund  for  life  with 
a  remainder  over  is  very  fine,  and  yet  it  would  seem  that  in  the 
former  case  the  first  and  second  taker  were  held  alike  to  take 
mere  life  estates  in  the  annuity  while  in  the  latter  case  the 
second  taker  was  held  to  take  a  perpetual  interest  equivalent  to 
the  corpus  of  the  fund.     The  distinction  between  these  cases 
does  not   seem,   having  regard   to   the   observations   of   Lord 
Hatherley  in  Bent  v.  Cullcn  (p),  to  turn  on  the  use  of  the  word 
"  annuity,"  nor  on  the  fact  that  the  annuity  may  happen  to  be 
charged  on  part  of  the  income  of  a  fund  as  was  the  case  in 
Blight  V.  Hart  noil  {q).     The  distinction  would  rather  seem  to  be 
based  on  what  appears  from  the  words  of  the  Will  to  be  the 
subject-matter  of  the  bequest.     If,  primarily,  the  testator  would 
seem  to  be  dealing  with  an  annuity  then  the  mere  incident  that 
he  charges  the  annuity  on  a  fund  is  not  sufficient  to  give  a 
second  taker  the  corpus  or  more  than  a  life  estate,  whereas  if  the 
testator  is  dealing  primarily  with  a  gift  of  the  produce  or  a  part 
of  the  produce  of  a  fund  the  mere  incident  that  he  gives  the 
first  taker  a  life  estate  is  not  sufficient  to  prevent  the  second 
taker  taking  the  corpus  of  the  fund  as  the  taker  of  an  unlimited 
gift  of  income. 

limited  to  life  does  not  afford  an  uh'  supra,  j^cr  Fry,  L.  J.,  p.  297. 

argiiment  that  the  second  interest  ^,^^^  ^^^^  ^_  PandaU,  2  Do  G.  F.  & 

is  not  so  limited  on  the  principle  j   ooo    wo 

of  the  maxim  "e-THrcss/o  (/?u"»s,"&c.,  ,  ,                                     tt         , 

because  the  duration  of  the  life  of  (^)  ^""''  ^-  ^^'^'^''"'  ^  ^^'^^  -^-■ 

the  first  taker  is  expressed,  not  for  ( P)  ^-  '^-  6  Ch.  235  ;  but  see  ob- 

the  purpose  of  limiting  the  gift  to  serrations  on  this  case  by  the  Court 

the  first  taker,  but  of  limiting  the  of  Appeal  in  Pe  Morfjnv,  [1893]  3 

commencement  of  the  gift  to  the  Ch.  222. 

second.       See  Blight  v.   IlartnoU,  {q)  19  C.  D.  294. 
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Bequest  to  It  may  be  here  mentioned,  that  it  is  cstabUshed  by  several 

annuity'for  cases  (/'),  that  where  money  is  bequeathed  to  be  invested  in  the 
life  of  legatee,  purchase  of  an  annuity  for  the  life  of  the  legatee,  and  the  legatee 
dies  before  it  is  laid  out,  or  even  before  the  fund  is  available,  as 
during  the  life  of  the  person  after  whose  death  the  investment 
is  to  be  made  (s) ,  yet  still  it  is  a  vested  legacy,  from  the  death 
of  the  testator,  and  the  sum  will  belong  to  the  personal  repre- 
sentatives of  the  legatee  :  And  it  is  further  established,  that  the 
legatee  for  whose  benefit  it  was  intended,  having  survived  the 
testator,  may  elect  either  to  take  the  sum  {t),  or  to  have  it  laid 


(r)  Yates  v.  Compton,  2  P.  Wms. 
309  ;  Barnes  v.  Rowley,  3  Ves.  482  ; 
Palmer  v.  Craufurd,  3  Swanst. 
305.  See  Re  Malhett,  [1891]  1  Ch. 
707. 

(s)  Bayleii  \.  Bishop,  9  Ves.  6. 
In  the  case  of  Day  v.  Bay,  1  Drewr. 
569,  Sir  E.  Kindersley,  V.-C, 
seems  to  have  decided  that  the 
rule  in  the  text  applied,  although 
the  bequest  of  the  annuity  was 
coupled  not  only  with  the  words 
intended  to  restrain  anticipation, 
but  also  with  a  gift  over  in  case 
the  legatee  should  assign,  encum- 
ber, or  anticipate,  or  take  the 
benefit  of  any  Act  for  the  relief  of 
insolvent  debtors.  But  Malins, 
V.-C,  in  Poiuer  v.  Hayne,  L.  E. 
8  Eq.  262,  disapproved  of  the 
decision  in  Day  v.  Day,  and  held 
in  the  case  of  a  legacy,  coupled 
with  a  similar  clause  that,  where 
a  testator  directed  his  executors, 
after  the  death  of  his  wife,  to  in- 
vest one-sixth  of  his  residuary 
estate  in  the  purchase  of  an  an- 
nuity during  the  life  of  the  legatee, 
and  to  pay  the  annuity  into  his 
proper  hands  for  his  support  and 
maintenance,  and  the  legatee  died 
in  the  lifetime  of  the  testator's 
widow  without  having  assigned  or 
encumbered  the  annuity,  or  be- 
come bankrupt  or  insolvent,  the 
representatives  of  the  legatee  were 
not  entitled  to  claim  the  one-sixth, 


but  that  there  was  an  intestacy  as 
to  that  sixth.  Where,  however, 
the  money  is  bequeathed  to  trus- 
tees to  be  invested  in  the  purchase 
of  an  annuity  to  be  paid  to  a 
married  woman  with  restraint  on 
anticipation,  the  rule  in  the  text 
would  seem  to  apply  :  Woodmeston 
V.  Walker,  2  Euss.  &  M.  197.  But 
see  Re  Ross,  [1900]  1  Ch.  162, 
where,  in  the  final  distribution  of 
an  insufficient  estate,  the  dividend 
on  the  capital  value  of  an  annuity 
bequeathed  to  a  married  woman 
with  restraint  on  anticipation  was 
ordered  to  be  laid  out  in  the  pui'- 
chase  of  an  annuity  for  her ;  since, 
owing  to  the  restraint.  North,  J., 
did  not  see  his  way  to  direct  pay- 
ment to  her.  Before,  however,  the 
annuity  was  purchased  she  died, 
and  it  was  held  the  capital  belonged 
to  her  estate. 

{t)  StoJces  V.  Cheek,  28  Beav.  620, 
where  an  annuitant,  entitled  to  a 
perpetual  annuity,  adequately  se- 
cured, is  willing  to  receive  a  pre- 
sent pajTuent  of  cash  in  lieu  of  his 
annuity,  the  amount  of  such  cash 
payment  ought  to  be  such  a  sum  as 
at  the  price  of  the  day  will  pur- 
chase 2J  per  cent.  Government 
Stock  sufficient  to  produce  the  an- 
nuity, excluding  any  charge  for 
brokerage :  IlkJx-s  v.  Ross,  [1891]  3 
Ch.  499. 
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out  in  an  annuity  [u).  A  direction  that  the  annuitant  shall  not 
be  entitled  to  have  the  value  of  his  annuity,  and  that,  if  he 
should  sell  his  annuity,  the  same  should  cease  and  form  part  of 
the  testator's  residuary  estate,  is  inconsistent  with  the  gift  itself, 
and  the  annuitant  is  absolutely  entitled  {x). 

"  Debts."     Under  a  bequest  of  "  whatever  debts  may  be  due  "Debts." 
to  me  at  the  time  of  my  death,"  it  has  been  held,  that  a  bill 
of  exchange,  di-awn  in  the  testator's  favour,  and  delivered  by  him 
to  his  banker,  and  a  cash  balance  in  his  banker's  hands  passed  to 
the  legatee  {y) . 

And  under  a  bequest  of  "  all  and  every  sum  or  sums  of  money 
which  may  be  due  to  me  at  my  decease,"  it  has  been  held,  that 
damages  recovered  in  an  action  by  an  executor  for  a  breach  of 
covenant  committed  in  the  lifetime  of  a  testator  will  pass  {z) . 
And  moneys  receivable  under  a  policy  of  assurance  on  the 
testator's  life  to  which  he  was  entitled,  were  held  to  pass  under 
a  bequest  of  "  any  money  that  I  may  die  possessed  of,  or  which 
may  be  due  and  owing  to  me  at  the  time  of  my  decease  "  [a). 

But,  where  a  testator  bequeathed  all  his  ships  and  money  due 
to  him  at  the  time  of  his  decease,  to  A.  B.,  it  was  held  that 
freight  earned  by  a  ship  under  a  charter-party  executed  after 
the  date  of  the  Will,  and  in  respect  of  a  voyage  not  completed 
until  after  the  testator's  death,  did  not  pass  to  A.  B.  either  as 
"money  due,"  or  as  incident  to  the  ship  {h). 

(m)  Dawson  y.  Hearn,  1  Euss.  &  C.  D.  285;   Re  Mallett,    [1891]  1 

M.    606,    608 ;    Kerr  v.   Middleseo:  Cli.  707. 

Hospital,   2  D.  M.   &  G.  584,  per  [ij)  Carr  v.  Carr,  1  Meriv.  541, 

Lord  St.  Leonards  ;  Ford  v.  Batley,  note  to  Devaynes   v.   Nolle,      See 

17    Beav.    303 ;     StoTces    v.    Cheeh,  also  Parker  v.  Marchant,   1   Phil. 

28  Beav.   620.     But  where  one  of  Ch.  C.   361,  per  Lord  Lyndhurst, 

the     liabilities     of     the    testator's  accord. 

estate  is   a    life    annuity,  the   an-  (z)  Bide  v.   Harrison,   L.  E.   17 

nuitant  is  not,  in  the  administra-  Eq.  76. 

tion  of  the  estate,  entitled  to  the  (a)  Petty  v.  Willson,  L.  E.  4  Ch. 

value  of  the   annuity  as   a   gross  574. 

sum:    Yates    v.    Yates,    28   Beav.  {b)  Stephenson \.  Dowson,^'Qesi-v. 

637.     As  to  whether,  in  the  con-  342.      This  case  was    decided   on 

etruction  of  the  word    "legacies"  the   ground    that  the   freight  was 

in    a   Will,    annuities    bequeathed  not  a  debt  due  to  the  testator  at 

are  to  be  included,  see  Cornfield  v.  the  time  of  his  death,  because  no 

Wyndham,  2  Coll.  184;  Broinhy  v.  debt  accrued  until  the  service  had 

Wright,     7    Hare,    334;    Heath  v.  been    completed,    which    did    not 

Weston,  3  De  G.  M.  &  G.  601.  happen  till  after  the  death  of  the 

(cc)  Htmt-Fouhton  v.    Furher,    3  testator. 

3p2 
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Where  the  testator  bequeatlied  all  his  ready  money  and  debts 
duo  and  owing  to  him  at  Jtis  dcatJi  to  A.,  and  all  his  government 
stock  and  funds,  and  personal  estate,  to  B. ;  and  after  making 
liis  Will,  sold  out  a  certain  sum  of  stock,  and  lent  it  upon  bond, 
conditioned  for  replacing  the  stock  on  a  day  specified,  which  day 
he  snri'ircd :  Sir  Wm.  Grant  held,  that  this  bond  passed  to  A., 
under  the  bequest  of  the  testator's  debts,  the  question  depending 
on  what  was  the  actual  description  of  the  property  at  the  time 
of  his  death,  and  the  circumstance  that  the  debtor  might  still 
transfer  the  stock,  not  being  allowed  to  alter  or  affect  the  rights 
of  parties  {c) . 

In  the  case  of  Stcnhouse  v.  Mitchell  (d),  Lord  Eldon  w^as  of 
opinion,  that  the  words  "debts  due  at  my  death  from  A.,  whether 
by  bonds  or  mortgages,  or  open  accounts,"  would  have  passed 
only  debts  ejusdcm  goieris  with  the  securities  specified,  and  would, 
therefore,  not  have  included  a  judgment  debt,  had  not  the  con- 
text of  the  Will  disclosed  a  larger  intention  ie) . 

The  bequest  of  a  debt  due  on  a  particular  security  will  pass 
the  capital  only,  and  not  arrears  of  interest  due  at  the  testator's 
death  (./')  ;  and  e  converso,  the  bequest  of  arrears  of  a  debt  will 
not  pass  the  principal  {[/) . 

In  Collins  v.  Boyle  {h),  a  testatrix  who  was  entitled  to  a  distri- 
butive share  of  the  assets  of  an  intestate,  to  whom,  at  her  death, 
no  administration  had  been  taken  out,  bequeathed  ' '  all  such 
sums  of  money  as  should  be  owing  to  me  at  the  time  of  my 
decease  from  Gr.  B. :  "  And  it  was  holden  by  Lord  Gilford,  that 
these  words  would  not  pass  her  beneficial  interest  in  a  sum  of 
money  which  was  then  due  from  G.  B.  to  the  estate  of  the 
intestate. 

(c)  Essington  v.  VasJwn,  3  Meriv.  entitled  to  tlie  arrears  of  interest 
434.  due  upon    the    mortgage    at    the 

(d)  11  Yes.  356.  time  of  the  testator's  death:  Oibhon 

(e)  But  see  Bridges  v.  Bridges,  v.  Oibhon,  13  C.  B.  205.  And 
Vin.  Abr.  tit.  Devise  (O.  b.),  pi.  13.  where  a  testator  gave  "  the  amount 
Chalmers  v.  Storil,  2  Yes.  &  Bea.  of  the  bond  from  J.  H.,"  it  was 
222.  held  that  the  legatee  was  entitled 

(/)  Roberts    v.    Knffin,    2   Atk.  to  the  arrears  of  interest  upon  the 

112;    Harvey    v.    Coohe,    4    Euss.  bond  as  well  as  to  the  principal: 

Chanc.   Cas.    34.      But  where  the  Ilarcourt  v.  Morgan,  2  Keen,  274. 
bequest  was    of    ' '  all  my  interest 
and  claim   on  household    property  ^5')  Hamilton    v.    Lloyd,    2   Yes. 

in  W.  on  which  I  have  a  mortgage         ^^^' 

of   1,5007.,"  the  legatee   was  held  (/;)  1  Euss.  Chanc.  Cas.  135. 
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But  in  B((inhri(l(je  v.  liainhridge  {)),  where  testatrix  being 
entitled  to  her  son's  residuary  estate  (the  amount  of  which  was 
unascertained  at  her  death),  bequeathed  as  follows:  "If  any 
debts  due  to  me  at  my  decease,  I  request  my  executors  will  col- 
lect and  pay  into  the  hands  of  my  children ;  "  Su*  L.  Shad  well, 
V.-C,  held,  that  the  son's  residue  passed  by  the  request. 

"Jewels."  In  the  Aitornoij-Geneml  v.  Harlcy  (A-),  a  testatrix  "Jewels." 
directed  all  her  jewels  to  be  sold  to  pay  her  debts,  except  a  par-  ,,  J''*'!.f'  ,, 
ticular  ring  set  with  diamonds,  which  she  gave  to  a  friend,  and 
she  then  bequeathed  the  remainder  of  her  rings,  her  necklaces  of 
every  description,  pearls,  garnets,  cornelians,  and  watches,  to  B.; 
by  a  subsequent  testamentary  disposition  she  gave  all  her 
trinkets  of  every  denomination,  her  jewels  excepted,  to  C. ;  and, 
in  another  part  of  the  same  instrument,  directed  her  jewels  to  be 
sold ;  afterwards,  by  a  third  testamentary  instrument,  she  be- 
queathed to  C.  all  her  trinkets  and  pearls,  with  various  specific 
articles,  among  which  were  some  rings  set  with  diamonds ;  the 
testatrix  was  j)ossessed  of  a  very  valuable  diamond  necklace  and 
cross,  and  of  a  pearl  necklace,  beside  other  necklaces,  and  of 
various  diamond  rings,  besides  those  which  were  specifically 
bequeathed :  And  it  was  held  by  Lord  Lyndhurst,  that  the 
diamond  necklace  and  cross,  and  the  diamond  rings,  not  specifi- 
cally mentioned,  were  not  to  be  sold,  and  did  pass  to  B. :  His 
Lordship  further  held,  that  the  pearl  necklaces  passed  to  B., 
under  the  gift  of  necklaces  of  every  description,  and  did  not  pass 
to  C.  under  the  gift  of  pearls. 

The  term  "  plate  "  has  been  held  to  be  confined  to  articles  of  "  Plate." 
solid  silver  and  not  to  include  a  plated  service  (/). 

"Books."     In  WiUis  v.  Ciirtois  (jn),  a  question  arose  under  "Books." 
the  Will  of  the  celebrated  Dr.  Willis,  whether  a  collection  of 
books  bound  into  volumes,  which  contained  manuscript  notes 
of  his  attendance  upon  King  Greorge  III.,  would  pass  by  a 
bequest  to  his  nephew,  a  gentleman  engaged  in  the  like  branch 

(i)  9    Sim.    16,      But    it    seems  Bainhridge  v.  Bainbridge,  ib.  405. 
that  the  estate  out  of  which   the  ^j^^  .  ^^^^^  ^^^     ^  ^^^  ^f  ^^.^^ 

money     bequeathed     is      payable  ^^^^^  ^^  executors  in  a  testator's 

must  have    been    got   m  by    the  ^^^.^^^  ^^^  ^^^.^  ^^^^  ^^^  ^^  p^^^ 
executor  so  as  to  constitute  a  debt 


under   a  bequest  of    "jewellery." 
Sudbury  v.  Brown,  4  W.  E.  736. 


from  him.     It  is  otherwise  if  the 

estate  has   not    so  been  got    in : 

Martin  v.  Hvbson,  L.  E.  8  Ch.  401 ;  (0  Holden  v.  Eamsbottom,  4  Gift. 

and  see  the  observations  of  James,       -^^• 

L.  J.,  in  that  case  on  the  case  of  {m)  1  Beav.  189. 
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' '  Personal 
ornaments." 


' '  Ijinen  and 
clothes." 


«'  Mo^olc    " 


Medals 


"Portraits.' 


"Planta- 
tion ' '  in  tte 
"West  Indies. 
Mistakes  in 
the  descrip- 
tion of  a 
legacy. 


of  the  medical  profession  as  tlie  testator,  of  "  all  and  every  the 
books  in  and  about  my  house  in  Tenterden  Street : "  Lord 
Langdale,  M.  li.,  lield  in  the  affirmative. 

"Personal  ornaments."  In  the  construction  of  the  same 
Will,  his  Lordship  held,  that  a  pocket-book  and  a  case  of 
instruments,  usually  carried  about  the  person  of  the  testator, 
did  not  pass  under  a  bequest  of  "  personal  ornaments."  But 
the  learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil 
case,  toothpick  case,  lip-salve  box,  and  eye-glass,  similarly 
circumstanced,  would  pass. 

"Linen."  Under  this  term,  without  qualification,  table 
and  bed  linen,  and  every  article  to  which  that  general  word 
can  be  applied  will  pass  :  But  where  there  is  a  bequest  of  "  all 
linen  and  clothes  of  all  kinds,"  it  has  been  held,  that  only  body 
linen  will  pass  (;?). 

"  Medals."  By  this  word,  curious  pieces  of  current  coin, 
which  have  been  kept  by  the  testator  with  his  medals,  have 
been  held  to  pass  (o). 

"  Portraits."  Where  a  testator  bequeathed  the  portraits  of 
himself,  of  his  grandfather  and  grandmother,  and  of  his  mother, 
and  of  the  Duke  of  Schomberg,  to  A.  B.  ;  and  the  testator  had 
one  portrait  of  himself,  one  of  his  grandfather  and  grand- 
mother, and  one  of  his  mother,  and  a  three-quarter  portrait  and 
a  portrait  in  crayon  of  the  Duke  of  Schomberg,  and  also  a 
picture  in  which  the  duke  is  represented  on  horseback,  with  a 
battle  in  the  distance ;  it  was  held  that  that  picture  was  a 
portrait  of  the  duke,  and  that  it  passed,  together  with  all  the 
other  portraits,  by  the  bequest  {j)) . 

It  should  seem,  that  by  a  devise  of  a  West  Indian  plantation, 
the  stock,  implements,  utensils,  &c.,  upon  it  will  pass  (q). 

Mistakes  in  the  description  of  legacies,  like  those  in  the 
description  of  legatees,  may  be  rectified  by  reference  to  the 
terms  of  the  gift,  and  evidence  of  extrinsic  circumstance,  taken 
together  (r) . 

The  error  of  the  testator,  says  Swinburne  (s) ,  in  the  proper 


(?i)  Hunt  V.  Hort,  3  Bro.  C.  C. 
311. 

(o)  Bridgman  v.  Dove,  3  Atk. 
202. 

{p)  Duke  of  Leeds  v.  Amherst,  13 
Sim.  459,  afErmed.  by  Lord  Lynd- 
hurst,  C. 


{q)  LusMngton  v.  Seioell,  1  Sim. 
435.  See  Wood  v.  Oaynon,  1  Am.bl. 
395,  ante,  p.  563,  note  (A-). 

(r)  Ante,  p.  904  et  seq.,  and  jwst, 
note  (u). 

(s)  Pt.  7,  s.  5,  pi.  7.  See  also 
Godolph.  Pt.  3,  c.  25,  s.  10. 
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name  of  the  thing  bequeathed,  did  not  hurt  the  validity  of  the 
legacy,  so  that  the  body  or  substance  of  the  thing  bequeathed 
is  certain  :  As  for  instance,  the  testator  bequeathed  his  horse 
Crii^ple,  when  the  name  of  the  horse  was  Tulip ;  this  mistake 
shall  not  make  the  legacy  void  ;  for  the  legatary  may  have  the 
horse  by  the  last  denomination  ;  for  the  testator's  meaning  was 
certain,  that  he  should  have  the  horse ;  if  therefore  he  hath  the 
thing  devised,  it  is  not  material  if  he  hath  it  by  the  right  or  the 
wrong  name. 

Accordingly,  in  Boot'  v.  Gcarij  (f),  where  a  husband  be- 
queathed to  his  wife  700/.  East  India  stock,  having  none ;  but 
there  was  700/.  Bank  stock,  to  the  surplus  of  which  the  wife 
was  entitled  as  an  executrix,  after  payment  of  her  testator's 
debts,  and  which  the  husband  afterwards  transferred  in  his  own 
name  ;  Lord  Hardwicke  held,  that  the  700/.  Bank  stock  should 
go  to  the  wife ;  the  learned  judge  being  of  opinion,  that,  as  it 
was  a  case  merely  of  error  of  description,  the  words  "  East 
India  "  should  be  rejected :  and  his  Lordship  said  it  was  no 
greater  mistake  than  the  devise  of  a  black  horse,  the  testator 
having  only  a  white  horse,  where  the  word  "black"  shall  be 
rejected  (u). 

Again,  where  the  intention  of  the  testator  is  plain,  a  mistake  Where  inten- 
in  his  calculation   shall  not   defeat   that  intention.     Thus  in  *^?^,  ^}^^^'  ^ 

^  mistake  m 

Mihier  v.  Mil  no-  (.r),  Sir  W.  Milner  bequeathed  a  legacy  in  this  calculation 
manner:  "I  give  my  daughter  Mary  3,500/.,  which  with  6,000/.  ^efeaUt. 
she  is  entitled  to  by  my  marriage  settlement,  and  500/.  from 
her  father-in-law,  make  up  10,000/.,  which  I  design  for  her 
fortune :  "  In  fact  she  was  entitled  only  to  5,000/.  by  the  settle- 
ment :  And  Lord  Hardwicke  held,  that  she  was  entitled  to  have 
4,500/.  under  the  Will.  Again,  in  Ouseley  v.  AnstrntJier  (//),  a 
testator  after  reciting,  inaccurately,  that  his  wife  was  entitled 

(0  1  Ves.  Sen.  255.  H.  &  Tw.  354 ;   Quennell  v.  Turner, 

{u)  See  also  Swinb.  Pt.  7,  s.  5,  13  Beav.  240 ;  Goodlad  v.  Burnett, 

pi.  16 ;  Sehcood  v.  Mildmay,  3  Yes.  1  Kay  &  J.341 ;  Edmimdsy.  WatigJi, 

306,  310,  and  the  remarks  on  this  4  Drew.  275;    Waters  v.  Wood,  5De 

case  of  Tindal,  C.  J.,  in  Miller  v.  Gr.  &  Sm.  717;  Thompson  y.  White- 

Travers,  8  Bingh.  252,  and  of  Lord  Jock,  4  De  G.  &  J.  490 ;  Morgan  y. 

Langdale,   Lindgren    v.    Lindgren,  Middlemiss,  35  Beav.  278 ;  Ives  v. 

9  Beav.  362,  363,  365;  OalJini  v.  Z)o(7<7soh,  L.E.  9Eq.  401;  ^e  TT>ef?- 

NoUe,    3    Meriv.    691  ;    Alford  v.  ing,  [1896]  2  Oh.  364. 

Oreen,  5  Madd.  92  ;  King  v.  Wright,  ^^^  ^  y^g_  g^^^  ^^^ 

14  Sim.  400;  Howard  v.    Conway, 

1  Coll.  87  ;  Purchase  v.   Shallis,  2  {y)  10  Beav.  459. 
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for  life  to  39,000/.  settled  on  bis  marriage,  which  ho  stated  would, 
at  four  per  cent.,  yield  1,560/.,  directed  his  trustees  to  add  an 
annuity  of  440/.  to  raise  her  jointure  to  2,000/. :  And  it  was 
held  that  she  was  entitled  to  have  her  annuity  made  up  to 
2,000/.  at  all  events  (2). 

So  in  Trevor  v.  Trevor  ((?),  a  testator  gave  his  wife  an  annuity 
of  100/.  and  the  sum  of  1,000/.,  which  he  considered  would, 
with  the  property  she  was  entitled  to  after  his  death,  make  up 
to  her  an  income  of  2,500/.  a  year.  In  fact  those  gifts  made  up 
her  income  only  to  1,800/.  a  year :  And  Sir  John  Leach,  M.  R., 
held,  that  she  was  entitled  to  have  the  deficiency  supplied  out  of 
the  testator's  residuary  estate.  Again,  in  Jordan  v.  Fortescue  {b) , 
a  testator  by  a  codicil  gave  to  a  legatee  "  500/.  in  addition  to 
1,500/.  which  I  had  before  bequeathed  to  him  :  "  The  testator 
had  in  fact  bequeathed  to  him  1,000/.  only :  And  it  was  held 
that  the  legatee  was  entitled  to  2,000/.  by  implication. 

But  in  a  more  recent  case,  where  a  testator  after  reciting  that 
he  had  advanced  to  a  legatee  a  certain  sum  directed  that  sum  to 
be  considered  as  a  payment  on  account  of  the  legacy,  and  the 
advance  in  fact  made  was  less  than  the  sum  recited  as  having 
been  advanced,  the  legatee  was  held  to  be  bound  by  the 
erroneous  recital,  and  the  sum  mentioned  by  the  testator  was 
deducted  from  the  legacy  (c). 

It  has  been  held  that  where  a  testator  has  given  a  certain  sum 
as  a  debt  due  to  the  person  to  whom  he  gives  it,  the  circumstance 
that  he  does  not  owe  to  that  person  so  much  as  he  has  given 
will,  in  the  absence  of  evidence  of  intention  to  confer  a  bounty 
on  the  donee,  either  express  or  to  be  inferred  from  the  whole 
Will,  cut  down  the  amount  of  the  bequest  to  the  amount  of  the 
debt  actually  due  from  the  testator.  Thus  in  Wilson  v.  Morley  {d) 
a  testator  directed  his  debts  to  be  paid,  "  including  a  debt  of 

(2)  See  also  Read  v.  Stranyeways,  case  did  not  in  terms  overrule  Re 

14  Beav.  139.  Aird,   and  as  tlie  decision  of  tlio 

(a)  5  Euss.  24.  Court  of  Appeal  therein  was  based 

{I)  10  Beav.  259.  on  tlie  very  special  words  of  the 

(c)  Re  Aird's  Estate,  12  0.  D.  291.  Will  and  codicil. 

This  was  followed  in  Re  Wood,  32  [d)  5  C.  D.  776.     In  this  case, 

C.  D.  0I7,  in  which  case  i?e  Taylor's  Fry,  J.,  distinguished  the  case  of 

Estate,  22   C.  D.  495,  was  referred  Whitfield  v.  Clemment,  1  Mer.  402, 

to  in  argument  as  in  effect  over-  on   the   ground  that  in  that  case 

ruling  Re  Aird.     North,  J.,  how-  there  was  inferred  an  intention  to 

ever,  held  that  he  was  not  bound  confer  a    bounty.      Cf.   Re  Roice, 

by  Re   Taylor,    inasmuch  as  that  [1898]  1  Ch.  153. 
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Erroneous 
recital  of 
indebtedness. 


300/,  owing  from  me  to  my  daughter."  He  owed  his  daughter 
150/.  only.  It  was  held  that  she  was  not  entitled  to  receive 
more  than  the  150/. 

An  erroneous  recital  in  a  Will  of  indebtedness  on  the  part  of 
a  testator  to  a  legatee,  even  though  accompanied  by  a  direction 
to  pay,  will  not  amount  to  a  gift  of  the  supposed  debt,  in  the 
absence  of  any  indication  in  the  Will  of  an  intention  of  bounty 
in  respect  thereof  ;  but  such  intention  may  be  implied  from  the 
general  scope  of  the  Will  {o) . 

The  rules,  which  there  already  has  been  occasion  to  state  (/') 
as  to  the  admissibility  of  evidence  of  extrinsic  facts,  and  of 
extrinsic  evidence  of  intention,  in  order  to  enable  the  Court  to 
identify  the  perso)i  intended  by  the  testator  to  be  the  object  of 
his  bounty,  are  equally  applicable,  mutatis  mutandis,  as  to  the 
admissibility  of  such  evidence  for  the  purpose  of  making  certain 
the  t/ii)ig  intended  to  be  bequeathed  by  him  {g). 

It  may  here  be  observed  that  what  a  party  is  entitled  to  Property  con. 


Admissibility 
of  evidence  to 
ascertain  the 
thing'  be- 
queathed. 


(e)  Per  Vaughan-Williams,  L.  J., 
in  lie  Bowe,  uhi  supra. 

(/)  Ante,  p.  904  et  seq. 

{g)  See  further,  on  this  subject, 
Lindgren  v.  Lindgren,  9  Beav. 
358;  Eicketts  v.  Turquand,  1  H. 
L.  C.  472;  Wehh  v.  Byng,  1 
Kay  &  J.  580 ;  Hewson  v.  Reed,  5 
Madd.  431.  See  also  CastJe  v. 
Fox,  L.  E.  11  Eq.  542.  If,  on 
such  evidence  being  admitted,  it 
appears  that  there  was  property 
correctly  answering  to  the  speci- 
fied description,  no  evidence  can  be 
admitted  to  show  that  the  bequest 
was  intended  to  apply  to  other  pro- 
perty :  Horwood  v.  Griffith ,  4  De  G. 
M.  &  G.  708,  by  Lord  Justice 
Turner ;  Webber  v.  Stanley,  16  C.  B. 
N.  S.  698.  Two  rules  which  have 
been  laid  down  with  reference  to 
imcertain  description  of  lands  the 
subject  of  devises,  and  the  admis- 
sibility of  extrinsic  evidence,  seem 
equally  applicable  to  the  bequests 
of  personalty.  These  rules  are 
firstly :  that,  when  a  devise  is  made 
in  terms  which  apply  specifically  to 


a  definite  subject,  the  operation  of 
that  devise  cannot  be  extended  be- 
yond the  very  terms  in  which  it  is 
expressed  ;  nor  can  evidence  bo  re- 
sorted to  for  the  purpose  of  showing 
that  something  different  from  the 
description  was  intended  by  the 
testator.  Secondly,  that  if  the 
words  of  description  when  examined 
do  not  fit  with  accuracy,  and  if 
there  must  be  some  modification  of 
some  part  of  them,  in  order  to  place 
a  sensible  construction  on  the  Will, 
the  whole  thing  must  be  looked  at 
fairly,  in  order  to  see  what  are  the 
leading  words  of  description  and 
what  is  subordinate  matter,  and  for 
this  purpose  evidence  of  extrinsic 
facts  may  be  regarded :  Whitfield 
V.  Langdale,  1  C.  D.  61,  74;  Hard- 
wick  V.  Hardwick,  L.  E.  16  Eq.  168, 
175.  See  also  Gordon  v.  Gordon, 
L.  E.  5  H.  L.  254 ;  Hall  v.  /////,  4 
Ir.  Eq.  Eep.  27  ;  Millard  v.  Baileij, 
L.  E.  1  Eq.  378.  See  also  as  to 
falsa  demonstratio  in  the  case  of 
devises  of  real  estate,  Travers  v. 
Blundell,  6  C.  D.  436  ;  Be  Seal, 
[1894]  1  Ch.  316. 
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tracted  for  by  iiiidcr  a  Contract  he  may  well  be  taken  to  consider  as  liis  own. 

pass^^yadc-    'I'hus  lands  contracted  for  will  pass  by  a  general  devise  of  all 

scription  of  it  flie  testator's  lands  and  of  all  the   lands  purchased  by  him, 

actual  although  he  had  other  lands  purchased  and  actually  conveyed  {It). 

property.         ^^^■\^  g^  ^f  r^  testator  contract  for  the  purchase  and  transfer  of 

a  particular   description  of   stock,  and  then  bequeaths  all  he 

possesses  or  has  of  such  stock,  it  will  pass  (/) .     So  if  a  testator, 

having  contracted  for  the  purchase  of  a  large  quantity  of  wool, 

should  make  his  Will,  bequeathing  to  one  person  all  his  personal 

estate  except  his  wool,  and  to  another  all  his  wool,  this  would  be 

a  good  bequest  of  the  wool,  although  the  party  contracting  to 

sell  it  had  it  not  himself,  but  had  to  procure  it  to  enable  him  to 

fulfil  his  contract  (A:). 


Object  of 
section. 


SECTION  V. 

Of  Legacies  Vented  or  Conlingent. 

There  has  already  been  occasion  to  show  (/),  that  contingent 
and  executory  interests,  though  they  do  not  vest  in  possession, 
may  vest  in  right,  so  as  to  be  transmissible  to  the  executors  or 
administrators  of  the  party  dying  before  the  contingency  on 
which  they  depend,  takes  effect :  But  where  that  contingency 
is  the  endurance  of  life  of  the  party  till  a  particular  period,  the 
interest  will  obviously  be  altogether  extinguished  by  his  death 
before  that  period. 

The  object  of  the  present  section  is  to  ascertain  the  circum- 
stances under  which  a  legacy  is  to  be  regarded  as  a  vested 
interest,  or  as  contingent  on  the  event  of  the  endurance  of 
the  life  of  the  legatee  :  or,  in  other  words,  in  what  cases  the 
interest  in  a  legacy  will  be  so  fixed  as  to  be  transmissible  to 
the  executor  or  administrator  of  the  legatee,  though  he  die 
before  the  time  arrives  for  the  payment  of  the  money ;  and  on 
the  other  hand,  in  what  cases  the  legacy  will  lapse  by  the  death 
of  the  legatee. 


(7i)  Acherley  v.  Vernon,  10  Mod. 
518,  526. 

(/)  CoUison  V.  Oirling,  4  M.  &Cr. 
63,  75.  See  also  Ellis  v.  Eden,  25 
Beav.  482. 

{k)  CoUison  V.  (iirling,  4  M,  &  C'r. 


74,  75.  See  also  Field  v.  Peckett, 
29  Beav.  573,  where  cabinets 
ordered  and  made  but  not  delivered 
to  tbe  testator  before  bis  death 
passed  under  a  bequest  of  "  furni- 
ture." 

(Z)  Ante,  p.  670. 
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The  general  principle,  as  to  the  lapse   of   legacies   by  the  General 
death  of  the  legatee,  may  be  stated  to  be,  that  if  the  legatee  to  lapse  of 
die  before  the  testator's  decease,  or  before  any  other  condition  \cgacies  by 

.  death  of 

precedent  to  the  vesting  of  the  legacy  is  performed,  the  legacy  legatee, 
lapses,  and  is  not  payable  to  the  executors  or  administrators 
of  the  legatee.  It  is  proposed,  in  pursuing  this  subject,  to 
treat,  Ist.  Of  legacies  lapsed  by  the  death  of  the  legatee 
before  the  deatli  of  the  testator  :  2ndly.  Of  legacies  lapsed  by 
the  death  of  the  legatee  after  the  death  of  the  testator  :  3rdly. 
Of  the  lapse  of  legacies  charged  on  a  real  fund :  4thly.  Of 
the  lapse  of  legacies  charged  on  a  mixed  fund  of  realty  and 
personalty. 

1.  Of  Legacies  lapsed  hy  the  death  of  the  Legatee  before 
the  Testator. 

It  has  been  established  from  the  earliest  periods,  both  in  General  rule 
the  Ecclesiastical  Courts  and  in  Equity,  that  unless  the  legatee  ^-^^  i^^atee 
survive  the  testator,  the  legacy  is  extinguished  :  neither  can  the  eur^dve  the 
executors  or  administrators  of  the  legatee  demand  the  same  (w).  legacy  lapses 
And  Swinburne  puts  the  case  of  the  testator  and  legatee  being 
drowned  in  the  same  ship,  or  both  being  struck  to  death  by  the 
fall  of  a  house,  in  which  case  he  lays  it  down,  that  as  they  both 
died  at  the  same  time,  the  legacy  is  not  due,  and  consequently 
not   transmissible  to   the   executors   or   administrators   of  the 
legatee.     In  cases  of  this  kind  the  question  of  survivorship  is, 
by  the  law  of  England,  a  matter  of  evidence  merely,  and,  in 
the  absence  of  evidence,  there  is  no  rule  or  conclusion  of  law  on 
the  subject :  And  as  the  onus  of  proof  lies  on  the  representatives 
of  the  legatee,  they  cannot  claim  the  legacy,  unless  they  can 
produce  positive  evidence  that  he  was  the  survivor  (ji). 

{m)  Swinb.  Pt.  7,  s.  23,  pi.   1 ;  have  died  at  the  same  time  :   And 

Godolph.  Pt.  3,  c.  25,  s.  25 ;  "Wentw.  it  appears  to  have  been  sometimes 

Off.  Ex.  436,  14th  edit.  deemed  a  rule  in  the  Ecclesiastical 

{n)  Underwood  v.  Wing,  4  Do  G.  Court,  that  they  must,  under  such 

M.  &  G.  633  ;  19  Beav.  459  ;  Taylor  circiunstances,  be  presumed  to  have 

V.    DipJock,    2    Phillim.    261,    ante  perished  at  the  same  moment,  un- 

p.  373  ;    Satterthwaite  v.   Powell,  1  less  proof  can  be  obtained  as  to  the 

Curt.   705 ;    Barnett  v.  Tugwell,  31  exact  time  when  either  of    them 

Beav.    232.      It  will    be   observed  died:    In   the  goods   of  Selwijn,    3 

that    Swinburne,    in    the    passage  Hagg.  749.     But  it  can  hardly  bo 

above  cited,  assumes  that  the  tes-  assumed  as  a  fact  that  two  human 

tator  and  legatee  must  be  taken  to  beings  ceased  to   breathe    at    the 
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Not  only  in  cases  of  bequests  of  mouey,  or  of  other  chattels 
in  possession,  but  also  of  a  debt  due  from  the  legatee  to  the 
testator,  the  legacy  will  lapse  by  his  death  before  the  testator, 
and  the  executor  of  the  legatee  must  pay  the  money :  Thus  in 
Mdithnid  V.  Adair  (o),  the  words  in  the  Will  were,  "  I  devise  to 
my  brotlier  2,000/. :  I  also  rotiu-n  him  his  bond  for  400/.,  with 
interest  thereon,  which  he  owes  me : "  The  brother  died  in  the 
lifetime  of  the  testator :  The  bond  was  a  joint  bond  in  the 
Scotch  form,  by  the  testator's  brother  and  son  :  The  question 
was,  whether  the  disposition  of  the  bond  by  the  Will  amounted 
to  a  release,  or  was  only  a  legacy,  and  therefore  lapsed :  Lord 
Loughborough,  C,  held  very  clearly,  that  it  was  a  legacy  to  the 
brother  which  had  lapsed  (p). 

Where,  however,  a  testator  by  his  Will  declared  that  one- 
fifth  of  the  residue  of  his  personal  estate  should  be  divided 
amongst  certain  of  his  creditors  named  in  a  schedule  to  his 
Will,  and  the  schedule  contained  both  the  names  of  the  cre- 
ditors and  the  debts  due  to  them  respectively,  the  remedy  for 


same  moment  of  tim.e  :  Underiuood 
V.  Wing,  4  De  G.  M.  &  G.  661,  by 
Lord  Cranworth,  C.  And  in  tlie 
same  case,  in  the  House  of  Lords, 
sub  nom.  Wing  v.  Angrave,  8  H.  L. 
0.  183,  it  was  laid  down  that  there 
is  no  presumption  of  law  arising 
from  ago  or  sex  as  to  survivorship 
among  persons  whose  death  is  oc- 
casioned by  one  and  the  same 
cause  :  Nor  is  there  any  presump- 
tion of  law  that  all  died  at  the 
same  time.  But  the  question  is 
one  of  fact,  depending  wholly  on 
evidence  ;  and  if  the  evidence  does 
not  establish  the  survivorship  of 
any  one,  the  law  will  treat  it  as 
matter  incapable  of  being  deter- 
mined :  The  onus  prohandi  is  on  the 
person  asserting  the  affirmative : 
see  In  the  goods  of  Shilling,  Dea.  & 
Sw.  183.  See  also,  on  this  subject, 
Wright  v.  Sarmuda,  reported  in  the 
notes  to  2  Phillim.  266,  and  in 
Evans's  edition  of  2  Salk.  593 
{nomine  Wright  v.  Netherivood)  ; 
General  Stanwix^s  Case,  reported  as 
Sex  V.   Dr.  Hay,    1  W.   Bl.    640; 


Broughton  v.  Bandall,  Cro.  EHz. 
503 ;  Hitchcock  v.  Beardsley,  West's 
Cas.  temp.  Hard.  445  (stated  ante, 
p.  644);  Colvin  v.  Procurator-Gen,, 
1  Hagg.  92 ;    Sillick  v.  Booth,  1  Y. 

6  Coll.  Ch.  0.  117,  126;  Ommaney 
V.  Stihoell,  23  Beav.  328;  In  the 
goods  of  Wainiuright,  1  Sw.  &  Tr. 
257 ;  In  the  goods  of  Wheeler,  31 
L.  J.  P.  M.  &  A.  40 ;  In  the  goods 
of  Carmichael,  32  L.  J.  P.  M.  &  A. 
70;  Be  Green's  Settlement,  L.  R.  1 
Eq.  288 ;  Be  Benham's  Trusts,  L. 
E.  4  Eq.  416 ;  Be  Fhene's  Trusts, 
L.  E.  5  Ch.  139  ;  Be  Leive's  Trusts, 
L.  E.  6  Ch.  356 ;   Be  Walker,  L.  E. 

7  Ch.  120 ;  Hickman  v.  Upsall, 
L.  E.  20  Eq.  136;  Be  Bhodes,  36 
C.  D.  586 ;  Be  Benjamin,  [1902]  1 
Ch.  723.  See  ante,  p.  234,  as  to 
presumption  of  death. 

(o)  3  Ves.  231. 

[p)  See  further  on  this  subject, 
Elliott  V.  Daienport,  1  P.  Wms.  83 ; 
Toplis  Y.  Baker,  2  Cos,  118;  Izon 
V.  Butler,  2  Price,  34;  Att.-Gen.  v. 
Holhrook,  3  Y.  &  J.  114  ;  *S'.  C,  12 
Price,  407. 
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the  recovery  of  wliicli  was  barred  by  the  Statute  of  Limitations : 
it  was  held  by  Lord  Lyudhurst,  C.  B.,  and  afterwards  by 
Aldorson,  B.,  that  the  parties  so  named  in  the  schedule  were 
not  to  be  considered  as  legatees,  but  as  creditors,  and  conse- 
quently that  the  representatives  of  such  as  died  in  the  testator's 
lifetime  were  entitled  to  the  benefit  of  the  Will  (y). 

Even  in  a  case  where  a  legacy  is   fi:iven  to  a  man  and  Im  ej^n  where 

^     J  ^  the  legacy  is 

executors,  administrators,  and  assigns,  or  to  a  man  and  Ins  rq)re-  given  to  the 

sentativcs,  if  the  legatee  dies  before  the  testator,  though  the  ^^^^^^^^^^^^ 

executors  are  named,  yet  the  legacy  is   lost :    for  the  words  &c. : 

"  executors,  administrators  and  assigns,  &c.,"  are  considered  as 

only  descriptive  of  the  interest  bequeathed ;  and  those  who  take 

by  representation  only  cannot  be  entitled  to  anything  to  which 

the  person  they  represent  never  had  any  title  (;•). 

So  where  a  legacy  is  given  to  A.  for  life,  and  after  the  death 

of  A.  to  B.  or  /lis  proper  representatives,  in  case  of  his  dying  before 

A.,  if  B.  dies  in  the  lifetime  of  the  testator,  the  legacy  lapses  (.s-). 


{q)  Williainson  v.  Naylor,   3  Y. 

6  Coll.  208.  See  also  accord. 
Philips  V.  Philips,  3  Hare,  281. 
Where  a  testator,  yfho  was  a  cer- 
tificated bankrupt,  directed  his 
executors  to  pay  in  full  all  his 
creditors  who  had  proved  in  the 
bankruptcy,  it  was  held  that  this 
direction  must  be  regarded  as  a 
bounty,  not  only  in  favour  of  those 
creditors  who  siirvived  the  tes- 
tator, but  of  the  representatives  of 
those  who  predeceased  him  ;  for 
that  his  object  was  to  discharge 
a  moral  duty,  which  object  could 
not  be  attained  if  his  bounty  was 
to  be  limited  to  those  creditors  who 
survived  him :  Re  Sowerhy's  Trust, 
coram  "Wood,  V.-C,  2  Kay  &  J. 
630  ;  S.  C,  nomine  Turner  v. 
Martin,  coram  Lord  Cranworth,  C, 

7  De  G.  M.  &  G.  429 ;  Stevens  v. 
King,  [1904]  2  Ch.  30.  In  the 
last-mentioned  case  Farwell,  J., 
says:  "I  think  that  the  cases  of 
Williamson  v.  Naylor  \_t(bi  supra"]. 
Philips  V.  Philips  [m6i  supra],  and 
In  re  Sowerhy's  Trust  \_nhi  supra] 
have  established  the  rule  that,  if 


the  Court  finds,  upon  the  construc- 
tion of  the  Will,  that  the  testator 
clearly  intended  not  to  give  a  mere 
bounty  to  the  legatee,  but  to  dis- 
charge what  he  regarded  as  a 
moral  obligation,  whether  it  were 
legally  binding  or  not,  and  if  that 
obligation  still  exists  at  the  tes- 
tator's death,  there  is  no  neces- 
sary failure  of  the  testator's  object 
merely  because  the  legatee  dies  in 
his  lifetime,  and  therefore  death 
in  such  a  case  does  not  cause  a 
lapse." 

(r)  Elliott  V.  Davenport,  1  P. 
Wms.  83  ;  Corby n  v.  French,  4 
Yes.  435;  Shiittleworth  v.  Greaves, 
4  My.  &  Cr.  35;  ante,  p.  889 
et  seq. 

{s)  Corhyn  v.  French,  4  Yes.  418, 
435.  It  will  be  observed,  that  the 
substitution  of  the  executors  in 
this  case  did  not  refer  to  the  lega- 
tee's dying  before  the  testator,  but 
to  his  dying  before  the  time  of  the 
payment  of  the  legacy.  See  accord. 
Bone  V.  Cook,  M'Clel.  169;  S.  C, 
13  Price,  332. 
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Again,  if  a  logaey  bo  given  to  a  man,  and  directed  to  be  paid 
to  him  or  hia  executors,  or  administrators,  or  personal  repre- 
sentatives, or  to  his  heirs,  at  the  end  of  a  year  after  the  testator^ s 
death,  and  the  legatee  die  before  the  testator,  the  legacy  intended 
for  him  will  lapse  {t). 

But  if  instead  of  the  words  "  personal  representatives,"  the 
word  *'  heirs "  be  used,  it  has  been  held  that  this  shows  an 
intention  on  the  part  of  the  testator,  that  the  persons  he 
designates  as  *'  heirs "  are  to  take  by  way  of  substitution 
whenever  the  legatee  may  die,  and  there  shall  be  no  lapse 
though  he  die  in  the  lifetime  of  the  testator  (?/).  In  such  a 
case  the  heirs  do  not  take  by  way  of  transmission  or  as  repre- 
sentatives, but  as  persona'  designates  (x) . 

In  Edwards  v.  Saloway  [y]  there  was  a  gift  of  residue  to  the 

testator's  wife  for  life  to   her   separate  use,  with  an  absolute 

power  of  appointing  the  principal  by  deed  or  Will,  and  a  gift 

in  default  of  such  appointment  to  her  next  of  kin,  as  in  case  of 

an  intestacy  :  And  Lord  Cottenham,  C,  held,  that  the  gift  of 

the  principal  had  not  lapsed  by  the  death  of  the  wife  in  the 

testator's  lifetime,  but  that  her  next  of  kin,  according  to  the 

statute,  were  entitled  to  the  benefit  of  it  (s) . 

this  rule  con-        But  this  general  rule   may  be  controlled   by  the   manifest 

manifes/     ^  intention  of  the  testator,  appearing  on  the  face  of  the  Will,  that 

intention  of      ^]^g  legacy  shall  not  lapse,  and  by  his  providing  a  substitute  for 

substitute        the  legatee  dying  m  his  lifetime  [a)  ;  though,  m  order  to  enect 

foTthe^°^       this  object  he  must,  in  clear  words,  exclude  lapse;  and  he  must 

legatee : 

[t)  Tidioell    v.    Ariel,    3    Madd.  446. 

403.     See  also  Bmitli  v.  Oliver,  11  (a;)  See  ante,  p.  867  et  seq.,  as  to 

Beav.    494;    Thompson  t.    White-  the  meaning  of  the  word  "  heir  "  in 

lock,  4  De  G.  &  J.  490.  such  cases. 

{u)  Re  Porter's  Trusts,  4  Kay  &  ,  .  ^  -^^^^  q^  ^^  ^25. 
J.  188;  and  see  the  observations  of 

Wood,  V.-C,  4  Kay  &  J.  196,  as  to  (^)  ^^^  ^^^^^'^^  ^''^'''^^'  ^-  ^«^'- 
the  construction  put  on  the  word  ^^''^^  ^  ^^^  ^  J-  ^^4.  But  see 
"heir"  in  Tidtoell  v.  Ariel,  uU  ^«^^^-  ^-  Hanlury,  3  Euss.  Ch.  C. 
supra.  But  where  a  testator  be- 
queathed a  silver  cup  to  Lord  S.  («)  Sibley  v.  Cook,  3  Atk.  572  ; 
and  his  heirs  as  a  heirloom,  and  Toplis  v.  Baker,  2  Cox,  121;  Bridge 
the  person  who  was  Lord  S.  at  the  v.  Abbott,  3  Bro.  C.  C.  224;  Browne 
date  of  the  Will  died  before  the  v.  iTojje,  L.  E.  14  Eq.  343.  But  it 
testator  leaving  a  successor  to  the  is  not  allowable  to  prove  this  in- 
title,  it  was  held  that  the  bequest  tention  by  evidence  dehors  the  Will : 
lapsed  :   Be   Whonoood,   34   C.   D.  Mayhank  v.  Brooks,  1  Bro.  C.  C.  84. 


Cli.  II.  §  y.J     Legatee  d/jlng  before  Testator. 
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clearly  indicate  who  is  to  take  in  case  the  legatee  should  die  in 
his  lifetime  {b). 

Thus  where  there  is  a  bequest  "to  A.  or  his  personal  repre- 
sentatives," or  "  to  A.  or  his  heirs,"  the  word  "  or,"  generally- 
speaking,  implies  a  substitution,  so  as  to  prevent  a  lapse  {c). 

But  in  the  case  of  a  bequest  to  children,  &c.  in  a  class,  and 
the  representatives  of  such  as  are  dead,  a  question  may  arise 
whether  the  representatives  are  to  take  by  way  of  original  sub- 
stantive limitation,  or  by  way  of  substitution  only.  If  by  the 
latter,  none  are  entitled  but  such  as  represent  parties  who  could 
have  taken  as  original  legatees.  A  gift  to  issue  is  suhstitutionaJ, 
when  the  share  which  the  issue  are  to  take  is,  by  a  prior  clause, 
expressed  to  be  given  to  the  parent  of  such  issue,  and  a  gift  to 
issue  is  an  original  gift,  when  the  share  which  the  issue  are  to 
take  is  not,  by  a  prior  clause,  expressed  to  be  given  to  the 
parent  of  such  issue  {d). 


substitution 
implied  by  a 
bequest  to 
"  A.  or  his 
per.soniil 
representa- 
tives, "  or  to 
"  A.  or  his 
heirs :  " 


{h)  Broivne  v.  Hope,  L.  E.  14  Eq. 
343. 

(c)  Oittings  v.  McBermott,  2  M. 
&  K.  69,  and  tlie  authorities  col- 
lected ante,  pp.  876,  877;  compare 
p.  868. 

(rf)  Lamphier  v.  Buck,  2  Dr.  & 
Sm.  494  ;  Chri'stophcrson  v.  Naylor, 
1  Mer.  320 ;  Butter  v.  Ommancy, 
4  Euss.  73.  See  also  i?e  Wehster^s 
Estate,  23  C.  D.  737,  in  which  case 
Kay,  J.,  says  :  "The  law  was  settled 
long  ago  in  the  case  of  Christopher- 
son  V.  NayJor.  There  a  rule  was 
laid  down  that  where  there  is  a 
gift  to  a  class  and  then  a  substitu- 
tionary gift  of  the  share  of  any  one 
of  the  class  who  should  die  in  the 
lifetime  of  the  testator,  no  one  can 
take  under  the  substitutionary  gift 
who  is  not  able  to  predicate  that 
his  parent  might  have  been  one  of 
the  original  class,  and  consequently, 
if  the  parent  was  dead  at  the  date 
of  the  Will,  and  therefore  by  no 
possibihty  could  have  taken  as  one 
of  the  original  class,  his  issue  arc 
not  able  to  take  under  the  substi- 
tutionary gift."  Now,  beyond  all 
doubt,  that  is  still  the  law.     It  was 


laid  down  in  the  case  of  Christo- 
pherson  v.  Naylor,  and  that  case 
has  been  recognised  by  James,  L.  J., 
in  lie  Botchkiss's  Trusts,  L.  E.  8 
Eq.  643,  and  by  the  Court  of 
Appeal  in  the  cases  of  Hunter  v. 
Cheshire,  L.  E.  8  Ch.  751,  West  v. 
Orr,  8  C.  D.  60,  and  Be  Musther,  43 
0.  D.  569.  The  rule  in  Christo- 
plierson  v.  Naylor  has  not  always 
been  accepted  without  question : 
see  Parsons  v.  Gulliford,  10  Jur. 
N.  S.  231;  Goivling  v.  Thompson, 
L.  E.  11  Eq.  366  [n);  Be  Potter's 
Trust,  L.  E.  8  Eq.  52  ;  Adams  v. 
Adams,  L.  E.  14  Eq.  246;  Be  Speak- 
man,  4  C.  D.  620  (dissenting  from 
Steivart  v.  Jones,  3  De  G.  &  J.  532, 
which  latter  case  was  distinguished 
in  Be  Boherts,  27  C.  D.  346;  30 
C.  D.  234);  Be  Lucas's  Will,  17 
C.  D.  788  :  and  there  is  a  good  deal 
of  authority  to  show  that  the  rule 
is  subject  to  the  rule  laid  down  in 
Be  Potter's  Trust,  uhi  supra,  viz. 
that,  where  there  is  a  gift  to  a  class 
of  persons,  with  substitution  to  their 
issue  in  case  of  their  dying,  that 
means,  that  whether  they  are  dead 
when  the  Will  is  made  or  die  after- 
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But  if  there  is  an  original  suLstantivo  gift  to  two  classes  of 
legatees,  vi/.,  first  to  the  eliildren  of  a  legatee  for  life,  living  at 
tlie  time  of  his  decease  :  and,  secondly,  to  the  issue  of  such  of 
them  as  shall  then  be  dead  leaving  issue,  the  issue  of  a  cliild 
iv/io  uris  ih'dd  at  the  dato  of  the  Will  may  be  entitled  to  a 
share  {e) . 


wards,  the  siibstitxitcd  cla=!8  takes  in 
oacli  case.  The  two  rules  are  difficult 
to  reconcile,  but  the  great  majority 
of  cases  in  which  the  rule  in  Ee 
Putter's  Trust  has  been  applied, 
may  be  explained  upon  the  prin- 
ciple of  Loring  v.  Tliomas,  1  Dr.  & 
Sm.  497,  in  which  Kindersley, 
V.-C.  (disapproving  the  decision  of 
Sir  J.  Leach,  iNf.  E.,  in  Wuuyh  v. 
Waugh,  2  M.  &  K.  41,  upon  a  Will 
containing  the  words  "  so  that  the 
children  should  take  only  the  share 
which  their  parent  would  have 
taken  if  living,")  pointed  out  that 
sucb  a  gift  was  not  necessarily  to 
be  construed  as  a  substitutional 
gift  in  tbe  sense  of  Christopherson 
V.  Nayhir,  but  a  gift  to  the  issue, 
not  of  the  share  of  the  deceased 
parent,  but  of  the  share  which  the 
parent  of  the  issue  would  have 
taken  if  living  at  the  death  of  the 
testator,  which,  might  well  include 
the  children  of  a  parent  who  was 
dead  at  the  date  of  the  "Will.  Pro- 
bably the  rule  in  Christopherson  v. 
Naylor  will  be  applied  in  cases 
where  the  gift  is  a  gift  to  the 
childi'en  or  their  heirs  without 
more,  but,  where  there  is  something 
more,  the  question  will  always  be, 
whether  an  intention  that  the  gift 
should  not  be  treated  as  substitu- 
tional can  be  extracted  from  the 
Will  on  grounds  similar  to  those 
acted  on  in   Tytherleigh  v.  Harhin, 

6  Sim.  329 ;  Loring  v.  Thomas, 
ribi  supra ;  Re  Plnlps'    Will,  L.  E. 

7  Eq.  151 ;  Haheryham  v.  Bide- 
halgh,  L.  E.  9  Eq.  395  ( 2^er  James, 
V.-C.) ;  Re  Smith's  Trusts,  5  C.  D. 


497  {»)  ;  Re  Sihlry's  Trusf.^,  5  C. 
I).  494  ;  ]Vingfitld  v.  Wingfiehl, 
9  C.  I).  658;  Re  Woolrich,  11  C. 
D.  663.  The  recent  cases  of  Re 
Chinery,  39  C.  D.  614  (in  which  Stir- 
ling, J.,  refused  to  follow  Re  Smith's 
Trusts,  uhi  supra),  and  Re  Musther, 
43  C.  D.  569,  strongly  confirm  the 
rule  in  Christopherson  v.  Naylor, 
and  in  Re  Wood,  [1894]  3  Ch.  381, 
at  p.  387,  Davey,  L.  J.,  says: 
"  Notwithstanding  the  opinion  ex- 
pressed by  Vice- Chancellor  Malins 
in  In  re  Potter''s  Trust,  I  think  that 
Christopherson  Y.  Naylor  was  rightly 
decided,  and  so  th.e  Court  of  Appeal 
held  in  In  re  Musther." 

(e)  Tytherleigh  v.  Harhin,  6  Sim. 
329.  So  in  Giles  v.  Giles,  8  Sim. 
360,  a  testator  bequeathed  his 
residue  to  trustees,  in  trust  for  all 
his  children  living  at  the  decease 
of  bis  wife  as  tenants  in  common, 
and,  if  any  such  children  should 
die  before  bis  wife  and  should  leave 
issue,  then  the  children  of  such, 
bis  son  or  daughter,  should  be  en- 
titled to  the  portion  of  sucb  bis 
son  or  daughter  wbo  might  be 
deceased  before  the  decease  of  his 
wife  :  provided  that,  until  the  por- 
tions thereby  provided  for  any  of 
the  said  children  of  bis  said  sons 
or  daughters,  who  might  have  died 
before  their  mother,  should  become 
vested,  it  should  be  lawful  for  his 
trustees  to  apply  the  interest  of  the 
portion  to  which  any  such  child 
might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child.  The 
testator  at  the  date  of  his  Will  had 
four  sons  and  one  daughter,  and  he 
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With  regard  to  the  exclusion  of  tliose  claiming  under  a  suh- 
stitutional  gift  who  cannot  predicate  of  the  person  first  named 
as  taker  that  he  might  have  taken,  the  distinction  must  be 
remembered  between  a  substitutional  gift  after  a  bequest  to  a 
class  and  one  following  a  gift  to  individuals  named  in  the  Will. 
In  the  former  case  the  test  must  necessarily  be  this,  was  the 
deceased,  whose  share  is  claimed,  a  member  of  the  class?  (/) 
In  the  latter  case  the  substituted  legatee  is  presumed  to  have 
been  introduced  into  the  Will  in  order  to  prevent  a  lapse. 
This  distinction  has  been  recognised  and  acted  upon  in  many- 
cases  (r/). 


had  had  another  daughter  ivho  teas 
then  dead  leaving  cliildren  who 
survived  the  testator.  Sir  L.  Shad- 
well,  V.-C,  held  that  those  chil- 
dren were  entitled  to  a  share  of 
the  residue,  being  of  opinion,  that 
looking  at  the  Will  altogether,  the 
true  construction  of  it  was  that 
the  testator  adverted  as  much  to 
the  children  of  the  daughter  who 
had  died  as  he  did  to  the  chil- 
dren who  had  survived  but  might 
die.  Again,  in  the  case  of  a 
gift  to  a  niece  for  life  and  after 
her  death  to  the  children  of  A. 
(deceased)  then  living,  and  the 
issue  then  living  of  any  child  of 
A.  dying  in  the  lifetime  of  the 
niece,  such  issue  to  take  the 
parent's  share,  it  was  held  that 
the  issue  of  the  children  took  as 
objects  of  the  gift  and  not  in  sub- 
stitution for  their  parent  :  Coidt- 
hurst  V.  Carter,  15  Beav.  421.  It 
is  obviously  impossible  to  lay  down 
any  general  rule  as  to  what  words 
shall,  and  what  shall  not,  render  a 
gift  substitutional,  but  it  may  be 
useful  to  cite  a  few  instances  of 
words  the  presence  of  which  in  a 
testamentary  clause  has  been  held 
not  necessarily  to  import  that  the 
gift  is  substitutional.  Thus  the 
words  "shall  die,"  "should  die," 
have  been  held  not  to  have  that 
effect :  Lorirxj  v.  Thomas,  1  Dr.  & 
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Sm.  497,  even  though  coupled  with 
a  provision  that  the  issue  of  the 
children  so  dying  should  have  the 
parent's  share:  Smith  v.  Smith,  8 
Sim.  353  (disapproving  Thornhill 
V.  Thornhill,  4  Madd.  377,  which 
latter  case  was,  however,  approved 
by  North,  J.,  in  Re  Hannam,  [1897] 
2  Ch.  39).  The  use  of  the  word 
"or"  is  not  conclusive  that  the 
gift  is  substitutional;  nor,  on  the 
other  hand,  is  the  use  of  the  word 
"  and,"  as  introducing  the  second 
gift,  conclusive  that  such  gift  is 
original.  See  Re  Merrick^s  Trusts, 
L.  E.  1  Eq.  551 ;  Hurry  v.  Hurry, 
L.  E.  10  Eq.  346  ;  Re  Woolley, 
[1903]  2  Ch.  206. 

(/)  Re  Hannam,  [1897]  2  Ch. 
39.  Cf.  Re  Schnadhorst,  [1901]  2 
Ch.  338;  [1902]  2  Ch.  234. 

{(/)  See  Ive  v.  King,  16  Beav.  46, 
and  the  cases  cited  ante,  p.  959, 
note  [d],  and  fost,  p.  967,  note  (</). 
See  also  Hodgson  v.  Smithson,  8 
De  G.  M.  &  G.  604  (affirming 
S.  C,  21  Beav.  356);  Camhridge 
V.  Rous,  25  Beav.  409 ;  King  v. 
Cleaveland,  4  De  G.  &  J.  477 
(affirming  .S'.  C,  26  Beav.  26)  ; 
Re  Fauldiugs  Trust,  26  Beav.  263; 
Tiinins  v.  Stackhouse,  27  Beav. 
434 ;  Ashling  v.  Knowles,  3  Drew. 
593  ;  Re  Porter's  Trusts,  4  E.  &  J. 
188,  192;  Hobgen  v.  Neale,  L.  E. 
11  Eq.  48;  Hume  v.  Lloyd,  47 
3q 
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Tlio  general  rule  of  equity  relating  to  lapses  is  equally  ap- 
plicable, whether  the  legacy  be  given  under  a  Will,  made  by 
virtue  of  donorship  flowing  originally  from  the  testator,  or 
whether  it  be  given  under  a  power  created  for  the  purpose ; 
for,  in  the  latter  case,  although  the  legatee  will  take  under  the 
authority  of  the  power,  yet  he  will  not  be  considered  as  taking 
from  the  time  of  its  creation,  so  as  to  prevent  a  lapse,  occa- 
sioned by  the  death  of  the  legatee  before  the  appointor  when 
the  power  is  executed  by  Will;  and  for  the  following  reasons: 
The  legatee  does  not  take  unto  the  power  solely  and  exclusively, 
but  under  it  and  the  Will  jointly :  The  Will  so  made  is  to  be 
construed  and  considered  like  all  others :  It  is,  therefore,  ambu- 
latory, revocable,  and  incomplete,  till  the  death  of  the  testator ; 
consequently,  no  person  can  take  under  it,  who  does  not  survive 
him.  If,  then,  an  appointee  by  Will  made  under  a  general 
power,  die  before  the  testator,  his  legacy  will  not  be  trans- 
missible to  his  executors  or  administrators  (//). 


L.  J.  Cli.  775.  It  may  here 
be  observed  that,  in  gifts  of  this 
description,  where  issue  are  ^lih- 
stitufecl  for  theii'  parents,  the  sub- 
stituted issue  can  in  no  case  take 
vested  interests  during  their  jDarents' 
lifetime,  and  consequently  issue, 
who  predecease  their  parent,  are 
not  entitled  to  any  share  in  the 
fund:  Re  Bennett's  Trust,  3  K.  & 
J.  280  ;  Crause  v.  Coo2yer,  1  J.  &  H. 
207 ;  Humfrey  v.  Humfrey,  2  Dr. 
&  Sm.  49  ;  Lanphier  v.  Buck,  2  Dr. 
&  Sm.  484;  Re  Merrick's  Trusts, 
L.  R.  1  Eq.  551 ;  Hurry  v.  Hurry, 
L.  E.  10  Eq.  346;  Re  Woolhy, 
[1903]  2  Ch.  206.  But  the  rule 
has  been  held  to  be  different  where 
the  gift  to  the  issue  is  an  original 
gift.  In  such  a  case  it  was  decided, 
after  much  consideration,  by  Kin- 
dersley,  V.-C,  in  Lanphier  v.  Buck 
{iihi  supra),  that  they  need  not 
survive  their  parent  in  order  to 
take ;  unless  the  language  of  the 
Will  precludes  children  from  taking 
who  do  not  survive  their  parent,  as 
when  the  gift  is  to  the  issue  of 
such  nephews  and  nieces  as  should 


have  died  before  the  tenant  for  life, 
leaving  issue :  for  in  such  a  case 
such  children  only  as  were  left  by 
the  parent,  i.e.,  as  siu'vive  him,  are 
to  take.  See,  however,  Re  Smith's 
Trusts,  7  C.  D.  665.  But  whether 
the  gift  to  the  issue  be  original  or 
substituted,  the  issue,  in  order  to 
take,  need  not  survive  the  tenant 
for  life :  Re  Wikhnan's  Trusts,  1 
J.  &  H.  299;  Re  Pell's  Trusts,  3 
Giff.  152  ;  Lanphier  v.  Buck,  2  Dr. 
&  Sm.  484 ;  Martin  v.  Holgate,  L. 
E.  1  H.  L.  175,  reversing  S.  C,  sub 
nom.  Holgate  v.  Jennings,  34  Beav. 
79 ;  Re  Orton's  Trust,  L.  E.  3  Eq. 
375 ;  Re  Woolley,  iili  supra.  See, 
however,  Re  Kirkman's  Trusts,  3 
De  G.  &  J.  558 ;  Re  Corrie's  Will, 
32  Beav.  426. 

(h)  Oke  V.  Heath,  1  Ves.  Sen. 
135,  141 ;  Duke  of  Marlborough  v. 
Oodolphin,  2  Ves.  Sen.  73;  Vander- 
zee  V.  Adorn,  4  Ves.  771  ;  Burges  v. 
Mawbey,  10  Ves.  319,  326;  Easum 
V.  Appleford,  5  My.  &  C.  56  ;  Master 
V.  Lapjrimaudaye,  2  Coll.  443  ;  Wood- 
cock V.  Renneck,  1  Phil.  Ch.  C.  72 ; 
Jones  V.  Southall,  32  Beav.  31. 
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It  is  requisite  further   to  consider  the  general  rule   above  As  to  legacies 

lit  TTii  •  •  •••ii  •      ffiven  to  joint 

stated,  as   applied   to  legacies  given  in  joint   tenancy,  or  m  tenants: 
tenancy  in  common.    If  a  legacy  be  given  to  two  persons  yo?Ji//i/, 
although  one  of  them  happen  to  die  before  tlie  testator,  such 
interest  will  not  be  considered  lapsed  or  undisposed  of,  but  will 
siu'vive  to  the  other  legatee  (/) . 

But  where  legacies  are  given  to  legatees,  as  tenants  in  com-  to  tenants  in 
mon,  as  where  an  aggregate  fund  is  to  be  divided  among  them, 
nominatim,  in  equal  shares,  if  any  of  them  die  before  the  tes- 
tator, what  was  intended  for  those  legatees  will  lapse  into  the 
residue  {k). 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint-  effect  of 

.  „.  ,    ^     revocation : 

tenants  (/),  and  as  to  lapse  m  cases  of  tenants  m  common  (/>?)> 

when  the  testator  revokes  the  interest  originally  given  to  one 

of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a  to  tenants  in 

,  „  .  ,    ,  i  i      •  J 1       common  in  a 

class  01  persons  m  general  terms  as  tenants  m  common,  as  tne  class : 
children  of  A.,  the  death  of  one  of  them  before  the  testator 
will  not  occasion  a  lapse  of  any  part  of  the  fund ;  but  those  of  the 
described  class,  who  survive  the  testator,  will  take  the  whole  (y?). 


(/)  Bvfar  V.  Bradford,  2  Atk. 
220  ;  Dowsft  v.  Sweet,  Ambl.  175 ; 
2Iorhi/  V.  Bird,  3  Yes.  628.  But 
ia  Be  Kerr's  Trusts,  4  C.  D.  600, 
Jessel,  M.  R.,  refused  to  apply  the 
rule  in  the  case  of  an  appointment 
to  an  object  of  the  power  and  a 
stranger. 

(A-)  BagiueU  v.  Dry,  1  P.  Wms. 
700;  Owen  v.  Owen,  1  Atk.  494; 
Peat  V.  Chapman,  1  Ves.  Sen.  252  ; 
Baxter  v.  Losh,  14  Beav.  612. 

(?)  Hvmplirey  v.  Tayleur,  Ambl. 
136;  Young  v.  Davies,  2  Dr.  &  Sm. 
167. 

(;n)  CressweU  v.  Cheshjn,  2  Eden, 
123;  Shaio  v.  M'Mahon,  4  Dr.  & 
W.  431 ;  Syl-es  v.  Sykes,  L.  E.  3 
Ch.  301.  In  Harris  v.  Davis,  1 
Coll.  416,  no  doubt  was  thrown 
upon  the  principle,  though  the 
operation  of  CressweU  v.  Cheslyn, 
uhi  supra,  was  excluded  by  the 
very  special  words  in  the  codicil, 
2>er  Lord  Cairns,  C,  in  Sykes  v. 
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Sykes,  uhi  supjra. 

{n)  Viner  v.  Francis,  2  Cox,  100; 
Shiittleworth  V.  Greaves,  4  My.  &  C. 
38;  Cort  v.  Winder,  1  Coll.  320; 
Lee  V.  Pain,  4  Hare,  250;  Shaw  v. 
IPMahon,  4  Dr.  .t  W.  431,  438; 
Leigh  v.  Leigh,  17  Beav.  605  ;  Fitz- 
roy  \.  Richmond,  27  Beav.  186;  Be 
Stanhope's  Trust,  Hid.  201  ;  Be 
Coleman,  4  C.  D.  165 ;  Fell  y.  Bid- 
dolph,  L.  E.  10  C.  P.  701  ;  Be 
Jackson,  25  C.  D.  162;  Be  CoUey's 
Trusts,  L.  E.  1  Eq.  496;  Dimond  v. 
Bostock,  L.  E.  10  Ch.  358.  Secus, 
where  it  appears  that  the  testator 
did  not  intend  to  give  to  a  class 
incapable  of  being  ascertained  at 
the  time,  but  to  individuals  who 
are,  or  who  are  capable  of  being, 
enumerated:  Bain  v.  Lescher,  11 
Sim.  397 ;  Havergal  v.  Harrison, 
7  Beav.  49  ;  Be  Smith's  Trusts, 
9  C.  D.  117  ;  Be  Stansfield,  15 
C.  D.  84.  Or  where  the  survivors 
would  not  take  the  fund  in  the 
q2 
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"Wlmt  cor-  AVhoro  thoro  is  a  gift  to  a  number  of  persons  who  are  united  or 
class  g^ft :  connected  by  some  common  tie,  and  you  can  see  that  the  testator 
was  looking'  to  the  body  as  a  whole  rather  than  to  the  members 
constituting  the  body  as  individuals,  and  so  you  can  see  that  he 
intended  that  if  one  or  more  of  that  body  died  in  his  lifetime 
the  survivors  should  take  the  gift  between  them,  there  is  notliing 
to  prevent  your  giving  effect  to  the  wishes  of  the  testator  (o) . 

The  cases  on  this  subject  wore  considered  by  Lord  Davey  in 
King-sh/ir//  v.  Walter  (p),  in  which  it  was  held,  tliat  a  class  gift 
was  intended.  His  Lordship  says :  "  The  question,  I  agree,  is 
whether  a  gift  in  this  case  to  '  Elizabetli  Jane  Fowder  and  the 
children  of  my  sister  Emily  Walter,'  is  what  is  called,  by  an 
expression  well  known  in  our  law,  a  class  gift.  Prima  facie  a 
class  gift  is  a  gift  to  a  class,  consisting  of  persons  who  are 
included  and  comprehended  under  some  general  description  and 
bear  a  certain  relation  to  the  testator.  That  definition  is  in 
accordance  with  that  given  by  Lord  Selborne  in  the  case  referred 
to  in  North,  J.'s  judgment,  in  Pearls  y.  MoseIei/{q),  and  by 
Lord  Hatherley,  then  Wood,  Y.-C,  in  a  case  which  has  also 
been  referred  to  at  the  bar.  In  re  C//aplin\s  Trusts  (r) .  But  it 
may  be  none  the  less  a  class  because  some  of  the  individuals  of 
the  class  are  named.  For  example,  if  a  gift  is  made  '  to  all  my 
nephews  and  nieces  including  A.,'  or  if  a  gift  is  made  '  to  C.  and 
all  other  my  nephews  and  nieces,'  each  of  those  would  be  a  class 
gift.       Stanliojje^s  Case  (s)  is  an  example  :  There  the  gift  was  to 

same  manner,  or  in  the  same  shares  divided     amongst     his     surviving 

and    proportions,    as    the    testator  children,  and  my  niece,  E.  "W.,"  is 

says  they  are  to  take  it :  Be  Ham's  not  a  gift  to  a  class  :  Dral-eford  v. 

Trust,    2  Sim.  N.   S.   106.     As  to  DrnJceford,  S3  Beav.  43.     A  bequest 

the  distinction  between   a  gift  to  to  persons  "hereinbefore  named," 

persons  of  aliquot  parts  of  a  fund  or  "hereinafter  named"  or  "herein- 

and  a  gift  to   persons  as  a  class,  before  mentioned"  or  "hereinafter 

see  Ramsay  v.  Slielmerdinc,  L.  E.  mentioned,"  ca-nnot  be  regarded  as 

1    Eq.    129.     The  naming   of    one  a  gift  to  a  class  :  Be  Gibson,  2  Johns. 

individual  member  does  not  pre-  &     H.    656.       See   j50s#,    p.    9G7, 

vent  the  gift  being  a  gift  to  a  class  :  note  (f). 

BeJackson,ubi  supra;- hut,  in. order  (o)  Per    Lord    Macnaghten,    in 

to   constitute    a    named    person  a  Eimjshnrij  v.   Walter,  [1901]  A.  C. 

member  of  a  class,  he  must  have  a  r^^  p_  jgj^ 


{p)  [1901]  A.  Cat  p.  192. 


common    character  with   the   un 

named  members  of  the  class :   Be 

Featherstouc's  Trusts,  22  0.  D.  111.  ('i)  (^S^O)  5  A.  C.  714. 

A  bequest  to   a  brother  for  life,  ('')  (1863)  33  L.  J.  Ch.  183 

and  at  his  death  "to  be  equally  (s)  (1859)  27  Beav.  201. 
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four  named  daughters  and  all  his  after-born  daughters,  and  that 
was  rightly,  as  I  think,  held  to  be  a  class  gift.  To  the  same 
effect  is  a  case  before  Chitty,  J.,  In  re  Jackson  (f),  where  the 
gift  was  to  five  named  individuals  and  all  his  other  sons  and 
daughters  who  should  be  born  afterwards  and  attain  the  age  of 
twenty-one  years.  Chitty,  J.,  held  that  that  was  a  class  gift, 
although  the  condition  of  attaining  the  age  of  twenty-one  years 
was  imposed  upon  the  other  children  and  not  upon  those  who 
were  named.  He  came  to  this  conclusion  upon  the  ground  that 
it  appeared  from  the  evidence  that  those  who  were  named  had 
already  attained  the  age  of  twenty-one  years.  That  case  seems 
to  me  to  have  a  considerable  bearing  upon  the  case  now  before 
the  House. 

*'  There  may  also  be  a  composite  class,  such  as,  for  instance, 
children  of  A.  and  children  of  B. :  that  would  be  a  good  class. 
On  the  other  hand,  a  gift  to  A.  and  all  th^e  children  of  B.  is,  in 
my  opinion,  prima  facie  not  a  class  gift,  and  I  think  that  has 
been  so  decided,  and  rightly  decided,  in  the  case  of  In  re 
C/iap/in^s  Trusts  {it),  which  I  have  abeady  referred  to,  and  also 
in  a  case  before  Sir  George  Jessel  of  In  re  Allen,  JFilso)i  v. 
After  (v) 

"  My  Lords,  another  principle  which  is,  I  think,  established 
in  this  branch  of  the  law  is,  that  all  the  interests  of  members  of 
the  class  must  vest  in  interest  at  the  same  time.  For  instance, 
if  there  is  a  gift  to  A.  for  life  and  afterwards  to  B.  and  the 
children  of  C,  the  class  must  vest  in  interest  at  the  death  of  the 
testator,  although  it  is  capable  of  enlargement  by  the  birth  of 
subsequent  children  of  C.  during  the  lifetime  of  the  tenant  for 
life.  My  Lords,  it  is,  I  conceive,  on  that  ground  that  the  other 
case  to  which  I  referred,  namely,  Dral-eford  v.  Drakeforcl  (.r),  was 
decided.  The  learned  judge,  Lord  Romilly,  there  said  that 
the  gift  which  he  had  before  him  in  that  case  was  not  a  class 
gift.  It  was  in  this  form  a  gift  to  A.  for  life,  and  at  his  death 
to  be  equally  divided  between  his  surviving  children  and  the 
testator's  niece,  Rosamond  Willows.  There,  as  your  Lordships 
see,  only  those  children  who  survived  the  tenant  for  life  would 
have  taken,  whereas  Eosamond  Willows'  interest  would  have 
become  vested  at  the  testator's  death.  On  that  ground  Lord 
Eomilly  held  that  it  was  not  a  class." 

(0  25  C.  D.  162.  (^)  29  W.  E.  480 ;  44  L.  T.  N.  S. 

{u)  (1863)  33  L.  J.  Ch.  183.  2'[*;^  33  ^^^^^  ^3^  ^3^ 
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to  tenants  in 
comniou  with 
a  clause  of 
survivor.sliip  : 


questions 
"whether  the 
accrued  as 
well  as 
original 
shares  pass 
to  the  sur- 
vivors : 


A  further  exception,  as  to  the  doctrine  of  lapse  in  cases  of 
legacies  given  to  tenants  in  common,  occurs  in  instances  where 
the  Will  contains  a  limitation  over  of  the  legacy  to  the  sur- 
vivors (//).  Thus  in  Mack'nnwn  v.  Peacli  {z),  the  testator 
bequeathed  to  his  two  daughters  his  plate  and  plated  ware, 
together  with  the  pearls,  &c.,  in  his  possession,  share  and  share 
alike,  and  upon  the  demise  of  either  of  them  w^ithout  lawful  issue, 
then  the  share  of  her  so  dying  to  go  to  her  sister :  One  of  the 
daughters  died  unmarried  in  the  testator's  lifetime :  And  Lord 
Langdale,  M.  R.,  held,  that  the  surviving  daughter  was  entitled 
to  the  whole  of  the  articles  bequeathed ;  for  that  the  circum- 
stance of  the  deceased  daughter,  who  would  have  taken  as  tenant 
in  common  if  both  had  survived  the  testator,  having  died  in  his 
lifetime,  did  not  prevent  the  gift  over  to  her  sister  from  taking 
effect  {a) . 

In  such  cases,  if  more  than  one  of  the  legatees  happen  to  die 
before  the  testator,  a  question  arises,  whether  the  original  shares 
only,  or  the  accrued  as  well  as  the  original,  pass  to  the  survivors. 
The  general  rule  is,  that  where  distinct  legacies  are  given  with 
survivorship,  the  clause  of  survivorship,  unless  extended  by 
particular  words,  attaches  only  to  the  original  shares,  and  does 
not  affect  the  accruing  shares  {h)  :  But  an  exception  to  this  rule 
has  been  admitted,  where  the  disposition  is,  not  of  separate 
legacies,  but  of  one  aggregate  fund,  which  the  testator  meant 
should  remain  an  aggregate  fund,  and  should  not  be  broken  into 
fragments,  if  some  of  the  persons,  to  whom  interests  in  it  were 
given,  happen  to  die  (c). 


{y)  See  Baxter  v.  Losh,  14  Beav. 
612.  See  also  Smith  v.  Pyhiis,  9 
Yes.  566,  and  the  cases  collected, 
2J0st,  p,  967,  note  {(j). 

(2)  2  Keen,  555. 

(a)  And  see  Sanders  v.  Ashford, 
28  Beav.   609,   and  post,   p.   967, 

(&)  See  Perhins  v.  MicMethwaite, 
1  P.  Wms.  275  ;  Rudge  v.  Barker, 
Cas.  temp.  Talb.  124  ;  Ex  ^xirte 
West,  1  Bro.  C.  C.  575 ;  Vander- 
gucht  V.  Blake,  2  Ves.  534;  Barker 
v.  Lea,  1  Turn.  &  Enss.  415  ;  Croiv- 
der  V.  Stone,  3  Euss.  Chanc.  Cas. 
217  ;  Bright  v.  Bowe,  3  Mylne  &  K, 


316;  EickettY.  OuilJemard,  12  Sim. 
88 ;  Macgregor  v-  Macgregor,  2  Coll. 
192 ;  Goodivin  v.  Finlayson,  25 
Beav.  65  ;  Evans  v.  Evans,  ibid.  81 ; 
Be  Chaston,  18  C.  D.  218. 

(c)  See  Pain  v.  Benson,  3  Atk. 
78  ;  Worlidge  v.  Churchill,  3  Bro. 
C.  C.  465  ;  Barker  v.  Lea,  1  Turn. 
&  Euss.  413,  415 ;  Eyre  v.  Marsden, 
2  Keen,  564  ;  4  My.  &  C.  231 ; 
SiUick  v.  Booth,  1  Y.  &  Coll.  Cli.  C. 
121 ;  Leeming  v.  Sherratt,  2  Hare, 
14  ;  Doe  v.  Birkhead,  4  Exch.  110  ; 
Douglas  v.  Andrcivs,  14  Beav.  347  ; 
Dutton  V.  Crowdy,  33  Beav.  272  ; 
Be  Crawhairs  Trust,  8  De  G.  M.  & 
G.  480. 
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In  Knight  v.  Goi(/d{(l),  a  testatrix  bequeathed  the  residue  of  to  executors 
her  property  "  to  my  executors  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral  and  testamentary 
charges,  and  also  to  recompense  them  for  their  trouble,  equally 
between  them  :  "  She  then  proceeded  to  nominate  three  persons 
to  be  her  executors :  One  of  them  died  in  the  lifetime  of  the 
testatrix  :  And  it  was  held  by  Sir  John  Leach,  M.  R.,  and  after- 
wards by  Lord  Brougham,  on  appeal,  that  the  whole  residue 
vested  in  the  two  survivors  :  His  Lordship,  in  giving  his  judg- 
ment, observed,  that  it  Avas  not  necessary  to  decide  whether 
these  legatees  took  as  joint-tenants,  or  as  tenants  in  common  ; 
because  it  was  clear  on  the  construction  of  the  Will,  that  the 
testatrix  meant  to  give  the  residue  to  her  executors  as  a  class  of 
persons  in  their  official  character :  The  learned  judge  added,  it 
did  not  follow  that  a  bequest  of  a  residue  to  executors  equally 
must,  in  all  cases,  be  a  gift  to  them  in  their  representative 
capacity,  and  so  survive  to  those  who  live  to  take  the  office  {e). 

It  is  necessary  in  this  place  to  consider  what  effect  the  death  In  what  cases 
of  a  prior  legatee,  in  the  lifetime  of  the  testator,  will  produce  on  remainder, 
the  interest  of  another  legatee  in  remainder.  ^}'  ^.J  T^^y  °^ 

.  limitation 

In  the  case  of  a  legacy  to  a  legatee  for  life,  with  remainder  over,  will 
to  another  legatee,  if  the  tenant  for  life  dies  before  the  testator,  ^^^^^  J^  ^^^ 
the  remainder  over  takes  effect  upon  the  death  of  the  testator  (/).  prior  legatee 
So,  if  a  legacy  be  given  to  a  person,  mth  a  limitation  over,  if  of  the  testator. 
he  should  die  under  twenty-one,  or  before  the  happening  of  any 
other  event,  and  he  dies,  in  the  lifetime  of  the  testator,  under 
the  prescribed  age,  or  before  such   other  event  happens,  the 
legacy  over  does  not  lapse  (g) . 

[d]  2  M.  &  K.  295.  Euss.  Ch.  Cas.  383;  Lee  v.  Pain,  4 

(e)  See  Barber  v.  Barher,  3  My.  Hare,  225.  And  it  will  make  no 
&  0.  688,  jjos^,  p.  1213;  Re  (iihson,  difference  that  a  power  of  ai:)point- 
2  Johns.  &  H.  656,  where  "Wood,  ment  is  giv-en  to  the  legatee  for 
V.-C,  said  that,  with  the  exceiDtion  life:  Chatteris  v.  Young,  6  Madd. 
of  Knight  v.  Uonid,  he  knew  of  no  30.  See  also  Be  Lowman,  [1895]  2 
case  where  a  bequest  to  persons  re-  Ch.  348  ;  ante,  p.  868. 

ferred  to  in  the  Will  by  the  terms  ((/)  Miller   v.    Warren,    2  Vern. 

"hereinbefore  named,"  or  "herein-  207;      Ledsome    v.     IlicJiman,     2 

after    named,"    or     "  hereinbefore  Vern.  611 ;    Willing  y.  Baine,  3  P. 

mentioned,"  or  "hereiaafter  men-  Wms.  113;    Walker  y.  Main,  1  Jac. 

tioned,"   has  been  held   to    be    a  tS:  Walk.   1 ;  Hamherstone  v.  Stan- 

bequest  to  those  persons  as  a  class.  ton,    1   Yes.   &  Beam.  388 ;    Ilum- 

See  also  Hoare  v.  Oshorne,  33  L.  J.  phreys  v.  Howes,  1  Euss.  &  M.  639 ; 

Ch.  586.  Varleg  v.  Winn,  2  Kay  &  J.   700 ; 

{/)  Hardicick    v.     Thurston,    4  Be  GaitskelVs  Trusts,  Jj.B.  15  Ec^. 
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But  tlie  rule  is  difTerent  where  a  legatee,  to  wliora  tlie  legacy 
is  given  absolutely,  with  an  executory  limitation  over,  dies  in 
tlie  lifetime  of  the  testator,  hut  after  the  event  //(/.^  happened,  on 
tlie  non-oecurrence  of  which  the  limitation  over  depenct.s :  for  in 
such  case  every  part  of  the  bequest  lapses. 

Thus  in  Calthorpe  v.  Gough  [h),  a  legacy  was  given  to  trustees, 
in  trust  for  Lady  Gough  for  life,  and  in  case  she  should,  die  in 
the  lifetime  of  her  husband,  as  she  should  appoint,  and  in 
default  of  appointment,  to  her  children,  but  if  she  should 
survive  her  husband,  then  to  her  absolutely  :  She  survived  her 
husband,  and  died  in  the  lifetime  of  the  testator :  And  Lord 
Alvauley  held,  that  the  legacy  lapsed,  and  the  children  were 
not  entitled.  Again,  in  Williams  v.  Jones  (i),  a  testator  after 
bequeathing  a  sum  of  Long  Annuities  to  his  wife  for  life,  gave 
the  capital,  after  her  death,  to  A.,  if  he  should  be  living  at  her 
decease,  and  if  not,  to  A.'s  son  :  A.  outlived  the  wife,  but  died  in 
the  testator's  lifetime  :  And  it  was  holden  that  the  legacy  to  A. 
lapsed,  and  that  the  gift  to  his  son  did  not  take  effect  {k) .  So 
in  Boo  V.  Brabant  (/),  a  legacy  was  given  in  trust  for  Sarah 
Counsell,  until  she  attained  the  age  of  twenty-one,  and  then  to 
pay  the  same  to  her ;  if  she  should  die  under  twenty-one, 
leaving  a  child  or  children,  then  in  trust  for  such  child  or 
children  ;  but  in  case  she  should  die  under  twenty-one, 
without   having   any   child    or    children,   then   over   to   other 

386  ;    Ive  v.  King,  16  Beav.  46,  54 ;  of  ijersonal    estate    in    favour    of 

in  wliicli  last  case,  Eomilly,  M.  E.,  several  persons  absolutely,  the  first 

said  that  the  gift  over  in  some  of  of  those  who  survives  the  testator 

these   cases  takes  effect  upon   the  takes  absolutely,  although  he  would 

presumption    that     such     ulterior  have  taken  nothing  if  any  previous 

legatee  was  substituted    in    oixler  legatee  had  survived  and  had  taken ; 

to  prevent  the  lapse  of  the  legacy.  the  effect  of  the  failure  of  an  earlier 

See  also  Be  Oreen''s  Estate,  1  Dr.  &  gift  being  to  accelerate,  not  to  de- 

Sm.  68  ;  Hannam  v.  Sims,  2  De  G.  stroy,  the  later  gift :  Re  Loivman, 

&  J.   151 ;  in  the  latter  of  which  [1895]   2  Ch.  348,  dissenting  from 

cases  it  was  held  that  the  words  dictum  of  Knight-Bruce,  V.-C,  in 

"shall  happen  to    die"    included  Harris  y.  Davis,  1   Coll.  416,  424, 

the  case  of  the  testator's   brother  425.     See  also  Andrew  v.  Andreiu, 

named  in  the  Will,  but  dead  at  the  ibid.  690. 

date   of  it,    and  that   the   gift  in  (/<)  3  Bro.  C.  C.  394,  note  to  Doo 

favour  of  his  chUdi-en  took  effect.  v.  Bralmnt. 

See  also   Re    Sheppard's    Trust,    1  {i)  1  Euss.  Ch.  C.  517. 

Kay  &  J.  269  ;  Barnahy  v.  Tassell,  {k)  But  see  Qaskell  v.  Ilohius,  3 

L.   E.    11  Eq.  363.     Where   there  Hare,  438. 

are  in  a  Will  successive  limitations  {I)  3  Bro.  C.  C.  393. 
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persons :  Sarah  Counsell  attained  ticenty-one^  and  married  ;  but 
she  died  iu  the  lifetime  of  the  testator,  leaving  t^^'o  cliildren  : 
And  it  was  holden  that  the  legacy  lapsed,  and  tlio  eliildren  were 
not  entitled.  So  in  Ilnmbersfoiie  v.  Sfai/foii  (hi),  there  was 
a  bequest  to  the  son  of  the  testator  on  his  accomplishing  his 
apprenticeship,  with  the  dividends  in  the  meantime  for  main- 
tenance ;  and  in  case  he  should  die  before  he  accomplished  his 
apprenticeship,  then  and  in  such  case  to  the  other  children  :  The 
legatee  /hrct  to  accoiiiptish  his  approtticcHhij),  but  afterwards  died 
in  testator's  lifetime  :  And  it  was  holden  that  the  legacy  lapsed, 
and  the  bequest  over  could  not  take  place  ;  for  the  event  which 
was  to  bar  the  claim  of  the  brothers  and  sisters  had  hap- 
pened {n) . 

"Where  there  is  a  gift  of  a  share  of  residue  to  an  individual  or  Effect  of  a 
a  member  of  a  class,  with  a  dii-ection  for  the  settlement  of  the  the^settlement 
share,  and  such  individual  or  member  predeceases  the  testator,  o"  ^  share. 
questions   sometimes   arise,   whether  by   the   expression   "  the 
share  "  is  meant  an  aliquot  part  of  the  estate,  or  whether  the 
share  intended  is  that  which  would  have  come  to  the  deceased 
beneficiary  or  member  of  the  class  had  he  survived  (o).     In  the 
former  case  it  would  be  caught  by  the  direction  to  settle ;  in  the 
latter  it  would  lapse  by  the  death  of  the  legatee. 

By  stat.  1  Yict.  c.  26,  s.  33,  "  where  any  person  being  a  child  i  Viut.  c  21 : 
or  other  issue  of  the  testator,  to  whom  any  real  or  personal  ^ren  or  other 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  ^^^^^^  ^^^^ 
not  determinable  at  or  before  the  death  of  such  person,  shall  die  living  at  the 
in  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  ^^!^\^i*°|'^ii 
of  such  person  shall  be  living  at  the  time  of  the  death  of  the  not  lapse, 
testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect,  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  Will." 

This  enactment  does  not  substitute  the  issue  for  the  deceased 
legatee,  but  gives  the  legacy  to  him  absolutely  as  though  he  had 

{m)  1  Ves.  &  Beam.  384.  (<-)    Re  Boherts,  30   C.    D.    234  ; 

(«)  As  to  cases  where  somewhat  lie  Finhorne,  [1894]  2  Ch,  276;  Re 

similar  limitations  over  have  been  PoiueU,  [1900]  2  Ch.  525;  Re  Whtt- 

held  to  take  effect,  see  post,  Pt.  in.  inore,  [1902]  2  Ch.  66. 
Bk.  III.  Ch.  II.  §  VI.  p.  1014. 
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Applicatii  11 
of  section. 


Legatee  iu 
trust. 


survived  tlio  testator  {p)  :  and  it  is  tliereforo  disposable  by  the 
Will  of  the  legatee  {q). 

This  section  of  the  Act  applies  to  a  testamentary  appointment 
in  the  exercise  of  a  general  power  (r).  But  it  does  not  apply 
to  a  testamentary  appointment  made  under  a  limited  power  (.v). 
And  it  does  not  apply  to  gifts  to  a  class  it)  :  For  the  intention 
was  to  provide  against  lapse  merely,  and  not  to  alter  the  con- 
struction to  be  put  on  the  Will  (^0- 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may 
be  mentioned,  that  where  a  bequest  is  made  to  a  man  as  trustee 
for  another  person,  the  legacy  will  not  lapse  by  the  death  of  the 
trustee  in  the  testator's  lifetime  {oc). 


Where  no 
period  for 
payment  is 
specified. 


2.   Of  Legacies  lapficd  h//  f/ie  death  of  the  Legatee  after  the  death 
of  the  Testator. 

If  a  legacy  be  given  generally,  without  sj)eeifying  the  time 
when  it  is  to  be  paid,  it  is  due  on  the  day  of  the  death  of  the 
testator  (//),  though  not  payahle  till  the  end  of  a  year  next  after 
the  testator'' s  death.  This  delay  is  merely  an  allowance  of  time 
for  the  convenience  of  the  executor,  and  does  not  prevent  the 


{ij)  Re  Hone's  Trusts,  22  C.  D. 
663.  And  thus  probate  duty  was 
foi'meiiy,  and  now  estate  duty  is 
payable  by  tbe  executor  of  the 
legatee  as  if  he  had  survived  the 
testator :  Executors  of  Perry  v.  The 
Queen,  L.  E.  4  Exch.  27  ;  i?e  Scott, 
[1900]  1  Q.  B.  372 ;  [1901]  1  Q.  B. 
228. 

(q)  Johnson  v.  Johnson,  3  Hare, 
lo7  ;  In  the  goods  of  Parher,  1  Sw. 
&  Tr.  523.  It  is  doubtful  whether 
such  Will  should  be  construed  as 
if  the  legatee  had  survived  the 
testator,  or  as  if  the  testator  had 
predeceased  the  legatee:  Re  Mason's 
Will,  34  L.  J.  603.  So  where  a 
father  by  his  Will  devised  a  free- 
hold house  to  his  son,  and  the 
son  died  in  his  father's  lifetime 
leaving  issue  and  having  by  his 
Will  devised  all  his  real  estate 
to  his  father,  it  was  held  that  by 


virtue  of  this  section  the  property 
passed  to  the  son  absolutely  under 
the  father's  Will,  and  that  as  the 
son  must  be  deemed  to  have  sur- 
vived his  father  the  devise  under 
the  son's  Will  failed,  and  there 
was  an  intestacy  in  respect  of 
it:  ReHensler,  19  C.  D.  612.  See 
also  Pickersgill  v.  Rodger,  5  C.  D. 
\Q^,pnst,  p.  1182,  note(?/). 

(r)  Eccles  v.  Chetjne,  2  Kay  &  J. 
676. 

(s)  Griffiths  V.  Gale,  12  Sim.  354; 
Ilolyland  v.  Leivin,  26  0.  D.  266. 

(f)  Ante,  p.  963;  Re  Stansfeld, 
15  C.  D.  84. 

(»)  OhmjY.  Bates,  3  Drew.  319; 
Bromne  v.  Hammond,  Johns.  210. 
See  also  Re  Mare's  Trust,  10  Hare, 
178  ;  Re  Sir  E.  Harvey's  Estate, 
[1893]  1  Ch.  567. 

(j;)  OAe  V.  Heath,  1  Yes.  Sen.  84. 

[y)  Swinb.  Pt.  7,  s.  23,  pi.  1. 
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interest  vesting  immediately  on  the  testator's  death  (-)  :  Hence, 
if  tlie  legatee  happen  to  die  within  the  year,  his  personal  repre- 
sentative will  be  entitled  to  the  legacy. 

But  when  a  f utm-e  time  for  the  payment  of  the  legacy  is  where  a 
defined  by  the  Will,  the  leo-acy  will  be  vested  or  contingent,  |;"ture  time 

•^  ...  o         '   ^^J^,  payment 

according  as,  upon  construing  the  Will,  it  appears  whether  the  is  apijointed : 
testator  meant  to  annex  the  time  to  the  payment  of  the  legacy, 
or  to  the  gift  of  it  (*-/). 

In  ascertaining  the  intention  of  the  testator  in  this  respect, 
the  Courts  of  Equity  have  established  two  positive  rules  of 
construction :  1st,  That  a  bequest  to  a  person  jviydhk  or  to  he 
2X(id  at  or  when  he  shall  attain  twenty-one  years  of  age,  or  at 
the  end  of  any  other  certain  determinate  term,  confers  on  him 
a  vested  interest  immediately  on  the  testator's  death,  as  dchitum 
in  prcescnti  soJvendum  in  fnturo,  and  transmissible  to  his  exe- 
cutors or  administrators :  for  the  words  "  payable  "  or  "  to  be 
paid,"  are  supposed  to  disannex  the  time  from  the  gift  of  the 
legacy,  so  as  to  leave  the  gift  immediate,  in  the  same  manner, 
in  respect  of  its  vesting,  as  if  the  bequest  stood  singl}^,  and. 
contained  no  mention  of  time  (i^).  2nd,  That  if  the  words 
"  payable  "  or  "  to  be  paid  "  are  omitted,  and  the  legacies  are 
given  at  twenty-one,  or  (/',  icJien,  in  cane,  or  provided  the  legatees 
attain  twenty-one  or  any  other  future  definite  period,  these 
expressions  annex  the  time  to  the  substance  of  the  legacy,  and. 
make  the  legatee's  right  to  it  depend  on  his  being  alive  at  the 
time   fixed   for  his    payment.      Consequently,   if    the   legatee 


(2)  Garthshore  v.  ChaUe,  10  Ves.  line,  2  Beav.  367.     See  also  Pach- 

13.     See   Collins  y.   Macjjherson,   2  liam  v.  Gregory,  4  Hare,  396,  397. 

Sim.  87.  Nevertheless  tlie  intention  of  the 

(a)  So    where    a    testatrix    be-  testator  that    his   gift  should  not 

queathed     several     legacies,     and  vest  in  the  legatee  until  it  should 

amongst  others,  one  to  a  servant,  be   actually  remitted  to  him,  will 

if  he  should  be  residing  with  her  prevail,    when    clearly    exjn-essed, 

at  the  time  of  her  decease,  but  not  provided    the    remittance    be    not 

otherwise  :    and    she    directed  the  delayed  by  negligence  or  accident : 

said  legacies  to  be  paid  iLuthin  six  Laiu  v.  Thompson,  4  Euss.  Chanc. 

months    after    her    decease  ;     and  ^^^-  ^-' 

declared  that  the  legacies   should  (h)  Swinb.   Pt.   7,    s.   23,    pi.  9; 

not  be  vested  until  payable ;    and  Godolph.    Pt.    3,    ch.    24,    s.    25 ; 

the  legatee  died  before  the  expira-  Shrimpton  v.  Shriinpton,  31  Beav. 

tion  of  the  six  months  ;  it  was  held  425.     As  to  payment  when  legatee 

that  his  representatives  were  en-  dies  under  age,  sqq  post,  p.  1128. 
titled  to  the  legacy  :   Lucas  v.  Car- 
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Eulo  1 :  whero 
the  bo(|ucst  is 
iiuiuediate, 


happens  to  die  Lefore  that  period  arrives,  liis  personal  ropre- 
sentativo  will  not  be  entitled  to  tlie  legacy  (c). 

The  Courts  of  Equity  have  adopted  these  rules  from  the 
established  practice  of  the  Ecclesiastical  Courts  (which  in  these 
matters  liad  formerly  concurrent  jurisdiction)  more  in  compliance 
Avith  such  practice  than  from  any  conviction  of  the  soundness  of 
the  rules  themselves. 

As  to  the  first  rule,  viz.,  that  Avhore  tlie  bequest  is  in  terms 
immediate,  and  the  payment  alone  postponed,  the  legacy  is 
and  payment    ygg^gjj .  {j^  may  be  desirablo,  first,  to  give  some  cases  illustra- 

postpoucd,  '  "J  .  . 

the  legacy  is     tive   of   it,  and  then   to   point   out   certain   exceptions  to   its 
vested.  -,.      ,. 

application. 

In   Jackson  v.   Jackson  (c/),  the  testator  bequeathed   to   his 

son  400/.  to  he  paid  to  him  at  the  end  of  one  year  next  after 

his  (the  testator's)  death,  and  the  further  sum  of  lOO/.  at  the 

death  of  his  mother  :    The  son  died  before  his  mother :  The 

question  was,  whether  he  took  a  vested  interest  in  the  100/.  : 

And  Lord  Hardwicke  determined  in  the  affirmative,  observing, 

that  the  legacy  of  that  sum  was  plainly  vested,  and  the  time 

of  payment  only  postponed  ;  for  the  former  words  "  to  be  paid," 

were  to  be  carried  on,  as  they  would  clearly  be,  if  turned  into 

any  other  language. 

In  Sydney  v.  Vaughan  (e),  a  legacy  of  100/.  was  bequeathed 
to  an  apprentice,  to  he  paid  to  //ini  within  six  months  after  he 
should  have  fully  served  .out  his  apprenticeship  :  The  legatee, 
instead  of  serving  his  time,  ran  away  from  his  master  and 
died  intestate  after  the  period  of  his  apprenticeship  expired : 
The  Court  of  Great  Sessions,  on  the  Brecon  circuit,  decreed 
the  legacy  to  his  administrator,  with  interest  from  the  end  of 
six  months  after  the  expiration  of  the  apprenticeship  :  And  the 
House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  Mackell  (f),  the  testatrix  gave  her  residuary 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to 
the  lawful  children  of  her  (the  testatrix's)  brothers,  John  and 
James  Snowden,  in  equal  shares,  the  shares  of  the  sons  with  the 
interest  or  accumulations  to  be  paid  at  their  ages  of  twenty-one, 
and  of  the  daughters  at  twenty-one  or  marriage,  after  a  de- 
duction of  what  might  be  laid  out  for  their  maintenance  and 
preferment  in  the  world :  John  Snowden  died  without  issue, 


(c)  See    Hanson    v.    Graham,    6 
Ves.  245. 

((Z)  1  Ves.  Sen.  217. 


(e)  2  Bro.  Pari.  Ca.  254. 
(/)  5  Ves.  509. 
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but  James  died  leaving-  two  sons,  neither  of  Avhom  attained 
twenty-one  :  The  question  was,  whether,  notwitlistanding  that 
circumstance,  two-thirds  of  the  residue  vested  in  them,  so  as  to 
be  transmissible  to  their  legal  personal  representatives :  and 
Lord  Rosslyn  was  of  opinion,  that  the  two  sons  took  vested 
interests,  remarking,  that  the  present  was  a  mere  bequest  of  the 
residue  of  personal  estate,  payable  at  twenty-one,  so  that  the 
rule  as  to  vesting  must  take  place ;  which  was  not  prevented 
by  the  addition  of  a  direction  that  maintenance  should  be 
deducted  {g) . 

It  may  here  be  observed,  that  a  gift  in  terms  which  import  a 
present  vested  interest,  with  a  postponed  time  of  payment,  is 
not  made  contingent  by  a  direction  to  accumulate  till  the  time 
of  payment  arrives  (//). 

The  following  exceptions  to  this  rule  may  be  remarked  :  1st.  -^"^^f  ^*^°' 

The  rule  itself  is  always  subservient  to  the  intention  of  the  intention  of 

testator:  and,  therefore,  if  upon  construing  the  whole  "Will,  it  testator 

'  '  ^  "  '         apparent  irom 

clcarJy  appears  that  the  testator  meant  the  time  of  payment  to  the  context : 
be  the  time  when  the  legacy  should  vest,  no  interest  will  be 
transmissible  to  the  executors  or  administrators,  if  the  legatee 
dies  before  the  period  of  payment ;  although  the  words  "to  be 
paid  "  or  "  payable  at  "  or  other  terms  of  immediate  gift  be 
employed  in  the  Will  (/). 

This  exception  may  be  found  in  operation  in  cases  where  the 
testator  has  shown  a  clear  intention  that  the  legacies  shall  not 
vest  till  his  debts  are  satisfied  (A-),  or  till  his  property  has  been 
sold  or  realized,  and  got  in  by  his  executors,  or  been  laid  out  in 
a  purchase  :  For  if  the  testator  thinks  proper  to  say  distinctly 
that  his  legatees,  general  or  residuary,  shall  not  be  entitled  to 
the  property  unless  they  live  to  receive  it,  there  is  no  law  against 
such  intention,  if  clearly  expressed  (/). 

((/)  The  rule  is  the  same  where  clear  words  are  requu-ed  to  convert 

a  gift  to  children,  &c.,  in  a  class  it  into    a    contingent    one":   per 

is  immediate,  and  the  time  of  divi-  James,  L.  J.,  in  Be  Duke,  16  C.  D. 

sion  only  is  postponed  until  they  112,  114. 

attain  a  certain  age  respectively:  {i)  MacJcell  y.  Winter,  3  Yes.  536; 

Farmer  v.  Francis,  2  Sim.  &  Stu.  Hoiues  v.  Herring,  1  M'Clel.   &  Y. 

505;    Eeverii  Y.  Williams,  5   Sim.  295;  Hunter  y.  Judd,  A  ^iva..  <^bo. 

171.  fjc)  Bernard  v.  Montague,  1  Meriv. 

(/i)  Blease  v.  Burgh,  2  Beav.  226.  422. 

"  There  is  a  strong,  or  I  may  say  a  (/)  It  was  said  by  "Wood,  Y.-C, 

stringent,   rule    that    if    we    have  in  Martin  v.  Martin,  L.  E.  2  Eq. 

words  c?e«?72/ making  a  vested  gift,  404,  that   the  Court  cannot  give 
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But  in  these  cases  tlio  intention  of  the  testator,  tliat  tbo 
legacies  shall  not  vest,  must  be  expressed  icith  certainty  to  prevent 
the  operation  of  the  general  rule  ;  for  although  the  payment  of 
the  legacies  be  expressly  postponed  till  the  testator's  debts  be 
discharged,  or  till  the  sale  of  an  estate  be  effected,  or  till  after 
the  residue  of  personal  estate  shall  be  laid  out  in  the  pui'chase  of 
lands,  yet  the  general  rule  that  the  gift  is  immediate,  and  the 
payment  alone  postponed,  will  operate  ;  and  the  legacy  will  be 
transmissible,  though  the  legatee  died  before  the  discharge  of 
debts,  or  other  event  until  which  the  payment  is  expressly 
postponed  {ii)i). 

In  the  instances  where  this  exception,  by  reason  of  the 
manifest  intention  of  the  testator,  prevents  the  operation  of  the 
rule,  it  must  be  observed,  that  the  legacies  will,  at  all  events,  be 
considered  vested  at  the  period  when  the  debts  of  the  testator 
might  have  been  paid,  or  the  sale  or  purchase  might  have  been 


effect  to  a  testator's  intention  that 
if  a  legatee  should  die  before  the 
property  is  actually  received  it 
should  go  over,  but  gives  it  to  him 
absolutely:  and  Lord  Selborne  in 
Minors  v.  Battison,  1  App.  Cas.  428, 
452,  says  :  "It  was  decided  in  Hut- 
cheon  v.  Mannington,  1  Ves.  365, 
and  Martin,  v.  Martin,  uhl  supra, 
that  such  a  divesting  clause,  if  it 
refers  to  the  time  of  actual  receipt, 
is  too  uncertain  and  indefinite  to 
be  capable  of  being  carried  into 
effect."  Jessel,  M.  E.,  however, 
in  JoJinson  v.  Crook,  12  C.  D.  639, 
expressed  his  disapproval  of  Martin 
V.  Martin,  and  asserted  that  the 
authorities  prior  to  Martin  v.  Mar- 
tin, such  as  Hutcheon  v.  Manning - 
ton,  ubi  supra  ;  Ehvin  v.  Ehvin,  8 
Ves.  547;  GasJcell  v.  Harman,  11 
Ves.  489,  497;  Laiv  v.  Tliompson, 
4  Euss.  92,  100 ;  Re  ArrowsmitK' s 
Trusts,  2  De  G.  F.  &  J.  474,  show 
that  there  is  no  law  established 
that  it  cannot  be  done,  only  that  it 
must  be  clearly  expressed;  and 
Fry,  J.,  in  lie  C/iaston,  18  C.  D. 
218,  227,  says  :  "I  believe  all  the 
earlier  cases  proceed  simply  on  this 


inquiry.  Is  the  contingency  ex- 
pressed with  definite  certainty?" 
It  should  be  observed  that,  which- 
ever of  these  views  may  be  right, 
none  of  the  cases  go  to  show  that 
the  gift  over  is  void  for  uncer- 
tainty where  the  words  may  bo 
construed,  not  as  referring  to  the 
time  of  actual  payment  and  re- 
ceipt, but  to  the  time  appointed  for 
payment,  or  the  termination  of 
the  period  which  the  law  usually 
allows  for  the  payment  of  legacies, 
viz.,  twelve  months  from  the  tes- 
tator's death.  See  the  observations 
of  Kindersley,  V.-C,  in  Be  Arroiv- 
smitli's  Trusts,  29  L.  J.  Ch.  774, 
777  (approved  by  Knight  Bruce, 
L.  J. :  S.  C,  on  appeal,  2  De  G.  F. 
&  J.  474)  and  of  Fry,  J.,  in  lie 
CoUison,  12  C.  D.  834.  See  also 
Wiiitman  v.  Aitlxcn,  L.  E.  2  Eq. 
414. 

{m)  Hutdieon  v.  Mannington,  1 
Ves.  365.  See  also  Buhh  v.  Pad- 
ivid-,  13  C.  D.  517.  Tliis  case, 
however,  has  been  disapproved  in 
Be  C/iastoii,  18  C.  D.  218;  3£inors 
V.  Battison,  1  App.  Cas.  428. 
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effected,  upon  a  due  administration  of  tlio  affairs  of  the  testator: 
And  a  Court  of  Equity  will  inquire  into  what  that  period  might 
have  been  ;  for  that  Court  will  not  suffer  the  rights  of  legatees 
to  be  prejudiced  by  the  fraudulent  or  unnecessary  delay  of 
executors  or  trustees  (;/). 

Another  exception  to  the  rule  may  be  stated  to  be :  that  if  Dies  iiiccrins 
the  event,  upon  which  the  legacy  is  directed  to  be  paid,  be  facu.- 
uncertain   as   to  its   taking  place,  then   the  legacy  becomes  a 
conditional  legacy,  and  will  not  devolve  on  the  executors  or 
administrators  of  the  legatee,  unless  the  condition  be  performed 
by  the  happening  of  the  event  (o). 

Thus  in  Afldns  v.  Iliccoclis  (p),  the  bequest  was  of  200/.  to 
Eliz.  Hiccocks,  to  be  paid  at  time  of  her  marriage,  or  within 
three  months  afterwards,  provided  she  married  with  the  appro- 
bation of,  &c.  :  The  testator  also  gave  to  Elizabeth  an  annuity 
until  that  event  took  place  :  She  died  without  ever  having  been 
married,  after  having  attained  the  age  of  twenty-one  :  The 
question  was,  whether  Elizabeth  took  such  a  vested  interest  in 
the  legacy,  as  was  transmissible  to  her  administrator:  And 
Lord  Hardwicke  determined  in  the  negative ;  upon  which 
occasion  he  remarked,  that  in  the  common  cases  of  legacies  to 
be  paid  at  the  age  of  twenty-one,  there  was  a  certain  time  fixed, 
not  to  the  thing  itself,  but  to  the  execution  of  it ;  and  the  time 
so  fixed  must  necessarily  arrive  :  But  that  when  the  time 
annexed  to  the  payment  was  merely  eventual,  and  might  or 
might  not  come,  and  the  person  died  before  the  contingency 
happened,  his  Lordship  could  find  no  instance  where  it  had 
been  decided  that  the  legacy  should  be  paid  at  all  events. 

But  this  exception  will  not  apply  when  it  is  apparent  from 
the  whole  of  the  Will,  that  it  was  not  the  intention  of  the  testator 
to  make  the  legacy  conditional :  Thus  in  Booth  v.  Booth  (q),  the 
testator,  having  two  great  nieces,  both  of  age,  named  Phoebe  and 
Ann,  devised  the  residue  of  his  estate  to  trustees,  in  trust,  to 
place  it  out  at  interest,  and  pay  the  annual  produce  to  Phcebe 
and  Ann,  until  their  respective  marriages,  and  immediately 
after  their  respective  marriages,  to  assign  to  them  respectively 

()i)  Re  DoJ(json's  Trusts,  1  Drewr.  GocIoli:)li.  Pt.  3,  c.  25,  s.  25. 

440;  Be  Arroivsmith's  Trusts,  2  De  /    \  i   a+v    -An 

G.  F.  &  J.  474,  2^cr  Turner,  L.  J.  ^^'^ 

See  also  Re  Chaston,  18  C.  D.  218 ;  ^'^^  *  ^^^-  ^'^^'     ^'^  ^^^  °^^^^^^- 

Re  Witkins,  18  C.  D.  634.  tioiis  of  Stuart,  V.-C,  on  this  case 

(o)  Swinb.  Pt.  7,  s.  23,  pi.  10;  in  West\.  West,  4  Gifi.  201. 
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thoir  several  shares :  Plioobe,  after  surviving  the  testator,  died 
without  ever  Loing  married :  And  the  question  was,  whether, 
notwithstanding  Phoebe  never  married,  she  took  a  vested  interest 
in  lier  moiety,  wliich  was  transmissible  at  her  death  to  her 
personal  representatives,  one  of  whom  was  her  sister  Ann ; 
Lord  Alvanley  held,  on  the  ground  of  the  bequest  being  a 
residue  (r),  and  given  to  persons  of  maturity,  as  also  upon  the 
words  of  tlie  devise,  that  the  case  was  one  where  the  maxim  dlea 
incvrtm  co)tditionem  facit  could  not  be  applied  ;  and  that  Phojbe 
took  a  vested  interest  in  her  share,  to  which  Ann,  as  her  re- 
siduary legatee,  was  immediately  entitled,  although  Ann  could 
not  claim  her  original  share  previous  to  her  own  marriage.  So 
a  bequest  to  a  daughter  on  marriage  with  interest  in  the  mean- 
time is  vested  (s) . 


2nd  Rule :  It  remains  to  consider  the  other  positive  rule  on  this  subject : 

fi ^^f M%^f^-^)'^  viz.,  that  if  the  words  "payable"  or  "to  be  paid,"  are  omitted, 
and  the  legacy  is  given  at  twenty-one,  or  {f,  n-Jien,  in  case,  or 
provided,  the  legatee  attains  twenty-one,  or  "  on  "  his  attaining 
that  age,  or  any  other  futm-e  definite  period,  this  confers  on  him 
a  contingent  interest,  which  depends  for  its  vesting,  and  its 
transmissibility  to  his  executors  or  administrators,  on  his  being 
alive  at  the  period  specified. 


"  when," 
"  in  case," 
"  provided," 
the  legatee 
attains 
twenty-one, 
&c  ,  or  "  on' 
attaining 
that  age,  is 
contingent : 


(r)  See  also  Jones  v.  Machilwain, 

1  Euss.  Chan.  Cas.  223.  There 
has  always  been  a  strong  dis- 
position in  the  Court  to  construe 
a  residuary  clause  so  as  to  prevent 
an  intestacy  with  respect  to  any 
part  of  the  testator's  property  :  by 
Sir  W.  Grant  in  Leake  v.  Robinson, 

2  Meriv.  386.  See  also  Leemtng  v. 
Sherratt,  2  Hare,  23,  by  Wigi'am, 
V.-C,  citing  Love  v.  L^Estrange,  5 
Bro.  P.  C.  59,  Toml.  edit.  ;  Pear- 
man  V.  Pearman,  33  Beav.  396. 
However,  in  Addison  v.  Bush,  14 
Beav.  461,  462,  Eomilly,  M.E.,  said 
he  could  not  give  to  the  same  words 
a  different  construction  when  used 
in  relation  to  a  residue  from  that 
which  he  should  when  applied  to  a 
simple  legacy. 

(s)  Vize  V.  Stoney,  1  Dr.  &  Warr. 


337.  See  also  West  v.  West,  4 
Giff.  201;  Lang  v.  Pugh,  1  Y.  & 
CoU.  Ch.  C.  718.  So  in  Re  Wrey, 
30  C.  D.  507,  a  testatrix  by  her 
Will,  after  specific  bequests  of 
bonds,  gave  all  the  rest  of  her 
stocks  and  shares  upon  trust  to 
pay  the  income  to  her  nephew  G. 
until  his  marriage,  and  at  the 
time  of  his  marriage  to  hand  over 
the  stocks  and  shares  to  him  :  and 
it  was  held  that  G.  took  a  vested 
interest  under  the  gift,  and  being 
of  age  -was  entitled  to  have  the 
stocks  and  shares  comprised  therein 
transfeiTed  to  him,  although  he 
had  not  married.     Cf.  Re  Bunn,  16 

C.  D.  47 ;  Scotney  v.  Lomer,  29  C. 

D.  535  ;  31  C.  D.  380 ;  Re  Gossling, 
[1903]  1  Ch.  448. 
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In  OmJow  V.  South  (f),  the  testator  being  possessed  of  con- 
siderable personal  estate  in  Jamaica  and  in  England,  bequeathed 
as  follows :  "  I  give  to  J.  S.  now  under  the  custody  of  R.  D. 
2,0()0/.  af  the  age  of  twenty-one  years,  to  be  paid  by  my  execu- 
tors in  England  :  "  J.  S.  died  under  the  age  of  twenty-one,  but 
having  attained  the  age  of  eighteen,  he  bequeathed  this  legacy 
to  the  defendant  South,  the  validity  of  which  disposition  de- 
pended upon  the  question,  whether  J.  S.  took  a  vested  interest 
in  the  money  before  the  age  of  twenty-one.  And  the  Lord 
Chancellor  determined  that  the  legacy  did  not  pass  to  the  defen- 
dant ;  since  J.  S.'s  interest  in  it  was  not  vested,  but  contingent ; 
and  his  lordship  remarked,  that  the  word  "  now  "  was  merely 
descriptive  of  the  condition  of  the  legatee ;  and  that  the  word 
"  paid  "  was  only  applicable  to  the  persons  by  whom  the  money 
was  to  be  satisfied. 

So  in  Cruse  v.  BiO'Iey  (u),  the  testator  gave  to  his  son  200/.  af 
his  age  of  twenty-one  :  The  son  died  under  twenty-one  :  And  it 
was  determined  that  the  legacy  never  vested  in  him ;  as  the  age 
was  annexed  to  the  gift  and  not  to  the  payment ;  and,  conse- 
quently, his  personal  representative  could  not  be  entitled  to  the 
money. 

In  Smell  v.  Dee  (x),  the  bequest  was  of  "  100/.  a-piece  to  the 

two  children  of  J.   S.  at  the  end  of  ten  years  next  after  my 

decease :  "  The  legatees  died  before  the  expiration  of  the  ten 

years  :  And  Lord  Cowper  held  the  legacies  to  be  extinct :  and 

said,  "  that  wherever  the  time  is  annexed  to  the  legacy,  and  not 

to  the  payment  of  it  (as  in  the  present  case),  if  the  legatee  die 

before  the  day  of  payment,  the  legacy  is  lapsed  "  {//). 

In  Stapletou  v.  Cheales  (s),  it  was  clearly  held,  that  the  ex-  "if," 

"  when:  ' 

it)  1  Eq.  Cas.  Abr.  295,  pi.  6.  port  contingency  in  the  sense  of 

(m)  3  P.  Wms.  20.  condition  precedent  to  the  vesting, 

{x)  2  Salk.  415.  but  to  mean  a  proviso  or  condition 

(?/)   See   also   accord.,    Bruce    v.  subsequent  operating  as  a  defeas- 

Charlton,  13  Sim.  65,  68.  ance  of  an  estate  vested.     Thus  in 

(2)  Prec.   Chanc.   317.      The  ex-  Andrew  v.  Andrew,  1  C.  D.  410,  a 

pressions  "if"  and  "when"  will  testator  by  a  Will  dated  in  1832 

generally  receive  the  construction  devised  lands  to  F.  A.  for  life,  and 

given  them  in  this  case,  when  stand-  from  and  after  the  decease  of  F.  A. 

ing  alone  and  unafiected  by  pre-  to  his  eldest  son  if  he  should  have 

ceding  or  subsequent  context :  but  arrived  at  the  age  of  twenty  one 

the  context  frequently  shows  that  years,  and,  in  default  of  his  having 

the  words  "  if,"  "when,"  "  as  soon  a  son,  then  over.    F.  A.  died  leaving 

as,"  must  be  construed  not  to  im-  an   eldest   son,  a  minor.      It  was 

W.E. — VOL.  T.  3  R 
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■  provided ; 


presslons  "  at  twenty-ono,"  or  "  ?/,"  or  "  n-hcn  he  shall  attain 
twenty-one,"  were  all  one  and  tlie  same,  and  in  eaeli  of  those 
cases,  if  tlio  legatee  died  before  that  age,  the  legacy  lapsed. 
This  is  fully  confirmed  in  ILninoii  v.  Gra/ia»i  (a)  by  Sir  W. 
Grant,  wlio  observed  that  in  the  civil  law  the  words  "  riDn  "  and 
"  .S'/,''  as  referred  to  this  subject,  are  precisely  equivalent ;  and 
from  that  law  we  borrow  all,  or  at  least  the  greatest  part  of  onr 
rules  upon  legacies  (A). 

Again  it  was  held  in  lie  Wranghani's  Tnint  (c),  that  a  gift  to 
legatees  on  their  attaining  the  ages  of  twenty-one  is  a  contingent 
and  not  a  vested  gift. 

In  AthinHon  v.  Turner  (d),  the  testator  gave  two-thirds  of 
three-eighths  of  his  joint-stock  and  trade  to  his  grandson, 
jjrovided  he  should  attain  the  full  age  of  twenty-one,  "with 
remainder  over  if  he  did  not  live  to  that  period  :  The  grandson 


held  by  the  Court  of  Appeal  that 
on  the  death  of  F.  A.  the  oldest 
son  took  au  estate  in  fee,  liable  to 
be  divested  on  his  dying  under 
twenty-one.  In  thus  construing 
the  word  "if"  as  not  importing  a 
contingency,  Lord  Justice  James 
placed  great  reliance  on  the  fact 
that  the  gift  was  in  the  Will  ex- 
pressed to  be  "from  and  after"  the 
death  of  the  tenant  for  life,  saying 
that  to  construe  the  word  "if" 
as  contingent  one  would  have  to 
strike  the  words  "  from  and  after  " 
out  of  the  Will.  North,  J.,  how- 
ever, in  the  case  of  Be  Johson,  44 
C.  D.  154,  in  a  WiU  in  which  the 
words  were  "  and  from  and  after 
her  (the  tenant  for  life)  decease 
the  premises  shall  be  in  trust  for 
all  her  children,  in  equal  shares 
as  tenants  in  common,  on  their 
respectively  attaining  the  age  of 
twenty-one  years,"  declined  to  give 
this  effect  to  the  words  "  from  and 
after,"  and  held  that  the  children 
did  not  take  vested  interests  till 
they  attained  the  age  of  twenty- 
one.  But  in  this  case  there  was  no 
gift  over  in  default  of  the  tenant 
for  life  having  a  son,  nor  would 


the  infant  son  lose  the  benefit  of 
the  income  during  his  minority,  as 
he  would  have  done  in  Andrew  v. 
Andrnu,  had  the  Court  of  Appeal 
come  to  a  different  conclusion. 
"  There  is  no  indication,"  says 
North,  J.,  at  p.  158,  speaking  of 
Andreiv  v.  Andrew,  "  that  the 
Court  would  have  arrived  at  the 
same  conclusion  had  there  been 
nothing  more  in  the  WiU  than 
the  words  'from  and  after.'" 
{a)  6  Yes.  243,  245. 

(b)  In  the  case  of  Ifay  v.  Wood, 
3  Bro.  C.  C.  473,  474,  Lord  Alvan- 
ley  broadly  laid  down  a  different 
doctrine.  But  Sir  W.  Grant,  in 
Hanson  v.  Graham,  6  Ves.  243, 
demonstrates  that  the  principle  on 
which  his  lordship  proceeded  was 
an  erroneous  one.  See  also  Lane 
V.  Ooudge,  9  Ves.  230  ;  and  the 
observations  of  Lord  Brougham, 
in  Fhipps  V.  Ackers,  3  CI.  &  Fin. 
700,  715. 

(c)  1  Dr.  &  Sm.  358. 

{d)  2  Atk.  41.  See  also  Watson 
V.  Hayes,  5  My.  &  C.  125,  132, 
133  ;  Young  v.  Macintosh,  13  Sim. 
445. 
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died  under  twenty-one  ;  and  the  question  was,  whether  his 
administrator  was  entitled  to  the  profits  which  accrued  from  the 
death  of  the  testator  to  the  infant's  decease  ;  which  depended 
upon  the  circumstance  whether  he  took  a  vested  interest  in  the 
legacy  during  minority  :  And  the  Master  of  the  Eolls  deter- 
mined in  the  negative ;  considering,  that  by  the  words  of  the 
Will,  nothing  vested  in  the  legatee,  since  he  did  not  attain  the 
age  of  twenty-one  {e). 

In  Elton  v.  Elton  {f),  where  a  testator  gave  to  his  grand-  "incase:" 
daughter  1,500/.  to  be  at  her  disposal,  in  case  she  married  with 
consent,  &c..  Lord  Hardwicke  held,  that  marriage  was  a  con- 
dition precedent  to  the  vesting  of  the  legacy :  observing,  that 
whether  the  testator  said,  "  in  case  she  marry,  I  give,"  or,  "  I 
give,  in  case  she  marry,"  made  no  difference ;  for  in  both 
instances  marriage  is  annexed  to  the  substance  of  the  devise. 

It  is  to  be  observed  with  reference  to  all  these  words  which 
would  seem  prima  facie  to  create  a  contingent  and  not  a  vested 
interest,  such  as  "  if,"  "when,"  "or,"  "provided,"  "in  case," 
that  the  inference  is  ov\j  2)rimd  facie,  and  liable  to  be  ousted 
by  the  context  or  the  inferences  to  be  drawn  from  the  Will  as  a 
whole  {(j) . 

AVhere  there  is  no  gift  but  by  a  direction  to  pay,  or  divide  Direction  to 
and  pay,  at  a  future  time,  or  on  a  given  event,  or  to  transfer  «' from  and 
"  from  and  after  "  a  given  event,  the  vesting  will  be  postponed  f/*^^'.'  ?F 
till  after  that   time  has  arrived,  or  that  event   has  happened,  and  pay  at," 
unless,  from  particular  circumstances,  a  contrary  intention  is  to  ^  ^'iod'^^^ith- 

be  collected  (Jl) .  out  any  pre- 


vious gift : 


(f)  But  see  Simmonds  v.   Cods,  128 ;  Ki)iff  v.  Isaacson,  1  Sm.  &  G. 

29  Beav.  455,  whicli  was  a  case  of  371. 

a  devise  and  bequest  of  real  and  (//)  Leahe  v.   Robinson,  2  Merir. 

personal  estate  to  several  persons,  363,   387  ;  Booth  y.   Booth,  4  Ves. 

their    respective    heirs,   executors,  399 ;  Ford  v.    Rawlins,   1  Sim.   & 

administrators  and  assigns,  in  re-  Stu.  328;   Jones  v.  Machilwain,   1 

mainder  after  a  life  estate,  the  gift  Euss.  Chanc.  Cas.  223  ;   Vaivdry  y. 

to  one  of  the  remaindermen  (who  Geddes,  1  Euss.  &  M.  203 ;  Murray 

was  an  infant)  being  qualified  by  v.   Tancrtd,   10  Sim.   465 ;    Watson 

the  words   "provided  she  Hves  to  v.   Hayes,    5   My.  &  C.    125,    133; 

attain  twenty-one:"    and    it  was  Davies  v.  Fishir,  5  Beav.  201,  209, 

held  that  the  proviso  was  a  condi-  j)^^'  Lord  Langdale ;  Beck  v.  Burn, 

tion  subsequent.  7  Beav.  492 ;   Chevaux  v.  Aislahie, 

(/)  3Atk.  504;  Knight  y.  Came-  13  Sim.  71;   Wa/ker  v.  Mower,   16 

ron,  14  Ves.  389.  Beav.    365  ;    Shum    y.    Hohhs,     3 

(^f)  See   Simmonds   v.    Cocks,   29  Drewr.    93 ;    Laxton  y.   Eedle,    19 

Beav.  455 ;  Bree  y.  Perfect,  1  Coll.  Beav.  321 ;   Adams  v.  Boharts,  25 
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First  excep- 
tion to  2n(i 
Rule: 

gift  of  interim 
interest  : 


This  doctrine,  in  fact,  only  assimilates  the  gift  of  a  legacy 
under  the  form  of  a  direction  to  pay  or  divide  at  a  future  time, 
or  on  a  given  event,  to  the  instance  already  considered  of  a 
simple  and  dii'ect  bequest  of  a  legacy  at  ^  like  future  time,  or 
a  like  event  (/)  :  And  it  is  plainly  inap[)lical)le  where  a  Will 
contains  a  dii'ect  gift,  independently  of  the  direction  to  pay 
at  a  future  period  to  the  legatee ;  as  where  such  direction  is 
followed  by  the  words,  "  to  whom  I  give  and  bequeath  the  same 
accordingly"  (A-). 

It  may  now  be  proper  to  ascertain  the  exceptions  to  this  latter 
ride.  1st.  Where  a  tcstater  bequeaths  a  legacy  to  a  person  at 
a  future  time,  and  either  gives  him  the  intermediate  interest,  or 
directs  it  to  be  applied  for  his  benefit,  the  Court  there  considers 
the  disposition  of  the  interest  to  be  an  indication  of  the  testator's 
intention  that  the  legatee  should  at  all  events  have  the  principal, 
and  on  this  ground  holds  such  legacies  to  be  vested  (/). 

Thus  in  Foncrean  v,  Foncreau  [m),  the  bequest  was  of  1,000/. 
to  Claudius  Fonereau,  when  he  should  have  attained  the  age  of 


Beav.  658.  But  see  Leeming  v. 
Sherratt,  2  Hare,  14,  17,  21  ;  Pack- 
ham  v.  Oregonj,  4  Hare,  396,  397, 
398;  7  Hare,  228;  Re  Minor's  Trusts, 
28  Beav.  50. 

{i)  Leeming  v.  Sherratt,  2  Hare, 
14,  18. 

{k)  Re  BarthoJomeir,  16  Sim.  585; 
affirmed  on  appeal,  1  Mac.  &  G. 
354.  See  also  Smith  v.  Palmer,  7 
Hare,  228,  229,  by  Wigram,  V.-C, 
WiUiams  v.  Clarh,  4  De  G.  &  Sm. 
472,  473,  474. 

(?)  Fearne,  Cont.  Eem.  553,  note 
by  Mr.  Butler  ;  Re  Gossling,  [1903] 
1  Cb.  448.  Wbere  interim  interest 
is  given,  it  is  presumed  tbat  tbe 
testator  meant  an  immediate  gift, 
because,  for  tbe  purpose  of  interest 
tbe  particular  legacy  is  to  be  im- 
mediately separated  from  tbe  bulk 
of  tbe  property :  By  Sir  J.  Leacb 
in  Vaicdry  v.  Oeddes,  1  Russ.  &  M. 
208.  See  also  Saunders  v.  Vautier, 
1  Cr.  &  Pb.  248,  by  Lord  Cotten- 
bam ;    cf .  Re  Wrey,  30  C.  D.  607, 


and  Re  Johson,  44  C.  D.  154,  in 
wbicb  case  it  was  held  on  tbe  terms 
of  tbat  Will  tbat  there  was  no  clear 
separation  of  the  fund  from  the 
rest  of  tbe  estate,  nor  any  express 
appropriation  of  it,  and  therefore 
no  presumption  of  an  immediate 
gift.  It  has  been  said  that  the 
presumption  of  an  immediate  gift, 
from  tbe  circumstances  of  the  inte- 
rim interest  being  given,  fails  en- 
tirely when  tbe  testator  has  ex- 
pressly declared  tbat  the  legacy  is 
to  go  over  in  case  of  the  death 
of  tbe  legatee  before  a  particular 
period :  by  Sir  J.  Leacb,  in  Vawdry 
V.  Geddes,  1  Euss.  &  M.  208.  But 
see  contra,  Jarman  on  Wills,  5th 
edit.,  815,  and  also  Davies  v.  Fisher, 
5  Beav.  201,  213.  The  above  pro- 
position as  to  tbe  effect  of  the  gift 
over  as  negativing  tbe  presumption 
of  an  immediate  gift  arising  from 
tbe  gift  of  interim  interest  seems  to 
be  recognised  by  Kay,  J.,  in  Re 
Wrey  {uhi  supra),  507,  509. 
{m)  3  Atk.  645. 
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twenty-five  :  The  testator  empowered  his  executors  and  trustees 
to  piaffe  the  money  at  interest,  which  he  directed  to  he  applied 
at  their  discretion  for  the  education  of  Claudius,  as  also  part  of 
the  principal  to  put  him  apprentice,  and  the  remainder  to  he 
paid  to  him  when  he  should  have  attained  the  age  of  twenty-five, 
and  not  before ;  Claudius  having  died  under  that  age,  the 
question  was,  whether  his  personal  representative  was  entitled 
to  the  legacy  ;  which  depended  on  this,  whether  he  took  a  vested 
interest :  And  Lord  Hardwicke  decided  in  the  affirmative. 

In  Hoafh  v.  Iloafh  {n),  the  testator  gave  100/.  to  Thomas 
Hoatli  at  the  age  of  twenty-one,  and  directed  the  intermediate 
interest  to  be  paid  to  his  mother  for  his  maintenance  :  Thomas 
having  died  under  twenty-one,  the  question  was  whether  this 
was  a  vested  legacy :  And  Lord  Tliurlow  determined  in  the 
affirmative,  in  consequence  of  the  interest  having  been  given  for 
the  benefit  of  Thomas,  before  his  legacy  became  payable. 

In  Hanson  v.  Graham  (o),  the  testator  bequeathed  to  his  three 
grandchildren  500/.  a-piece,  four  per  cent,  consols,  u-]ien  they 
should  respectively  attain  the  age  of  twenty-one  or  be  married, 
providing  the  marriages  were  had  with  the  consent  of  his 
executors  and  trustees ;  and  he  directed  the  interest  of  the 
annuities  to  be  laid  out,  at  the  discretion  of  his  executors  and 
trustees  as  they  should  think  proper,  for  the  benefit  of  the 
legatees,  until  they  attained  twenty-one  or  married,  and  for  no 
other   use,   intent,    or  purpose :     The   testator   then   gave   his 

(ft)  2  Bro.  C.  C.  4.  to    tliiuk  was   ■without    autliority, 

(o)  6  Ves.  239.     It  will  be  ob-  The  principle  stated  in  Re  GossUng, 

served  that  in  this  case  there  was  a  [1902]  1  Ch.  945,  and  approved  by 

bequest  to  each  child  of  500?.     In  the  Court  of  Appeal,  [1903]  1  Ch. 

lie  Hunter's    Trusts,  L.  R.    1  Eq.  44S    (although    the    decision    was 

295,  "Wood,  V.-C,  points  out  that  reversed  on  construction),  is  that, 

the  principle  of  Hanson  v.  Graham  where  a  testator  gives  his  residue 

has  no  application   where  the  in-  to  several  persons  on  their  attain- 

come  of  a  fund  is  given  as  a  com-  ing    twenty-one,    and    dii-ects  the 

mon  fund  towards  maintenance  and  income     dui'ing    their     respective 

education   of  members  of  a   class  minorities  to    be    applied  for    the 

during  infancy,   and   there    is   no  maintenance  of  all  indiscriminately, 

division   of    the  property  until    a  the  gift  will  not  be  vested ;  secns, 

future  date  or  future  event.     This  if  the   direction   be  to    apply  the 

case    seems     to     account    for    the  income  of  the  resiDcctive  shares  of 

suggestion  of  James,  V.-C,  in  lie  each  for  his   or  her  maintenance. 

Ashmore's  Trusts,  L.  R.  9  Eq.  99,  See  also  lie   Turney,  [1899]  2  Ch. 

102,  which  Jessel,  M.  E.,  in  Fox  v.  739  ;  and^ws^,  p.  983,  n.  [t). 
Fox,  L.  E.  19  Eq.  286,  290,  seemed 
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Postponement 
of  vesting 
may  be 
controlled  by 
direetion  to 
pay  interest 
for  benefit  of 
legatee : 


residuary  personal  estate  to  his  son  Isaac  Graham,  whom  he 
aj)poiuted  executor :  One  of  the  grandcliilJren  died  intestate 
at  the  age  of  nine  years,  after  surviving  the  testator ;  and  the 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the 
residuary  legatee  of  tlio  testator,  were  entitled  to  the  legacy ; 
which  depended  upon  this  circumstance,  whether  the  deceased 
ffrandchild  took  a  vested  interest  in  it :  And  Sir  W.  Grant 
determined  in  favour  of  the  plaintiffs,  the  next  of  kin,  upon 
the  principle,  that  the  gift  of  the  whole  interest  for  the  henefit 
of  the  legatees,  which  gave  them  the  absolute  property  in  it,  as 
it  became  due,  also  gave  them  immediate  vested  interests  in  the 
legacies,  and  consequently  that  the  next  of  kin  of  the  deceased 
grandchild  were  entitled  to  the  500/.  bequeathed  to  it  {p). 

Accordingly,  it  is  an  established  doctrine,  that  directions  to 
pay  or  divide,  &c.,  at  a  future  time,  or  on  a  given  event,  which, 
as  it  has  already  been  shown  ((/),  of  themselves  import  a  post- 
ponement of  the  vesting,  may  be  so  controlled  by  a  direction  to 
apply  the  interest  for  the  benefit  of  the  legatee,  as  to  postpone 
payment  or  possession  only,  and  not  the  vesting  (r) . 

In  Da  vies  v.  Fis/ier{s),  a  gift  of  personalty  to  trustees  for 
A.  for  life,  and  after  his  death,  in  trust  for  the  children  of  A., 
" as  they  severally  attained  twenty-fire  years"  the  income  to  be 


(p)  For  examples  of  tlie  above 
exception  to  the  rule,  see  Lane  v. 
Goudge,  9  Ves.  229;  Murray  v. 
AdderihrooJc,  4  Euss.  407  ;  Stephens 
V.  Frost,  2  Y.  &  C.  302 ;  Vivian  v. 
Mills,  1  Beav.  315;  Vize  v.  Stoneij, 
1  Dr.  &  Warr.  337 ;  Parlier  v.  Gold- 
ing,  13  Sim.  418;  Lister  y.  Bradley, 
1  Hare,  10,  13  ;  Hohhs  v.  Parsons,  2 
Sm.  &  G.  212 ;  Be  Grove's  Trusts, 
3  GiU.  575;  Shrimpton  v.  Shrimp- 
ton,  31  Beav.  425;  Birdy.  Mayhury, 
33  Beav.  351  ;  Be  Hart's  Trusts,  3 
De  G.  &  J.  195;  Hardcastley.  Hard- 
castle,  1  H.  &  M.  405;  Fox  v.  Fox, 
L.  E.  19  Eq.  286;  Be  Bunn,  16 
C.  D.  47  ;  Re  Wrey,  30  C.  D.  507 ; 
Scotney  v.  Lomer,  31  C.  D.  380. 

[q)  Ante,  p.  979.  But  see  also 
post,  p.  990,  note  {m),  and  p.  990, 
note  (p). 

(r)  Parker  v.  Golding,  13  Sim. 
418;  Milroyy.  Milroy,  14  Sim.  48; 


Hammond  v.  Maule,  1  Coll.  281: 
Harrison  v.  Grimwood,  12  Beav 
192 ;  Leeming  y.  Sherratt,  2  Hare,  14 : 
Packham  v.  Gregory,  4  Hare,  396 
Tatham  v.  Vernon,  29  Beav.  605; 
Boidton  y.  Pitcher,  ibid.  633;  Pear- 
man  y.  Pearman,  33  Beav.  394  ;  Be 
Peek's  Trusts,  L.  E.  16  Eq.  22.  This 
doctrine  only  applies  where  there  is 
one  gift  of  principal  and  interest, 
and  the  possession  of  the  principal 
is  postponed,  and  does  not  apply 
where  the  interest  alone  is  the 
subject  of  gift  up  to  a  particular 
time,  and  the  principal  is  then  for 
the  first  time  given;  for  in  such 
case  the  prior  gift  of  the  interest 
or  dividends  will  not  vest  the  prin- 
cipal: Spencer  v.  Wilson,  L.  E.  16 
Eq.  501  ;  Watson  v.  Hayes,  9  Sim. 
500;  revd.  5  M.  &  C.  124.  See 
20ost,  p.  985. 

(s)  5  Beav.  201. 
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applied  duriiKj  t/icir  respective  minorities  by  tlieir  guardian  for 
their  maintenance,  &c.,  with  a  gift  over  in  case  no  child  should 
live  to  attain  twenty-five,  was  held  by  Lord  Langdale  to  be 
vested,  notwithstanding  the  interval  between  the  twenty-first 
and  twenty-fifth  year  of  each  child,  during  which  there  was  no 
direction  as  to  the  application  of  the  interest  {t). 


it)  Seo  also  Milroy  v.  Milroy,  1-i 
Sim.  48,  and  compare  LJoijd  v. 
Lloyd,  3  K.  &  J.  20,  in  which  case 
there  was  a  devise  of  land  to  trustees 
in  fee,  upon  trust  to  paj^  the  rents 
to  A.  for  life  and  after  her  death  to 
apply  them  in  the  maintenance  of 
all  and  every  her  child  and  children 
during  theii'  minority,  and  when 
and  as  soon  as  all  such  children 
should  have  attained  twenty -one  to 
divide  the  corpus  amongst  all  the 
children  share  and  share  alike,  if 
more  than  one,  and,  if  only  one, 
the  whole  to  such  child.  And  it 
was  held  that  one  of  several  chil- 
dren who  survived  the  testator 
having  died  under  twenty-one  took 
no  share.  See  and  compare  Ee 
Grove  s  Trusts,  3  Giff.  575.  It  will 
be  seen  that  the  difference  between 
Davies  v.  Fislier,  iibi  supra,  and 
Lloyd  V.  Lloyd,  uhi  supra,  which 
resulted  in  the  gifts  being  held 
vested  in  the  one  case  by  reason  of 
the  gift  of  the  income  for  main- 
tenance during  minority  and  not  in 
the  other,  is  that  in  the  former 
case  the  gift  was  to  the  individuals 
' '  as  they  severally  attained  twenty- 
five  years,"  whereas  in  the  latter 
case  the  gift  was  to  a  class  from 
which  individuals,  not  attaining  the 
prescribed  age,  would  be  excluded. 
In  Fox  V.  Fox,  L.  E.  19  Eq.  286, 
Jessel,  M.  R. ,  held  that  a  gift  con- 
tained in  a  direction  to  pay  and 
divide  amongst  a  class  at  a  specific 
age,  followed  by  a  dii'ection  to 
apply  the  whole  income  for  main- 
tenance in  the  meantime,  is  vested, 
and  not  the  less  so  because  there  is 


a  discretion  conferred  on  the  trus- 
tees to  apply  less  than  the  whole 
income  for  that  purpose.  There, 
however,  the  fund  was  divided  into 
as  many  shares  as  the  son  had 
children,  and  the  income  of  each 
share  was  directed  to  be  apjilied 
for  the  maintenance  of  the  parti- 
cular child  for  whom  the  share  was 
destined.  But  in  Re  Parker,  16 
C.  D.  44,  Jessel,  M.  E.,  says:  "It 
appears  to  me  that  this  case  is  dif- 
ferent from  that  of  Fox  v.  Fox, 
L.  E.  19  Eq.  286.  In  my  opinion 
when  a  legacy  is  payable  at  a  cer- 
tain age,  but  is  in  terms  contingent, 
the  legacy  becomes  vested  when 
there  is  a  direction  to  pay  the  inte- 
rest in  the  meantime  to  the  person 
to  whom  the  legacy  is  given,  and, 
not  the  less  so,  when  there  is  super- 
added a  direction  that  the  trustees 
'  shall  pay  the  whole  or  such  part 
of  the  interest  as  they  shall  think 
fit : '  but  I  am  not  aware  of  any 
case  where,  the  gift  being  of  an 
entire  fund  payable  to  a  class  of 
persons  equally  on  their  attaining 
a  certain  age,  a  direction  to  apply 
the  income  of  the  whole  fund  in 
the  meantime  for  their  maintenance 
has  been  held  to  create  a  vested 
interest  in  a  member  of  the  class 
who  does  not  attain  that  age." 
This  was  followed  and  applied  by 
Stirling,  J.,  in  Be  Mervin,  [1891]  3 
Ch.  197.  Cf. ReGosslimj, [1902]  1  Ch. 
945 ;  [1903]  1  Ch.  448,  ante,  p.  981, 
n.  (o).  In  Dewar  v.  Brooke,  14  C.  D. 
529,  in  which  case  a  testator  directed 
his  trustees  to  hold  the  trust  fund 
for  all  his  children,  or  any  his  child, 
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But,  generally  speaking,  if  tlio  gift  of  maintenaucc  be  not 
co-extensive  "with  the  Avholo  amount  of  tlio  interest  (/<),  or  if 


who,  being  eons  or  a  son,  should 
attain  twenty-five,  or  being  daugh- 
ters or  a  daughter,  shoiild  attain 
twenty-one  or  marry,  and  if  more 
than  one  in  equal  shares,  to  be 
divided  and  paid  on  the  youngest 
of  his  said  children  attaining  twenty - 
one,  and  empowered  his  trustees  to 
apply  the  whole  or  such  part  as 
they  should  think  fit  of  the  annual 
income  to  which  any  child  should 
be  entitled  in  expectancy  towards 
the  maintenance  or  education  of 
such  child,  it  was  held  upon  a  peti- 
tion by  a  son  presented  after  the 
youngest  child  (a  daughter)  had 
attained  twenty-one,  but  before  he 
himself  had  attained  twenty-five, 
that  his  interest  under  the  will 
was  not  vested  but  contingent 
on  his  attaining  twenty-five,  and 
Hall,  V.-C,  distinguished  Fox  v. 
Fox,  nhi  supra,  on  the  ground  that 
in  that  case  the  trust  was  not  for 
childi'en  who  attain  a  prescribed 
age,  but  for  sons  as  and  when 
they  attain  a  prescribed  age,  and 
that  the  di^dsion  as  well  as  the 
payment  was  not  postponed  as  in 
Dew'ir  V.  Brooke.  Cf.  also^e  Grim- 
shaw's  Trusts,  11  C.  D.  406.  In 
Be  Wintle,  [1896]  2Ch.  719,  North, 
J.,  considered  the  decisions  in  Fox 
V.  Fox  and  Dewar  v.  Brooke  incon- 
sistent, and  dissented  from  Fox  v. 
Fox,  holding  that  by  the  phrase, 
"the  whole,  or  such  part  as  they 
or  he  shall  think  fit,"  did  not 
mean  the  whole  of  the  income  in 
any  event.     But  see  jwst,  note  (»). 

(m)  Puhford  V.  Hunter,  3  Bro. 
C.  C.  416;  Hanson  v.  Graham,  6 
Yes.  239,  249  ;  Leake  v.  RoUnson,  2 
Meriv.  386,  387;  Vawdry  v.  'Ged- 
des,  1  Euss.  &  M.  203 ;  Watson  v. 
Hayes,  5  My.  &  C.   124;  Re  Ash- 


more's  Trusts,  L.  R.  9  Eq.  99 ; 
TItumas  V.  Wilherforce,  31  Beav. 
299 ;  Re  Sanderson's  Trusts,  3  K. 
&  J.  497,  504.  This  is  because  it 
is  the  giving  of  the  interest  and 
not  the  giving  of  the  maintenance 
which  is  held  to  effect  the  vesting. 
See  ^:>er  Lord  Cottenham  in  Watson 
V.  Hayes,  5  My.  &  C.  125,  133. 
The  giving  of  the  whole  interest 
is  in  effect  a  dii'ection  that  the 
legacy  shall  carry  interest :  Re 
Hart's  Trusts,  3  Ue  G.  &  J.  195, 
200,  202.  And  a  legacy  payable 
at  a  prescribed  age  with  interest  in 
the  meantime  vests  immediately. 
See  ante,  p.  980.  In  order,  how- 
ever, that  an  inference  of  an  im- 
mediate gift  of  the  principal  may 
be  drawn  from  a  direction  that  the 
whole  income  be  applied  to  main- 
tenance, it  is  necessary  that  there 
should  be  a  first  gift  of  the  capital 
fund  itself,  and  not  merely  of 
income.  See  Spencer  v.  Wi'ison, 
L.  E,  16  Eq.  501  ;  Re  Grimshaw's 
Trusts,  11  CD.  406 ;  for  there  is 
an  obvioiis  difference  between  a 
gift  of  the  interest  for  maintenance 
and  a  gift  of  maintenance  out  of  the 
interest.  If,  however,  there  be  a 
gift  of  the  corpus  to  individuals  or 
a  class  payable  at  a  future  time, 
coupled  with  a  direction  to  apply 
the  u'hole  income  to  maintenance 
of  the  individual  or  the  members 
of  the  class,  the  inference  that  the 
gift  is  vested  does  not  the  less 
arise  because  there  is  a  discretion 
conferred  on  the  trustees  to  apply 
less  than  the  whole  income  to 
that  purpose.  See /^er  Jessel,  M.  E., 
in  Fox  V.  Fox,  19  Eq.  286,  and 
also  Harrison  v.  Grimwood,  12 
Beav.  192,  which,  however,  has  not 
always  been  accepted  as  an    au- 
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it  bo  made  out  of  another  fund,  in  neither  case  will  the  legacies 
vest,  prior  to  the  arrival  of  the  periods  at  which  they  are  made 
payable  :  for  such  provisions  afford  no  presumption  that  the 
testator  intended  the  legacies  to  vest  before  they  became  due. 

Again,  in  the  eases  above  cited,  the  corpus  of  tlio  property 
was  given  with  a  postponement  of  the  payment,  and  the  interest 
or  fund  directed  to  be  applied  or  managed  for  the  benefit  of  the 
legatee  :  But  it  has  been  laid  down,  that  the  exception  will  not 
apply  where  the  interest  or  dividends  alone  are  the  subject  of 
bequest  until  a  particular  time,  and  the  principal  is  not  sooner 
taken  out  of  the  residue,  but  directed  for  the  first  time  to  be 
taken  out  of  it,  and  paid  or  transferred  to  the  legatee,  ai  tJie  end 
of  that  period  :  because  the  gift  and  payment  of  it  are  one  and 
the  same,  and  it  was  the  intention  of  the  testator  to  make  the 
gifts  of  the  interest  and  the  capital  separate  and  distinct,  so  as 
to  constitute  the  time  appointed  for  payment  of  the  principal 
the  very  essence  of  the  gift  of  it  (.r) . 


thority.  See  Hawkins  on  Wills, 
p.  229.  It  would  seem  from  the 
cases  of  Pulsfurd  v.  Hunter,  3  Bro. 
C.  C.  416,  and  Re  AsJimoi-e's  Trusts, 
L.  E.  9  Eq.  99,  that  a  gift  even  of 
the  whole  income  of  a  fund  foi* 
maintenance  does  not  necessarily 
give  rise  to  a  presumption  of  a 
vested  interest  in  the  principal.  See, 
however,  the  observations  on  these 
cases  of  Jessel,  M.  E.,  in  Fox  v. 
Fox,  ubi  supra,  and  compare  there- 
with the  judgment  of  Hall,  V.-C, 
in  lie  (Jriinshaia's  Trusts,  nhi  supra. 
Notwithstanding  that  North,  J., 
dissented  from  Fox  v.  Fox  in  Re 
TF«/i<?f,[1896]2Gh.7l9(sHpro,n.(0), 
Lindley,  M.  E.,  in  Re  Tunmj,  [1899] 
2  Ch.  at  p.  747,  said  :  "  I  am  by  no 
means  satisfied  that  Fox  v.  Fox  was 
wrongly  decided.  So  far  as  I  have 
considered  it,  my  impression  is  that 
the  decision  is  very  good  sense  and 
very  good  law."  But  the  attention 
of  the  Court  of  Appeal  seems  to  have 
been  drawn  only  to  the  distinction 
taken  by  North,  J.,  in  Re  Wintle. 
Sir  G.  Jessel  himself  distinguished 
Re  Farker  {supra,  n.  (<) )  from  Fox 


V.  Fox  in  a  way  which  implies  that 
the  rule  he  is  supposed  to  have  laid 
down  in  the  latter  case  is  too  wide. 
See  per  Swinfen  Eady,  J.,  in  Re 
OossUng,  [1902]  1  Ch.,  at  p.  947, 
and  ante,  p.  983,  note(i!).  The  result 
of  the  comparison  would  seem  to 
be  that  no  absolute  rule  of  con- 
struction arises  on  a  direction  to 
apply  the  whole  income  for  main  - 
tenance  "  at  the  discretion  of 
trustees  or  otherwise,"  but  in  each 
case  the  whole  frame  of  the  Will 
must  be  looked  at  to  ascertain 
whether  the  gift  is  of  the  interest 
for  maintenance  or  a  gift  of  main- 
tenance out  of  interest. 

(.'■)  This  statement  of  the  prin- 
ciijle  of  the  cases  was  approved  of, 
and  acted  upon,  by  Alderson,  B., 
in  Cromek  v.  Lumb,  3  Younge  & 
C.  576.  See  ante,  p.  982,  note  (r) ; 
Batsfurd  v.  KebheU,  3  Ves.  263. 
This  case  has  been  sometimes  cited 
to  r!ihow  that  a  future  gift  ox- 
pressed  in  the  terms  "  paj'  and  dis- 
tribute," is  contingent  by  force  of 
the  expressions  only  :  But  this  is 
not  so ;    the  judgment   proceeded 
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It  must  further  Tdo  remarked,  with  respect  to  this  exception, 
that  a  coutingont  gift  of  the  interest  will  not  vest  the  priucijial  : 
Thus  a  legacy  to  A.,  as  soon  as  she  attains  twenty-one,  u-'itJi 
interest,  is  contingent  {//).  But  a  bequest  by  a  testator  of  one- 
third  of  his  personal  estate  to  his  daughter,  and  in  case  of  his 
decease,  to  have  the  interest  therein  and  principal  when  she 
attained   the  age  of   twenty-five,  was   held  to  give  a  vested 

„„        ,         interest  to  the  daughter,  thoug-h  she  died  under  that  a^e  (z). 
Where  there  .  n  '  o  o     v  / 

is  Mu  absolute  And  it  sliould  be  here  observed,  that  there  is  an  important 
Da^abl^'^t  distinction  between  a  ease  where  tlie  legacy  is  to  be  severed 
future  tmo,  ii/staiitcr  froui  the  general  estate,  for  the  use  and  benefit  of  the 
a  direction  toii  j  i  i  •     i.      ^  iPi.i 

aucuuuuate  legatee,  and  a  case  where  a  legacy  is  to  be  severed  irom  the 
the  income       estate  Only  upon  the  happening  of  a  particular  event.     Thus  in 

ill  meaiitiJTie  •^      ±  i.  ±  o  t. 

aiidpaj'it        Sdiuiders  Y.  Vaiitier  {a),  a  testator  bequeathed  to  his  executors 

with  the  prin-       trustees  all  the  East  India  stock  which  should  be  staudinff  in 

cipal  will  not  o 

be  enforced,  his  name  at  his  death,  itpon  trust  to  accumulate  the  dividends 
until  D.  W.  V.  should  attain  twenty-five,  and  then  to  transfer 
the  principal,  together  with  such  accumulations,  to  D.  W.  V. 
his  executors,  administrators  or  assigns,  absolutely  :  The  Will 
also  contained  a  residuary  bequest :  The  testator  had  2,000/. 
India  stock  standing  in  his  name  at  his  death  :  And  it  was  held  by 
Lord  Cottenham,  that  D.  AV.  Y.  took  an  immediate  vested 
interest  in  that  legacy,  although  he  was  a  minor  at  the  testator's 
death ;  and  accordingly  the  Com-t  ordered  the  stock,  with  its 
accumulations,  to  be  transferred  to  him  on  his  attaining  twenty- 
one  :  And  his  lordship  observed  that  there  was  not  only  a  gift 
of  the  intermediate  interest,  but  a  positive  direction  to  separate 
the  legacy  from  the  estate,  and  to  hold  it  in  trust  for  the  legatee 
when  he  should  attain  twenty-five  (b). 

emphatically  on  tlie   ground  that  (a)  1  Cr.  &  Ph.  240.     The  jDrin- 
the  subject  of  the  future  gift  was  ciple   is   that,    where    there  is   an 
not  the  same  as,  but  different  from,  absolute  vested  gift  made  payable 
the  previous  gift  for  life  :  Smith  v.  at  a  future   event,  with  direction 
Palmer,  7  Hare,  2'28,  by  Wigram,  to  accumulate  the  income   in   the 
V.-C.      See  also  the  comments  of  meantime  and  pay  it  with  the  prin- 
Kindersley,   V.-C,    on    this    case  cipal,  the   Court  will   not   enforce 
in    Westwood   v.    Svuthey,    2    Sim.  the  trust  for  accumulation,  since 
N.  S.  198,  200,  and  of  Kay,  J.,  in  no  person  has  any  interest  in  it 
Be  Wrey,  30  C.  D.  507,  510.  but  the  legatee  :  Wharton  y.  Master- 
ly) Knight  v.  Knight,  2  Sim.   &  man,  [1895]  A.  C.  186. 
Stu.  490.  [b)    See  also    Greet    v.    Greet,    5 
(z)  Breedon  v.  Tuyman,  3  M.  &  Beav.    123  ;    Lister  v.    Bradley,    1 
■  K.  289.  Hare,    10.      See    also    Dundas    y. 


Ch.  II.  §  v.]  Vested  or  Contimjent. 


987 


A  second  exception  to  tlie   latter  rule  (r)  is,  that  wliere  a  Second  excep- 
person  bequeaths  a  sum  of  money  or  other  personal  estate  to  ^^^  there°a 
one  for  life,  and  after  his  decease  to  another,  the  interest  of  the  previous 
second  legatee  is  vested :  and  his  personal  representatives  will  to  another. 
be  entitled  to  the  property,  though  he  dies  in  the  lifetime  of  the 
person  to  whom  the  property  is  bequeathed  for  life  {(() . 

Thus,  in  Monkliouse  v.  Holme  (e),  the  testator  gave  830/,  to 
trustees,  to  pay  to  his  wife  the  interest  for  life,  and  from  and 
after  her  death  he  disposed  of  the  sum  of  800/.  in  manner 
following,  &c.  :  Then  the  testator,  after  several  intermediate 
devises  and  bequests,  gave  the  legacy,  upon  which  the  question 
arose  :  "  I  also  give  to  Jonathan  Moukhouse,  son  of  my  brother 
Greorge,  the  sum  of  100/."  Jonathan  having  survived  the 
testator,  died  before  the  widow ;  and  the  question  was  whether 
he  took  a  vested  interest  in  the  legacy  so  as  to  transmit  it  to 
his  personal  representatives :  And  Lord  Rosslyn  decided  in  the 
affirmative ;  his  lordship  remarking  that  the  800/.  was  given 
to  the  trustees  to  pay  the  interest  to  the  wife  for  life,  and  then 
in  parts  and  shares ;  which  showed  that  the  testator  intended  to 
give  vested  interests  to  the  several  legatees. 


Murray,  1  Hemin.  &  M.  425  ; 
Oddie  V.  Brown,  4  De  G.  &  J. 
179,  194  ;  Pearson  v.  Dolman, 
L.  E.  3  Eq.  315  ;  Scotney  v.  Lomer, 
31  C.  D.  380;  Be  Sevan's  Trusts, 
34  C.  D.  716.  And  cf.  Re  Johson, 
44  C.  D.  154,  160,  in  whicli  case 
there  -was  held  to  be  no  separation. 
But  the  mere  necessity  of  making 
such  a  severance  in  some  events 
only  (as  in  the  case  of  the  residue 
becoming  payable  before  the  legacy 
itself  is  payable,  or  other  cause  un- 
connected with  the  legacy  itself) 
is  not  sufficient  to  vest  the  legacy  : 
Ftstiny  v.  Alien,  5  Hare,  575,  578. 

(c)  I.e.,  the  rule  stated  ante, 
p.  976,  as  extended  by  the  doc- 
trine of  Leake  v.  Robinson,  ante, 
p.  979. 

{d)  Fearne,  Cent.  Eem.  554, 
note.  And  it  is  immaterial  whether 
the  testator  uses  words  of  remainder, 
or  whether  the  future  gift  is  ex- 
pressed in  a  direction  to  pay  and 


distribute  :  Smith  v.  Palmer,  7 
Hare,  228,  by  Wigram,  V.-C.  See 
also  Kiny  v.  Isaacson,  1  Sm.  &  G. 
371.  In  Re  Duke,  16  C.  D.  112, 
it  was  held  that  the  interest  of 
children  taking  after  the  determi- 
nation of  prior  life  estates  to  the 
father  and  mother  was  not  made 
contingent  by  a  direction  in  the 
Will  that  the  investment  of  the  fund 
should  not  be  altered  until  the  period 
arrived  "  for  its  distribution  (after 
their  death)  among  their  children 
surviving,  share  and  share  alike  "  : 
since  the  words  of  the  gift,  in  the 
first  place,  taken  alone,  clearly  con- 
ferred immediately  vested  interests 
on  all  the  children,  and  the  subse- 
quent clause  amounted  only  to  a 
direction  that  the  fund  was  not  to  be 
disturbed  till  the  period  of  distri- 
bution. Clear  words  are  required 
to  convert  a  vested  into  a  contingent 
gift. 

(e)  1  Bro.  C.  C.  298. 
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So  in  Bl'imirc  v.  Gcldart  (/),  the  testator  gave  to  George 
Pringle  200/.  three  per  cent.  Consols,  at  liis  wife's  decease,  and 
appointed  lier,  Pringle,  and  another  person  executors,  to  manage 
the  property  and  fulfil  the  intentions  of  his  Will :  Pringle,  the 
legatee,  died  heforo  the  wife ;  and  the  question  was,  whether  he 
took  a  vested  interest  in  the  Consols,  which  entitled  his  personal 
representative  to  a  transfer  of  them,  the  testator's  widow  heing 
dead :  and  Sir  W.  Grant,  M.  P.,  determined  in  the  affirmative, 
and  thus  expressed  himself :  "  If  the  testator  had  given  the  stock 
to  his  wife  for  life,  and  at  her  death  to  Pringle,  it  would  have 
been  clear  that  he  would  have  a  vested  interest  in  the  nature  of 
a  remainder :  In  a  Will,  it  is  not  material  in  what  order  the 
clauses  are  arranged :  The  question  is,  what  is  the  effect  upon 
the  whole :  This  testator  begins  by  giving  to  Pringle  the  stock 
at  the  death  of  his  wife,  and  then  gives  to  his  wife  the  whole  of 
his  property :  Consequently,  she  has  a  life  interest  in  that  stock 
so  given  to  Pringle  at  her  death  ;  for  it  is  part  of  the  testator's 
property  not  antecedently  disposed  of :  Thus  the  Will,  no  matter 
in  what  order,  divides  the  fund  between  these  two  persons  ; 
giving  to  one  the  interest  for  her  life,  and  to  the  other  the 
capital  at  her  decease ;  in  effect  and  substance  Pringle  took  a 
remainder,  which  became  vested  immediately  upon  the  testator's 
death,  and  was  not  defeated  by  his  own  death  in  the  lifetime  of 
the  wife"  (r/). 

Within  the  principle  of  this  exception  may  be  considered  the 
cases,  where  the  fund,  which  is  the  subject  of  the  legacy,  is  given, 
not  as  in  cases  within  the  first  exception,  for  the  benefit  of  the 
legatee  himself,  but  to  another  person  beneficially,  till  the  legatee 
arrive  at  a  particular  age,  as  till  he  attains  twenty-one :  or  for  a 

(/)  IG  Ves.  314.  4    Dr.    &    Warr.    139 ;   Locker    v. 

{y)  See  further  on  the  subject  of  Bradley,   5   Beav.   593;    Hammond 

this  e:s.ce-ption,  Att.-Gen.  Y.  Crisijin,  v.   3faide,    1    Coll.   281,    283,   284 

1  Bro.  0.  C.  386;  Exel  v.  WaUace,  Butterworth    v.    Harvey,    9    Beav 

2  Ves.  Sen.  119;  Benyon  v.  Mad-  130;  Roberts  \.  Burder,  2  QoW.VdQ 
di'son,  2  Bro.  C.  C.  75;  Scurfield  v.  PacJiham  v.  Gregory,  4  Hare,  396 
Howes,  3  Bro.  C.  C.  90;  Taylor  v.  Salmon  v.  Greet),  11  Beav.  453 
Langford,  3  Ves.  119;  Wadley  v.  M'Lachlan  V.  Taitt,  28  Beav.  407 
North,  3  Ves.  364  ;  Hallifax  v.  affirmed  2  De  G.  F.  &  J.  449 
Wilson,  16  Ves.  168 ;  Walker  v.  Strother  v.  Button,  1  De  G.  &  J 
Main,  1  Jac.  &  Walk.  1;  Cousins  675;  Re  Bright' s  Trusts,  21  Beav 
V.  Schroder,  4  Sim.  23  ;  ]Vatson  v.  67  ;  Partridge  v.  Bay  lis,  17  C.  D 
Watson,  11  Sim.  73;  Peters  v.  Dip-  835. 
pie,  12  Sim.  101  ;  Kimherley  v.  Tew, 
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certain  purpose,  as  till  a  certain  quantity  of  debt  bo  paid :  These 
bequests  mean  to  give  all  to  a  particular  person,  but  to  carve  out 
a  certain  interest  to  endure  a  certain  time,  merely  by  way  of 
exception  out  of  the  whole  property  meant  to  vest  in  the 
le<^atee  [h) . 

In  these  instances  the  person  to  whom  the  absolute  property 
is  limited  will  take  an  immediate  vested  interest  in  the  subject ; 
since  such  bequests  are  in  the  nature  of  remainders ;  the  rule  as 
to  which  is,  that  the  interests  of  the  first  and  subsequent  takers 
vest  together  (/). 

But  this  exception  will  not  apply  in  cases  where  the  principal 
itself  is  not  bequeathed,  but  the  intercd  onhj  or  income  is  given 
to  a  person  for  life,  or  some  other  period,  and  at  the  decease  of 
the  first  taker,  or  the  end  of  the  period,  the  capital  is  bequeathed 
to  another,  and  where  it  appears  from  the  context  of  the  Witt,  that 
no  interest  in  the  capitjl  was  intended  to  ptass  till  the  determination 
of  the  life  estate,  or  other  particular  period :  for  in  such  cases  the 
gift  of  the  income  and  the  gift  of  the  capital  are  considered  as 
distinct  gifts;  and  when  the  legatee  of  the  principal  dies 
during  the  preceding  period,  the  legacy  is  not  transmissible  to 
the  executors  or  administrators  (/.•) . 

Thus,  in  BiUingsk;/  v.  Wills  (/),  the  testator  gave  to  his 
brother,  Capel  Billingsley,  the  interest  of  1,5U0/.,  for  life,  and 
from  and  after  his  decease,  he  gave  the  said  sum  of  1,500/.  to  all 
the  younger  sons,  and  to  all  the  daughters  of  Capel,  equally,  to 
be  paid  to  them  at  their  ages  of  twenty-one ;  declaring,  that  no 
elder  son,  if  there  should  be  more  than  one  son,  nor  any  elder 
daughter,  if  there  were  only  daughters  of  Capel,  living  at  his 
death,  should  have  any  share  or  interest  in  the  1,500/. :  But  if 
all  the  children  of  Capel,  except  one,  died  before  twenty-one, 
then  he  gave  1,000/.,  part  of  the  1,500/.,  to  such  surviving  only 
child,  to  be  paid  at  twenty-one  :  Capel  had  three  children  when 
the  Will  was  made,  and  another  child  after  the  testator's  death : 
Letitia,  one  of  the  three  children,  married  and  attained  twenty- 
one,  but  died  before  her  father :  The  question  was,  whether  she, 
having  attained  twenty-one,  but  dying  during  the  life  of  her 
father,  was,  notwithstanding,  entitled  to  a  vested  interest  in  a 

(A)  Borastoris    Case,    3    Co.    21  ;  note  («). 

Phipps  V.  Ackers,  9  CI.  &  F.  583,  (/)  See  Balmain  v.  Shore,  9  Ves. 

591;    Lane  v.    Gouge,   9  Ves.   230,  507. 

by  Sir  William  Grant;   Parkin  v.  {k)  Fearne,  Cont.  Eom.  554,  note. 

Knight,  15  Sim.  83  ;  post,  p.  993,  {I)  3  Atk.  219. 
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sharo  of  the  1,500/.,  so  as  to  transmit  it  to  licr  husband,  the 
defendant,  her  personal  representative  :  Lord  llardwicko  deter- 
mined, that  Letitia  took  no  vested  interest,  but  that  the  shares 
in  remainder  were  contingent  during  the  life  of  Capel  Billings- 
ley  ;  since  there  was  no  gift  of  the  capital  previously  to  his 
death,  the  objects  to  take  it  being  uncertain  till  that  event  hap- 
pened, and  consequently,  the  time  of  payment  being  annexed  to 
the  substance  of  the  gift  of  the  legacy  (which  was  at  the  death 
of  Capel),  as  Letitia  was  not  then  living,  she  took  no  interest  in 
it  which  she  could  transmit  to  her  personal  representative  [m). 

It  must  be  confessed  that  the  cases  which  have  been  above 
cited,  and  the  various  distinctions  created  thereby,  have  left  the 
law  in  a  state  of  some  confusion  as  well  with  respect  to  the 
doctrine  of  controlling  a  gift  at  a  future  time,  or  a  direction  to 
pay  and  divide  at  a  future  time  or  on  a  given  event  (or  other 
expressions  denoting  a  postponement  of  the  vesting  of  a  legacy), 
by  reason  of  its  being  a  bequest  in  the  nature  of  a  remainder; 
as  also  with  respect   to   the   doctrine   previously  discussed  of 
controlling   such   expressions   by   a   gift   of    the   intermediate 
Where  gift  is  interest  of  the  fund  to  the  legatee.     A  general  proposition  has 
the  con ve-        been  laid  down  on  the  subject  by  an  eminent  writer  (y/),  which 
fund^^iUs*^^    appears  to  have  met  with  the  approval  of  Wigram,  Y.-C,  in 
vested:  FdckliaiH  V.  Grccjonj  (o),  viz.,  that  though  there  be  no  other  gift 

than  in  the  direction  to  pay  or  distribute  in  fiduro,  yet  if  such 
payment  or  distribution  appear  to  be  postponed  for  the  con- 
venience of  the  fund  or  property  (as  where  the  future  gift  is 
only  postponed  to  let  in  some  other  interest),  the  vesting  will 
i  not  be  deferred  till  the  period  in  question  {p) . 

(??!,)  In   Packham   y.    Gregory,    4  then  a  gift  of  the  principal  with  a 

Hare,  399,  it  was  said  by  Wigram,  limitation    over,    for    that    reason 

Y.-C,  that,  after  very  great  pains,  alone  there  is  no  vesting. 

Lord  Hardwicke  pnt  this  case  npon  (»)  Jarman  on  Wills,    5th   edit, 

the  particular  circumstances.     See  798. 

also    the    observations    of   Parker,  (o)  4   Hare,   398.      Thus,   under 

V.-C,  in  Trihey.  Newland,  5  De  G.  a  bequ^est  to  ti-ustees  in  trust  for 

&  Sm.  238,  on  Billinrjshtj  v.  WUh ;  A.    during  his  life  and    after  his 

and  also  the  comments  of  Kinders-  death   to   pay  and    divide    among 

ley,  V.-C,  in  Westwood  v.  Soutliey,  his    children,    the    shares   of    the 

2  Sim.  N.  S.  198,  200,  who  denied  children   dying  in  the   lifetime  of 

that  BilliiKjsley  v.  Wills  {supra)  and  A.    are  vested   and   pass    to   their 

Batsford  v.  Kehbell  {ante,  p.    985,  representatives : //aH^/aa:; v.  JT7/so7?, 

note    (cc))    established    any    rule,  16  Ves.  171;    Hawkins  on  Wills, 

that  if  in  the  first  instance  there  232. 

is  a  gift  of  the  dividends  only,  and  (i^)  See  accovi..  Adams  y.  jRobarts, 
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This  general  proposition,  however,  must  not  be  understood  kccus,  -where 
as  applicable  to  cases  where  the  attainment  of  a  particular  age  of  a  certain" 

is  introduced  into,  and  made  a  constituent  part  of,  the  desorip-  age  is  made 

part  of  the 

tion  or  character  of  the  objects  of  the  gift ;  as  where  the  bequest  description  of 
is  to  the  children  icho  shall  attain,  or  to  mcJi  children  as  shall  ^^^  legatee : 
attain  the  age  of  twenty-one  years ;  there  being  in  such  cases 
no  gift  except  to  the  persons  who  answer  the  qualification  which 
the  testator  has  annexed  to  the  enjoyment  of  his  bounty  (y). 


25  Beav.  658 ;  Re  Minor's  Trusts, 
28  Beav.  50  ;  ^e  BrigJifs  Trusts, 
21  Beav.  67.  See  also  Jle  Bennett's 
Trusts,  3  K.  &  J.  280,  wliere  it 
■was  laid  down  by  Wood,  V.-C, 
that  the  use  of  such  -words  as 
"  pay  and  transfer,"  as  the  only 
■words  of  gift  in  a  deferred  bequest, 
do  not  make  such  a  bequest  con- 
tingent. The  true  criterion  is, 
what  was  the  reason  for  the  post- 
ponement. If  it  was  the  position 
of  the  fund,  as  in  a  gift  to  one 
for  life  and  after  his  death  to 
others,  the  bequest  in  remainder 
vests  at  once ;  but  if  it  was  the 
position  of  the  legatee,  as  where 
the  gift  is  by  a  direction  to  pay 
the  fund  to  the  legatee  when  he 
shall  attain  twenty-one,  it  is  con- 
tingent. The  la-w  was  laid  down 
by  the  same  judge  to  the  same 
effect.  Be  Theed's  Settlement,  3 
Kay  &  J.  379. 

(q)  Jarman  on  Wills,  5th  edit. 
812;  supra,  note  (/>),  by  Wood, 
Y.-C.  See  also  Puckham  v.  Gre- 
gory, 4  Hare,  397,  398,  399,  where 
Wigram,  V.-C,  expressed  an 
opinion  that  the  decisions  of  Bats- 
ford  V.  Kebhell  (3  Ves.  263),  and 
Vaivdry  v.  Oeddes  (1  Euss.  &  M. 
203),  are  referable  to  this  principle. 
See  further  as  to  bequests  of  this 
kind  (and  also  as  to  bequests  to 
children  -when,  or  as  soon  as,  they 
attain  a  certain  age),  Newman  v. 
Newman,  10  Sim.  51  ;  Bidl  v. 
Pritchard,    1   Euss.   213,    5  Hare, 


567,  post,  p.  995,  note  (c) ;  Festing 
V.  AUtn,  12  M.  &  W.  479;  5  Hare, 
575  ;  Lord  Bute  v.  Harman,  9  Beav. 
320  (corrected  in  16  Beav.  166); 
Harrison  v.  Grimicood,  12  Beav. 
192;  Toller  v.  Attwood,  15  Q.  B. 
929,  953;  Boreham  v.  Bignall,  8 
Hare,  131;  Southern  \.  Wollaston, 
16  Beav.  166;  Boulton  v.  Beard,  3 
De  G.  M.  &  G.  608,  613;  Steady 
Piatt,  18  Beav.  50;  Atclierley  v 
Du  Moidin,  2  Kay  &  J.  186,  191 
Barnett  v.  Blake,  2  Dr.  &  Sm.  117 
TraccT/  v.  Butcher,  24  Beav.  438 
Gardiner  v.  Slater,  25  Beav.  509 
Pearman  v.  Ptarman,  33  Beav.  394 
The  test  would  seem  to  be  whether 
or  not  in  the  particular  Will  the 
words  "attain  the  age  of  twenty- 
one  "  and  such  like,  are  a  jjart  of 
the  description  of  the  devisee  : 
Muslcett  V.  Eaton,  1  C.  D.  435. 
Where  there  is  a  gift  of  a  fund  to 
the  testator's  children  in  a  class, 
so  soon  as  the  youngest  shall  attain 
twenty-one,  no  child  who  does  not 
attain  that  age  is  entitled  to  share, 
the  testator  having  postponed  the 
division  tiU  the  youngest  child 
attained  that  age  (though  a  child 
who  attained  that  age,  but  died 
before  the  time  of  division,  is 
entitled  to  a  share) :  Leeming  v. 
Sherratt,  2  Hare,  23;  Lloiid  v. 
Lloyd,  3  Kay  &  J.  20.  And  it 
makes  no  difference  that  the  in- 
come is  directed  to  be  applied  for 
the  maintenance  of  all  the  children 
dui'ing  their  minority  :    ibid,   25. 
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Moreover,  it  is  to  be  remembered  that  wherever  there  is  no  other 
gift  than  in  the  direction  to  pay  and  distribute,  then  the  attain- 
ment of  the  age  at  which  that  payment  or  division  is  to  take 
place  is,  pyiiiid  facie,  a  condition  precedent  to  the  vesting  (>•). 
Ill  what  way        Diiiicult   questions   connected  with  this  subject  liave  arisen 
a  legacy  is'      on  the  construction  of  Wills,  by  which  legacies  are  limited  over 
Hniit'itbn"^  ^    °^  ^  Contingency,  b}^  way  of  executory  bequest, 
over  on  a  The  general  rule  appears  to  be,  that  a  limitation  over  on  a 

ecu  ingency.  cQi^^^jngency  does  not,  of  itself,  and  without  more,  prevent  any 
of  the  shares  of  the  legatees  from  vesting  in  the  meantime, 
provided  the  words  of  bequest  be,  in  other  respects,  sufficient  to 
pass  a  present  interest  («)  ;  though  such  a  limitation  over  of  the 
entirety  may  be  called  in  aid  of  other  circumstances  to  show 
that  no  present  interest  was  intended  to  pass  (;'). 

Accordingly,  in  Skoy  v,  Barnes  (a),  a  testator  gave  his  personal 
estate  to  trustees,  upon  trust  to  pay  the  interest  to  his  daughter 
E.  S.  for  life,  and  after  her  decease  to  pa}^  and  divide  the 
principal  among  the  children  of  his  said  daughter,  and  the  issue 
of  a  deceased  child,  as  she  should  appoint,  and  in  default  of 
appointment,  to  go  and  be  equally  divided  among  them  ;  and  if 
but  one,  then  to  such  only  child  ;  the  portions  of  sons  to  be  paid 
at  their  respective  ages  of  twenty-one,  and  of  daughters  at  their 
respective  ages  of  twenty-one  or  marriage :  If  no  issue,  or  all 
died  before  their  respective  portions  became  payable,  then  over  : 
One  of  the  children  of  E,  S.,  having  survived  her,  died  under 
twenty-one  and  unmarried :  It  was  contended,  that  the  evident 
intention  was  that  the  shares  should  not  vest  till  twenty-one, 
but  that,  in  the  event  of  the  death  of  any  under  that  age,  the 
others  should  take  by  survivorship :  But  Sir  W.  Grant  held, 
that  the  shares  were  so  given  as  to  vest  immediately  in  the 
children,  though  liable  to  be  divested  by  all  dying  under 
twenty-one,  without  issue  :  and  that,  therefore,  the  share  of  a 
child  dying  under  twenty-one  passed  to  its  representative.  So 
in   Templeman   v.    Warrington  {f),  a   testatrix   bequeathed   the 

But  the    rule    is    different  where  Davies  v.  Fisher,  5  Beav.  214. 

the  bequest  is  not  to  a  class,  but  to  {t)  Ibid.     Indeed  the  limitation 

individuals  :    Cooper  v.   Cooper,   29  over  has  been  sometimes  considered 

Beav.  229.  as  affording  an  argument  in  favour 

(r)  Loche  v.  Lamb,  L.  E.  4  Eq.  of  an  immediate  vesting.     See  post, 

372 ;  Merri/  v.   ///?/,   L.  E.  8  Eq.  p.  993,  note  (a). 

619,  624,  2)er  Malins,  V.-C.  (")  3  Meriv.  335,  340. 

(.s)  Sl-ey  V.  Barnes,  3  Meriv.  340  ;  (.>)  13  Sim.  267. 
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residue  of  her  funded  property  in  trust  for  her  niece  for  life,  and 
after  her  death,  to  be  equally  divided  amongst  all  her  children, 
whether  sons  or  daughters,  share  and  share  alike ;  and  in  case  it 
should  happen  there  was  but  one  child  at  the  niece's  death,  then 
to  go  to  that  only  child ;  and  in  failure  of  issue,  to  go  as  the 
niece  should  appoint  by  her  Will :  The  niece  had  eleven  children, 
three  of  whom,  having  survived  the  testatrix,  died  in  the  life- 
time of  the  niece  :  And  it  was  held  by  Shad  well,  V.-C,  that  all 
the  children  took  vested  interests ;  and  as  more  than  one  sur- 
vived their  mother,  there  was  no  divesting  of  interest ;  and  his 
Honour  said  that  Slieij  v.  Barnes  was  clearly  in  point  (//). 

In  Bland  v.  Williams  {z),  there  was  a  bequest  to  trustees  of 
the  testator's  residuary  estate,  with  a  direction  to  apply  so  much 
of  the  interest,  dividends,  and  profits  as  might  be  necessary  for 
the  maintenance  and  education  of  the  childi'en  of  the  testator's 
daughter  until  they  should  respectively  attain  the  age  of  twenty- 
four,  and  then  to  divide  the  principal  equally  between  them, 
with  a  gift  over  in  case  any  of  them  should  die  under  twenty- 
four,  without  leaving  issue :  And  it  was  held  by  Sir  J.  Leach,  M.  R., 
that  the  bequest  was  not  void  as  too  remote  ;  but  gave  a  present 
vested  interest,  with  an  executory  bequest  over  in  case  of  death 
under  twenty-four  without  leaving  issue :  And  his  Honour 
observed  that  "  whether  in  a  gift  of  this  nature  the  time  of 
vesting  is  postponed,  or  only  the  time  of  payment,  deiDends 
altogether  upon  the  whole  context  of  the  Will.  If  the  gift 
over  is  simply  upon  the  death  under  twenty-four,  then  the  gift 
could  not  vest  before  that  age  (a) .     In  this  case,  the  gift  over  is 


{y)  See  accord.  Davies  v.  Fisher,  expresses  an  opinion  that  a  bequest 
5  Beav.  201,  214;  Locker  v.  Brad-  in  the  terms  supposed  may  admit 
ley,  ibid.  593  ;  Kimhcrley  v.  Teiu,  of  the  application  of  the  principle 
4  Dr.  »fe  Warr.  139.  See  also  David-  of  the  cases  of  Edwards  v.  Ham- 
son  y.  Dallas,  li  Yes.  511 ;  Williams  mond,  3  Lev.  132;  Doe  v.  Moore, 
V.  Clark,  4  De  Q.  &  Sm.  472 ;  Re  14  East,  601 ;  Doe  v.  Nowell,  1  M. 
Bright' s  Trusts,  21  Beav.  67  ;  Hard-  &  S.  327 ;  Bromfidd  v.  Crowder,  1 
castle  V.  Hardcastle,  1  Hemm.  &  New  Ecp.  313 ;  and  Doe  v.  Ward, 
M.  405 ;  Jopp  V.  Wood,  28  Beav.  9  A.  &  E.  582,  which  are  cited  in 
53 ;  affinned,  2  De  G.  J.  &  Sm.  another  part  of  the  same  work 
323.  (vol.  i.  p.  769),  as  establishing  the 

(z)  3  M.  &  K.  411.  proposition,  with  respect  to  devises 

(a)  "Why  not?"    is    asked    in  of  rm?  estate,  that  though  a  devise 

Jarman  on  Wills,   5th  cd.,  vol.  i.  to  a  person,   if  ho  should  live  to 

p.  816,  note  {e),  commenting  on  this  attain   a   particular   age,    standing 

passage.     And  that  learned  author  alouo,  would  be  contingent,  yet  if 
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not  simply  upon  tho  deatli  under  twenty-four,  but  upon  the 
death  under  twenty-four  without  leaving  issue.  If  upon  a 
death  under  twenty-four,  at  whatever  age,  issue  was  left,  then 
the  gift  over  is  not  to  take  place.  It  is  in  effect,  therefore,  a 
vested  interest  with  an  executory  devise  over  in  case  of  death 


it  be  followed  by  a  limitation  over, 
in  case  lie  die  under  such  age,  the 
devise  over  is  considered  as  expla- 
natory of  the  sense  in  which  the 
testator  intended  the  devisee's  in- 
terest in  the  property  to  depend  on 
his  attaining  the  specified  age, 
namely,  that  at  that  age  it  should 
become  absolute  and  indefeasible ; 
the  interest  in  question,  therefore, 
must  be  construed  to  vest  instanter. 
This  class  of  cases  was  fiiUy  dis- 
cussed in  the  House  of  Lords  in 
Phipps  V.  Ackers,  9  CI.  &  F.  583 
(on  appeal  from  the  decision  of 
Shadwell,  Y.-C,  in  Fhipps  v.  Wil- 
liams, 0  Sim.  44),  where  the  judges 
delivered  their  opinion  (which  was 
adopted  by  the  Hoiise),  that  if  a 
testator  devises  real  estate  to  C.  D., 
when  and  so  soon  as  he  shall  attain 
his  age  of  twenty- one  years,  biit  in 
case  CD.  shall  die  under  the  age 
of  twenty-one,  without  leaving 
issue,  then  that  the  said  estate 
shall  sink  into  and  form  part  of 
the  testator's  residuary  real  estate, 
and  he  gives  all  the  residue  of  real 
estates  to  J.  C.  (subject  to  various 
limitations  affecting  the  same) ;  the 
devisee  0.  D.,  on  the  death  of  the 
testator,  takes  an  estate  in  fee 
simple,  subject  to  be  divested  in 
the  event  of  his  djing  under 
twenty- one  and  without  issue : 
And  Tindal,  C.  J.,  in  delivering 
the  opinion  of  the  judges,  said  that 
the  class  of  cases  in  question  went 
on  the  principle  that  the  subse- 
quent gift  over,  in  the  event  of  the 
devisee  dying  under  twenty-one, 
sufficiently  shows  the  meaning  of 


the  testator  to  have  been  that  the 
first  devisee  should  take  whatever 
interest  the  party  clauning  under 
the  devise  over  is  not  entitled  to, 
which  of  course  gives  him  the  im- 
mediate interest,  subject  only  to 
the  chance  of  its  being  divested 
on  a  future  contingency  :  And  that 
whether  the  doctrine  on  which  this 
class  of  cases  has  rested  was  origi- 
nallj"  altogether  satisfactory  or  not, 
it  was  sufficient  to  say  that  it  clearly 
had  been  established  and  recog- 
nized, not  only  in  the  Court  below, 
but  in  the  House  of  Lords  itself;  and 
that  it  governed  the  present  case. 
In  the  subsequent  case  of  Festing  v. 
Alien,  12  M.  &  W.  301,  the  Barons 
of  the  Exchequer  said  that  they 
should  not  feel  inclined  to  extend 
the  doctrine  of  Doe  v.  Moore,  and 
Phipps  V.  Ackers  to  cases  not  pre- 
cisely similar.  It  was  said  by 
Parker,  Y.-C.  (3  De  G.  &  Sm.  200) 
that  the  passage  in  Sir  John  Leach's 
judgment,  on  which  the  above 
comments  are  made  in  Jarman  on 
Wills,  obviously  refers  to  the  Will 
then  before  him,  and  was  not 
meant  for  general  application.  See 
further  as  to  doctrines  discussed 
in  this  note :  Broivne  v.  Browne,  3 
Sm.  &  Giff.  568  ;  Jull  v.  Jacobs,  3 
C.  D.  703,  in  which  case  MaHns, 
Y.-C,  throws  doubt  on  Festing  y. 
Allen,  uhisvpra:  Re  Mid-Kent  Rail- 
xvay,  Johns.  387 ;  Simmonds  v. 
Cocks,  29  Beav.  455  ;  Finch  v.  Lane, 
L.  E,  10 Eq.  501 ;  Williamsr.  Hay- 
tliorne,  L.  E.  6  Ch.  782  ;  Muskett  v. 
Eaton,  1  C  D.  435;  Andrew  v. 
Andrew,  1  C  D.  410. 
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under  twenty -four  without  leaving  issue.  All  the  cases  upon 
the  subject  {h),  except  BiiU  v.  Pritchard  {c),  before  Lord  Gifford, 
are  rccoucileable  with  this  distinction  "  {d). 


In  construing  a  settlement  or  Will,  which  makes  a  provision 
for  children  subject  to  a  prior  life-interest,  the  Court  leans 
strongly  in  favour  of  that  construction  by  which  the  children 
will  take  a  vested  interest  at  twenty-one  or  marriage,  whether 
they  survive  the  tenant  for  life  or  not ;  and  if  the  instrument  is 
incorrectly  or  amhUjuornhj  expressed,  or  if  it  contains  conflicting 
and  contradictory  clauses,  so  as  to  leave  in  a  degree  uncertain 
the  period  at  which,  or  the  contingency  upon  which,  the  shares 
are  to  vest,  the  rational  presumption  is,  that  the  child  acquires  a 
vested  and  transmissible  interest  at  the  period  when  it  is  most 
needed,  viz.,  at  twenty-one,  if  a  son,  or  on  marriage  or  at  that 
age,  if  a  daughter  (e) . 


Presumption 
in  favour  of 
bequests,  by- 
way of  por- 
tions to  chil- 
dren, vesting 
at  twenty-one 
or  marriage. 


[h)  Leake  v.  Rolinson,  2  Meriv. 
363 ;  Farmer  v.  Francis,  2  Sim.  & 
Stu.  505 ;  Vaivdry  v.  Oeddes,  1  Euss. 
&  M.  203 ;  Judd  v.  Judd,  3  Sim. 
525  ;  Hunter  v.  Judd,  4  Sim.  455. 

(c)  1  Euss.  Chanc.  Cas.  213.  If 
that  case  be  examined,  it  will  be 
found  to  form  no  exception  to  the 
rule  as  above  stated  by  Sir  John 
Leach;  for  the  gift  there  was  not 
to  all  the  children,  but  only  to  a 
particular  class,  namely,  those  who 
should  live  to  attain  twenty-three  : 
Taylor  v.  Frobisher,  5  De  G.  & 
Sm.  191,  200,  by  Parker,  V.-C. 
The  testator  bequeathed  personal 
property  to  his  trustees  and  execu- 
tors upon  trust,  to  pay  the  dividends 
to  his  daughter  during  her  life  to 
her  separate  use,  and  after  her 
decease,  to  pay  the  principal  unto 
all  and  every  her  children  ivho 
should  live  to  attain,  tiventy-three 
years  of  age,  share  and  share  alike, 
with  benefit  of  survivorship  in 
case  any  of  them  died  under  that 
age ;  with  limitations  over,  in  case 
there  should  bo  no  such  child  or 
childi'en,  or,  being  such,  all  of 
them    should  die    under   twenty- 

3 


throe,  without  lawful  issue :  The 
daughter  had  a  child  who  died 
under  age  in  the  daughter's  life- 
time :  And  Lord  Gifford  held, 
that  the  attainment  of  the  age  of 
twenty-three  was  necessary  to  vest 
an  interest  in  any  of  the  children  : 
and  consequently  that  the  bequests 
to  them,  and  the  subsequent  limi- 
tations, were  too  remote.  See  Bull 
V.  Pritchard,  5  Hare,  567 ;  Doe  v. 
Ward,  9  A.  &  E.  582,  005;  ante, 
p.  991,  note  (7). 

[d)  See  also  Bree  v.  Perfect,  1 
Coll.  129 ;  Taylor  v.  Frolisher,  0 
De  G.  &  Sm.  191 ;  Jarman  on  Wills, 
5th  edit.  vol.  i.  p.  817;  Be  Bevan's 
Trusts,  34  C.  D.  716. 

((')  Emperor  v.  Rolfe,  1  Ves.  Sen. 
208,  the  authority  of  which  has 
been  recognized  by  the  House  of 
Lords  in  Wal:efield  v.  Maffet,  10 
App.  Cas.  422  ;  Woodcoch  v.  Dulie 
of  Dorset,  3  Bro.  C.  0.  569 ;  Hoiu- 
grave  v.  Cartier,  3  V.  &  B.  79,  85, 
86 ;  Perfect  v.  Lord  Curzon,  5  Madd. 
442 ;  Torres  v.  Franco,  1  Euss.  ct 
M.  649  ;  Mocatta  v.  Lindo,  9  Sim. 
56  ;  Clutterhuch  v.  Edwards,  2  Euss. 
&  M.  577;  Mendham  v.  Williams, 
s2  " 
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Accordiugly  in  Wahejiehl  v.  Mafet  (/),  wlicro  by  a  marriage 
settlement,  lands  were  conveyed  upon  trust  for  husband  and 
wife  successively  for  life,  and,  after  the  death  of  the  survivor,  to 
levy  out  of  the  said  lands  the  sum  of  3,000/.  to  be  divided  to 
and  among  all  the  children  in  equal  shares  and  proportions  as 
tenants  in  common  and  not  as  joint  tenants,  the  share  of  a  son 
or  sons  to  be  paid  to  him  or  them  upon  his  or  their  respectively 
arriving  at  their  full  age  of  twenty-one  years,  and  the  share  of 
a  daughter  or  daughters  on  her  or  their  attaining  that  age  or 
marriage,  with  provisions  for  interest  by  way  of  maintenance 
and  for  benefit  of  survivorship,  if  any  of  the  children  died, 
before  his,  her  or  their  share  or  shares  should  become  payable, 
unmarried,  and  without  leaving  issue :  and  a  son  attained 
twenty- one  and  died  in  the  lifetime  of  his  father,  it  was  held 
that,  there  being  no  words  indicating  a  clear  intention  to  make 
the  vesting  of  children's  shares  contingent  on  their  surviving 
both  parents,  the  rule  applied  and  the  son  took  a  vested  interest 
on  attaining  twenty-one. 

Bnt  when  the  testator  has  unequivocally  expressed  an  intention, 
that  a  provision  to  be  made  for  his  children  shall  depend  on 
their  surviving  both  or  either  of  their  parents,  the  Court  must 
give  effect  to  that  intention,  and  can  only  lean  to  the  presump- 
tion in  favour  of  children,  where  the  intention  of  the  testator  is 
ambiguously  expressed  {g) . 

An  illustration  of  these  doctrines  may  be  found  in  the  decision 
of    Whatford  v.   Moore  {/>)  ;    in  the   arguments  of   which  case 

L.  E.  2  Eq.  396 ;  Jackson  v.  Dover,  Kay  &  J.  417;  Farrer  v.  Barher,  9 

2  H.  &  M.   209 ;  Jeyes  v.  Savage,  Hare,  737. 

L.  E.  10  Ch.  555,  explaining  Wood-  ^^            ^^^_  ^22. 

cock  T.  Dvke  of  Dorset,  uhi  supra. 

See  also  Day  y.  RadcUffe,  3  C.  D.  (^)  Hoiograve  v.  Cartier,  3  V.  & 

654.     TkQ  TulB  in  Emperors.  Rolf e  ^'    ^5;    Hotchkin    v.    Humfrey,    2 

was  originally  established  in  rela-  ^^^^-    65  ;  Fitzgerald  y.  Field,   1 

tion  to   settlements,  and  was  ex-  I^^^^.   430  ;     TucTcer  v.    Harris,    5 

tended  by  Jackson    y.    Dover,   ubi  Sim.  538  ;  Tawneyr.  Ward,  IBe^y. 

supra,   to   Wills:    Re   Knowles,   21  ^63;  Ex  parte  Hunter,  S  Younge  & 

C.  D.  806.     The  rule  generally  will  ^-  ^^^  '  ^'''9^'^  ^-  ^''"'^'  ^  M.  &  K. 

not  be  appHed  where  tbe  issue  of  a  ^16 ;  Evans  y.  8cott,  1  H.  L.  C.  43  ; 

deceased  child  is  provided  for:  Re  ^^'PP^''  ^-  ^"'5''  12  Beay.  29;  Re 

Wihnotes  Trusts,  L.  E.  7  Eq.  532.  ^'Miams,  12  Beay.  317;  Farrer  y. 

The  rule  is  the  same  as  to  grand-  barker,    9   Hare,    737  ;    Jeffery  y. 

children  where  the  settlor  or  testa-  '^'ff^^i/'   ^^  Sim^.  26;  Day  y.  Rad- 

tor  is   in    loco   parentis :    but  not  ^^iff^y  ^  ^-  ^'  ^'^'^' 

othei-wise :    Swallow    y.    Binns,    1  {h)  7    Sim.   574 ;    3  My.   &   Cr. 
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almost  all  the  previous  authorities  on  this  subject  were  cited : 
And  Lord  Cottenham,  in  giving  his  judgment,  made  the 
following  observations  :  "  In  a  case  of  doubtful  construction  upon 
the  whole  instrument,  the  Court  leans  to  that  which  will  include 
children  so  dying  (/.^.,  attaining  their  age  in  the  lifetime  of  their 
parents  and  dying  before  tliem),  as  most  convenient,  and  most 
likely  to  have  been  the  intention  of  the  parties.  It  may  bo 
thought  that  Com-ts  have  gone  the  full  length  that  is  justifiable 
in  order  to  attain  this  object  (?"),  but  no  case  has  gone  so  far  as 
to  do  violence  to  the  words,  if  no  other  part  of  the  instrument 
be  found  inconsistent  with  them."  His  Lordship  further 
observed,  that,  "  the  cases  upon  this  subject  turn  upon  such  nice 
distinctions,  and  are  so  little  reconcileable,  that  the  only  reason- 
able course  is  to  adopt  the  rule  which  has  been  generally 
recognized,  of  leaning  in  favour  of  a  construction  which  includes 
all  the  children,  if  the  instrument  affords  fair  ground  for  doing 
so  ;  but  if  not,  to  give  effect  to  the  plain  meaning  of  the  words 
used."  And  his  Lordship  added  that  the  cases  "  have  proceeded 
upon  grounds  so  peculiar,  and  have  departed  so  widely  from 
the  rule  of  construing  instruments  according  to  the  obvious  and 
natural  meaning  of  the  words  used,  that  it  is  not  possible  to 
come  to  any  very  satisfactory  conclusion  upon  any  case  which 
varies  at  all  from  former  decisions." 

It  must  be  observed,  however,  that  a  gift  to  a  class  which  is  A  bequest  to 

.,  J  1  piiiii  pi'ia  class  which 

void  as  to  any  member  oi  that  class,  by  reason  or  bemg  too  is  void  for 
remote,  must  fail  altogether  :  Therefore  if  a  bequest  is  made  to  remoteness 
a  class  of  persons,  in  such  a  manner,  that,  -with  respect  to  some  member  of 
of  the  members  of  it,  it  is  too  remote,  by  reason  of  the  interest  '^^^^^  ^j^^^' 
not  vesting  within  the  legal  limits  during  which  a  bequest  may  gether. 
take  effect,  the  whole  gift  fails,  notwithstanding,  with  respect  to 
others  of  the  class,  it  may  not  be  too  remote ;  for   what   the 
Court  has  to  determine  is,  u-hetJtcr  the  class  can  take;  if  not,  the 
Court  cannot  split  into  portions  the  general  bequest  to  the  class, 
and   say,  that   because   the  rule  of  law  forbids  the  testator's 
intention   from   operating   in   favour   of    the   whole   case,   his 
bequests  shall  be  made,  what  he  never  intended  them  to  be, 
viz.,  a  series  of  particular  legacies  to  particular  individuals,  or 
distinct  bequests,  in  each  instance,  to  two  different  classes  :  for 
this,  in  effect,  would  be  to  make  a  new  Will  for  the  testator  (/i). 

210;  Jeyes  v.  Savage,  L.  E.  10  Ch.      by  Turner,  V.-C. ;  accord. 
555.  []()    Leake   v.    Bohinson,    2    Mer. 

(i)  Farrer  v.  Barl-er,  9  Hare,  744,       363,    390  ;    Dungannon    v.    Smith, 


998 


Of  Legacies. 


[Pt.  III.  ]5k.  III. 


Nor  will  this  rule  be  varied,  oven  in  favour  of  a  person  who  is 
named  by  the  testator,  and  with  respect  to  whom,  individually, 
the  bequest  is  not  too  remote,  if  he  is  mentioned  as  a  member 
of  the  class,  with  respect  to  whom,  as  a  class,  the  gift  is  too 
remote  (/). 

Where,  however,  a  testator  gave  his  residuary  estate  in  trust, 
after  life  interests,  for  all  the  daughters  of  M.  who  should 
attain  twenty-one  or  marry,  with  a  proviso  directing  a  settle- 
ment of  such  daughter's  shares,  and  M.  had  one  daughter  only 
who  attained  twenty-one,  and  she  was  born  in  the  lifetime  of 
the  testator,  it  was  held  by  the  Court  of  Appeal,  affirming 
Chitty,  J.,  that  the  proviso  for  settlement  of  the  shares  must  be 
construed  as  applicable  to  each  share  separately ;  and  that 
although  it  would  have  been  void  for  remoteness  in  the  case  of 
daughters  born  after  the  testator,  it  was  valid  in  the  case  of 
M.'s  only  daughter,  and  therefore  that  she  was  only  entitled  to 
a  life  interest  in  the  fund  {ni) . 


Vested 
legacies 
subject  to 


Another  question,  closely  connected  with  these   points,  has 
frequently  arisen,  viz.,  whether  the  terms  of  a  legacy  give  to 


12  CI.  &  F.  546 ;  Seaman  v.  Wood, 
22  Beav.  591  ;  Smith  v.  Smith, 
L.  E.  5  Cli.  342  ;  Hale  v.  Bale,  3 
C.  D.  643  ;  Pearls  v.  3Iosele7/,  5 
App.  Cas.  714,  affirmiBg  tlie  deci- 
sion of  tlie  Coiu't  of  Aj^peal,  suh 
nom.  Be  Moseley^s  Trusts,  11  C.  D. 
555,  but  disapproving  tlie  opinions 
tliere  expressed  as  to  Smith  v.  Smith 
{ubi  supra),  and  disapproving  lie 
Moselei/s  Trusts,  L.  E.  11  Eq.  499. 
But  vfliere  tliere  is  a  gift  or  devise 
of  a  given  sum  of  money  or  pro- 
perty to  each,  member  of  a  class, 
and  tbe  gift  to  each  is  wholly  in- 
dependent of  the  same  or  similar 
gift  to  every  other  member  of  the 
class,  and  cannot  be  augmented 
or  diminished  whatever  be  the 
number  of  the  other  members, 
then  the  gift  may  be  good  as 
to  those  within  the  limits  allowed 
by  law  :  Storrs  v.  Benhow,  3  De  Gr. 
M.  &  G.  390  ;  Cattlin  v.  Brown, 
11  Hare,  377  ;  WilMnsony.  Duncan, 


30  Beav.  111.  See  also  Wehster 
V.  Boddington,  26  Beav.  128,  137; 
Bentinck  v.  Portland,  7  C.  D.  693. 
And  cf.  PicJcen  v.  Matthews,  10  C.  D. 
264. 

{I)  Porter  v.  Fox,  6  Sim.  485. 
See,  however,  James  v.  Lord  Wyn- 
ford,  1  Sm.  &  G.  40,  in  which  case 
Stuart,  V.-C,  says  that  he  has 
some  difficulty  in  following  the 
decision  in  Porter  v.  Fox,  which 
seems  to  him  "not  sustainable  on 
an  accurate  view  of  what  was  said 
by  Sii"  W.  Grant  in  Leahe  v.  Bohin- 
so?i."  But  Porter  v.  Fox  would 
seem  to  be  in  accordance  with  the 
later  decisions  if  the  amount  of 
the  share  of  the  individual  named 
could  not  be  ascertained  without 
ascertaining  the  whole  number  of 
shares,  including  the  shares  of 
those  to  whom  the  bequest  would 
be  too  remote. 

(m)  Be  Bussell,  [1895]  2  Ch.  698. 
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the  legatee  an  absolute  and  indefeasible  interest  in  tbe  thing  executory 
bequeathed,  or  an  interest,  which,  though  vested   in  him,  is    ^^^^^ 
subject  to  an  executory  bequest  over,  on  the  happening  of  a 
particular   event.      But   this   inquiry   will,   perhaps,   be   more 
appropriately  introduced  hereafter  {n),  in  conjunction  with  the 
doctrine  of  conditional  legacies. 


3.  Of  the  Lapse  of  Legacies  payable  out  of  the  Real 
Estate. 
As  to  legacies  payable  out  of  real  estate  only,  the  first  rule  Distinction 
above  stated  (o),  as  adopted  with  respect  to  legacies  payable  out  cfes^payable^" 
of  personal  estate,  viz.,  that  when  the   gift  and  the  time  of  out  of  real 

.  ,11  ,       •  Till  L  estate  and 

payment  are  distinct,  the  legacy  vests  immediately,  does  not  legacies  pay- 
hold,  generally  speaking. ^^le^o^ut  of 

The  reason  of  this  distinction  is,  that,  in  the  civil  law,  a  estate  as  to 
bequest  to  a  person  to  be  paid  at  a  future  time,  was  held  to  y^l^a; 
confer  on  him  a  present  right  to  the  legacy,  notwithstanding 
the  time  of  payment  was  future  ;  so  that,  immediately  on  the 
testator's  decease,  it  became,  in  the  eye  of  the  civil  law,  a 
present  debt,  payable  at  a  future  time.  Now,  anciently, 
legatory  matters  arising  on  personal  estate  were  solely  under 
the  jurisdiction  of  the  Ecclesiastical  Courts,  and  the  decisions 
of  those  Courts  were  regulated  by  the  civil  law  :  By  degrees 
Courts  of  Equity  took  cognizance  of  them,  and  with  a  view  to 
uniformity  of  decision,  adopted  the  rule  in  question,  in  respect 
to  such  legacies :  But  legacies  payable  out  of  real  estate  never 
fell  within  the  cognizance  of  the  Ecclesiastical  Courts ;  there 
was  not,  therefore,  the  same  reason  for  applying  this  rule  to 
that  description  of  legacies ;  and,  as  it  appeared  contrary  to 
the  favour  which  the  law  shows  to  the  owner  of  the  inheritance, 
Courts  of  Equity  rejected  it  as  a  general  rule  in  respect  to  all 
such  legacies  [p). 

The  leading  case  generally  referred  to  as  establishing  tliis 
distinction,  is  Poulet  v.  Poiilet,  or  Pawlett  v.  Fauieff  (q)  :  There 
Lord  Pawlett  settled  by  deed  real  property  in  trustees  for  a  term 
of  years  in  remainder  after  his  death,  upon  trust,  after  payment 
of  his  debts,  to  pay  such  sums  of  money  and  maintenance  for 

{n)  Post,  p.  lOOo,  et  sctp  by  Mr.  Butler. 

(o)  Ante,  p.  972.  {<])  2  Ventr.   366;    1  Yern.  204, 

(|j)  Fearne,  Cont.  Eem.  odo,  note      321. 
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younp^er  children  as  his  Lordship  should  appoint  by  Will ;  and 
in  default  of  appointment  to  raise  4,000/.  a-pieco  for  each  such 
child,  payable  at  twenty-one  or  marriage,  with  maintenance  in 
the  intermediate  time  :  Lord  Pawlett  appointed  by  Will  to  his 
two  daughters,  and  only  younger  children,  Susanna  and  Vere, 
4,000/.  each,  to  bo  raised  and  paid  in  money,  and  at  the  times, 
and  with  the  maintenance  prescribed  by  the  deed :  Both  daughters 
survived  him :  But  Vere  died  under  age,  and  unmarried,  before 
any  part  of  her  portion  could  be  raised ;  and  her  mother  was  her 
administratrix,  who  claimed  her  portion :  The  question  was, 
whether  such  claim  could  be  supported,  as  Yere  died  under 
twenty-one,  and  unmarried :  And  the  Lord  Keeper  determined 
in  the  negative;  observing  that  "the  portion  was  to  come  wholly 
out  of  the  lands,  and  the  personal  estate  no  way  subjected  or 
made  liable  to  the  payment  of  it  by  the  Will." 

The  rule  of  law  laid  down  in  the  case  of  Pairlcif  v.  Pan-Iett 
has  been  adopted  in  a  numerous  series  of  cases  (r),  and  in  con- 
formity with  the  principle  of  it,  it  has  been  fm-ther  decided,  that 
a  gift  of  interest  until  the  legacy  becomes  due  will  not  vest  the 
principal,  when  the  legacy  is  charged  on  land ;  but  if  the  legatee 
dies  before  time  of  payment,  the  legacy  is  lost  (s) , 

But  a  difference  observable  in  the  apparent  motives  for  the  post- 
ponement of  legacies,  has  given  rise  to  an  extensive  exception 
from  this  general  rule  respecting  the  vesting  of  legacies  charged 
on  land.  Thus  when  a  legacy  is  bequeathed  to  a  child  on  its 
attaining  twenty- one,  or  marrying,  or  on  any  other  event  per- 
sonal to  him,  the  legacy  is  evidently  postponed  to  the  time 

(r)  Smith  v.  Smith,   2  Yern.  92  ;  a  mixed  fund    consisting    of    the 

Yates  V.  Phettiplace,  2  Vern.  416;  proceeds  of  the  sale  of  real  estate 

S.  C,  Free.  Chanc.  140;  Reijnish  v.  directed  to  be  sold,  and  piu-e  per- 

Martin,   3   Atk.  335;    Jennings  v.  sonal  estate  :  Z/o^fZ  v.  X^//f?,  2  Sim. 

Looks,    2  P.  Wms.  276;    Duke   of  1:^. 8.2oo;  BeUairsv.  BeUuirs,  Jj.  H. 

Chandos  v.  Talhot,  2  P.  Wms.  610;  18  Eq.  510,  517.     The  proceeds  of 

Prowse   V.  Abingdon,   1  Atk.  485;  realty  and  personalty  directed  to  be 

Harrison  v.  Naylor,  3  Bro.  C.  C.  applied  to  the  same  object  are,  it 

108 ;  Parker  v.   Hodgson,   1  Dr.  &  would  seem,  a  mixed  fund,  to  which 

Sm.  568,  and  the  authorities  cited  the  rules  applicable  to  personalty 

in  the  arguments  and  judgment  in  apply :    Oenery  v.   Fitzgerald,    Jac. 

that  case.     The  rule  is  not  to  be  468. 

aj)plied   to  legacies    given   out    of  (s)  Gan-ler  v.  Standeivick,  1  Bro. 

monies  to   arise  from  the   sale  of  C.  C.   106,  in  a  note  to  Green  v. 

land :  Pe  Harfs  Trusts,  3  De  G.  «fe  Pigof. 
J.  195,  nor  to  legacies  given  out  of 
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specified,  from  its  being  considered  that  tlie  legatee  will  then 
want  the  benefit  of  the  legacy;  whereas  when  the  estate  is 
devised  to  a  person  for  life,  and  after  his  decease  is  charged 
with  a  legacy,  the  legacy  is  evidently  postponed  till  the  decease 
of  the  devisee  for  life,  from  its  being  incompatible  with  his  life 
estate,  that  it  should  be  raised  in  his  lifetime.  The  payment  of 
the  legacy  is  therefore  considered  to  be  postponed,  in  the  first 
case  from  regard  to  circumstances  personal  to  the  legatee  ;  and 
in  the  second  from  regard  to  the  circumstances  of  the  estate ; 
and  it  has  been  inferred,  that  in  cases  of  the  first  description, 
tlie  testator  does  not  intend  the  legatee  shall  receive  the  legacy, 
unless  the  circumstance  happens  on  which  the  testator  made  it 
payable ;  and  that  in  cases  of  the  second  description,  the  testator 
intends  the  legatee  shall  receive  it  at  all  events.  In  the  former 
cases,  therefore,  it  has  been  held,  that  if  the  legatee  dies  while 
the  time  of  payment  is  in  suspense,  the  legacy  sinks  into  the 
land  for  the  benefit  of  the  inheritance ;  and  in  the  latter  cases  it 
has  been  held,  that  if  the  legatee  dies  during  the  continuance  of 
the  23receding  estate  or  interest,  his  personal  representatives  will 
be  entitled,  on  its  determination,  to  have  the  legacy  raised  for 
their  benefit  {(). 

The  case  of  King  v.  Wiihcra  {u),  which  there  has  already  been 
occasion  to  state,  is  the  leading  case  by  which  this  exception  has 
been  established,  as  to  the  vesting  of  legacies  payable  out  of  the 
real  estate  at  a  future  time  :  and  the  principle  of  that  decision 
has  been  adopted  in  a  multitude  of  subsequent  cases  {x) . 

So  the  rule  in  question  is  always  liable  to  the  operation  of  the 
more  general  and  powerful  rule,  namely,  that  the  intention  of 

(t)  Fearne,  Cont.  Eem.  5<57,  note  575  ;    Jeale    v.    Titckencr,     Ambl. 

by  Mr.  Butler.  703;    8.  C,  1  Bro.  0.  0.  120,  in  a 

(m)  Cas.  temp.  Talb.   IIG,    aiik,  note;  Clark  r.  Jloss,   2  Dick.  529  ; 

p.  670.  S.    a,     1    Bro.    C.    C.    120,    note; 

(x)  Godwin   v.   Munduy,    1  Bro.  Dawson  v.    KilleU,    1    Bro.    C.    C. 

Chanc.  Cas.  191,  and  the  cases  in  119,  and  the  cases  in  the  notes; 

the    notes     thereto:     Hutcluns    v.  Walker  v.  Main,   1  Jac.  &  Walk, 

i^o^,  Com.  Eep.  716,  723;  Lowther  17;    Watkins   v.    CJieck,   2   Sim.    & 

V.    Condon,   2  Atk.   128;    Ernes   v.  Stu.    199;    roole  v.   Terry,  4  Sim. 

Hancock,    2    Atk.     507 ;    Sherman  294 ;  Murkin  v.  PhilUpson,  3  M.  & 

v.    Collins,    3   Atk.    319;    Hodgson  K.    257;     Goulbirrn    v.    Brooks,    2 

v.  Raiuson,   1  Ves.  Sen.  44;   Tun-  Younge   &    C.    539;     Salisbury   v. 

stall  V.  Brachan,  Ambl.  167;  S.  C,  Petty,  3  Hare,  86,  90,  91  ;  Emms  v. 

1  Bro.  C.  C.  124;  note  to Daivson  v.  Scott,   1  H.  L.  C.  43,   57;  Bemnant 

Killett ;  Embrey  v.  Martin,  Ambl.  v.  Hood,  27  Beav.  74 ;  2  De  Cr.  F. 

230 ;    Manning  v.    Herbert,   Ambl.  &  J.  396. 
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the  testator,  to  "bo  gatlierod  from  the  words  of  tlio  Will,  must 
prevail  (//). 

It  7iiust  Le  further  observed,  with  respect  to  this  general  rule, 
that  it  may  clearly  be  controlled  by  a  direction  in  the  Will  lliat 
the  legac}^  should  vest  on  the  testator's  death  :  Thus  in  the  case 
of  Brown  v.  Woolcr  (s),  the  testator  gave  legacies  charged  on  his 
real  estate  to  his  two  daughters,  "  the  same  to  vest  in  them  imme- 
d'mtvhj  on  mij  death,  but  to  be  paid  on  their  attaining  the  ages  of 
twenty-one  years,  and  the  interest  thereof  in  the  meantime  to  bo 
applied  to  theii'  maintenance  and  education :  "  The  daughters 
both  died  infants ;  and  it  was  contended,  that  the  legacies,  as 
against  the  real  estate,  must  sink  for  the  benefit  of  the  devisee, 
but  Sir  John  Leach,  Y.-C,  held,  that  this  was  prevented  by  the 
express  direction  that  the  legacies  should  vest  on  the  death  of 
the  testator :  and,  therefore,  that  the  personal  representatives  of 
the  daughters  were  entitled  to  the  legacies. 


4.  Of  the  Lapse  of  Legacies  charged  on  a  mured  fund  of  Rcaltg 
and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed 
fund,  that  is,  both  on  real  and  personal  estate :  In  that  case, 
the  personal  estate  is  considered  to  be  the  primary  fund,  and 
the  real  estate  to  be  the  auxiliary  fund  for  the  payment  of  the 
legacies  {a) .  So  far  as  the  personal  fund  will  extend  to  pay 
them,  the  case  is  governed  by  the  same  rules  as  if  the  legacies 
were  payable  out  of  personal  estate  only  ;  and  so  far  as  the  real 
estate  must  be  resorted  to  for  the  payment  of  the  legacies,  the 
case  is  governed  by  the  same  rules  as  if  they  were  charged  on 
the  real  estate  only  {b). 

Effect  of  the  In  concluding  the  general  inquiry  into  the  doctrines  by  which 
declaSn.^  it  is  ascertainable  whether  the  legacies  are  vested  or  contingent, 
that  a  le.e-acy  j^  j^^y  be  propcr  to  cousidcr  the  question  which  arises  on  Wills 
not  beVLtid  in  which  the  testator  expressly  declares  that  the  legacies  given 
at  a  particular  ^^  ^^  ^-^^^l  or  shall  not  be  vcsted  at  or  until  a  particular  period. 

(?/)  2  y.  &  Coll.  C.  C.  134,  138.  by  Butler;   Chandos  v.  Talbot,  2  P. 

(z)   Watkins  v.   Cheek,   2  Sim.  &  Wins.  601 ;  Proivse  v.  Ah'ngdon,  1 

Stu.  199.  ^tk.  482;    Be  Hudson's    Trusts,   1 

(a)  Seejjost,  p.  1336.  Dru.  6,  t.  Sugden,   C.  of  Ireland. 

(6)  Fearne,  Cont.  Eem.  557,  note  Of.  ante,  p.  1000,  note  (r). 
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In  such  cases  the  word  "  vested  "  has  been  frequently  construed 
in  a  sense  different  from  its  strictly  legal  meaning.  Thus  it 
has  heen  sometimes  regarded  as  meaning  "transmissible"  (r), 
sometimes  as  meaning  "vesting  in  possession"  (f/),  or  "pay- 
able "(f):  sometimes  as  meaning  "  indefeasible  "  (/).  But 
the  distinct  and  definite  meaning  which  the  word  legally  bears 
must  be  attributed  to  it  in  construing  the  Will  in  which  it  is 
contained,  unless  there  is  evidence  from  the  context  that  the 
testator  did  not  mean  to  affix  that  meaning  to  the  expression  [g) . 


SECTION  YI. 

Of  Legacies  on  Conditions. 

In  the  preceding  section  one  sort  of  conditional  legacy  has 
been  considered :  viz.,  where  the  condition  is  that  the  legatee 
shall  be  alive  at  a  particular  period  :  It  is  now  proposed  to  treat 
of  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  exist-  Conditional 
ence  depends  upon  the  happening,  or  not  happening,  of  some  ^^^^°7.' 
uncertain  event,  by  which  it  is  either  to  take  place  or  to  be 
defeated. 

No  precise  form  of  words  is  necessary  in  order  to  create  con- 
ditions in  Wills :  but  whenever  it  clearly  appears  that  it  was 
the  testator's  intent  to  make  a  condition,  that  intent  shall  be 
carried  into  effect  (Ji). 

(c)  Tmjhr  v.  FrohisJier,  5  De  G.  De  G.  &  Sm.   191 ;  Poole  v.  Bott, 

&Sm.  191,  198.  11  Hare,  33;  Be  Thatcher's  Trust, 

{d)  King  v.    CuUen,  2  De  G.  &  26  Beav.    365,    368;    Be  Edmond- 

Sm.  252;  Sim;pson  v.  Peach,  Jj.  B..  soji's   Estate,    L.    E.    5    Eq.    389; 

16   Eq.    208.     So   the  word    "en-  Armytagc    v.     Wilkinson,    3    App. 

titled"  may  mean  "entitled  in  i»s-  Cas.  355.     Ante,  p.  840,  note  {t). 

session,"  i.e.,  entitled  to  pa3'ment:  {(])  Glanvill  v.   Olanvill,   2  Mer. 

t/oj9pv.  TFoofZ,  28  Beav.  53;  affimied,  38;    Be    Thruston's    Will,   17  Sim. 

2  De  G.  J.  &  Sm.  323  ;    Umhers  v.  21  ;   Be   BJakemore's  Settlement,    20 

Jrr(/r/«r(7,  L.  E.  9Eq.  200;  iiciV%ce,  Beav.  214;    Be  Morsels    Trust,   21 

31   C.  D.  75;  Be  il/o;n?f?e;-,  [1902]  Beav.    174;    Bowhind  y.    Taioney, 

2  Ch.  875;  [1903]  1  Cli.  451.    See  26  Beav.  67;   Be  Thatcher's  Trust, 

GreenhalghY.Bates,'L.'R.2B.&T>.'i1.  26  Beav.  365;  Be  Arnold's  Estate, 

(e)  Sillick  y.  Booth,  1  Y.  &  Coll.  33  Beav.  163;  Bichardsony.  Poiver, 

Ch.  C.  121.  19  0.  B.  N.  S.  780. 

(/)   Berkeley  v.    Swinhurne,    16  (A)  Godolph.    Pt.   3,  c.   4,  s.  4; 

Sim.  275;    Taylor  y.  Frolisher,  5  Egg  y.  Devey,  10  Beav.  444. 
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Of  conditions 
prcccdtut  or 
yubscLiuent : 


precedent 


subsequent : 


In  the  case  of  TattersaU  y.  Howell  {i),  a  legacy  was  given 
j)r()vidod  tlio  legatee  changed  his  course  of  life  and  gave  up  all 
low  company  and  frequenting  public  houses :  And  Sir  W. 
Grant  held,  that  this  was  a  condition  such  as  the  Court  woidd 
carry  into  effect,  and  directed  the  Master  to  inquire  whether  the 
legatee  had  discontinued  to  frequent  public  houses,  keeping  low 
company,  &c. 

Conditions  are  subject  to  the  well-known  division  into  con- 
ditions precedent,  and  conditions  subsequent  (A-).  When  a 
condition  is  of  the  former  sort,  the  legatee  has  no  vested  interest 
till  the  condition  is  performed  :  when  it  is  of  the  latter,  the 
interest  of  the  legatee  vests  in  the  first  instance,  subject  to  be 
divested  by  the  non-performance  or  breach  of  the  condition  (/). 
It  has  been  held  that  a  contingent  gift  or  interest  has  a  real 
existence,  capable,  as  much  as  a  vested  interest  or  estate,  of 
being  operated  upon  by  a  condition  subsequent,  and  being  made 
to  cease  and  determine  {in) . 

For  example,  in  the  instances  already  adduced  of  contingent 
legacies,  the  endurance  of  the  life  of  the  legatee  till  the  period 
specified,  was  a  condition  precedent  to  the  legacy  vesting  in 
him ;  and  since,  by  reason  of  his  death,  he  failed  to  perform 
the  condition,  he  never  acquired  any  vested  interest. 

For  an  example  of  a  condition  subsequent  may  be  mentioned 


{i)  2  Meriv.  26.  But  see  Maud 
V.  Maud,  27  Beav.  615. 

ik)  See,  as  to  the  distinction  be- 
tween them,  Davis  v.  Angel,  31 
Beav.  223.  And  see,  as  to  the  dis- 
tinction between  a  condition  sub- 
sequent and  a  conditional  limita- 
tion, Gulliver  v.  Ashhij,  4  Burr. 
1929  ;  po&t,  p.  1014  et  seq. 

il)  See  the  authorities  cited 
by  Manning,  Serjt.,  arguendo,  in 
Wynne  v.  Wynne,  2  M.  &  Gr.  14 
et  seq.  And  see  Eoper  on  Legacies, 
p.  838  et  seq.  Every  condition  by 
the  civil  law  suspends  the  legacy : 
so  that  a  condition  subsequent  by 
the  civil  law  is  of  the  nature  of 
a  condition  precedent  at  common 
law:  Harvey  v.  Aston,  Com.  Eep. 
738. 


(m)  Egirton  v.  Lord  Brownlow, 
4  H.  L.  C.  1.  Where,  however,  a 
vested  estate  is  to  be  defeated  by  a 
condition  on  a  contingency  that  is 
to  happen  afterwards,  the  condi- 
tion must  be  such  that  the  Court 
can  see  from  the  beginning  pre- 
cisely and  distinctly  iipon  the 
happening  of  what  event  it  was 
that  the  preceding  vested  estate 
was  to  determine  :  by  Lord  Cran- 
worth  in  Clavering  v.  Ellison,  7 
H.  L.  C.  707,  725.  Such  limita- 
tions must  be  certain,  not  onlj-  in 
expression,  but  also  in  operation, 
and  it  is  essential  to  their  validity 
that  it  should  be  capable  of  ascer- 
tainment at  any  given  moment  of 
time  whether  the  limitation  has  or 
has  not  taken  effect :  Be  Exmouth, 
23  C.  D.  158. 
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the  case  of  NicJioUa  v.  Oaboni  («),  where  the  testator  Bequeathed 
the  surplus  of  his  personal  estate  to  his  niece,  about  the  age  of 
seventeen,  to  be  paid  to  her  at  the  age  of  twenty-one  ;  and  if 
the  should  die  before  twenty-one  or  marriage,  then  over  :  And 
it  was  held,  that  the  surplus  vested  in  the  niece,  and  that  the 
bequest  over  was  on  a  condition  subsequent. 

So  in  Grai/  v.  Garman  (o),  there  was  a  gift  by  a  testator  of  his 
real  and  personal  estate  to  his  wife  for  her  life,  and  the  residue 
to  be  divided  equally  among  her  brothers  and  sisters  :  and  in 
case  any  of  them  should  he  dead,  at  the  time  of  her  decease,  leaving 
issue,  such  issue  to  stand  in  their  parent's  place :  And  it  was 
held,  that  each  of  tlie  brothers  and  sisters,  who  survived  the 
testator,  took  vested  interests  in  their  shares,  subject  to  be 
divested  iu  the  event  of  his  or  her  death,  leaving  issue,  in  the 
lifetime  of  the  widow  :  Consequently,  that  the  brothers  and 
sisters  who  died  u-ithout  issue  in  her  lifetime  were  entitled  to 
share  in  the  residue ;  inasmuch  as  the  event  had  not  happened 
on  which  their  vested  interest  was  liable  to  be  divested  [p). 

It  may  be  observed  that  the  tendency  in  modern  times  has  conditions 
been  to  depart  from  the  strict  interpretation  adopted  in  earlier  considered  aa 
periods  of  our  law,  when  these  matters  were  considered  only  trustsimposed 

•  1         c  1  1    ji     i       1  VI       1  f>  rather  than  as 

With  reierenee  to  common  law,  and  that  where  the  language  oi  conditions, 
the  Will  and  the  intention  of  the  testator  admit  of  it,  these 
bequests  "  on  condition  "  are  to  be  considered  as  imposing  a 
trust,  and  not  as  conditions  which  shall  take  the  property  out 
of  the  legatee,  if  he  does  not  comply  with  them  {q) . 

It  is  fully  established  as  a  general  rule,  that  a  bequest  to  any  Bequest  to 
person,  "  and  in  case  of  his  death  "  to  another,  is  an  absolute  °^®  ^°'^, '.'  "^ 
gift  to  the  ni'st  legatee,  if  he  survives  the  testator;  and  this,  death"  to 
whatever  be  the  form  of  expression,  as  "  if  he  die,"  "  should  he  ^^°*'^^^* 
happen  to  die,"  "  in  case  death  should  happen  to  him,"  and  so 
forth  :  The  event  here  contemplated  being  so  inevitable,  that  it 
cannot  be  deemed  a  contingency,  the  Courts  have  held,  that 
something  else  must  be  intended  than  merely  to  provide  for  the 
case  of  the  legatee  dying  at  some  time  or  other  ;  and  have  said, 
that  they  will  rather  suppose  the  testator  to  have  contemplated 

(?j)  2  P.  AVrns.  419.  event,  see  Heron  v.  Stohes,  2  Dr.  & 

(o)  2  Hare,  268.  W.  89—115;  Kimherhy  y.  Tvw,  4 

{p)  See  also  Salisbury  v.  Petty,  Dr.  &  W.  139;  Simmonds  y.  Cods, 

3  Hare,  86.     And  for  further  in-  29  Beav.  455. 

stances  of  vested  legacies  subject  {q)  Wright  y.  WiJki)i,  2  Best  & 

to  be  divested    on    a    subsequent  Sm.  232,  252. 
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and  provided  for  the  case  of  the  legatee  dying  in  his  own  life- 
time ;  and  so  have  read  those  words  as  if  tlioy  had  been  "  in 
case  of  his  death  during  the  testator's  lifetime  :  "  in  which 
event  alone  they  have  allowed  the  bequest  over  to  take  effect  (r) . 
But  in  the  case  of  an  immediate  bequest  to  any  person,  "  and 
in  case  of  his  death  n-ifhont  cJiihhru  "  to  anotlior,  it  has  been 
held,  tliat  if  at  any  time,  whether  before  or  after  the  death  of 
the  testator,  the  logatt'C  dies  without  leaving  a  cliild,  the  gift 
over  takes  effect ;  for  the  event  spoken  of  is  not  a  certain  but 
a  contingent  event  (.s)  ;  and  the  introduction  of  a  previous  life 
estate  will  not  alter  that  principle  of  construction  unless  a 
contrary  intention  appears  in  the  Will  {t). 

On  the  other  hand,  if  there  is  a  bequest  to  one  for  life  and 
after  his  decease  to  A.,  and  "in  case  of  A.'s  death  to  B.,"  the 
contingency  is  held  referable  to  the  lifetime  of  the  first  legatee ; 
and  the  bequest  over  only  takes  effect  in  case  A.  dies  during 


(r)  Hinrldey  v.  Simmons,  4  Yes. 
160  ;  Cumhridge  v.  Eons,  8  Ves.  12  ; 
Ommaney  y.  Bevan,  18  Ves.  291 ; 
Schenk  v.  Agnew,  4  K.  &  J.  405  ; 
Re  Move's  Trust,  10  Hare,  171  ;  Be 
Hayimrd,  19  C.  D.  470;  Elliott  y. 
Smith,  22  C.  D.  236.  In  Be  Ilay- 
ward,  uM  supra,  Fry,  J.,  tlius 
states  the  law :  "There  is  no  doubt 
that  when  a  gift  is  made  to  a  person 
in  terms  absolute,  and  that  is  fol- 
lowed by  a  gift  over,  in  the  event 
of  the  death  of  that  i^erson  sitb 
mode  (that  is  to  say,  without  issue 
or  subject  to  any  other  limitation 
which  makes  the  death  a  contin- 
gency), the  effect  of  the  gift  over  is 
prima  facie  to  prevent  the  first 
taker  from  taking  absolutely,  to 
convert  the  interest  of  the  first 
taker  into  one  subject  to  the  con- 
tingent devise  or  bequest  over.  In 
such  a  case  there  is  no  reason  to 
confine  the  meaning  of  the  word 
'  death '  to  death  during  the  life- 
time of  the  testator  or  death  during 
the  life  of  the  tenant  for  life.  The 
only  reason,  or  the  main  reason, 
■why  that  is  done  in  certain  cases 
is,  that  the  testator  has  spoken  of 


death  which  is  certain,  as  a  contin- 
gency, but  when  the  testator  has 
spoken  of  death  suh  modo,  that 
being  contingent,  there  is  no  need 
to  render  it  contingent  by  introduc- 
ing any  limitation." 

(.s)  Gallandv.  Leonard,  1  Swanst. 
161 ;  Edwardsx.  Edtvards,  loBeav. 
357 ;  Bowers  v.  Boivers,  L.  R.  5  Ch. 
244. 

{t)  OUvant  v.  Wright,  1  0.  D. 
346  ;  O'Mahoney  v.  Burdett,  L.  E. 
7  H.  L.  388 ;  Ingram  v.  Soutten, 
L.  E.  7  H.  L.  408,  overruling  Re 
Heafhcote's  Trusts,  L.  E.  9  Ch.  45 ; 
Besant  v.  Cox,  6  C.  D.  604.  See 
also  Be  Schnadhorst,  [1901]  2  Ch. 
338 ;  [1902]  2  Ch.  234.  When  a 
Will  refers  to  the  death  of  a  legatee 
coupled  with  a  contingency  —  as 
death  without  leaving  issue — that 
2)rimd  facie  means  death  whenever 
it  may  happen,  as  was  decided  in 
0^ Mahoney  v.  Burdett  and  Ingram 
V.  Soutten ;  but  the  context  may 
show  that  death  before  a  particular 
period  was  really  intended :  per 
Eay,  J.,  in  Be  Buddy,  25  C.  D. 
394. 
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the  continuance  of  the  life  estate ;  lie  takes  absolutely,  if  he 
siu'vives  the  tenant  for  life  {u). 

Likewise,  a  bequest  to  A.,  when  and  if  he  attains  the  age  of 
twentj-one,  and  "  in  case  of  his  death  "  to  B.,  is  a  gift  absolute 
to  A.,  unless  he  dies  under  age  {x). 

It  is,  however,  plain  that  these  general  rules  cease  to  be 
applicable,  where  it  appears,  from  the  whole  of  the  Will,  that 
their  application  would  frustrate  the  intention  of  the  testator  [y] . 
Thus,  in  Child  v.  Giblett  (s),  a  testator  bequeathed  the  residue 
of  his  estate  to  his  daughters  Selina  and  Elizabeth,  in  equal 
proportions  ;  and  "  in  case  of  the  death  of  either,"  the  whole  to 
the  survivor  of  them  ;  and  in  the  event  of  their  marrying  and 
having  children,  then  to  the  child  or  children  of  them,  or  the 
survivor  of  them,  if  they  should  attain  the  age  of  twenty-one 
years  ;  but  if  not,  then  among  the  children  of  Paul  Giblett : 
The  daughters  both  survived  the  testator ;  Elizabeth  died 
without  having  been  married,  and  bequeathed  the  whole  of 
her  property  to  Selina  :  The  question  was  whether  Selina  was 
entitled  to  an  absolute  interest  in  the  residuary  property  of  her 
father  :  And  Sir  John  Leach,  M.  E..,  held,  that  she  was  not  so 
entitled,  but  that  the  bequest  to  her  continued  subject  to  the 
executory  bequest  over,  in  favour  of  Paul  Griblett's  children  : 
And  his  Honour  observed,  that  the  testator  could  not  possibly 
have  intended  that  the  children  of  Paul  Giblett  should  take  in 
the  event  of  a  marriage  of  his  daughters  and  their  death  with- 
out issue  in  his  lifetime,  and  that  they  should  not  take  in  the 

(m)  Hervey     v.    McLaughlin,     1  no  need  to  import  any  words,  and 

Price,  264  ;  Salisbury   v.    PMy,    3  consequently  there  is  no  necessity 

Hare,  86,  93  ;  Edwards  v.  Ediuards,  for  limiting  tlie  event  to  the  testa- 

15  Beav.  363,  364  ;  Re  HilVs  Trusts,  tor's  lifetime  :  Be  Parry  and  Daggs, 

L.  E.  12  Eq.  302.     Where  there  is  31  C.  D.  130. 

no   antecedent    estate  the    contin-  [x)  Home  v.  PiUans,  2  M.  &  K. 

gency  is  referred  to  death  in  the  15,  24,  the  docti-ine  of  which  was 

lifetime  of  the  testator,   and  when  upheld  in  Randfield  v.  Randfield,  8 

the  gift  in  fee  is  preceded  by  a  life  H.  L.  C.  225.  See  alsoiZe  Doivling's 

estate,  the    contingency  has  been  Trusts,  L.  E.  14  Eq.  463. 

held  to  refer  to  the  death   of  the  {y)  Re   Adam's    Trusts,    11    Jur. 

donee,  either  during  the  preceding  N.  S.  961  ;    Milner  v.  Milner,   34 

life-estate  or  in  the  lifetime  of  the  Beav.  276  ;  Smith  v.  Spencer,  6  De 

testator.     But  where  the  gift  over  Gr.    M.    &   G.    631,    634,    by   Lord 

is  not  on  a  certain  event,  e.^r.,  where  Crauworth  ;    Wilkins  y.  JodrtlJ,  13 

death  is  coupled  with  the  contin-  0.  D.  564. 

gency  of  not  leaving  issue,  there  is  (z)  3  M.  &  K.  71. 
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Convej'.anriu! 
Act,  1«82, 
8.  10  (1),  as 
to  executory 
liinitatious. 


Impossible 
conditions 
precedent : 


event  of  a  marnage  of  his  daughters  and  their  dying  without 
children  after  the  decease  {n). 
:  Witli  respect  to  executory  limitations  contained  in  instru- 
ments coming  into  operation  after  the  31st  December,  1882, 
sect.  10  (I)  of  the  Conveyancing  Act,  1882,  provides  as  follows: 
"  Where  there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for 
terra  of  life,  with  an  executory  limitation  over  on  default  or 
failure  of  all  or  any  of  his  issue,  whether  within  or  at  any 
specified  period  of  time  or  not,  that  executory  limitation  shall 
be  or  become  void  and  incapable  of  taking  effect,  if  and  as  soon 
as  tliere  is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  the  limita- 
tion over  was  to  take  effect." 

With  respect  to  conditions  precedent,  which  are  impossible, 
a  different  rule  is  applicable  to  bequests  of  personal  property 
from  that  which  is  prevalent  respecting  devises  of  realty.  By 
the  common  law  of  England,  if  a  condition  precedent  is 
impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise 
will  be  void  (b).  But  by  the  civil  law,  which  on  this  subject 
has  been  adopted  by  the  Courts  of  Equity  (c),  when  a  condition 
precedent  to  the  vesting  of  a  legacy  is  impossible,  the  bequest  is 
single,  i.e.,  discharged  of  the  condition  ;  and  the  legatee  will  be 
entitled  as  if  the  legacy  were  unconditional  {d). 

If  indeed  the  impossibility  of  the  condition  were  unknown  to 
the  testator,  as  where  a  legacy  is  given  on  condition  the  legatee 
marries  the  testator's  daughter,  who  happens  to  be  then  dead ; 
or  where  the  impossibility  arises  from  a  subsequent  act  of  Grod, 
as  if  she  be  living  at  the  date  of  the  Will,  but  dies  before  the 
marriage  can  be  solemnized ;  the  impracticability  of  the  per- 
formance will  be  a  bar  to  the  claim  of  the  legatee  (c)  ;  in  cases, 


(a)  See  also  Billings  v.  Sandom, 
1  Bro.  C.  0.  393 ;  Noivian  v.  Nel- 
ligan,  1  Bro.  C.  C.  480;  Douglas 
V.  Chalmer,  2  Ves.  501  ;  Ex  parte 
Hunter,  3  Younge  &  C.  610 ;  Bro- 
therton  v.  Bury,  18  Beav.  95. 

(6)  Co.  Lit.  206,  h;  Roundel  v. 
Currer,  2  Bro.  C.  C.  73. 

(c)  Loivthery.  Cavendish,  1  Eden, 
116,  117. 

{d)  Swinb.  Pt.  4,  s.  6,  pi.  2,  3; 


Harvey  v.  Astoji,  Com.  Eep.  738. 

(e)  Swinb.  Pt.  4,  s.  6,  pi.  8,  14 ; 
Lowther  v.  Cavendish,  1  Eden,  116, 
117  ;  Priestley  v.  Holgate,  3  Kay  & 
J.  286,  where  the  condition  was 
that  the  legatee  should  return 
home,  and  the  ship  in  which  he 
was  saiUng  home  went  down.  Cf. 
Falkland  \.  Bertie,  2  Yarn.  333; 
Clark  V.  Parker,  19  Ves.  1 ;  Boyce 
V.  Boyce,  16  Sim.  476. 
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at  least,  such  as  those  mentioned,  where  the  performance  of  the 
condition  appears  to  be  the  motive  of  the  bequest  (/'). 

Where  a  condition  subsequent  is  impossible,  it  is  the  doctrine  Impossible 
as  well  of  the  common  law  as  of  the  civil,  that  the  condition  is  subsequent  : 
void,  and  the  legacy  single  and  absolute  {g),  and  if  the  per- 
formance of  the  condition  subsequent  be  rendered  impossible  by 
the  act  of  God,  the  gift  to  which  the  condition  is  attached  is 
good,  even  though  there  is  a  gift  over  on  non-performance  of 
the  condition  {h). 

With  regard  to  conditions  precedent  which  are  illegal,  if  per-  Illegal 
formance  requires  an  act  which  is  malum  in  -se,  as  to  kill  A.,  ^1^^^^^^°^^. 
burn  his  house,  or  the  like,  then  both  by  the  common  and  civil 
law,  not  only  the  condition  but  the  bequest  itself  is  void  (/). 
But  where  tlie  illegality  consists  merely  in  the  performance  of 
the  condition  being  against  a  rule  or  the  policy  of  the  law, 
there  (although  by  the  common  law  the  devise  as  well  as  the 
condition  is  equally  void  as  if  there  existed  malum  in  .se),  by  the 
civil  law,  the  condition  onlj"  is  void,  and  the  bequest  single  and 
good  (A-) .  Thus,  where  the  testator  bequeathed  to  his  niece  21. 
a  month  if  she  lived  with  her  husband,  and  61.  a  month  //'  she 
lived  from  him,  Lord  Northington  was  of  opinion  that  she  was 
entitled  to  the  61.  a.  month  payment :  for  the  condition  being 
contra  bonos  mores,  the  bequest  was  single  (/). 

(/)  But  an  immediate   gift  will  v.  Jtice,  3  Madd.  256;   Burchett  v. 

not  be  avoided  because  the  testator  Woolu-ard,    Turn.    &    Euss.    442  ; 

does  not  do  a  future  act  contemplated  Walker  v.  Walker,  2  De  G.  F.  &  J. 

by  the  words  of  sucb  gift:    Yates  255;   and  cf.  Re  Croxon,  [1904]  1 

v.  University  College,  London,  L.  E.  Ch.  252,  where   Kekewich,  J.,  held 

8  Ch.  454  ;  in  which  case  Lord  Sel-  that  the  impossibility  of  complying 

borne  says  that  when  some  of  the  with  a  direction  by  a  testator  that  a 

authorities  speak  of   some  impos-  devisee  should  "  lawfully  assume  " 

sible  conditions  as  not  being  enough  his  surname  and  coat-of-arms,  ren- 

to  defeat  a  gift  even  when  they  are  dered  the  condition  not  binding  on 

in  form  precedent,  the  real  meaning  the  devisee. 

is  that  a  condition  may  be  expressed  {h)  Collett  v.    Collett,    35    Beav. 

with  relation  to  some  matters  which  312;  Re   Greenwood,  [1903]  1    Ch. 

are  of  such  a  nature  that  there  is  749. 

no    condition    at  all  unless  those  (/)  Swinb.  Pt.  4,  s.  6,  pi.  16,  and 

matters  exist :  Ibid.  p.  461 ;  S.  C,  the  note  in  Powell's  edit.  lie  Moore, 

L.  E.  7  H.  L.  438.  39  C.  D.  116,  122. 

{g)  Co.  Lit.  206,  a,  h;  Lowther  [k)  Swinb.    Pt.    4,    s.  6,  pi.   16; 

v.  Cavendish,  Ambl.  358;   Thomas  Harvey  v.  Aston,  Com.  Eep.  738  ; 

V.    Hoiuell,    1    Salk.    170;    Harvey  Ee  Moore,  uM  supra. 

V.  Aston,  Com.  Eep.  738;  Aislah'e  (/)  Brown  v.  Peck,   1  Eden,  140. 

W.E. VOL.  1.  3  T 
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Illegal 
conditions 
subsequent : 


Repugnant 
conditions : 


Whore  the  porformance  of  a  condition  suLso({nent  is  illegal, 
then,  as  well  at  the  comnion  law  as  by  the  civil  law  adopted  in 
the  Courts  of  Equity,  the  condition  is  void,  and  bequest  freed 
from  it,  as  though  it  had  been  givon  unconditional!}'  {iii). 

On  the  same  principle,  an  original  vested  gift  shall  not  bo 
qualified  by  a  subsequent  gift  engrafted  on  it,  which  the  law 
will  not  alloAv  to  take  effect ;  as  by  a  gift  over  which  is  void  by 
reason  of  being  too  remote  {)i).  And  the  rule  in  general,  that 
an  absolute  interest  is  not  to  be  taken  away  by  a  gift  over, 
unless  that  gift  over  may  itself  take  effect  io). 

Among  illegal  conditions  subsequent,  may  be  classed  such  as 
are  repugnant.  "  I  find  it  laid  down  as  a  rule  long  ago  estab- 
lished," said  Lord  Alvanley,  in  Bradley  v.  Peixoto  (p),  "  that 
where  there  is  a  gift  with  a  condition  inconsistent  with  and 
repugnant  to  such  gift,  the  condition  is  wholly  void :  "  In  that 
case,  the  testator  had  given  his  son  the  dividends  of  1,620/. 
Bank  stock  for  his  support  dming  life,  and  at  his  death  the 
principal  and  interest  were  given  to  his  heii'S,  executors,  ad- 
ministrators, and  assigns  ;  but  if  he  attempted  to  dispose  of  all  or 
any  part  of  the  stock,  such  attempt  should  exclude  him  from  any 
benefit  under  the  Will,  and  be  a  forfeiture,  and  the  fund  should 


See  also  Tenant  v.  Bray,  cited 
Totb..  141,  in  whicli  case  there  was 
a  devise  to  a  daughter  to  pay  her 
a  sum  of  money  if  she  should  he 
divorced  from  her  husband,  and 
the  gift  was  made  good,  though  the 
condition  was  void.  See  further, 
as  to  the  legality  of  the  separa- 
tion of  husband  and  wife,  Jones  v. 
Waite,  1  Bing.  N.  C.  656 ;  8.  C,  in 
error,  5  Bing.  341.  In  Dom.  Proc. 
4M.  &  Gr.  1104;  9  CI.  &  F.  101; 
Cocksedge  v.  Cocksedye,  14  Sim. 
44;  Wilson  v.  Wilson,  1  H.  L.  C. 
538  ;  CarUurigJit  v.  CartwrigJit,  10 
Hare,  630 ;  3  De  G.  M.  &  G.  982 ; 
Webster  v.  Webster,  4  De  G.  M.  & 
G.  437.  In  Doioager  Duchess  of 
Marlboroughy.  Dukeof  Marlborough, 
[1901]  1  Ch.  165,  a  power  which 
authorized  an  appointment  of  a 
jointure  to  a  second  wife  during 
the  lifetime  of  the  first  wife  (who 
had  been  divorced)  was  held  valid, 


and  not  contrary  to  public  policy. 
See  further  as  to  conditions  in  re- 
straint of  marriage,  j?o.s#,  p.  1020 
et  seq. 

(?n)  Co.  Lit.  236,  a,  b;  Poor  v. 
Ifial,  6  Madd.  32  ;  Eidgway  v. 
Woodhouse,  7  Beav.  437  ;  Egerton 
V.  Lord  BroiunJow,  4  H.  L.  C.  1. 
So  where  the  condition  is  too  un- 
certain to  enable  the  Coiu't  to  say 
what  is  meant  by  it:  CJavering  v. 
Ellison,  7  H.  L.  C.  707  ;  or  whether 
it  has  or  has  not  happened  :  Re  Ex- 
mouth,  23  C.  D.  158. 

(?0  Blease  v.  Burgh,  2  Beav.  221, 
226  ;   Ring  v.  Hardwick,  ibid.  352. 

(o)  Oreen  v.  Harvey,  1  Hare,  428, 
431 ;  Winckworth  v.  Winckworth,  8 
Beav.  576  ;  Eaton  v.  Barker,  2  Coll. 
124;  Watkins  v.  Weston,  32  L.  J. 
Ch.  396  ;  affirmed,  ibid.  609. 

{p)  3  Ves.  325.  This  case  has 
been  lately  &^^xoyediVa. Be Dugdale, 
38  C.  D.  176. 
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go  to  the  testator's  other  children  :  The  learned  judge  was  of 
opinion,  that  the  legatee  was  entitled  to  the  legacy  discliarged 
of  the  condition  (</). 

But  though  a  condition,  restraining  the  legatee  from  spending 
or  disposing  of  the  legacy  geiiemllij,  is  repugnant  and  void  ;  yet 
it  may  be  good  if  the  restraint  is  confined  to  the  disposal  of  it 
to  a  particular  person  (r),  or  (it  has  been  said)  before  a  particular 
time  (.v).  But  the  case  cited  does  not  seem  an  authority  for  this 
latter  proposition,  because  there  the  condition  was  attached 
merely  to  a  gift  in  remainder  so  as  to  prevent  its  ever  taking 
effect  if  the  condition  happened  :  and  accordingly  in  the  case  of 
JRe  RosJier  {t),  Pearson,  J.,  held  that  a  condition  restraining 
alienation,  although  limited  to  a  particular  time,  was  void.  So 
the  condition  may  be  carried  into  effect,  if  it  is  so  expressed  as 
to  amount  to  a  limitation  [u).  "  If  property,"  said  Lord  Eldon,  Difference 
in  Brandon  v.  Robinson  (.r),  "  is  given  to  a  man  for  his  life,  the  foj,  ^fg  ^jti^  ^ 
donor  cannot  take  away  the  incidents  to  a  life  estate ;  and,  as  I  condition  re- 

...  •111111  straining  the 

have  observed,  a  disposition  to  a  man,  until  he  shall  become  legatee  from 
bankrupt,  and,  after  his  bankruptcy  over,  is  quite  different  from  it^and'a^g'ift 
an  attempt  to  give  to  him  for  his  life,  with  a  proviso,  that  he  for  life  or 
shall  not  sell  or  alien  it :  If  that  condition  is  so  expressed  as  to  dispose  of  it, 
amount  to  a  limitation,  reducinor  the  interest  short  of  a  life  ^T  ^.^^^^  ^^ 

.  ",  .     ^  ,       snail  become 

estate,  neither  the  man  or  his  assignees  can  have  it  beyond  the  bankrupt. 
period  limited"  (//). 

{q)  See  also    Ware   v.   Cann,    10  strued  as  a   conditional  limitation 

B.    &  C.  433 ;  Billing  v.  Billing,  5  unless    the   gift    is    merely   of   an 

Sim.   232  ;  Bishtun  v.    Cobh,   5  M.  estate  for  life  :  Be  Machu,  21  C.  D. 

&  Cr.  145,  post,  p.  1022,  note  {q) ;  838.     And  see  Be  Dugdale,  38  0.  D. 

Bijng  T.    Lord   Strafford,    5  Beav.  176,  182. 

558,    567 ;    Attirafer    v.    Attwater,  (r)  Litt.  Sec.  361  ;  Swinb.  Pt.  4, 

18  Beav.   330 ;    Hood  v.    OgJander,  s.  13,  pi.  6. 

34  L.  J.   Ch.  528  ;    Hunt-FouJston  (s)  Barge's  Case,  2  Leon.  82. 

V.  Furher,  3  C.   D.  285;  Shaw  v.  (0  26  C.  D.  801. 

Ford,  7  0.  D.  669  (where  the  rules  (m)   Wilkinson    v.     Wil/i'inson,    2 

regulating  the  validity  of  executory  Wils.  C.  C.  47. 

devises  will  be  foimd  discussed) ;  {x)  18  Ves.  433. 

Be    Dugdale,     38    C.    D.    176.      A  {y)  See   Dommett   v.    Bedford,    6 

"  name  clause "  following  a  gift  in  T.  E.  684;  Shee  v.   Hale,  13  Ves. 

fee  simple  is  void,  and  the  legatee  405;  Brandon  v.  Bobinson,  18  Ves. 

incurs  no  forfeiture  :  Musgrave  v.  429 ;  Cooper  v.  Wyatt,  5  Madd.  482. 

Brooke,  26  0.  D.  792.     Where  there  As  to  the  time  when   a  condition 

is  a  devise  of  an  estate  in  fee,  a  subsequent  must  happen  to  operate 

proviso  determining  such  estate  on  as   a    forfeiture   of    the    estate    to 

bankruptcy  as  a  condition  is  void,  which  it  is  attached,  and  the  effect 

and  such  a  clause  will  not  be  con-  of  annulment  in  cases  where  bank- 
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A  gift  over, 
annexed  to 
an  absolute 
bequest,  if 
legatee  dies 
"without 
having  dis- 
posed of  it  by 
Will  or  other- 
wise, is  void. 


An  owner  of  property  cannot  by  way  of  settlement  or 
contract  qualify  liis  own  interest  in  property  by  a  condition 
determining  or  controlling  it,  in  the  event  of  his  own  bank- 
ruptcy, to  tlio  disappointment  or  delay  of  his  creditors  {z)  ;  but 
this  rule  ap})lies  only  to  a  limitation  upon  bankruptcy,  and  to 
cases  where  but  for  this  limitation  the  property  or  income  would 
have  come  to  the  trustee  in  bankruptcy,  and  then  only  so  far  as 
it  would  have  thus  come  {a). 

Another  instance  of  a  repugnant,  and  therefore  void,  con- 
dition may  be  found  in  the  doctrine  that  if  there  be  an  absolute 
bequest  of  property,  with  a  proviso  that  if  the  legatee  dies  with- 
out ha%'ing  disposed  of  it  by  Will,  or  otherwise,  his  interest  in 
it  shall  cease,  and  it  shall  go  over  to  another ;  the  gift  over  is 
void  and  the  legacy  absolute  {h).     But  whether  the  gift  over 


ruptcy  is  the  condition  subsequent 
on  wliicli  forfeiture  is  to  ensue,  see 
White  V.  Chittij,  L.  R.  1  Eq.  372; 
Lloyd  V.  Lloyd,  L.  E.  2  Eq.  722 ; 
Cox  V.  Fonblanque,  L.  E.  6  Eq. 
482  ;  Trappes  v.  Meredith,  L.  E.  7 
Ch.  248 ;  Re  ParnhairCs  Trusts,  L. 
E.  13Eq.  413;  A  neon  a  y.  Waddell,, 
10  C.  D.  157 ;  Su7nuel  v.  Samuel, 
12  C.  D.  152;  Robertson  v.  Richard- 
son, 30  C.  D.  623 ;  Metcalfe  v.  Met- 
calfe, [1891]  3  Ch.  1;  Re'Loftus- 
Otway,  [1895]  2  Ch.  235 ;  West  v. 
Williams,  [1899]  1  Ch.  at  p.  148. 
The  principle  is,  that  where  the 
words  of  the  proviso  for  forfeiture 
are  words  of  futui'ity,  the  forfeitui'e 
does  not  take  place,  if  the  bank- 
ruptcy has  been  annulled  before 
the  first  payment  becomes  due,  per 
Jessel,  M.  E.,  in  Re  Parnham's 
Trusts,  nhi  supra.  The  rule  recog- 
nized in  Metcalfe  v.  Metcalfe,  iM 
supra,  that  a  forfeiture  clause  in  a 
Will  providing  that,  in  the  event  of 
alienation  bj^  or  bankruptcy  of  a 
legatee,  his  interest  under  the  Will 
"  shall  thenceforth  cease  and  deter- 
mine," applies  to  acts  of  forfeiture 
after  the  date  of  the  Will  in  the 
testator's  lifetime,  as  well  as  to  acts 
after  his  death,   ought  not  to  be 


applied  to  any  but  those  particular 
acts  of  forfeiture,  and  ought  not,  in 
the  absence  of  express  words,  to  bo 
extended  to  other  acts  of  forfeiture, 
e.g. ,  a  marriage  of  a  kind  forbidden 
by  the  testator :  Re  Chapman, 
[1904]  1  Ch.  431.  Where  a  life 
interest  is  subject  to  forfeiture  in 
the  event  of  the  tenant  for  life 
charging  or  incumbering  the  pro- 
perty, and  there  is  a  gift  over  on 
such  forfeitui-e,  a  forfeiture  will  be 
produced  by  any  charge  or  incum- 
brance, notwithstanding  that  in  the 
events  which  happen  there  are  no 
persons  to  take  under  the  gift  over : 
Hurst  V.  Hurst,  21  C.  D.  278. 

(z)  Wilson  V.  Greenwood,  1  Swans. 
471,  481;  Mackintosh  v.  Pugose, 
[1895]  1  Ch.  505;  Re  Johnson, 
[1904]  1  K.  B.  134. 

(a)  Re  Detmold,  40  C.  D.  585; 
Re  Brewer'' s  Settlement,  [1896]  2  Ch. 
503  ;  Re  Johnson,  ubi  supra. 

(5)  Ross  V.  Ross,  1  Jac.  &  W. 
154;  Cuthbert  v.  Purrier,  Jacob. 
415 ;  Green  v.  Harvey,  1  Hare, 
428;  Borton  v.  Borton,  16  Sim. 
552 ;  Constable  v.  Bull,  3  De  G. 
&  Sm.  411  ;  Watkins  v.  Williams, 
3  Mac.  &  G.  622;  Re  Tulden,  1 
De  G.  M.    &    G.    53;    Hughes   v. 
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would  be  void  when  the  estate  to  which  the  repugnant  gift  is 
attached  never  becomes  an  estate  in  possession  by  reason  of  the 
death  of  the  legatee  in  the  testator's  lifetime  seems  doubtful  (c). 

It  is  now  proposed  to  consider  the  performance  of  conditions  :  Performance 

J  ,01  conditions 

And  first,  of  conditions  precedent :  Although  the  general  rule  precedent. 
is,  that  they  must  be  strictly  performed  {d),  yet  by  the  civil 
law,  which  has  been,  it  would  seem,  in  this  respect  also  adopted 
by  Courts  of  Equity,  if  the  condition  is  performed  cy-prh,  as  it 
is  termed,  that  is,  so  as  suhdantiallu  to  fulfil  the  testator's  inten- 
tion, it  may  be  sufiicient  {e). 

As  an  example  of  the  doctrine  of  the  civil  law  may  be  men- 
tioned a  case  put  by  Swinburne  (./)  :  If  A.  bequeath  a  legacy 
to  B.  in  case  he  erect  a  monument  to  A.  within  three  days  after 
A.'s  death ;  although  B.  should  not  literally  comply  with  the 
condition,  he  would  be  entitled  to  the  legacy  upon  building  the 
monument  within  a  reasonable  time ;  since  the  erection  would 
be  considered  as  a  motive  and  essence  of  the  bequest  and  the 
time  appointed  for  the  building  but  a  means  to  expedite  the 
business.  So,  in  Courts  of  Equity,,  where  the  condition  requires 
a  legatee  to  execute  a  release  within  a  certain  time,  it  has  been 
held  that  if  the  release  is  in  fact  executed  within  a  reasonable, 
though  not  within  the  specified  time,  the  legatee  will  be  entitled ; 
on  the  principle  that  the  period  for  executing  the  release  was 
merely  ancillary  to  the  accomplishing  of  that  object,  and  the 
procurement  of  that  instrument  was  the  end  and  substance  of 
the  condition  [g).     But  where  there  is  a  condition  precedent  to 

Ellis,    20   Beav.    193 ;    Holmes   v.  Estate,  Re  Lowman,   [1895]   2  Ch. 

Godson,  8   De  G.   M.    &   G.    lo2;  348, 

Barton  v.  Barton,   3  K.  &  J.  512;  (»/)  Rohinsoii  v.   Wheelwright,   21 

Henderson  v.  Cross,   29  Beav.  216;  Beav.    214;     Davis    v.    Angel,    31 

Re  Mortlock's   Trust,    3  Kay   &   J.  Beav.   223  ;  Priestley  v.  Hohjate,  3 

456 ;    Scott  v.    Josselyn,    26   Beav.  Kay  &  J.  286 ;    Younye  v.  Furse,  8 

174;   Perry   v.  Merritt,   L.    E.  18  Do  G.  M.  &  G.  756. 

Eq.    152;    Re   Wilcocks'    Settlement,  (e)  Swiub.    Pt.    4,    s.    7,    pi.    4. 

1  C.  D.  229;  Shaiu  v.  Ford,  7  C.  "Where  a  literal  compliance  with 

U.  669;  Re  Percy,   24  C.  D.  616;  the  condition  becomes    impossible 

Re  Parry  and  Daggs,  31  C.  D.  130.  from    unavoidable    circumstances, 

There  is    no    distinction    between  and  without  any  fault  of  the  party, 

realty    and    personalty :    Shaiu   v.  it  is  sufficient  that  it  is  complied 

Ford,  vhi  supra.  with,  as  nearly  as  it  practically  can 

(c)  Re  Stringer's  Estate,  6  C.  D.  be,    or   as  it  is  technically  called 

1,    questioning    Hughes    v.    Ellis,  '  cy-pres.'"    Story,  Eq.  Jui-.  s.  291. 

ubi  supra,  and  Greated  v.  Greated,  (/)  Pt.  4,  s.  6,  pi.  11. 

26  Beav.  621.  See  asto  Re  Stringer's  [g)  Taylor  r.  Popham,   1  Bro.  C. 
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apparent 
conditions 
precedent 
shall  be 
regarded  as 


the  vesting  of  the  interest  of  a  devisee,  and  on  his  failing  to 
perform  tlie  condition,  tlie  property  is  given  over,  that  condition 
must  be  complied  with  strictly.  If  it  is  not  so  complied  with, 
the  property  vests  in  the  person  in  whose  favour  the  gift  over  is 
made,  and  the  Court  cannot  interfere  to  set  up  the  prior  gift  {h). 

The  observance  of  the  time  mentioned  in  the  condition  may 
in  any  case  be  material  to  the  due  performance  of  it :  as  where 
the  condition  is  that  the  legatee  shall  return  to  England  within 
a  time  specified  by  the  testator,  and  personally  apply  for  his 
legacy  (/).  In  Uaickes  y.  Ba/<//ri)i  {k),  a  testatrix  gave  legacies 
to  A.  B.,  and  C,  and  declared  that  if  any  of  them  should  be 
dead  at  her  decease,  or  should  not  then  be  heard  of  to  be  then 
living,  or  should  not  respectively  claim  their  respective  legacies 
within  twelve  months  after  her  death,  then  the  legacies  given  to 
such  of  them  as  should  be  dead  at  her  decease,  or  as  should 
neglect  to  claim  the  same  within  the  time  aforesaid,  should  sink 
into  her  residuary  estate  :  Three  years  after  the  testatrix's  death, 
C,  who  had  not  been  heard  of  for  upwards  of  twenty  years, 
claimed  her  legacy  :  And  Sir  L.  Shadwell,  V.-C,  held  that  she 
was  not  entitled  to  it,  although  she  had  been  ignorant,  until  a 
short  time  before,  that  her  sister  was  dead. 

Instances  have  however  frequently  occurred  in  which  the 
Court  has  concluded,  from  the  context  of  the  Will,  that  the 
intention  of  the  testator  is  effectually  fulfilled  by  regarding  a 
clause  of  apparent  condition,  as  a  clause  of  conditional  limitation, 


C.  168;  Simpson  Y.  VicTiers,  14  Ves. 
341,  348;  Paine  v.  Hijde,  4  Beav. 
468;  WilJcins  v.  Knipe,  5  Beav.  273; 
Hollinrake  v.  Lister,  1  Euss.  500. 

(/()  The  rule  seems  to  be  that  "  if 
the  Court  can  put  the  parties  in 
the  same  situation  as  if  the  con- 
dition had  been  performed,  it  will 
never  suffer  a  forfeiture  to  attach  : " 
Per  Lord  Thurlow  in  Taylor  v. 
Popham,  1  Bro.  C.  C.  167.  See 
also  Hollinrake  v.  Lister,  uhi  supra, 
at  p.  508  ;  Ledivard  v.  Hassell,  2  K. 
&  J.  370. 

{i)  Tulk  v.  Houlditch,  1  Ves.  & 
Beam.  248 ;  cf.  Burgess  y.  Robinson, 
1  Madd.  172  ;  Tollner  v.  Marriott, 
4  Sim.  19;  Re  Hartley,  34  C.  D. 
742.  As  to  what  is  a  performance 
of  such  a  condition,  see  Tariner  v. 


Telhutt,  2  Y.  &  Coll.  Ch.  C.  225 ; 
Re  Hodges'  Legacy,  L.  R.  16  Eq. 
92.  The  performance  of  the  con- 
dition is  not  affected  by  the  igno- 
rance of  the  legatee,  the  principle 
being  that  a  person  who  takes  by 
gift  under  a  Will  cannot  plead  want 
of  knowledge  of  the  contents  of  the 
Will  as  an  excuse  for  not  comply- 
ing with  its  provisions :  Astley  v. 
The  Earl  of  Essex,  L.  E.  18  Eq. 
290  ;  Powell  v.  Raide,  L.  E.  18  Eq. 
243.  The  executor  owes  no  duty 
to  the  legatee  to  give  notice  of  the 
terms  of  the  legacy  even  though  he 
takes  a  beneficial  interest  in  the 
legacy  on  the  breach  of  the  condi- 
tion: Re  Lewis,  [1904]  2  Ch.  656. 

(A:)  9  Sim.  355  ;   Powell  v.  Ratvle, 
uhi  supra. 
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so  as  not  to  require,  as  in  the  case  of  a  gift  on  a  condition,  that  conclitional 
the  very  event,  on  which  the  gift  is  made  contingent,  must  be  and  construed 
fulfilled  with  strict  exactness,  but  paying  regard,  in  the  con-  according  to 
struction,  to  the  substantial  effect  of  the  contmgency  specified,  tial  effect. 
and  so  to  the  real  intent  of  the  testator.  Thus,  where  a  testator 
devised  to  the  child  of  which  his  wife  was  j)regnant,  and  if  any 
such  child  died  under  twenty-one,  then  over  ;  the  devise  over  was 
held  good,  though  the  wife  proved  not  to  have  been  enceinte  (/). 
So  where  there  was  a  devise,  on  condition  that  the  devisee  should 
give  a  release  within  three  months  after  the  testator's  decease, 
and  if  he  should  neglect  to  give  such  release,  then  over  ;  and  the 
devisee  died  in  the  testator's  lifetime ;  it  was  held,  that  this  was 
a  conditional  limitation,  and  not  a  case  of  condition,  and  that 
the  devise  over  took  effect  {m).  Again,  where  the  gift  was  to 
the  testator's  children  surviving  him,  and  if  they  all  died  under 
tweidy-one,  then  over  ;  and  the  testator  died  without  leaving,  or 
ever  having  had,  any  children,  the  bequest  over  was  held 
good  {n).  Again,  a  bequest,  "  in  case  I  shall  have  but  one  cldld 
living  at  the  time  of  my  decease,  or  all  but  one  die  under  twenty- 
one  and  unmarried,"  was  established  in  the  event  of  the  testator's 
death,  never  having  had  any  child  (o) .  Again,  where  a  testator 
gives  to  a  woman  a  life  interest  if  she  so  long  remains  unmarried, 
and  then  directs  that,  in  the  event  of  her  marrying,  the  property 
should  go  over  to  another,  although,  according  to  the  strict 
language,  the  gift  over  is  expressed  only  to  take  effect  in  the 
event  of  the  marriage  of  the  tenant  for  life,  the  gift  over  is  held 
to  take  effect  even  though  the  tenant  for  life  does  not  marry  {p). 
So,  where  there  was  a  bequest  of  stock,  in  trust  for  three  legatees 
in  equal  shares  to  be  transferred  to  them  when  they  should 
attain  twenty-one,  but  if  any  of  them  "  shall  die  "  under  that 

(Z)  Jones    V.    Westcomhe,     1   Eq.  (?h)  Avelyn  v.  Ward,  1  Ves.  Sen. 

Cas.  Abr.  245.     See  also  Statham  420.     See  also  Doe  y.  Scott,  3  M.  & 

v.     Bed,    Co\vp.    40 ;     Gulliver    v.  S.  300. 

WicJcett,    1    Wils.    105    (where    the  (h)  Meadows  v.    Parry,    1    V.  & 

question  arose  on  the  same  Will  as  B.  124.     See  also  accord.,  Lanphier 

in  Jones  v.    Westcomhe) ;    Foster  v.  v.  Bucli,  2  Dr.  &  Sm.  484. 

Cooh,  3  Bro.  C.  C.  247  ;  Re  Oreeii's  (o)  Murray  v.  Jones,  2  V.  &  B. 

Estate,  1  Drew.  &  Sim.  68;  Warren  313.     See  also  Quicke  v.  Leach,  13 

V.  Eudall,  4  Kay  &  J.  603  ;   Wt7ig  M.  &  W.  218;  Brock  v.  Bradley,  33 

V.  Angrave,  8  H.  L.  C.  183,  200;  Beav.  670. 

Hall  V.    Warren,  9  H.  L.  C.  420;  {p)  Eaton  y.  Hewitt,  2  Dr.  &  Sm. 

Tennant   v.    Heathfield,    21    Beav.  184 ;    Underhill  y.  Baden,   2  C.  D. 

255 ;  Be  Betty  Smith's  Trusts,  L.  R.  494  ;  Stanford  y.  Stanford,  34  C.  D. 

1  Eq.  79.  362. 
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age  unmarried  then  his  share  to  go  to  the  survivors  ;  and  one  of 
the  three  legatees  was  ah-eady  dead  at  the  date  of  tlie  Will : 
it  was  held  that  the  survivors  were  entitled  to  his  share  :  For 
that  in  the  case  of  a  conditional  limitation  such  as  this,  the 
Will  is  to  bo  construed  according  to  the  sense  and  intention  of 
the  testator,  that  intention  being,  that  if,  in  any  event,  the  first 
limitation  cannot  take  place,  the  subsequent  one  shall  {q) . 

Accordingly,  in  3lacIii)riion  v.  Scur/l  (>•),  a  testatrix  bequeathed 
the  residue  of  her  estate,  in  trust  for  her  daughter  Caroline  for 
life,  and  after  her  death,  for  her  daughter  Caroline's  daughter, 
if  she  shoidd  survive  lier  mother  and  attain  twenty-one,  but  in 
case  she  should  not  survive  her  mother  and  attain  twenty-one, 
then  in  trust  for  such  other  child  or  children  of  the  testatrix's 
said  daughter,  as  should  be  living  at  their  mother's  death,  to  be 
paid  to  them  after  her  death  as  they  attained  twenty-one  ;  and 
if  all  rnich  oilier  children  of  the  testatrix's  said  daughter  should  die 
before  attaining  twenty-one,  then  in  trust  for  Louisa  Mackinnon  : 
The  grand-daughter  attained  twenty-one,  but  did  not  survive 
her  mother :  Another  child  of  the  testatrix's  daughter  attained 
twenty-one,  but  did  not  survive  his  mother :  Afterwards  the 
daughter  died :  And  Sir  L.  Shad  well,  V.-C,  and  subsequently 
Lord  Brougham,  on  appeal,  held  that  the  bequest  over  to 
Louisa  Mackinnon  took  effect ;  for  that  it  was  but  equivalent  to 
a  bequest  over  in  the  event  of  there  being  no  child  who  should 
sm-vive  the  mother  and  attain  twenty-one :  His  Lordship,  in 
giving  his  elaborate  judgment,  stated,  that  in  order  to  suj)port 
the  decree,  the  Court  must  be  satisfied,  and  had  satisfied  itself, 
First,  that  the  words,  "all  such  other  children"  of  the  testatrix's 
daughter,  described  one  class  of  her  children,  viz.,  those  who 
survived  her:  Secondly,  that  a  clause  so  construed  might  be 
taken  upon  the  authorities,  as  only  apparently  a  condition,  but 
really  a  limitation :  The  learned  judge  fiu'ther  stated,  in  the 
course  of  his  judgment,  that  all  or  almost  all  the  cases,  upon 
which  this  doctrine  is  founded,  are  referable  to  one  consideration, 
which  it  was  very  material  to  keep  in  view,  viz.,  the  construction 
which  they  authorize  is  never  inconsistent  with,  far  less  contrary 
to,  the  plain  intention  of  the  clause  itself,  but  only  aids  or 
furthers  that  intention,  by  supplying  a  manifest  omission  :  in 
other  words,  no  real  difference  is  made  in  the  result ;  for  the 
event  contemplated  has  not  happened,  but  something  equivalent 

(q)  Be  Sheppard's  Trust,  1  Kay  &  J.  269. 
(r)  5  Sim.  78;  2M.  &K  220. 
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lias  taken  place :  His  Lordship  added,  that  almost  all  the  cases 
are  those  of  double  contingencies,  the  second  being  of  a  negative 
nature,  so  that  the  first  not  happening  amounts  to  the  same 
thing  as  if  both  had  happened :  Thus  a  bequest  over  to  A,,  in 
case  the  first  takers,  the  unborn  vltildren  ofJi.,die  before  they  reaeh 
ticentij-one,  read  as  a  condition  is  a  bequest  to  A.,  if  B.  has 
children  and  they  do  not  live  to  twenty-one ;  and  the  first  or 
affirmative  contingency  not  happening,  it  follows  of  necessity, 
that  the  second  or  negative  must :  If  it  is  read  as  to  its  sub- 
stance and  import,  and  not  resolved  into  its  parts,  the  bequest 
is,  in  ease  no  ehild  of  B.  reaehes  majority :  and  of  course  none 
can,  if  he  have  none  (s).  But  wherever  the  words  plainly 
import  a  condition  as  in  the  testator's  contemplation,  and  where 
that  condition  cannot  be  understood  to  have  been  substantially 
complied  with  by  the  event  which  has  actually  hajipened,  the 
gift  over  fails  (t). 

Again,  it  must  not  be  understood  "udth  regard  to  cases  such  as 
these,  that  if  from  any  cause  whatever,  the  prior  gift  cannot 
take  effect,  the  second  or  alternative  gift  is  for  this  reason  to 
become  operative ;  for  it  would  be  making,  not  construing  the 
testator's  Will,  if  this  were  to  be  allowed  in  any  event  not 
expressly  or  impliedly  indicated  by  the  language  used  by  him. 
Accordingly  in  Undericood  v.  Wing  (u),  where  there  was  a 
bequest  to  the  testator's  wife  absolutely,  and  in  case  she  should 
die  in  his  lifetime,  then  over ;  and  he  and  she  were  di'owned  at 
sea,  under  circumstances  which  made  it  impossible  to  prove  that 
she  died  before  him  ;  it  was  held  by  Eomilly,  M.  E.,  and  by 
Lord  Cranworth,  C,  on  appeal,  that  the  gift  over  failed;  inas- 
much as  it  was  made  dependent  on  an  event  which  had  not 
been  proved  to  have  happened,  viz  ,  the  testator  surviving  his 
Avife  :  and  that  it  did  not  become  operative  from  the  mere  fact 
of  the  gift  to  the  wife  failing  to  have  practical  operation ;  for 
the  testator  had  indicated  no  such  intention,  either  expressly  or 
impliedly. 

With  respect  to  the  performance  of  conditions  subsequent,  Performance 

(s)  This  case  was  acted  on,  and  and  the  other  cases  collected,  ante, 

applied  to  the  case  of  a  pecuniary  pp.  968,  969  ;    Tolderry  v.  Colt,  1 

legacy,  by  Lord  Langdale,  in  Wil-  M.  &  W.  250 ;   Dicl-en  v.  Clarke,  2 

son  V.  Mount,    2   Beav.  397.      See  Younge     &    Coll.    572 ;    Lenox    v. 

also  Aiton.Y.  Brooks,  7  Sim.  204.  Lenox,  10  Sim.  400. 

{t)  SeeDoey.SIiipphard,  1  Dougl.  (m)  4  De  G.  M.  «&  G.  633. 
75;  Doo  V.  Brabant,  4  T.  R.  706, 
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of  (ionditions    tlio  general  rule  is,  tliat  they  are  to  be  construed  with  great 
sHbsrqitnit.     -  ,.^i.j^^,tj^ggg  .^g  ti^ey  o-o  to  divest  estates  alroadv  vested  :  Therefore 

All  the  events  '  ,  •  /     n  •         i   ^    -i 

must  hapiien.   the  vcry  event  must  liappen,  or  the  act  witli  all  its  details  must 

bo  done,  in  order  to  deprive  the  legatee  of  his  legacy.  Thus,  if 
legacies  be  given  to  two  persons,  and  //'  cHJicr  die  (Iin-iiuj  tJic  life 
of  A.,  thoi  to  the  survivor  Hvi)t(j  at  tlw  death  of  K.,  and  both  tlie 
legatees  die  before  A.,  the  personal  representatives  of  both  will 
be  entitled  :  for  the  legatees  took  vested  interests  at  the  death 
of  the  testator,  subject  to  be  divested  in  favoui'  of  the  survivor 
who  might  be  living  at  the  decease  of  A. ;  but  as  there  was  no 
such  survivor  at  tJiat  period,  the  divesting  contingency  never 
happened  (w).  So  where  there  was  a  bequest  to  A.  of  the 
interests  and  dividends  of  personal  property  for  life,  and  then 
to  be  divided  equally  amongst  her  three  children,  or  .such  of  them 
as  should  be  tiring  at  her  death,  and  the  children  a/l  died  in  the 
lifetime  of  the  tenant  for  life,  it  was  held,  that  they  took  vested 
interests,  transmissible  to  their  representatives :  for  the  vested 
interests  first  given  by  the  Will  were,  by  the  form  of  the  ex- 
pression, only  defeated  in  case  there  should  be  some  or  one,  and 
not  all,  of  the  children  living  at  the  mother's  death  :  but  that 
event  did  not  happen,  for  there  was  not  one  child  then  living  {//). 
Condition  And  here  it  may  be  mentioned,  that  if  a  legacy  is  given  to 

death'^oTleo-a-  ^-  for  life,  and  after  his  death,  to  his  children  at  majority  or 
tee  before  his  roarriage,  with  a  gift  over  in  the  event  of  any  one  of  them 
comes  "pn>/-  dying  before  his  or  her  share  becomes  ^^pai/abte,"  the  Court 
will  lean  strongly  (particularly  in  the  case  of  a  Will  making 
a  provision  for  children)  in  favour  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  of  the  legatees 
and  not  to  the  period  of  distribution  ;  so  that  if  any  one  of 

{x)  Harrisvn  v.  Foreman,  5  Ves.  ante,  p.  993 ;    Laffer  v.    Edwards, 

201.     See    also  Page  v.    3Iay,    24  3   Madd.    210;     Browne    v.    Lord 

Beav.  325.  Kemjon,  3  Madd.  410;    Whittell  v. 

(y)  Sturgcss  v.  Pearson,  4  Madd.  Dudin,  2  Jac.  &  Walk.  279;  Jones 
411.  And  this  doctrine  applies  to  v.  Bromley,  6  Madd.  137;  Schnell 
contingent  as  well  as  vested  in-  v.  Tyrrell,  7  Sim.  86 ;  Meyer  v. 
terest :  Wagstaff  v.  Croshy,  2  Coll.  Toivnsend,  3  Beav.  443 ;  BeJk  v. 
746;  Re  Sanders'  Trusts,  L.  E.  1  67acA-,  1  Keen,  238 ;  ZocAe/- y.  i?r«(Z- 
Eq.  675.  For  furtlier  instances,  ley,  oHeny.  593;  Camj^beUv.  Brown- 
see  Gray  x.  Oarman,  ante,  "p.  lOOo;  rigg,  1  Phil.  Ch.  C.  301;  'Teni- 
Smithr  v.  Wi'Uock,  9  Yes.  233;  ^*Ze?na«  v.  TramHsr^o?;,  13  Sim.  267 
WaU  \.  Tomllnson,  16  Ves.  413;  Kimherley  y.  Tew,  4iT)v.  &,W.\3d 
Htrvey  v.  McLaughlin,  1  Price,  Cohen  v.  Waley,  15  Sim.  318;  Re 
264;  Bkey  v.  Barnes,  3  Meriv.  335;  Clark" $  Trusts,. li.  E.  9  Eq.  378. 
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the  children  should  happen  to  die,  after  having  attained  majority 
or  married,  in  the  lifetime  of  the  tenant  for  life,  the  legacy  shall 
not  go  over,  hut  shall  be  considered  as  having  vested  absolutely 
at  the  majority  or  marriage  {z). 

A  condition  that  the  legatee  shall  not  dispute  the  Will,  is  Condition  not 
valid  in  law  (r/),  though  it  has  been,  in  general,  considered  as  the  Will. 
in  tcrrorem  merely  (6),  and  will  not  operate  as  a  forfeiture  by 


(z)  Hallifax  v.  Wilson,  16  Ves. 
168;  Jones  v.  Jones,  13  Sim.  561; 
Butterworth  v.  Harvey,  9Beav.  130  ; 
Hay  ward  v.  James,  28  Beav.  523 ; 
i.e.,  the  word  "payable"  is  con- 
strued as  "vested";  Huydon  v. 
Base,  L.  E.  10  Eq.  224  ;  Partridge 
y.  Baylis,  17  C.  D.  835;  but  see 
Bright  v.  Rowe,  3  M.  &  K.  316; 
Creswick  v.  Oaskell,  16  Beav.  577. 
A  similar  construction  has  prevailed 
as  to  marriage  settlements;  ante, 
p.  995  et  seq. 

(«)  Cooke  V.  Turner,  15  M.  &  W. 
727.  Secus,  where  the  condition  is 
so  worded,  that  it  would  prevent 
the  legatee  from  taking  any  legal 
proceedings  necessary  for  the  pro- 
tection of  his  rights  :  Rhodes  v. 
Muswell  Hill  Co.,  29  Beav.  560. 

[V)  There  is  no  absolute  rule  of 
law  that  a  condition  subsequent 
shall  operate  merely  in  terrorem, 
unless  the  legacy  is  given  over  to 
another  on  breach  of  the  condition : 
Therefore,  where  there  was  a  con- 
dition subsequent  in  a  Will,  re- 
voking a  bequest  to  the  testator's 
daughter  in  case  she  became  a  nun, 
Lord  Cranworth  held  that  the  con- 
dition was  a  lawful  one,  and  that 
her  interest  ceased  upon  a  breach 
of  it,  though  there  was  no  gift  over : 
Re  Dickson's  Trust,  1  Sim.  N.  S.  37. 
His  Lordship,  in  his  judgment  in 
this  case,  explains  the  grounds  on 
which  such  a  rule  has  been  intro- 
duced with  respect  to  conditions  not 
to  dispute  the  Will,  and  conditions 
in  restraint  of  marriage.  The  law, 
however,  construes  forfeiture  clauses 


strictly,  and  will  not  enforce  such  a 
clause  unless  the  defeasance  fits  the 
condition.  If  the  forfeiture  clause 
does  not  provide  for  the  contingency 
which  has  actually  happened,  the 
clause  will  be  void.  Thus  in  the 
case  of  Musyrave  v.  Brooke,  26  C.  D. 
792,  where  an  estate  was  given  in 
fee,  a  clause  providing  that  if  the 
devisee  did  not  take  the  name  of 
"Jones"  the  estate  should  go  over 
to  those  entitled  in  remainder  was 
held  absolutely  void  because  there 
could  be  no  such  persons.  This 
case  followed  Re  Caifs  Trust,  2  H. 
&  M.  46,  which  laid  down  that  a 
clause  of  this  kind,  the  intention  of 
which  is  to  defeat  one  estate  and 
give  the  subject-matter  over,  must 
be  construed  most  strictly,  and  must 
be  free  from  ambiguity,  and  further 
that  both  limitations,  the  cesser  and 
the  limitation  over,  must  fit  in  with 
one  another.  An  absolute  gift,  how- 
ever, of  personalty  can  be  qualified 
by  a  divesting  clause  on  failure  to 
assume  or  discontinue  to  use  testa- 
tor's name  and  arms,  provided  the 
rule  against  perpetuities  is  not  in- 
fringed, and  provided  there  is  a  gift 
over  which  fits  the  condition :  Re 
Cornwallis,  32  C.  D.  388. 

And  in  a  case  in  which  a  gift 
over  of  personalty  was  to  the  person 
who,  if  the  limitation  in  the  Will 
had  been  undisturbed  by  any  dis- 
entailing {i.e.,  not  disturbed,  as  the 
limitations  in  fact  were), would  have 
been  next  in  succession  to  take  the 
real  estates,  the  gift  over  was  held 
good,  and  the  forfeiture  clause  en- 
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Conditions  in 
restraint  of 
marriaare  : 


■when  valid ; 


reason  of  tho  legatee's  having  disputed  the  validity  {<')  or 
effect  {d)  of  the  Will. 

But  where  the  legacy  is  given  over  to  another  person,  in 
case  of  a  hreacli  of  sucli  condition,  then  if  the  legatee  con- 
trovert tlie  Will,  his  interest  will  cease  and  vest  in  the  other 
legatee  {/).  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  is  limited  over  to  the  executors  in  the  event  of 
the  condition  being  broken,  such  condition  is  still  merely 
regarded  as  hi  terroroi),  and  not  obligatory  (,/').  Yet  if  the 
testator  direct  the  legacy  to  fall  into  t}ie  rp-siduo  ujjou  a  breach 
of  the  condition,  and  dispose  of  tliat  fund,  the  residuary  legatee 
will  be  a  particular  legatee  of  the  individual  legacy  :  and,  as 
such,  will  be  entitled  to  it,  if  the  condition  is  broken  {(j). 

As  conditions  in  restraint  of  marriage  are  of  no  infrequent 
occurrence  and  form  a  subject  on  which  numerous  decided  cases 
may  be  found,  it  may  be  expedient  to  apply  to  them,  separately, 
some  of  the  rules  of  law  already  mentioned  with  respect  to 
conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  such  conditions.  By 
the  doctrine  of  the  civil  law,  which  seems  at  one  time  to 
have  been  adopted  by  the  Ecclesiastical  Courts  of  this  kingdom, 
and  in  a  great  measure  by  the  Courts  of  Equity,  all  conditions 
in  restraint  of  marriage  were  regarded  as  illegal,  and  legacies 
were  discharged  of  such  conditions,  whether  jDrecedent  or 
subsequent  (//).  But  the  ancient  rule  has  been  greatly  relaxed 
in  modern  times ;  and  it  is  now  settled,  that  conditions  which 
do  not  directly  or  indirectly  import  an  absolute  injunction  to 
celihacy,  are  valid  (/).     Thus   conditions   restraining   marriage 


forceable.  See  also  Re  Potts,  1  H.  L. 
C.  671 ;  Hogg  v.  Jones,  32  Beav.  45. 
The  forfeiture  clause  will  be  void 
if  the  gift  over  violates  the  rule 
against  perpetuities,  Hodgson  v. 
Hal  ford,  11  C.  D.  959;  in  which 
case  a  clause  whereby  a  legatee 
forfeited  his  share  in  a  fund  if  he 
forsook  the  Jewish  and  adopted  the 
Christian  or  any  other  religion  was 
held  not  to  be  void  as  against  public 
policy  :  cf.  Waimvright  v.  Miller, 
[1897]  2  Ch.  255  ;  Be  Gage,  [1898] 
1  Ch.  498. 

(c)  Powell  V.  Morgan,  2  Vern.  90 ; 


Loyd  V.  Bpillttt,  3  P.  Wms.  344. 

[d )  Morris  v.  Burroughs,  1  Atk. 
404. 

(e)  Cleaver  V.  Spurling,  2  P.  Wms. 
528  ;  Cooke  v.  Turner,  15  M.  &  W. 
727. 

(/)   Cage  v  Bussel,  2  Ventr.  352. 

((/)  SeeLloydr.  Branton,  3Meriv. 
118. 

{h)  See  the  judgment  of  Lord 
Thurlow,  in  Scott  v.  Tyhr,  2  Dick. 
720. 

(?;)  Scott  V.  Tyler,  2  Dick.  721,  by 
Lord  Thurlow. 
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under  twenty-one,  or  other  reasonable  age,  without  consent  of 
executors,  guardians,  &c.  ■  (/.•) ,  or  requiring  or  prohibiting 
marriage  with  particular  persons  (/),  and  the  like,  are  valid 
and  legal  conditions. 

Still  the  law  will  not  allow  conditions  in  absolute  restraint  of 
marriage  :  And  accordingly  it  has  been  held,  in  the  instance  of 
a  condition  subsequent,  that  it  was  altogether  void,  and  that  the 
legatee  should  retain  the  interest  given  to  him,  discharged  of  the 
condition  {jn),  notwithstanding  a  gift  over. 

It  is  not,  however,  to  be  understood,  that  where  property 
is  limited  to  a  person  until  that  person  marries,  and  when  such 
marriage  happens,  then  over,  such  li)nif(ition  may  not  be  valid  {n). 
In  Morhnj  v.  Rennohhon  (o),  Wigram,  V.-C,  said  that  he  was 
satisfied,  from  an  examination  of  the  authorities,  that  a  gift  until 
marriage,  and  when  the  party  marries,  then  over,  is  a  valid  limita- 
tion {^p).  And  his  Honour  added,  that  in  the  case  of  a  widow 
there  was  no  question  of  the  validity  of  such  a  limitation  (§-). 


(A-)  Hemmings  v.  MuncMey,  1  Bro. 
C.  C.  303;  licott  V.  Tyler,  2  Bro. 
C.  C.  431 ;  Stachpole  v.  Beaumont, 
3  Ves.  89 ;  Clifford  v.  Beaumont,  4 
Euss.  Chanc.  Cas.  325 ;  wliic]!  must 
be  considered  as  overruling  Under- 
wood V.  Morris,  2  Atk.  184.  See 
the  judgment  of  Lord  Campbell  in 
Beaumont  v.  Squire,  17  Q.  B.  932, 
933. 

{I)  Scott  V.  Tyler,  2  Dick.  721, 
by  Lord  Thurlow ;  Perrin  v.  Lyon, 
9  East,  170  (in  wbicb  case  the 
restraint  was  from  marrying  a 
Scotchman)  ;  Randall  v.  Payne,  1 
Bro.  C.  C.  bo ;  Hodgson  v.  Halford, 
11  C.  D.  959  (in  which  case  the 
restraint  was  from  marrying  a  Jew) ; 
'Jenner  v.  Turner,  16  C.  D.  188 
(in  which  the  restraint  was  from 
marrying  a  domestic  servant  or 
person  who  had  been  a  domestic 
servant);  Duggan  v.  Kelly,  10  Ir. 
Eq.  295  (in  which  the  restraint  was 
from  marrjing  a  Papist). 

[m)  Morley  v.  Rennoldson,  2  Hare, 
570;  [1895]  1  Ch.  449;  Lloyd  v. 
Lloijd,  2  Sim.  N.  S.  255;  Bella  irs 
V.  Bellairs,  L.  E.  18  Eq.  510.     Bat 


it  was  held  by  Wood,  V.-C,  in 
Newton  V.  Marsden,  2  Johns.  &  H. 
356  (in  which  case  the  authorities 
as  to  the  validity  of  a  condition 
in  restraint  of  marriage  are  fully 
reviewed),  that  a  condition  that  the 
trusts  for  the  benefit  of  a  widow 
should  cease  if  she  married,  was 
valid.  A  condition  that  a  widow 
shall  not  marry  is  vaHd  :  Lloyd  v. 
Lloyd,  2  Sim.  N.  S.  255. 

(?;)  King  Edward  VI.  granted 
to  his  sister,  the  Lady  Mary,  the 
manor  of  D.,  so  long  as  she  should 
continue  unmarried  :  This  was  ad- 
mitted to  be  a  good  limitation,  but 
no  c:  >ndition  :  Fulbecke's  Parallele, 
47,  edit.  1618. 

(o)  2  Hare,  580. 

[p)  See  also  Well  v.  Grace,  2 
Phillim.  701  ;  Godfrey  v.  Hughes, 
1  Eobert.  593;  Heath  v.  Lewis,  3 
De  G.  M.  &  G.  954  ;  Evans  v. 
Bosser,  2  Hemm.  &  M.  190  ;  Jones 
V.  Jones,  1  Q.  B.  D.  279. 

{q)  Such  a  limitat'on  is  also  valid 
in  the  case  of  a  widower :  Allen  v. 
Jackson,  1  C.  D.  399.  See  further, 
as  to  limitations  durante  viduitate. 
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Wlioro  hy  a  post-niipiial  sottlemont  a  Imsband  assip^nod  loai=o- 
liolds  to  trustees,  upon  trust  to  pay  the  rents  to  his  wife  for  life, 
or  so  long-  as  she  should  continue  the  co-habiting  wife  or  the 
widow  of  the  settlor,  for  her  separate  use,  and  upon  the  deter- 
mination of  the  trust  in  favour  of  the  wife,  the  husband  took 
an  interest  in  the  settled  property,  the  restriction  of  the  wife's 
enjoyment  of  the  rents  to  the  period  of  co-habitation  was  held 
not  to  be  void  as  against  the  policy  of  the  law,  and  the  trust  in 
her  favour  was  therefore  held  to  be  determined  upon  her  ceasing 
to  live  with  her  husband  (r). 

It  may  be  here  observed  that  a  gift  to  an  "  unmarried"  person 
cannot  be  construed  to  mean  a  gift  to  that  person  so  long  as  he 
shall  remain  unmarried :  And  therefore  if  a  testator  bequeaths 
a  fund  to  his  "  unmarried  children,"  if  once  a  child  is  entitled 
to  participate  by  filling  the  character  of  an  unmarried  child,  he 
or  she  will  not  lose  that  right  by  his  or  her  subsequent 
marriage  {s). 

But  where  a  testator  left  a  legacy  to  his  wife  "  so  long  as 
she  should  continue  his  widow  and  unmarried,"  it  was  held 
that  the  wife  having  been  divorced  was  not  entitled,  since 
widowhood  was  part  of  the  condition,  and  she  did  not  at  the 
testator's  death  fill  that  position  (/). 
without  With  respect,  moreover,  to  conditions  in  restraint  of  marriage 

consent :  ,  i         ,  i  p    ^  t  L^ 

without  consent^  not  under  the  age  or  twenty-one,  or  other 
reasonable  age,  but  generally,  such  conditions,  like  those  just 
mentioned  in  restraint  of  litigating  the  Will,  are  regarded 
as  a  declaration  of  the  testator  in  tervorem  merely,  if  there 
is    no    disposition     over(?/),    and    whether    precedent  (.r)     or 

HisMony.  Cohb,  9  Sim.  615;   5  M.  (s)  Jiilher  v.  Juhber,  9  Sim.  503. 

&  Cr.  145;   LJoyd  v.  Lloyd,  2  Sim.  See  Hall  v.  Robertson,  4  De  G.  M. 

N.  S.   255;  Bulloch   v.    Bennett,    1  &   G.    781.      As    to    the    meaning 

Kay  &  J.  315.     But  in  Marples  v.  given  to  the  word  "  unmarried  "  in 

Barnbridge,    1    Madd.    590,    Sir  T.  modern  decisions,  see  ante,  p.  854, 

Plumer  rejected  the  distinction  be-  note  («). 

tween   a   condition  and  limitation.  (t)  Be  Boddington,  25  C.  D.  685. 

f^QQ  RishtonY.  CoiZ),  5  M.  &  Cr.  152.  (?«)  See,  however,  ante,  p.  1019, 

In  Jones  v.  Jones,  1  Q.  B.  D.  279,  note  {b). 

it  was  pointed  out  that  the  above  (x)  Harvey  v.  Aston,  Com.  Eep. 

distinction,  whatever    the   bequest  728,  by  Comyns,  C.  B.  ;  Reynish  v. 

amounted  to,  whether  to  a  condi-  Martin,  3  Atk.  331,  by  Lord  Ilard- 

tion  or  only  to  a  limitation,  does  wicke ;    Malcolm  v.  O'Callaghan,  2 

not  apply  to  a  case  of  realty.  Madd.  353,  by  Sir  T.  Plumer.    But 

(r)  Re  Hope  Johnstone,   [1904]  1  it  has  been  doubted  whether  a  con- 

Ch.  470.  dition  precedent  requiring  the  con- 


Ch.  ir.  §  VI.]       Of  Conditional  Legacies.  1023 

subsequent  (y),  are  inoperative  for  the  vesting  or  divesting  of 
the  legacy.  But  if  there  be  a  direction  that  the  legacy,  in  the 
event  of  a  breach  or  non-performance  of  such  a  condition,  shall 
go  over  to  another  legatee,  the  condition  is  obligatory  :  for  the 
Court  is  bound  to  protect  the  interest  of  the  party  in  whose 
favour  the  ulterior  limitation  is  made  {y).  A  mere  gift  of  the 
residue  to  a  particular  person  will  not  be  considered  such  a 
limitation  (s),  unless  the  testator  also  directs  the  legacy  to  fall 
into  the  residue  in  case  of  breach  of  the  condition  [a). 

Provisions  of  this  kind  may  be  sometimes  entirely  rejected  ^^f^^  rejected 
as  being  inapplicable.  Thus  in  Crommelin  v,  CrommeUn  {b),  able, 
provisions  in  a  father's  Will  respecting  his  daughter's  marriage 
were  held  not  to  apply  to  a  daughter  who,  having  married  in 
her  father's  lifetime,  after  his  death  married  a  second  time. 
Again,  in  Bird  v.  Humdon  {c),  a  direction  to  pay  interest  to  a 
legatee  so  long  as  she  remained  single,  with  a  gift  over  on  her 
death,  was  held  to  give  to  the  legatee  the  interest  for  life,  not- 
withstanding her  marriage  {d ) . 

Next,  concerning  the  performance  of  conditions  in  restraint  Performance 
of  marriage.     In  the  instances  of  conditions  requiring  marriage  in  restraint 
with  consent  of  executors  or  trustees,  it  has  been  decided  that      damage : 
such  consent  must  be  obtained  before  or  at  the  marriage  ;  for  a  to  be  ob- 
subsequent  approbation  by  the  executors,  &c.,  will  not  be  a  per-  t^'i^ed: 
f  ormance  of  the  condition  {e) .      Again,  the  consent  of  all  the  of  whom : 

sent  of  the  executors,  &c.,  to  the  357;   Wheeler  v.  Bhnjham,   3  Atk. 

marriage  of  the  legatee,  generally,  367,  by  Lord  Hardwicke  ;  Malcolm 

be  not  operative,  wlietlier  the  legacy  v.   O'CuUaghan,   2  Madd.   353,    by 

be   limited   over  or  not :    see    the  Sir  T.  Plumer ;  Re  Whiting^ s  Settle- 

observationsof  LordEldoninC7rtrA;e  ment,  W.  N.  (1904),  118,  199. 

y.  Parker,  19Ves.  15;  and  those  of  (z)   Wheeler  v.   Bingham,   3  Atk. 

Sir  Wm.  Grant  in  Lloyd  v.  Branton,  364. 

3Meriv.  116.     In  i?e  i\"oMrse,  [1899]  (a)  3  Atk.  368  ;    Lloijdy.  Bran- 

1  Ch.  63,  the  question  was,  what  ton,    3  Meriv.   118,    ante,  p.   1020, 

is  the  effect  of  a  gift  to  a  son  in  note  {g). 

any  event  with  the  addition  of  a  (i)  3  Ves.  227.     See  also  Clarke 

larger    gift    in    the   event    of    his  v.  Berkeley,  2  Vern.  720 ;   Parnell 

maiTying  with  consent?     Stirling,  v.  Lyon,  1    Ves.  &   B.  479;    jyost, 

J.,  applying  Scott  v.  Tyler,  2  Dick.  p.  1025,  note  {q);  Rishton  v.  Cohb, 

720,  and  Gillet  v.  Wray,  1  P.  Wms.  5  M.  &  Cr.  145. 

284,  and  distinguishing  Reynish  v.  (c)  2  Swanst.  342. 

Martin  {uM  supra),  held  that  the  (cZ)  See  Bullock  v.  Bennett,  1  Kay 

condition  as  to  consent  was  not  in  &  J.  315,  reversed  7  De  G.  M,  &  G. 

terrorem,  and  was  valid.  283. 

(?/)  Stratton  v.    Orimes,   2  Vern.  (e)  ReynishY.  Martin,^  A.i)s.,^Zl; 
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consequence  executors  01  trustees  must  Le  o1)tained(./') ;  tlioup^li  wliero  one  of 
one  ot^hovoral  ^li^'^^i  i'^  ^^'^^^  ^^  ^^^^  cnudition  is  precedent,  it  would  seem  that 
yhoso  consent  the  conseut  of  all  the  survivors  is  sufficient  (//)  :  But  if  the  con- 
is  ic(iu  .  ^-^-^j^^j^  jj^  subsequent,  and  consequently  marriage  without  the 
consent    of    several    persons    is    to    divest    the    legacy,    the 


Clarke  v.  Purler,  19  Ves.  21  ;  Long 
V.  Richdts,  2  Sim.  &  Stu.  179. 
Although  the  word  "  approbation  " 
bo  also  used,  it  would  seem,  that 
the  same  rule  must  prevail:  3[al- 
cohn  V.  O'CaUaghan,  2  Madd.  353; 
Clarke  v.  Parker,  19  Ves.  21.  But 
see  Burhton  v.  Humfrey,  Ambl. 
256,  contra,  where  "  approbatian''' 
was  held  to  include  subsequent  ap- 
proval. 

(/)  Clarke  v.  Parker,  19  Yes.  17. 
The  marriage  may  be  presumed  to 
have  been  by  consent  after  a  lapse 
of  time:  Be  Birch,  17  Beav.  358. 
Where  a  marriage  is  required  to  be 
with  the  consent  of  trustees  gene- 
rally it  is  sufficient  if  the  marriage 
be  had  with  the  consent  of  such  of 
the  persons  named  trustees  as  accept 
the  office:  Worthington  v.  Evans,  1 
Sim.  &  Stu.  165. 

(v)  Dawson  v.  Oliver  -  Massey ,  2 
C.  D.  753,  in  which  case  it  was 
suggested  by  James,  L.  J.,  that 
■where  the  consent  had  to  be  that 
of  parents  if  both  were  dead  the 
legacy  was  discharged  of  the  con- 
dition. But  in  Re  Brown's  Will, 
18  C.  D.  61  (where  the  same  learned 
judge  seems  to  throw  doubt  on  his 
own  dictum,  which,  at  all  events, 
can  only  apply  to  parents),  a  tes- 
tator appointed  his  wife  sole  guar- 
dian of  his  infant  children,  and 
bequeathed  a  legacy  to  each  of  his 
daughters  on  her  attaining  twenty- 
one  years  or  marrying  with  the 
consent  of  her  ' '  guardian  or  guar- 
dians," which  should  first  happen. 
He  gave  the  residue  to  his  wife  for 
life,   and  after  her  death  gave  a 


further  legacy  to  each  daughter 
who  should  attain  twenty-one  or 
marry  with  the  consent  of  her 
guardian  or  guardians.  After  the 
death  of  the  wife,  a  daughter  mar- 
ried under  twenty  -  one  without 
the  consent  of  any  guardian  or 
guardians,  there  being  none.  It 
was  held  that  the  condition  was 
not  complied  with,  it  not  being 
made  inoperative  by  there  being  no 
guardians,  since  guardians  could 
have  been  appointed  by  the  Court ; 
and  the  testator  on  the  language  of 
his  Will  must  be  taken  to  have 
contemplated  such  an  appointment. 
See  also  Green  v.  Green,  2  J.  & 
Lat.  529. 

The  question  may  arise  whether 
in  a  case  where  the  consent  of 
the  executors  is  necessary  the 
power  to  give  this  consent  vests 
upon  the  death  of  all  the  executors 
in  the  representative  of  the  sur- 
vivor (together  with  the  general 
duties  and  powers  of  an  executor), 
or  whether  it  is  confined  to  the 
executors  and  survivor  of  them 
personally,  and  so  terminates  with 
the  death  of  the  last  of  those  to 
whom  it  was  originally  given.  On 
this  point  Lord  Eldon,  in  the  case 
of  Grant  v.  Dyer,  2  Dow.  84,  is 
reported  to  have  said  that  "the 
"  general  course  of  decisions  go  to 
"  confine  the  power  of  giving  or 
' '  withholding  consent  to  those  who 
' '  are  personally  named,  and  not  to 
"  extend  it  to  the  representatives." 
As  to  whether  a  power  is  personal 
or  annexed  to  the  office,  see  Be 
Smith,  [1904]  1  Ch.  139,  ante, 
p.  206. 
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death  of  all  (//)    or  one  of  them  will  discharge  the  condition 
altogether  (/). 

The  next  consideration  is,  what  will  be  a  sufficient  consent:  It  wliatconsent 
has  been  decided,  that  a  general  consent,  given  to  the  legatee 
after  attaining  majority,  will  be  sufficient  (/.) ;  and  further,  that 
an  imconditional  consent,  once  given,  cannot  be  retracted  (/)  ; 
unless  for  good  reasons,  moral  or  pecuniary,  afterwards  dis- 
covered {))t).  But  the  power  of  retractation  is  not  unlimited,  and 
cannot  be  exercised  for  mere  caprice  or  without  just  and  excep- 
tional reasons  («).  The  consent  may,  however,  be  conditional : 
and  then  it  will  be  sufficient  or  not,  according  as  its  condition 
is  or  is  not  performed  (o).  Again,  it  has  been  held  that  consent 
may  be  implied,  as  from  the  circumstance  that  the  executor 
or  trustee  witnesses  the  reception  of  addresses  of  marriage,  and 
intimates  no  disapprobation  ;  for  then  the  maxim  qui  facet,  satis 
loquitur,  applies  (;;).  Lastly,  if  the  legatee  married  in  the  life- 
time of  the  testator  with  his  consent,  or  subsequent  approbation, 
that  is  equivalent  to  a  marriage  after  his  death  with  the  consent 
of  his  executors,  &c.  {q). 

A  first  marriage  with  consent  is  a  sufficient  performance  of  the  second  mar- 

■,         0  1  •  •  1        /  1     I'iage  without 

condition :    and  therefore  a  second  marriage  without  consent,  consent  after 
though  in  the  lifetime  of  the  executor  or  other  individual  whose  ^^^3^^^'^^ 
assent  is  required  in  the  condition,  will  incur  no  forfeiture  (r). 

If  a  bequest  is  made  to  a  legatee  at  twenty- one,  or  upon  mar-  legacy  at 

[h)  Graydonx.  Hichs,  2  Atk.  18  ;  wood  v.  Bulkeley,   10  Ves.  242  ;  Le 

Aislah'e    v.     Rice,    3   Madd.    256  ;  Jeinte  v.  Budd,  6  Sim.  441. 

Orant  v.  Dyer,  2  Dow,  Pari.  C.  73.  (to)    Dashwood    v.    Bulkeley,     10 

(0  Peyton    v.  Bury,  2  P.  Wms.  Ves.    230,    242,    243  ;    Re    Brown, 

626.     See  accord.  Collett  v.  Colldt,  [1904]  1  Ch.  120. 

12    Jur.    N.    S.    180,    coram    Lord  (h)  Re  Broiun,  nhi  supra, 

Eomilly.     In  that  case  the  legacy  (o)    DasJnvood    v.    Bulkeley,     10 

was  given,  payable  on  the  legatee's  Ves.    230  ;    D'Aguilar    v.    Drink- 

attaining  twenty-one  or  marrj'ing  water,  2  Ves.  &  Beam.  225. 

with  her  mother's    consent:    The  {p)  Camphell  y.  Lord  Nctterville, 

mother  died,  and  then  the  legatee,  cited  in  2  Ves.   Sen.   530,  and  in 

being  still  an  infant,  married  :  and  10  Ves.  243. 

it  was  held  that  this  was  a  condition  {q)  Clarke  v.  Berkeley,    2   Vern. 

subsequent,  which  was  discharged  720  ;   Parnell  v.   Lyon,    1    7es.   & 

by  the  mother's  death.  Beam.  472;   Wheehr  v.  Warner,   1 

{k)  Mercer  v.  Hcdl,  4  Bro.  C.  C.  Sim.   &  Stu.   304;    Smith  v.   Cow- 

328 ;     Pollock  v.    Croft,    1    Meriv.  dery,  2  Sim.  &  Stu.  358. 

181.  {r)    Ilutcheson    v.    Hammond,    3 

{I)  Strctnge  Y.  Smith,  Amhl.  263;  Bro.    C.    C.     128;     Crommelin    v. 

Merry  v.  Ryves,  1  Eden,  1 ;  Dasli-  Crommelin,  3  Ves.  227. 

W.E. — VOL.  I.  3  U 
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twenty-one  or 
on  inarriajjo 
■with  consent : 


marriage 
without  con- 
sent before 
attaining 
twenty-one, 
and  subse- 
quent attain- 
ment of  that 


unreasonable 
refusal  of 
consent  by 
executor,  &c., 
controlled  by 
the  Court. 


riago  yai\\  consent,  with  a  clause  of  forfeiture  upon  marriage 
witliout  consent,  if  the  legatee  attains  twenty-one,  the  condition 
is  extinct,  and  a  subsequent  marriage  without  consent  is  no 
forfeiture  (s).  Again,  where  a  bequest  was  made  in  trust  for 
A.  when  and  fto  soon  as  lie  (tttained  ticenf)/-one,  or  married  before 
that  ar/e  wifh  consent  of  guardians ;  but  if  he  should  not  attain 
twenty-one,  or  marry  before  that  age  without  such  consent, 
then  over ;  Sir  William  Grant  held,  that  on  attaining  twenty- 
one,  A.  was  absolutely  entitled,  although  he  had  previous/)/ 
married  without  consent  (/) .  Where  the  bequest  was  to  A.  fo 
he  paid  at  t  went //-one  or  marriage,  but  if  A.  died  under  twenty- 
one,  or  married  without  the  consent  of  B.,  then  over,  Lord 
Hardwicke  held  that  marriage  during  minority,  without  eon- 
sent,  was  a  forfeiture  (?^).  The  distinction  between  these  two 
cases  may,  perhaps,  be  discovered  by  considering,  that  in  the 
former  case  the  legacy  is  given  on  a  condition  precedent,  upon 
the  happening  of  one  of  two  events,  viz.,  marriage  with  consent 
or  the  attainment  of  twenty-one,  and  the  legacy  vests,  if  either 
contingency  happens ;  whereas  in  the  latter,  the  condition  is 
subsequent  and  the  vested  interest  to  be  determined,  if  either  of 
two  events  happens,  viz.,  his  death  before  twenty-one,  or  marriage 
without  consent  (,r) . 

Before  leaving  this  subject,  it  must  be  observed,  that  if  an 
executor  or  trustee,  whose  consent  is  required  by  the  Will  to  the 
marriage  of  a  legatee,  refuse  to  execute  his  power  by  consenting, 
the  Court  will  direct  an  inquiry  into  the  proposed  marriage,  and 
as  to  its  propriety ;  and  further,  if  the  marriage  should  be  found 


(s)  Deshody  v.  Boyville,  2  P. 
Wms.  547  ;  Knapp  v.  Noyes,  Ambl. 
662.  On  tlie  same  principle,  where 
the  testator  gave  his  daughter  400/. 
to  be  paid  in  twelve  months  after 
his  death,  but  if  she  married  John 
Osborn,  then  he  revoked  the  legacy 
and  gave  her  a  shilling  in  lieu  ;  and 
she  married  fourteen  months  after 
his  death ;  Lord  Eosslyn  ordered 
her  to  be  paid  the  legacy  of  400/. 
with  interest :  Osborn  v.  Brown,  5 
Ves.  527. 

{t)  Austen  v.  Halsey,  13  Ves.  125. 
See  also  Kniyht  v.  Camfvon,  14  Ves. 
389 ;  CoUett  y.  CoUett,  12  Jiir.  N.  S. 


ISO,  by  Lord  Eomilly,  M.  E. 

(»)  CJiaicncey  v.  Oraydon,  2  Atk. 
016. 

(.r)  If  a  legacy  should  be  given 
payable  upon  marriage  with  con- 
sent of  tnistees  under  twenty- one  ; 
and  the  legatee  many  without  con- 
sent under  twenty-one,  and  then 
marry  a  second  time,  having  at- 
tained majority;  it  may  be  ques- 
tioned, whether  on  such  second 
marriage,  the  legatee  would  be- 
come entitled  to  the  legacy :  Clif- 
ford V.  Beaumont,  4  Euss.  Chanc. 
Cas.  325.  But  see  Beaumont  y. 
Squire,  17  Q.  B.  905. 
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suitable,  will  receive  proposals  for  a  settlement  on  the  legatee 
and  issue  of  the  marriage  (//) . 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will  be  Legacies  to 

GXGCiitors  * 

proper  to  advert  to  the  rules  established  with  respect  to  legacies 
given  to  executors. 

Where  legacies  are  given  to  persons,  in  the  character  of  exe-  given  in  that 

cli3,r8.ctGi'  Jirc 

cutors,  and  not  as  marks  of  personal  regard  only,  such  bequests  on  condition 
are  considered  to  be  given  upon  an  implied  condition,  viz. :  that  ^j^  ^°^]^^\"^ 
the  parties  clothe  themselves  with  the  character  in  respect  of 
which  the  benefits  were  intended  for  them  (;:).  "Nothing  is  so 
clear,"  said  Lord  Alvanley,  in  Harrison  v.  Roicley  [a),  "  as  that 
if  a  legacy  is  given  to  a  man,  as  executor,  whether  expressed  to 
be  for  care  and  pains  or  not,  he  must,  in  order  to  entitle  himself 
to  the  legacy,  clothe  himself  with  the  character  of  executor"  {b). 

It  has,  however,  been  held  on  two  occasions  (f),  by  Shadwell,  but  rnle  does 
Y.-C,  that  this  rule  does  not  extend  to  the  case  of  a  residue :  a  residue: 
and  his  Honour  said  there  was  no  case  which  decided  that  an 
executor  should  be  deprived  of  his  right  to  a  residue,  or  a  share 
of  a  residue,  given  to  him,  because  he  did  not  prove  the  Will. 

In  order  to  make  a  proper  application  of  this  rule,  two 
inquiries  are  necessary  :  First,  When  shall  a  legacy  be  regarded 
as  given  to  a  man  in  the  cJiaracter  of  executor  :  Secondly,  What 
shall  be  a  sufficient  assumption  of  the  character  of  executor  to 
entitle  the  legatee,  when  a  legacy  is  so  given. 

First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee  wliere  a 
in  the  character  of  executor :  The  presumption  is  that  a  legacy  be'^ regarded 
to  a  person  appointed  executor  is  Sfiven  to  him  in  that  character,  ^^  ^^^®°  *° 

,,'■,'-  .  ~     .  'an  executor 

and  it  is  on  him  to  show  something  in  the  nature  of  the  legacy,  in  that 
or  other  circumstances  arising  on  the  Will,  to  repel  that  pre- 
sumption {(I).     Thus,  in  ReedY.  Devaynes  (e),  the  testator  gave 

[y)  Clarhe  v.  Parker,  19  Ves.  18,  even   after  the  hearing :    Reed  v. 

19  ;   Goldsmid  v.  Goldsmid,  19  Ves.  Devaynes,  2  Cox,  285;  posf,  p.  1031, 

368.  note  {t). 

(2)  Ahhot  v.  Massie,  3  Ves.  148;  (c)  Griffiths  v.    Pruen,    11    Sim. 

Freeman  Y.  Fairlie,  3  Meriy.  31.  202;     Christian    v.     Devereux,     12 

(rt)  4  Ves.  216.  Sim.    264.      See    also    Compton  v. 

(6)  It  will    make   no   difference  Bloxham,  2  Coll.  201. 
that    the    executor    is    aged    and  {d)  Stackpoole  v.  Howell,  13  Ves. 

incapable    by  bodily    and    mental  417 ;    lie  Appleton,  29  C.  D.  893. 

infirmities   of    proving    the  Will :  Parol    evidence    is    admissible    to 

Hanbury  v.  Spooner,  5  Beav.  630 ;  

Re  Haivkins'  Trust,  33  Beav.  o70.  (e)  3   Bro.   C.   C.   95.     See  post. 

But  he  may  prove  it  at  any  time,  p.  1030,  note  (r). 
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but  presump- 
lion  capable 
of  being- 
rebutted  : 


legacies  to  certain  persons  by  the  description  of  "  my  very  good 
friends,"  and  in  the  further  part  of  tlio  Will  desired  them  to 
act  as  executors  :  One  of  those  persons,  who  had  not  proved  the 
"Will,  or  acted  as  executor,  claimed  his  legacy :  But  Lord 
Alvauloy  said,  that  an  executor  so  appointed  could  not  claim 
his  legacy  without  acting,  or  at  least  proving  the  Will.  So  in 
Siacl-poo/e  v.  Hoicc//  {/),  the  testator  devised  his  real  and 
personal  estates  to  the  plaintiff,  and  the  defendants  Howell  and 
Maherly,  upon  various  trusts,  and  appointed  them  executors : 
He  afterwards  made  two  codicils  by  which  he  gave  to  those 
three  persons  legacies,  not  expressly  as  trustees  or  executors, 
but  by  their  names  and  descriptions :  and  the  legacies  by  the 
first  codicil  were  classed  together,  and  of  equal  amounts,  as 
were  those  in  the  second  :  The  plaintiff  renounced  probate,  and 
he  nevertheless  claimed  the  legacies  :  But  Sir  Wm.  Grant  held, 
that  he  was  not  entitled.  Again,  in  Piggott  v.  Green  (g),  a 
testratix  gave  legacies  of  100/.  each  to  A.,  B.,  and  C,  and  in  a 
subsequent  part  of  her  Will  she  appointed  them  her  executors  : 
In  the  preceding  clauses,  she  made  devises  and  bequests  "  to  her 
executors  thereinafter  named,"  and  "  to  her  executors  and 
trustees  :  "  A.  neither  proved  nor  acted :  and  Sir  L.  Shadwell, 
V.-C,  held,  that  he  was  not  entitled  to  the  legacy  (//). 

But  this  presumption  will  be  rebutted,  if  it  should  appear, 
either  from  the  language  of  the  bequest,  or  from  the  fair  con- 
struction of  the  whole  Will  (/),  that  the  bequest  to  a  person, 
who  is  named  executor,  is  given  to  him  independently  of  that 
character ;  and  then  the  legatee  will  be  entitled  to  receive  the 
legacy,   whether   he   accepts   the   office   or   not  (/>•).     Thus,   in 


rebut  this,  as  well  as  every  other, 
presumption:  Be  Appleton,  ibid., 
per  Cotton,  L.  J.,  895  ;  Fry,  L.  J., 
duhitante.  The  former  learned 
judge,  as  mil  be  seen,  doubts  the 
qualification  contained  in  the  words 
of  the  text  "  arising  on  the  Will." 

(/)  13  Yes.  417. 

{(j)  6  Sim.  72. 

(A)  See  also  Barher  y.  Barher, 
3  Mylnc  &  Cr.  688;  post,  pp.  1213, 
1214. 

(/)  But  see  anie,  p.  1027,  note  [d), 
as  to  the  suggested  admissibility  of 
parol  evidence. 

(/.')  The  fact  of  a  legacy  being 


payable  to  a  legatee  (who  is  named 
as  one  of  the  executors)  after  the 
death  of  a  tenant  for  life  rebuts  the 
presumption  that  the  legacy  was 
given  to  him  in  his  character  of 
executor  :  Be  Reeve's  Trusts,  4  C.  D. 
841.  The  mere  fact,  however,  that 
the  gift  of  the  legacy  precedes  the 
ajipointment  of  the  legatee  as  exe- 
cutor or  that  the  legacies  to  several 
persons  appointed  executors  differ 
either  in  their  amount  or  subject 
matter  is  not  enough  by  itself  to 
rebut  the  presumption :  Be  Ap>pJe- 
toii,  29  C.  D.  893.  In  this  last 
decision  the  Court  of  Appeal  ques- 
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Uumbenfon  v.  Humberstoii  (/),  the  testator,  as  an  encouragement 
to   his   executors    (who   were   four)    to   accept  the   trust    and 
executorship,  gave  to  each  of  them  100/.  and  12/.  for  mourning, 
and  to  each  a  ring,  and   10/.  a-year  for  their  trouble :  And 
Lord  Chancellor  Cowper  held  that,  notwithstanding  the  con- 
dition of  the  acceptance  might  seem  to  run  to  all  the  legacies, 
yet  the  executors,  though  they  did  not  act,  should  have  their 
rings  and  mourning,  these  being  intended  for  them  immediately, 
and  not  to  wait  their  time  of  acceptance ;  but  that  they  should 
not  have  their  100/.  and  the  annuity  of  10/.  each.     So  in  Dix  v. 
Reed  {m),  the  testator  made  the  following  bequest : — "  I  give  to 
AVilliam  Eeed  and  John  Baugley  50/.  each,  whom  I  nominate 
and   appoint   executors   in  trust   to  this  my  Will :    the   said 
bequests  to  be  upon  condition  of  their  taking  upon  them  the 
trusts  hereinafter  mentioned :  "    In  a  subsequent  part  of  the 
AVill,  the  testator  added,  "  I   give   unto   my  cousin,   Thomas 
King,  the  sum  of  50/.,  whom  I  appoint  as  joint  executor  in  trust 
in  this  my  "Will :  "  Eeed  and  Baugley  proved  the  Will ;  but 
King  declined  proving  it,  and  did  not  interfere  in  the  trusts  : 
It  was  insisted  that  he  was  not  entitled  to  the  legacy  of  50/. : 
The  Master  reported  the  legacy  to  be  due,  but  an  exception 
was  taken  to  the  report :    And  Sir  John  Leach,  V.-C,  over- 
ruled the   exception,    observing,  that   he   considered   the   gift 
rather  intended  in  respect  of   the   legatee's  relationship  than 
of  his  office.     So  in  Bubb  v.    Yelvcrton  (n),  where   a   testator 
appointed  his  "  friend  "  P.  his  executor,  and  gave  him  a  legacy 
"  as  a  remembrance,"  and  P.  did  not  act  as  executor,  it  was  held 
by  Lord  Eomilly,  M.  E.,  that  he  was  entitled  to  the  legacy 
without  proving  the  Will. 

So  in  Burgess  v.  Burgess  (o),  a  legacy  given  to  the  testator's 
trustees  and  executors,  os  a  mark  of  Ms  respect  for  them,  was  held 
by  Knight  Bruce,  V.-C,  not  to  be  revoked  by  a  codicil 
appointing  other  trustees  and  executors  in  their  room,  and 
giving  a  legacy  of  equal  amount  to  the  newly-appointed  trustees 
and  executors,  in  similar  language  {p). 

tioneUfhe  case  oi.  Jewis  y.  Laivrence,  (/)  1  P.  Wms.  333. 

L.  E.  8  Eq.  345,  in  -which  it  was  [m)  1  Sim.  &  Stu.  237. 

held    that    the  inequality    iu    the  {n)  L.  E.  13  Eq.  131. 

subjectmatter  of  the  bequests  made  (o)  1  Coll.  367. 

to  two  legatees,  each  of  whom  was  ( j^)  See  also   Compton  v.   Blox- 

named  executor,  loas  sufficient  to  ham,  2  Coll.  201,  202,  where  the 

rebut  the  above  presumption^  same  judge  said  that  the   Courtij 
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Again,  iu  Cockerel  I  v.  Fxirhrr  [q),  Vi  testator,  after  giving  a 
legacy  to  his  friend  and  partner,  Mr.  Palmer,  appointed  him 
one  of  his  executors,  and  made  other  devises  and  bequests  in 
his  favour,  so  that  Mr.  Palmer  was  entitled  under  the  AVill 
to  much  greater  benefits  than  any  of  the  other  executors; 
By  a  codicil,  in  which  Mr.  Palmer  was  described  as  one  of 
tlie  executors,  a  further  legacy  was  bequeathed  to  him  :  And 
Lord  Eldon,  C,  held  that  these  legacies  were  not  given  to 
him  in  his  character  of  executor:  But  his  Lordship  took 
occasion  to  lament  the  infringement  of  the  old  simple  rule, 
that  if  a  man  was  named  executor,  and  had  a  legacy  given  to 
him,  ho  should  not  have  the  legacy,  if  he  did  not  take  the 
office  (r).  So  in  IFihks  v.  Da  vies  (.v),  where  a  testator  by  a 
codicil  gave  to  M.  200/,,  and  named  him  joint  executor  with 
the  executors  in  the  Will ;  and  in  case  the  testator's  son 
should  die  lunatic,  then  he  gave  200/.  to  the  said  M. ;  it  was 
held,  by  Stuart,  Y.-C,  that  the  latter  gift  was  not  annexed  to 
the  office, 
^•luit  i«  a  Secondly,  What  will  be  a  sufficient  assumption  of  the  cliaracter 

assumption  of  of  exccutor,  to  entitle  the  legatee,  when  a  legacy  is  given  to 
satlSy  thf      ^i^3i  in  that  character  ?     If  the  legatee  prove  the  Will  with  an 
condition.        intention  to  act  under  it,  that  will  be  a  sufficient  performance  of 
the  condition :  or  if  he  unequivocally  manifest  an  intention  to 
act  in  the  executorship,  as  by  giving  directions  about  the  funeral 
of  the  testator,  and  be  prevented  by  death  from  further  entering 

had  struggled  against  the  effect  the  principal  decision  of  the  same 
of  a  general  rule,  the  propriety  learned  judge  in  Reed  v.  De- 
of  which  had  been  doubted.  See  vaijncs  (stated  ante,  p.  1027),  inas- 
also  i?e  Denly,  3  De  G.  F.  &  J.  much  as  it  appears  from  the  re- 
350.  port  in  Cox,  that  the  legacy  was 
(q)  2  Euss.  Chanc.  Cas.  585.  given  to  the  executors,  *'  as  a  mark 
(r)  Lord  Alvanley,  in  Reed  v.  of  my  gratitude  for  the  friendship 
Devaynes,  2  Cox,  285,  said  that  he  they  have  shown  me :  "  which 
thought  a  child,  who  had  a  por-  words,  it  would  seem,  would  re- 
tion  left  him  by  a  "Will,  in  which  but  the  presumption  that  the  be- 
he  was  appointed  executor,  could  quest  was  given  to  them  in  their 
not  take  the  portion  unless  he  character  of  executors, 
acted  as  executor  :  But  this  may  (s)  1  Sm.  &  G.  475  ;  22  L.  J.  Ch. 
be  considered  inconsistent  with  the  497.  See  Re  Ajq^Ieton,  29  C.  D. 
more  recent  authorities :  And  the  893,  in  which  this  case  is  ex- 
same  remark,  perhaps,  applies  to  plained. 
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upon  his  office,  that  will  also  be  a  performance  of  the  condi- 
tion {t) .  Thus  in  Harrinon  v.  Rou-Iei/  {u) ,  the  testatrix  bequeathed 
to  her  executors  100/.  each  for  their  care  and  loss  of  time  :  One 
of  the  executors  survived  the  testatrix  so  short  a  time,  that  he 
was  prevented  from  joining  with  his  co-executors  in  proving  her 
Will,  but  he  concurred  with  them  in  giving  directions  respecting 
her  funeral,  and  in  paying  certain  sums  for  burial  fees,  making 
the  coffin,  and  opening  the  vault,  in  consequence  of  those  direc- 
tions :  And  Lord  Alvanley  decided  that  his  executors  were 
entitled  to  the  legacy.  In  this  case  his  Lordship  declined  to 
determine  whether,  if  the  executor  had  died  without  kno^dng 
that  he  was  aj^pointed  executor,  or  manifesting  any  intention  to 
take  upon  him  the  trust  (as  if  he  had  died  at  a  distance,  before 
the  information  reached  him) ,  he  would  have  been  entitled  (x) . 

In  HoIUngsicorth  v.  Grasett  {>/),  a  testator  bequeathed  his 
residuary  estate  to  A.,  the  executor  and  trustee  of  his  Will; 
with  a  gift  over  in  case  of  the  death  of  A.,  so  that  he  might  not 
be  enabled  to  perform  the  duties  thereby  required  of  him  :  A. 
proved  the  Will,  but  died  before  he  had  fully  performed  the 
trusts  of  it :  And  it  was  held  by  Sir  L.  Shadwell,  Y.-C,  that 
A.,  by  merely  proving  the  Will,  entitled  himseK  to  the  residue 
absolutely. 

But  the  conduct  of  an  executor,  after  pro^ang  the  Will  may 
be  such  as  to  demonstrate,  that  instead  of  a  bond  fide  intention 
to  execute  the  trusts,  he  procured  probate  as  a  means  of  enabling 
him  to  violate,  in  the  grossest  manner,  the  confidence  reposed  in 
him  by  the  testator :  In  such  a  case,  the  mere  act  of  proving  the 

{t)  If   an   executor  proves,    and  cutor  had  sufficiently  shown  an  in- 
hond  fide  acts  as  such,  any  time  tention  to  act  under  the  trusts  of  the 
before  the  real  business  of  adminis-  Will,  to  entitle  his  representative  to 
tering  the  estate  is  concluded,  he  the  legacy :  Lewis  v.  Matheivs,  L. 
is  entitled  to  his  legacy  :   Anger-  E.  8  Eq.  277. 
taannw.  Ford,  29  Beav.  349;   ante,  (  \  ±^J^      910 
p.  1027,  note  {h).     So  where  an  ex- 
ecutor, to  whom  a  legacy  was  left  (^)  4  Ves.  215.     In  Brydges  v. 
for  his  trouble,  being  in  Australia  Wotton,    1   Yes.   &   Beam.    134,   a 
at  the  death  of  the  testator,  sent  trustee    dying     nineteen    months 
home  a  power  of  attorney,  under  after  the  testatrix,  without  having 
which  another  person  administered  acted,   was    held    entitled    to    the 
the   estate,    and  under   which  the  legacy  given  as  a  token  of  regard, 
rents   of  the  real   estate  were  re-  and  a  recompense  for  his  trouble ; 
ceived,    and    the    executor    died,  no  refusal  or  neglect  to  act,  where 
without  proving  the  Will,  it  was  necessary,  appearing, 
held  by  Malius,  V.-C. ,  that  the  exe-  {ij)  15  Sim.  52. 
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"WHicro  au 
annuity  given 
to  an  execu- 
tor, ' '  for  his 
trouble ' '  shall 
cease. 


Bequest  of  a 
' '  handsome 
gratuity"  to 
executors. 


Probate  of  the 
Will  is  an 
acceptauce  of 
the  office  of 
trustee. 

Liability  of 
executor 
legatee 
accepting 
the  office. 


Will  cannot  entitle  him  to  the  legacy  meant  for  him.  Thus  iu 
Harford  v.  Brouidnrj  (z),  Mr.  Morris  (one  of  four  executors)  had 
a  legacy  of  1,500/.  and  an  annuity  of  100/.  given  to  liim  by  the 
testator,  upon  proving  the  Will,  and  taking  ujion  himself  the 
execution  of  it :  Morris  concurrcMl  in  tlic  ])rol)alo,  and  sliortly 
afterwards  eloped  with,  and  married  abroad,  the  infant  daughter 
of  the  testator,  who  was  beneficially  interested  under  the  Will : 
W^ith  the  exception  of  probate,  Morris  never  acted  as  executor, 
and  in  consequence  of  his  misconduct,  he  was  restrained  by  the 
Court  of  Chancery  from  interfering  in  the  trust  of  the  Will : 
And  Lord  Thurlow  determined,  that  Morris's  concurrence  in  the 
probate,  under  these  circumstances,  did  not  entitle  him  cither  to 
the  legacy  or  the  annuity. 

In  Bahcr  v.  Blartin  {a),  a  testator  directed  that  100/.  should 
be  annually  paid  to  one  of  his  executors,  for  his  trouble  in 
superintending  his  concerns,  until  a  final  settlement  of  his  affairs 
should  take  place  ;  The  executor  proved  and  acted :  Some  time 
after  the  testator's  death,  a  suit  was  instituted  for  the  adminis- 
tration of  his  estate,  but  no  receiver  was  appointed,  and  some 
of  the  assets  were  still  outstanding :  Sir  L.  Shadwell,  V.-C, 
held  that  the  annuity  did  not  cease  on  account  of  the  institution 
of  the  suit. 

A  request  by  a  testator  that  a  handsome  gratuity  should  be 
given  to  each  of  his  executors,  is  void  for  uncertainty  (b) .  But 
a  gift  of  reasonable  remuneration  to  an  executor  for  his  trouble 
is  effectual,  and  the  Court  will  act  on  the  measure  of  the  bequest 
suj)plied  by  the  testator,  and  ascertain  how  much  ought  to  be 
expended  {c). 

In  conclusion,  it  may  be  mentioned,  that  where  personal  pro- 
perty is  bequeathed  to  executors  as  trustees,  the  probate  of  the 
Will  is  an  acceptance  of  the  trusts  (d) . 

In  the  casB  of  Messenger  v.  Andrews  (e),  a  testator  gave  a 
specific  bequest  to  A.,  and  directed  that,  in  consideration  of  the 
bequest,  A.  should  pay  his  debts ;  and  made  A.  his  residuary 
legatee  and  executor  :  And  Lord  Lyndhurst,  C,  held,  that  the 
payment  of  the  debts  was  a  condition  annexed  to  the  specific 
bequest,  and  that  if  A.  accepted  the  bequest,  he  was  bound  to 


(z)  1  Cox,  302. 
(o)  8  Sim.  25. 

(i)  Juhber  v.  Jubber,  9  Sim.  503. 

(c)  Jackson  v.  HamiUon,  3  J.  »& 

Lat.  702  ;    Buckley   v.  Buckley,    19 


L.  E.  Ir.  544 ;  Theobald  on  Wills, 
5tli  edit.  664. 

{d)  Mucklow  V.  Fuller,  Jacob, 
198. 

(e)  4  Euss.  Chanc.  Cas.  478. 
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pay  the  debts,  though  they  should  far  exceed  the  amount  of  the 
property  bequeathed  to  him. 

In  Uenvcll  v,  JV/iita/icr  {/),  the  testator  directed  his  just 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  by  his 
executor  thereinafter  named :  And  Sir  John  Leach,  M.  R.,  held, 
that  this  was  a  condition  imposed  upon  the  executor,  to  satisfy 
the  testator's  debts  and  funeral  expenses  as  far  as  all  the 
property,  which  he  derived  under  the  testamentary  disposition, 
would  extend,  whether  real  or  personal. 

In  conjunction  with  the  subject  of  conditional  legacies,  it  may  Legacies 
be  proper  to  mention,  that  where  there  is  a  bequest  of  money  to,  enjoyed  in  a^ 
or  in  trust  for,  legatees  absolutely,  but  with  a  direction  for  the  particular 
enjoyment  or  application  of  the  money  in  a  particular  mode,  for  applied  in  a    ^ 
their  benefit,  as  where  it  is  given  to  purchase  an  annuity  for  the  Particular 
legatee  ((/),  or  to  place  him  out  apprentice  {/i),  or  to  enable  him 
to  take  holy  orders  («"),  or  "  towards  purchasing  a  country  resi- 
dence" (/i),  the  legatees  will  be  entitled  to  receive  the  capital 
money  immediately,  regardless  of  the  particular  modes  directed 
for  the  enjoyment  or  application  (/). 

Cases  also  occur  where  the  testator  gives  a  present  interest  in  ™^e  as  to 
money  to  a  legatee,  though  the  application  of  it  is  to  be  regulated  with  a  revoca- 
by  the  discretion  of  some  one  else  (;»).    As  to  such  cases,  the  rule  ^^^P^  quah- 
is,  that  where  a  legacy  is  given,  but  the  application  of  it  is  pre-  them  for  pur- 
scribed  by  the  testator  himself,  or  left  by  him  to  the  discretion  ^^^^^  ^  ^^ 
of  some  other  person  if  that  discretion  is  not  exercised,  or  an 
accident  happens  which  prevents  the  employment  of  it  in  the 
way  which  is  contemplated,  the  gift  prevails :    The  mode  of 
application  may  fail,  but  that  will  not  interfere  with  the  sub- 
stance of  the  gift  (;?). 

But  here  it  may  be  advisable  to  refer  to  an  important  distiuc- 

{/)  3  Euss.  Chanc.  Cas.  343.    See  (0  Barton  v.  C'ooA-«i,  5  Ves.  463, 

also  Dover  v.  Gregory,  10  Sim.  393,       by  Lord  Alvauley. 
399.  (k)  Knox  v.  Hotham,  15  Sim.  82. 

(g)  Ante,  p.  946:  but  the  legatee  J'^'>  ^^^  ^^^«  ^''^''  ^'  ^'"^'''^  ^^ 

•       \      ^.■l.^    w  •      XT,  -x  1  Sim.  266 ;  Noel  v.  Jones,  ibid.  309 ; 

IS  not  entitled  to  receive  the  capital  „    ,„  ,    m  t  \ 

•1         ,1         •  Ti-       1  Me  Skinner  8  Trusts,  1  Johns.  &  H. 

money  -where  there  is  a  conditional  „      ^  , 

v    ..•'.■  ..■        r,     -XT,  •.  102;    Be    Johnston,    [1894]    3    Ch. 

limitation  cutting  short  the  annuity  '    l         j 

on  the  happening    of    a  specified  ,\    ~       , 

i.     Tj  i^  i\r       o  n  T\   1  .o  ("0  (■rough  V.  Bult,  16  Sim.  4.5. 

event:  Hattony.  May,  Z  CD.l'^S,  )  /  ,  ^. 

^  (?0  Gough  V.  BuU,  16  Sim.  54  ;  by 

(7i)  Barlow    v.    Grant,    1    Yern.       Lord  Cottenham ;  Lord  Lonsdale  v. 

255 ;  Nevill  v.  NeviU,  2  Vern.  431  ;       Berchtoldt,  3  Kay  &  J.  185  ;  Presant 

Barton  v.  Cooke,  5  Ves.  461.  v.  Goodwin,  1  Sw.  &  Tr,  544. 
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tion  with  respect  to  "Wills  in  which  there  is  first  a  gift  absolute 
in  form,  and  tlion  a  revocation  or  qualification  of  it  for  purposes 
which  fail.  As  to  such  bequests,  the  rule  is,  that  if  the  testator 
leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee's  enjoyment  of  it  to  secure  certain  objects 
for  the  benefit  of  the  legatee — upon  failure  of  such  objects,  the 
absolute  gift  prevails  (o) :  But  if  there  is  no  absolute  gift,  as 
between  the  legatee  and  the  estate,  but  particular  modes  of 
enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail, 
the  legacy  forms  part  of  the  testator's  estate,  as  not  having,  in 
such  event,  been  given  away  from  it  [p). 


(o)  CampheU  v.  Brownriyg,  1 
Phill.  301 ;  Hancock  v.  Watson, 
[1902]  A.  C.  14,  22,  where  Lord 
Davey  says  :  ' '  For,  in  my  opinion, 
it  is  settled  law  tliat  if  yon  find  an 
absolute  gift  to  a  legatee  in  the 
first  instance,  and  trusts  are  en- 
grafted or  imposed  on  that  absolute 
interest  which  fail,  either  from 
lapse  or  validitj^  or  any  other 
reason,  then  the  absolute  gift  takes 
effect  so  far  as  the  ti'usts  have 
failed  to  the  exclusion  of  the  resi- 
duary legatee  or  next  of  kin  as  the 
case  may  be." 

[p)  Lassence  v.  Tierney,  1  Mac. 
&  G.  551,  561,  562,  by  Lord  Cot- 
tenham,  in  his  judgment,  in  which 
the  previous  authorities  are  exa- 
mined. See  also  Gompertz  v.  Ooin- 
pertz,  2  Phill.  107  ;  Bell  v.  Jackson, 
1  Sim.  N.  S.  547  ;  Cooper  v.  Man- 
tdl,  22  Beav.  231  ;  Re  Richards,  50 
L.  T.  22.  And  see  in  Re  Wikock, 
[1898]  1  Ch.  95,  where  a  testator 
by  his  Will  bequeathed  his  per- 
sonal estate  to  his  two  daughters 
equally.  By  codicil  he  directed 
that  "  instead  of  such  bequests  in 
the  manner  expressed  in  my  said 
Will  to  such  daughters  absolutely  " 
his  executors  should  stand  pos- 
sessed of  his  personal  estate  upon 
trust  in  moieties  for  his  daughters 


for  life  and  then  to  their  children. 
There  was  no  gift  over  in  the  event 
of  a  daughter  dying  without  issue. 
One  daughter  died  without  issue 
having  disposed  of  her  moiety  by 
her  Will.  It  was  held  (following 
Doe  V.  Marchant,  6  Man.  &  G.  813) 
there  was  no  intestacy  as  to  the 
moiety  given  to  the  deceased 
daughter.  See  also  per  Lord  Cairns 
in  KeUd  v.  Kellet,  L.  E.  3  H.  L. 
160,  where  his  lordship  says,  "  The 
principle  is  perfectly  clear  that 
where  you  have  a  distinct  disposi- 
tion made  by  a  Will,  that  disposi- 
tion cannot  be  revoked  by  a  codicil 
except  through  the  medium  and  use 
of  words  equally  clear  and  distinct." 
A  gift  for  maintenance  and 
education  has  been  held  to  deter- 
mine with  minority,  as  in  Bad- 
ham,  V.  Mee,  1  Euss.  &  M.  631. 
See  also  Gardner  v.  Barker,  18 
Jm'.  N.  S.  508.  But  it  seems 
from  the  case  of  Soames  v.  Martin, 
10  Sim.  287,  followed  in  Wilkins 
V.  Jodrell,  13  C.  D.  564,  in  pre- 
ference to  Gardner  v.  Barker,  that 
there  is  no  general  rule  that  main- 
tenance in  such  a  gift  will  be 
limited  to  minority  and  not  ex- 
tended to  life.  See  also  Knapp  v. 
Noycs,  Ambl.  661 ;  Re  Booth,  [1894] 
2  Ch.  282. 
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SECTION  VII. 

Of  CiDmilafivc  Legacies. 

Legacies  are  said  to  be  cumulative,  as  coutradistiuguished 
from  sucli  as  are  merely  repeated.  Where  the  testator  has  twice 
bequeathed  a  legacy  to  the  same  person,  it  becomes  a  question 
whether  the  legatee  be  entitled  to  both,  or  one  only :  i.e.,  whether 
the  second  legacy  shall  be  regarded  as  merely  a  repetition  of  the 
prior  bequest ;  or  whether  it  shall  be  construed  as  an  additional 
bounty,  and  cumulative  to  the  former  benefit.  On  this  point, 
the  intention  of  the  testator  is  the  rule  of  construction  {q). 

The  cases  in  which  this  question  arises,  may  be  classed  under 
two  heads :  1st,  Where  there  is  no  e\adence  of  the  testator's 
intention  apparent  on  the  face  of  Will ;  2nd,  Where  there  is 
such  internal  evidence. 

1st.  Where  there  is  no  internal  evidence  of  intention,  the  let.  Where 
following  propositions  of  law  ajjpear  to  be  established  : —  internal ^° 

I.  If  the  same  specific  tlii)t(j  is  bequeathed  ticice  to  the  same  f^idence  of 
legatee  in  the  same  Will,  or  in  the  Will,  and  again  in  a  codicil, 

in  that  case  he  can  claim  the  benefit  only  of  one  legacy,  because 
it  could  be  given  no  more  than  once  (>■) . 

II.  Where  two  legacies  of  quantity  of  equal  amount  are  be- 
c[ueathed  to  the  same  legatee  in  one  and  the  same  instrument, 
there  also  the  second  bequest  is  considered  a  mere  repetition, 
and  he  shall  be  entitled  to  one  legacy  only  {s). 

III.  Where  two  legacies  of  quantity  of  unequal  amount  are 
given  to  the  same  person  in  the  same  instrument,  the  one  is  not 
merged  in  the  other,  but  the  latter  shall  be  regarded  as  cumula- 
tive, and  the  legatee  is  entitled  to  both(?'). 

IV.  Lastly,  where  two  legacies  are  given  simpliciter  to  the 
same  legatee  by  different  instruments,  in  that  case,  also,  the  pre- 

(7)  Ridges  v.   Morrison,    1    Bro.  in  notis ;  Garth  v.  IlcyricJc,  1  Bro. 

C.   C.  389 ;   Coote  v.  Boyd,  2  Bro.  C.  C.  30 ;  Holford  v.  Wood,  4  Ves. 

C.  C.  527;  Toller,  334;  LoWy   v.  75;  Manniny  v.  Thesiger,  3  M.  & 

Stocks,  19  Beav.  393.  K.  29. 

(r)  Toller,  335;    Suisse  y.  Low-  (t)  Swinb.  Pt.  7,  s.  21,  pi.   13; 

tJier,  2  Hare,  424,  432.  Curry  v.  Pile,  2  Bro.  C.  C.  225 ; 

(s)  Swinb.  Pt.  7,  s.  21,  pi.  13 ;  Windliam  v.  WindJiam,  Finch,  H. 

Godolpb.  Pt.  3,  c.  26,  s.  46 ;  Oreen-  267  ;   Yockney  v.  Hansard,  3  Hare, 

u-ood  V.  Greeniuood,  1  Bro.  C.  C.  30,  620,  622. 
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sumption  is,  that  the  hitter  is  cumulative,  whetlior  its  amount 
bo  equal  [u]  or  unequal  {.r)  to  the  former  (//). 

It  may  ho  ohservcd  here,  tliat  if  the  Court  of  Prohate  has 
granted  probate,  r/.s-  of  a  Will  and  codicil,  this  is  conclusive  of 
the  fact  of  their  beinj^  distinct  instruments,  tliougli  written  on 
the  same  paper  {z).  So  if  two  instruments  have  been  udmittod 
to  probate  in  the  Court  of  Probate  as  one  testament,  a  Court  of 
Construction  is  bound  to  consider  them  as  such  {a) . 


(«)  Swiub.  Pt.  7,  s.  21,  pi.  13; 
Godolph.  Pt.  3,  c.  2G,  s.  40 ;  Widlop 
V.  Ilewett,  2  Clianc.  Eep,  70 ;  New- 
port V.  Kynaston,  Fincli,  E.  294  ; 
Baillie  v.  ButterfieU,  1  Cox,  392  ; 
James  v.  Semmens,  2  H.  Blackst. 
219;  Benyon  v.  Benyon,  17  Ves. 
34  ;  Forbes  v.  Lawrence,  1  Coll. 
495 ;  Lee  v.  Pain,  4  Hare,  210. 
But  not,  apparently,  where  the 
instruments  are  executed  at  the 
same  time :  Whyte  v.  Whyte,  L.  E. 
17  Eq.  50. 

(,r)  Pitt  V.  Pidyeon,  1  Chauc. 
Cas.  301  ;  Masters  v.  Masters,  1  P. 
Wms.  423  ;  Hooley  v.  Hatton,  2 
Dick.  461  ;  Hodges  v.  Peacock,  3 
Yes.  735 ;  Wray  v.  Field,  6  Madd. 
300  ;  Mackenzie  v.  Mackenzie,  2 
Euss.  Chanc.  Cas.  272,  273 ;  Wat- 
son  V.  Reed,  5  Sim.  431 ;  Ouy  v. 
Sharp,  1  M.  &  K.  589  ;  Gordon 
V.  Hoffman,  7  Sim.  29.  In  the 
last  case,  the  testator,  by  his 
"Will,  gave  to  his  son  a  legacy  of 
three  thousand  pounds,  and,  by 
a  codicil,  a  legacy  of  4,000?.  in. 
addition  to  the  legacy  of  tiuo  thou- 
sand pounds  given  by  his  Will : 
And  Sir  L.  ShadweU,  V.-C,  held, 
that  the  son  was  entitled  to  the 
legacy  of  3,000?.  in  addition  to  the 
legacy  of  4,000?.  See  also  accord., 
Mann  v.  Fuller,  Kay,  624.  See 
further,  Att.-Gen.  v.  George,  8  Sim. 
138 ;  Spire  v.  Smith,  1  Beav.  419 ; 
Eobley  v.  Robley,  2  Beav.  95 ;  Twee- 
daley.  Tweedale,  10 Sim.  453;  Hert- 
ford V.  Lowther,  7  Beav.  107  ;  I^yon 


V.  Cotvdle,  1  Coll.  449. 

(y)  By  Sir  J.  Leach,  V.-C,  in 
Hurst  V.  Beach,  5  Madd.  358  ;  Bus- 
sell  V.  Dich-son,  4  H.  L.  C.  293; 
Johnstone  v.  lyord  Harrowby,  Johns. 
425;  1  De  G.  F.  &  J.  183;  Cress- 
well  V.  CressweU,  L.  E.  6  Eq.  69 ; 
Wilson  V.  O'Leary,  L.  E.  7  Ch.  448. 
But  the  presumption  may  be  re- 
butted if  the  Court  can  find  in  the 
context  of  the  instruments  an  in- 
tention that  the  latter  gift  shall  be 
substitutional :  Russell  v.  Dickson, 
2  Dr.  &  Warr.  133 ;  4  H.  L.  C. 
293. 

(2)  Baillie  v.  Butterfield,  1  Cox, 
392.     See  also  Campbell  v.  Radnor, 

1  Bro.  C.  C.  272,  by  Lord  Lough- 
borough ;    Martin    v.    Drinkwater, 

2  Beav.  215;  Russell  v.  Dickson,  2 
Dr.  &  Warr.  133,  137 ;  4  H.  L.  C. 
293. 

(a)  Heming  v.  Clutterhuck,  1 
BUgh,  N.  S.  491,  492;  Brine  v. 
Ferrier,  7  Sim.  549.  But  see  also 
TTa?s/i  V.  Gladstone,  1  Phil.  Ch.  C. 
294,  ante, -p.  438  ;  andcf.  Hubbardy, 
Alexander,  3  C.  D.  738,  where  at  the 
death  of  a  testator  two  copies  of  his 
Wni  were  produced,  one  of  which 
had  been  retained  by  himself,  the 
other  deposited  with  his  bankers; 
each  with  a  codicil  containing  the 
same  gift  in  the  same  words,  but  of 
different  dates,  and  attested  by  dif- 
ferent witnesses.  Probate  having 
been  granted  of  the  duplicate  Will 
and  of  the  two  codicils,  it  was  held 
by  Bacon,  V.-C,  that  evidence  by 
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2nd.  Wliere  there  is  internal  evidence  of  the  intention  of  the  2ndly.  Where 
testator.     In  many  cases,  the  Will  or  codicil  aiford§  intrinsic  nal  evidence"' 
evidence  that  the  second  gift  was  intended  by  the  testator  as  a  °^  intention. 
mere   substitution   for   the   first ;    and   consequently   that   one 
legacy  alone   was   intended  {h)  :    For  example,  where   a  later 
codicil   appears  to   be  a  mere  copy  of  the  former,  with  the 
addition  of  a  single  legacy  (c),  or  when  it  is  manifest  that  the 
latter  instrument  was  made  for  the  purpose  of  explaining  or 
better  ascertaining  the  legacies  bequeathed  by  the  former  (d). 

So  if  in  two  instruments  the  legacies  are  not  given  simpUciter, 
but  the  motive  of  the  gift  is  expressed,  and  in  both  the  instru- 
ments the  same  motive  is  expressed,  and  the  same  sum  is  given, 
the  Court  considers  the  two  coincidences  as  raising  a  pre- 
sumption that  the  testator  did  not,  by  the  second  instrument, 
mean  a  second  gift,  but  meant  only  a  repetition  of  the  former 
gift  {e).     But  the  Court  raises  this  presumption  only  where  the 


one  of  the  attesting  witnesses  to 
one  of  the  codicils  was  admissible 
for  the  purpose  of  showing  from 
the  circumstances  attending  the 
execution  that  the  two  codicils 
were  not  two,  but  one  instrument, 
and  accordingly  that  the  legatee 
therein  named  was  entitled  to  one 
legacy  only. 

(6)  See  Martin  v.  Drinlavater,  2 
Beav.  215;  Yochiey  v.  Hansard, 
3  Hare,  620 ;  Russell  v.  Dickson,  2 
Dr.  &  Warr.  133  ;  4  H.  L.  C.  293. 
Where  a  testator,  having  given  a 
general  legacy,  hj  a  subsequent 
instrument  makes  it  specific,  the 
ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  the 
general  legacy :  Hertford^ .  Lowther, 
7  Beav.  107. 

(c)  Coote  v.  Buijd,  2  Bro.  C.  C. 
521 ;  MoggridgcY.  ThackirtU,  1  Ves. 
472;  Chichester  v.  Qaatrifages, 
[1895]  P.  186,  ante,  p.  126. 

{d )  See  upon  this  subject,  Mayor 
of  London  v.  Russell,  Finch,  E.  290 ; 
Dulce  of  St.  Albans  v.  Beauclerk, 
2  Atk.  636 ;  Jachson  v.  Jaclson, 
2  Cox,  35  ;  Allen  v.  Callow,  3  Yes. 
289 ;  Barclay  v.  Wainwrigld,  3  Ves. 


462  ;  Oshornc  y.  Dtd-e  of  Leeds,  5 
Yes.  369 ;  Currie  v.  Pye,  17  Yes. 
462  ;  Att.-Gen.  v.  Barley,  4  Madd. 
263;  Oillespie  y.  Alexander,  2  Sim. 
&  Stu.  145  ;  Hemming  v.  Ourrey,  1 
Sim.  &  Stu.  311  ;  Fraser  v.  Byng, 
1  Euss.  &  M.  90;  Strong  y.  In- 
gram, 6  Sim.  197;  Adnarii  v.  Cole, 
6  Beav.  353  ;  Saurey  y.  Rumney, 
5  De  G.  &  Sm.  698  ;  TucJcey  y. 
Henderson,  33  Beav.  174.  If  a 
testator  expressly  declares  one  gift 
to  be  in  addition  to  another,  and 
in  another  instance  makes  a  gift 
without  any  such  declaration,  this 
is  a  circumstance  to  show  that  the 
latter  was  intended  not  to  be  addi- 
tional, but  in  substitution  :  Russell 
v.  Dickson,  2  Dr.  &  Warr.  139,  ^er 
Sugden,  C.  of  Ireland.  See  the 
remarks  of  Wigram,  Y.-C,  on  this 
point,  in  Lee  v.  Pain,  4  Hare,  219 — 
221,  233. 

(e)  Benyon  y.  Benyon,  17  Yes. 
34;  Hurst  y.  Beach,  5  Madd.  358, 
by  Sir  John  Leach,  Y.-C.  Where 
a  testatrix,  by  her  Will,  gave  an 
annuity  "to  my  servant  E.  H.," 
and,  by  a  codicil,  an  annuity  of 
the  same  amount  ' '  to  my  servant 
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double  coincidence  occurs  of  the  same  motive  and  the  same  sum 
in  botli  instruments  {/).  It  will  not  raise  it  if  the  same  motive 
he  expressed  in  hoth  instruments,  and  the  sums  ho  different : 
Consequently,  the  legatee  is  in  such  case  cntillod  to  holh 
simis  {cj) . 

On  the  other  hand,  the  ordinary  inference  that  legacies  are 
cumulative,  arising  from  the  fact  of  theii-  being  of  unequal 
amount,  or  of  their  being  given  by  different  instruments,  may 
be  strengthened  by  internal  evidence :  as,  where  one  is  given 
generally,  and  the  other  for  an  express  purpose :  or  where 
one  reason  is  assigned  for  the  former,  and  another  for  the 
latter  (//)  ;  or  wdiere  the  legacies  are  not  ejusdcm  (/even's,  as 
where  an  annuity  and  a  sum  of  money  are  given  (/),  or  two 
annuities  of  the  same  amount  by  different  instruments,  the  one 
payable  quarterly,  the  other  half-yearly  (/.)  ;  or  w^here  one 
legacy  is  vested  and  another  contingent  {/) ;  or  where  one  is 
payable  immediately  on  the  testator's  death  and  the  other  at  a 
future  period  {ni) . 
Parolevidence  Before  leaving  this  subject  it  is  necessary  to  take  some  notice 
intentiori.  of  the  question  as  to  the  admissibility  of  parol  evidence,  to  show 
that  the  testator  did  or  did  not  intend  a  double  benefit.  In  the 
case  of  Hurst  v.  Beach  (n),  Sir  John  Leach,  Y.-C,  had  occasion 
to  consider  the  point :  One  of  the  questions  before  his  Honoiu' 
in  that  case  was,  whether  parol  evidence  was  admissible  to  prove 
that  the  testatrix  meant  a  legacy  of  500/.,  given  by  a  codicil,  as 
a  substitution  merely  for  a  legacy  of  300/.  given  by  her  Will : 
Upon  which  his  Honour  gave  the  following  judgment  (o) :  "  Upon 
the  question  whether  evidence  is  admissible  to  prove  that  the 
testatrix  did  not  mean  that  the  defendants  should  take  both  sums, 
there  are  no  decisions  in  Courts  of  Equity :  There  are  ob/'fer  dicta 


E.  H.,"  the  bequests  were  held  to  423,   424.     See  also  Ait. -Gen.  v. 

be  cumulative,  the  "word  "  servant"  George,  8  Sim.  138. 

not  expressing  the  motive,  but  being  {k)  Currie  v.  Pye,  17  Yes.  462. 

descriptive  only :  Roch  v.  Callen,  6  (/)  Hodges  v.  Peacod-,  3  Ves.  735. 

Hare,  531 .  (?» )   Wrai/  v.  Field,  2  Euss.  Chanc. 

(/)  Mackinnon  v.  Peach,  2  Keen,  Oas.  261,  262.     See  also  Wright  v. 

555.  Cadogan,    2    Eden,    239;     Guy    v 

((/)  JIurst  v.  Beach,  5  Madd.  359 ;  Sharp,   1  M.  &  K.  589 ;  Suisse  y. 

Lord  v.  Sutdiffe,  2  Sim.  273.  Loivther,  2  Hare,  424  ;  Lee  v.  Pain, 

(/j)  Pidges  V.    Morrison,    1    Bro.  4  Hare,  223. 

C.  C.  388.  {n)  5  Madd.  351. 

(i)  Masters  v.  Masters,  1  P.  Wms.  (o)  Ibid.  359. 
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for  the  admission  of  such  testimony  (7;)  ;  but  in  Osborne  v.  Duke  of 
Leeds,  the  point  was  fully  argued,  and  Lord  Alvanley  appears  to 
have  inclined  against  receiving  it.  It  did  not,  however,  hecome 
necessary  there  to  decide  the  question.  It  is  to  be  collected 
from  the  Digest,  that  it  was  admitted  by  the  civil  law.  This 
Court  has  no  original  jurisdiction  in  testamentary  matters ;  it 
acts  with  respect  to  them  only  upon  the  ground  of  administering 
a  trust ;  and  is  bound  to  adopt,  in  questions  of  legacy,  the 
principles  and  rules  of  the  Ecclesiastical  Court.  I  found  it 
necessary,  therefore,  to  direct  inquiry  to  be  made  in  that  Com't 
upon  this  point,  and  the  answer  that  I  have  received  is  that  no 
decision  has  taken  place  there  upon  this  question,  and  that  no 
settled  opinion  is  formed  upon  it  (q)  :  It  remains,  then,  to  be 
considered  upon  the  principles  of  evidence  which  are  received  in 
our  own  law.  Our  primary  principle  is,  that  evidence  is  not 
admissible  to  contradict  a  written  instrument.  Li  some  cases, 
Courts  of  Equity  raise  a  jiresurnption  against  the  apparent  intention 
of  a  testamentary  instrument,  and  there  they  will  receive  evidence  to 
repel  that  presumption ;  for  the  effect  of  such  testimony  is  not 
to  show  that  the  testator  did  not  mean  what  he  has  said,  but,  on 
the  contrary,  to  prove  that  he  did  mean  what  he  has  expressed. 
Thus,  where  the  Court  raises  the  presumption  against  the 
intention  of  a  double  gift,  by  reason  that  the  sums  and  the 
motive  are  the  same  in  both  instruments,  it  will  receive  evidence 
that  the  testator  actually  intended  the  double  gift  he  has  ex- 
pressed. In  like  manner,  evidence  is  received  to  repel  the 
presumption  raised  against  an  executor's  title  to  the  residue, 
from  the  circumstance  of  a  legacy  given  to  him  ;  and  to  repel 

[p)  See    Cooti:  v.    Boyd,    2   Bro.  testator  ;•  as  whetlier  a  subsequent 

C.  C.  528,  by  Lord  Thurlow ;  and  codicil  was  intended  as  a  substitute 

see  also  Hooley  v.  Hatton,   1  Bro.  for,  and   consequently,  revocatory 

C.  C.  390,  note;  James  y,  Beiyimens,  of  a  former  one,  or  not:  see  ante, 

2  H.  Black.  210.  p.  126.     See  also  the  observations 

{<])  But    although    no    decisions  of  Lord  Loughborough  in  CampbcU 

may  be  found  as  to  the  admissi-  v.  liachior,  1  Bro.  C.  C.  2*72;  and 

bility  of  evidence  with  respect  to  of  Sir  H.  Jenner  Fust,  in  Thome  v. 

the    construction    of    a    Will    and  Roohe,  2  Curt.  825—827 ;  Hubbard 

codicil  giving  legacies  to  the  same  v.  Ahxander,  3  C.  D.  738,  where 

legatee,  j&t  there  are  several  autho-  evidence   by   one  of  the   attesting 

rities  for  the  admissibiHtj',  in  the  witnesses  to  one  of  two  duplicate 

Ecclesiastical  Court,  of  parol  cvi-  codicils  was  admitted  to  show  that 

dence,  with  respect  to  the  factum  they  were  not  two  distinct  instru- 

of  the  instrument,  to  investigate  ments. 
quo  animo  the  act  was  done  by  the 
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the  presumption  that  a  portion  is  satisfied  by  a  legacy.  In  all 
these  eases,  the  erideiiee  is  reeeived  in  support  of  the  apparent  effeet 
of  the  instriiinoit,  and  not  against  it.  Here  tlie  evidence  tendered 
is  not  in  support  of  the  apparent  effect  of  the  instrument,  but 
directly  against  it.  This  codicil  leaves  unrevoked  the  former 
legacy  of  ^JOOA  to  the  defendant,  and  makes  to  him  a  further 
substantive  gift  of  500/.  The  evidence  tendered  is,  that  the 
testatrix  did  not  mean  this  as  a  further  gift  of  500/.,  but  meant 
to  substitute  the  500/.  in  the  place  of  the  former  300/.  I  am  of 
opinion,  therefore,  that  such  evidence  cannot  be  received  without 
breaking  in  upon  tlie  primary  rule,  that  parol  evidence  is  not  ad- 
missible against  the  expressed  effect  of  a  written  instrument"  {r). 
In  Guy  V.  Sharp  (s).  Lord  Brougham  decided,  that  evidence 
of  a  testator's  declarations  of  his  meaning  and  intention  were 
inadmissible,  upon  the  question  whether  a  legacy  was  cumula- 
tive or  substitutional :  His  Lordship,  however,  admitted  deposi- 
tions relating  to  the  amount  of  the  testator's  property,  and  the 
circumstances  of  his  family,  to  be  read  de  bene  esse.  It  became 
unnecessary  to  decide  the  point  as  to  their  admissibility,  the 
learned  judge  being  of  opinion,  that  even  if  admitted,  the 
evidence  would  not  alter  the  conclusion  to  be  anived  at  upon  a 
due  regard  to  the  construction  of  the  instruments  themselves. 
But  his  Lordship  adverted  to  the  manifest  difference  between 
the  declarations,  whether  verbal  or  written,  of  a  testator,  and 
the  proof  of  facts  and  circumstances,  by  the  knowledge  of  which, 
the  Court,  when  called  upon  to  construe,  may  be  placed  in  the 
same  situation  with  the  party  who  made  the  instrument,  and 
may  thereby  be  the  better  able  to  understand  his  meaning  (t) . 
Substituted  or  It  may  be  here  mentioned,  as  a  general  rule,  that  where  one 
subject  to  the  legacy  is  given  as  a  mere  suhstitution  for  another,  the  substituted 

(r)  See  accord.,  Hall  v.  Hill,  1  at  the  time  lie  made  the  later,  -was 

Dr.  &  "Warr.  94,  116;  Lee  v.  Pain,  admitted  so  far  as  it  went  to  jarove 

4   Hare,    216.     See  j^osf,   p.   1047.  the  position   of    the   testator,    but 

But  see  Weally.  Bice,  2  Russ.  &  M.  was  rejected  so  far  as  it  suggested 

263;  Booiier  V.  Allen,  ihitl.  210.  any  motive  for    his    making    the 

M   1  AT    ?'  Tr   ^^Q  second  codicil.      In  this  case  also 

a  letter  written  to  the  testator  by 

(<)  See  Martin  v.  Drinhwater,   2  his   solicitor  advising  him   to    re- 

Beav.     115.     See     also     Boys     \.  copy  his  first  codicil  was  held  in- 

Williams,  ante,  p.  920.      Thus  in  admissible.     And  as  to  the  admis- 

Wilson   V.    G'Leary,  L.    E.    7    Ch.  sibility  generally  of  extrinsic  evi- 

448,  evidence  that  the  testator  had  dence,  seeffigginsY.  Daivson,  [1902] 

in  his  possession  an  earlier  codicil,  A.  0.  1,  jter  Lord  Davey. 
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gift  is  subject  to  the  incidents  of  the  original  one,  although  it  incidents  of 
is  not  so  expressed  in.  the  testamentary  instrument  {u).  So  „ift°"^"^^ 
added  legacies  shall,  generally  speaking,  be  subject  to  the  same 
conditions  and  incidents  as  those  to  which  they  are  added  {.r). 
But  this  is  not  a  universal  rule  {y),  and  it  is  only  where  the 
subject  of  the  first  gift  is  given  absolutely,  or  made  defeasible, 
that  tlie  second  gift  has  been  held  to  be  given  on  similar  terms : 
For  the  doctrine  has  never  been  extended  so  far  as  to  alter  an 
absolute  second  gift  into  an  estate  for  life  only,  and  then  to  the 
party  who  was  named  in  the  first  gift  to  take  after  that  legatee's 
death  (s). 


SECTION  VIII. 

Of  the  Satisfaction  of  Debts  and  Portions  by  Legacies. 

It  is  a  rule  established  in  the  Courts  of  Equity,  that  where  Of  the  satis- 
a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or  exceeding  ^e^tg^y 
the  amount  of,  his  debt,  it  will  be  presumed,  in  the  absence  of  legacies. 
any  intimation  of  a  contrary  intention,  that  the  legacy  was 
meant  by  the  testator  as  a  satisfaction  of  the  debt  {a). 


[u)  Leacroft  v.  Maynard,  1  Ves. 
279;  Cooper  v.  Day,  3  Meriv.  154; 
Shaftesbury  v.  Marlborough,  V  Sim. 
237 ;  Dayy.  Croft,  4  Beav.  561 ;  Bris- 
toiv  V.  Bn'stoiv,  5  Beav.  289  ;  j^ost, 
p.  1859  et  seq.  (where  the  cases  as 
to  legacy  duty  are  collected).  See 
also  Duncan  v.  Duncan,  27  Beav. 
392  ;  Johnstone  v.  Lord  Harrowby, 
1  De  G.  F.  &  J.  183,  coram  Lord 
Campbell,  C. ;  Re  Corrie's  Will,  32 
Beav.  426;  Fisher  v.  Brierley,  30 
Beav.  267.  Secus,  where  the  latter 
legacy  is  a  distinct  substantive 
bequest :  Chatteris  v.  Young,  2 
Euss.  Chan.  Cas.  183 ;  Alexander 
V.  Alexander,  o  Beav.  518;  Haley 
V.  Bannister,  23  Beav.  336. 

{x)  Cooper  v.  Day,  6  Madd.  31  ; 
Shaftesbury  v.  Marlborough ,  7  Sim. 
137. 

(y)  Overend  v.  Gurney,  7  Sim. 
128;  Be  More's  Trust,  10  Hare, 
171.  And  it  cannot  be  applied 
w.E. — VOT,.  I. 


unless  it  is  consistent  with  the 
terms  of  the  gift  and  the  scope  of 
the  rest  of  the  Will:  King  v. 
Tootel,  25  Beav.  23. 

(z)  Mann  v.  Ftdler,  Kay,  624, 
where  the  second  gift  was  held 
absolute,  notwithstanding  it  was 
followed  by  the  words  ' '  in  addition 
to  one  thousand  before  mentioned," 
the  first  gift  having  been  to  the 
legatee  for  life  with  remainder  to 
his  children. 

(a)  Brown  v.  Dawson,  Prec. 
Chanc.  240 ;  Talbot  v.  Shreiusbury, 
ibid.  394  ;  Foiuler  v.  Fowler,  3 
P.  Wms.  353 ;  Bichardson  v.  Greese, 
3  Atk.  65  ;  Gaynon  v.  Wood,  1  Dick. 
331 ;  Hammond  v.  Smith,  33  Beav. 
452  ;  Athinson  v.  Littleivood,  L.  P. 
18  Eq.  595 ;  Re  Fletcher,  38  0.  D. 
373.  So  a  legacy  may  operate 
as  a  satisfaction  of  a  covenant  : 
Wathen  v.  Smith,  4  Madd.  325. 
But  see  Cole  v.  Willard,  25  Beav. 
3x 
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Presumption 
of  sntisfiictioi 
rebuttable. 


Where  legacy 
conting-ent  or 
uncertain  : 


where  legacy 
not  payable 
immediately 


This  rule,  however,  tlioug'h  it  lias  lon<:^  prevailed,  has  mot 
witli  the  eonsuro  of  several  emiuent  judges;  and  the  Courts 
have  ineliued  to  lay  hold  of  any  minute  circumstances  where- 
upon to  ground  an  exception  to  it  (i). 

Thus  the  presumption  of  satisfaction  shall  not  be  made, 
where  the  debt  was  not  contracted  till  after  the  making  of  the 
Will :  for  the  testator  could  not  have  intended  by  the  legacy 
I  to  have  satisfied  a  debt  which  did  not  then  exist  (c)  :  Nor 
where  the  debt  is  due  upon  a  current  account ;  for  the  state  of 
the  account,  and  on  whose  side  the  balance  lay,  might  be  un- 
known to  the  testator  {d)  ;  Nor  where  the  debt  was  upon  a  bill 
of  exchange,  or  other  negotiable  security ;  for  the  debt  might 
have  been  transferred  to  a  stranger  by  the  legatee  passing  away 
the  instrument  {e). 

Again,  where  a  legacy  is  at  all  contingent  or  uncertain,  it 
shall  not  be  deemed  a  satisfaction  of  a  debt  (/).  As  where  the 
legacy  is  given  upon  the  contingency  of  the  legatee  surviving 
a  particular  person  or  period  ( ^)  ;  or  where  the  legacy  is  of  the 
whole  or  part  of  a  residue ;  for  it  may  possibly  turn  out,  after 
all  the  claims  on  the  testator's  estate  are  satisfied,  that  such 
legacy  is  not  of  equal  amount  with  the  debt  (A).  So  a  provision 
by  Will  that  the  legatee  shall  have  the  interest  of  a  particular 
fund,  or  other  proceeds,  for  Ife,  shall  not  be  deemed  a  satis- 
faction of  a  sum  of  money  which  the  legatee  is  entitled  to  claim 
absolutely  from  the  testator  (/). 

Another  exception  to  the  rule  exists  in  cases  where  the  legacy 
is  not  payable  immediately  after  the  death  of  the  testator :  for 


568  ;  Charlton  v.  West,  30  Boav. 
124.  But  wliere  tlie  legacy  is 
of  less  amount  than  the  debt,  it 
shall  not  be  deemed  a  part  pay- 
ment or  satisfaction  :  Cranmer^s 
Case,  2  Salk.  508  ;  Graliam  v. 
Oraham,  1  Ves.  Sen.  263  ;  Thynne 
V.  Olengall,  2  H.  L.  C.  153,  154. 

(6)  See  the  remarks  of  Sir  T. 
Clarke,  M.  E.,  in  Mathews  v.  Ma- 
thews, 2  Ves.  Sen.  636,  and  of 
Lord  Alvanley  in  Hinchdiffe  v. 
Hinchdiffe,  3  Yes.  529,  and  of 
Lord  Cottenham  in  Thynne  v. 
Glengall,  2  H.  L.  C.  153.  See  also 
Hales  V.  Darell,  3  Beav.  324,  332 ; 
Smith  V.  Lyne^  2  Y.  &  Coll.  Ch.  0. 


345 ;  Hassell  y.  DawMns,  4  Di"ew. 
468. 

(c)  Cranmer^s  Case,  2  Salk.  508  ; 
Jeffs  V.  Wood,  2  P.  Wms.  132  ; 
Thomas  v.  Bennd,  2  P.  Wms.  343. 

{(l)  Bawlins  v.  Fowel,  1  P.  AVms. 
299. 

(e)  Carr  v.  Eastahrooke,  3  Ves. 
561. 

(/)  Nicholls  y.  Judson,  2  Atk. 
300. 

((/)  Compton  v.  Hale,  2  P.  Wms. 
553. 

(Ji)  Devese  v.  Pordd,  1  Cox,  188  ; 
Thynne  v.  Olengall,  2  H.  L.  C.  154. 

(?■)  Alleyn  v.  Alley n,  2  Ves.  Sen. 
37  ;  ForsigU  y.  Grant,  1  Ves.  298. 
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the  debt  is  due  at  the  death  of  the  testator,  and  therefore  the  on  death  of 
legacy  must  be  so  too  [k).  Thus,  iu  Mathcics  v.  Mat/ieics  (/), 
Sir  Thomas  Clarke,  M.  R.,  said,  that  he  remembered  a  case 
before  the  Lord  Chancellor  (Lord  Hardwicke)  where  an  old 
lady,  indebted  to  a  servant  for  wages,  by  Will  gave  ten  times 
as  much  as  she  owed,  or  was  likely  to  owe  :  yet  because  the 
legacy  was  made  paj^able  in  a  month  after  her  own  death,  the 
Court  laid  hold  of  that  circumstance  to  take  it  out  of  the  general 
rule  (m). 

A  further  exception  may  be  found  in  cases  where  the  legacy  where  legacy 
and  debt  are  of  a  different  nature  {ii)  ;  as  where  the  testator  is  of  different 
indebted  by  bond,  and  bequeaths  an  interest  in  land  to  his  nature, 
creditor  (o).  So  in  Bartlett  v.  Gillard  (^j),  a  leasehold  estate  of 
the  testator's  was  subject  to  an  annuity  of  12/.  to  Mrs.  Bartlett 
for  her  sole  use,  to  be  j)aid  to  her  half-yearly,  on  the  27th  of 
January  and  the  27th  of  July :  He  devised  all  his  lands,  in 
which  the  leasehold  was  included,  to  Richard  Gillard,  paying  to 
Mrs.  Bartlett  12/.  per  annum,  by  half-yearly  payments,  to  be 
made  on  the  27th  of  January  and  the  27th  of  July :  The  Lord 
Chancellor  held,  that  although  the  amounts  of  the  two  annuities 
and  the  days  of  payment  were  precisely  the  same,  yet  as  the 
second  was  charged  upon  the  freehold  as  well  as  the  leasehold 
property,  and  was  payable  to  Mrs.  Bartlett  generally  and  not  to 
her  separate  use,  this  was  sufficient  to  repel  the  presumption 
that  the  second  annuity  was  intended  as  a  satisfaction  of  the 
first,  and  that  consequently  both  were  payable.  In  Fourdrin  v. 
Goicdey  [q),  a  testator,  under  his  wife's  appointment,  was  entitled 

(A-)  By  Lord  Hardwicke,  in  Clarh  cide  tliat  they  are  to  be  so  cou- 

V.  Seivell,  3  Atk.  96.     See  also  At-  sidered,    unless  there  are  circum- 

Jcinson  v.  Wthl,  Prec.  Chanc.  236  ;  stances  to  take  the  case  out  of  the 

NicJwIls  v.   Judson,    2   Atk.    300  ;  general  rule. 

Mathews  v.  Mathews,   2  Ves.  Sen.  (h)  See  the  observations  of  Lord 

635 ;  Haynes  v.  Mico,  1  Bro.  C.  C.  Hardwicke  in  BeUasis  v.  Utkwatt, 

129  ;    Jeacock  v.   Falkener,   1  Bro.  1  Atk.  428. 

C.    C.    295;    Adams   y.   Lavender,  {o)  Eastwood  y.Viuke,  2  1^.  Wms. 

1  M'Clel.  &  Y.  41.  614;  Richardson  v.  Elphinstone,  2 

{I)  2  Ves.  Sen.  636.  Ves.  463. 

{m)  In  Richardson  v.  Oreese,  3  (p)  3  Euss.  Chanc.  Cas.  149. 
Atk.  69,  Lord  Hardwicke  said,  {q)  3  M.  &  K.  409.  And  in 
that  legacies  to  servants  had  never  Fairer  v.  Purl-,  3  C.  D.  309,  Vice- 
been  held  to  be  in  satisfaction  of  Chancellor  Hall  in  his  judgment 
debts.  But  this  case  mentioned  by  says:  "This  case  seems  to  me  to 
Sir  T.  Clarke,  and  also  Chancey's  be  within  the  principle  stated  by  the 
Cose,  1  P.  Wms.  408,  seem  to  de-  M.    E.    in    Fourdrin    v.    Oowdey, 
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Legacy  of 
specific 
chattel  not 
generally  a 
satisfaction 
of  debt. 


to  her  residuary  estate,  charged  witli  lier  pecuniary  legacies, 
inchiding  one  of  100/.  to  Anna  Jcwitt,  and  another  of  100/.  to 
Mary  Ann  Myers,  who  was  a  married  woman,  to  her  separate 
use,  independent  of  her  husband  ;  and  it  was  left  to  his  discre- 
tion either  to  pay  the  charges  in  his  lifetime,  or  to  direct  tliom 
to  he  paid  by  his  executors  :  lie  did  not  pay  them  in  his  life- 
time ;  but,  amongst  other  legacies,  which  by  his  "Will  he  directed 
his  executors  to  pay,  was  a  sum  of  500/.  to  Anna  Jewitt,  and  a 
sum  of  100/.  to  Mary  Ann  Myers,  not  limited  to  her  separate 
use :  Sir  J.  Leach,  M.  H.,  held  that  the  sum  of  100/.  given  to 
Anna  Jemtt  by  the  appointment  of  the  wife  was  satisfied  by 
the  500/.  bequeathed  by  the  testator  ;  and  that  the  sum  of  100/, 
bequeathed  to  Mary  Ann  Myers  was  in  addition  to,  and  not  a 
satisfaction  of,  the  100/.  given  to  her  separate  use  by  the  wife. 

Again,  a  legacy  of  a  specific  chattel,  however  great  its  value, 
will  not  be  a  satisfaction  of  a  debt ;  unless  the  testator  bequeaths 
it  with  such  condition  expressed,  and  the  legatee  accepts  it  by 
way  of  satisfaction  (r) . 

It  must  also  be  observed,  that  the  presumption  of  satisfaction 
may  be  counteracted  by  other  parts  of  the  Will :  As  where  the 
legacy  appears  to  be  given  di verso  intuitu,  some  particular  pur- 
pose being  expressed  as  the  ground  of  the  bequest  (-s)  :  or  where 
there  is  an  express  direction  in  the  Will  for  the  payment  of  all 
debts  and  legacies  (/). 


wliere  he  says  it  is  '  a  question  not 
of  satisfaction  but  performance,' 
and  also  witMn  tlie  case  of  Roive  v. 
Roive  (2  De  G.  &  Sm.  294,  298),  in 
wliicli  Sir  J.  Knight  Bruce  referred 
to  Lord  Lyndhiu'st's  observation  in 
Bartlett  v.  Oillard,  uhi  supra,  that 
the  circumstance  of  the  gift  of  one 
annuity  heing  for  separate  use,  and 
another  not,  is  a  material  fact." 

(r)  Byde  v.  Byde,  1  Cox,  49. 

(s)  Mathews  v.  Matheivs,  2  Ves. 
Sen.  635 ;  post,  p.  1046,  note  (e). 

(t)  Chancey's  Case,  1  P.  Wms. 
410,  411;  Richardson  v.  Greese,  3 
Atk.  68 ;  Field  v.  Mostin,  2  Dick 
543  ;  Hales  v.  Darell,  3  Beav.  324  : 
Lethbridge  v.  Thurlow,  15  Beav 
334;  Jeffries  v.  MitcluU,  20  Beav 
15 ;   Wathen  y.  Smith,  4  Madd.  331 ; 


Charlton  v.  West,  30  Beav.  124; 
Edmunds  v.  Loiv,  3  Kay  &  J.  318, 
in  which  last  case  Wood,  V.-C, 
held  that  a  direction  to  pay  debts 
(without  more)  is  insufficient  to 
rebut  the  jjresumption.  See,  how- 
ever, contra,  Coley.  Willard,  25  Beav. 
568 ;  Glover  v.  Hartcup,  34  Beav. 
74;  and  compare  Atkinson  v.  Little- 
wood,  L.  E.  IS  Eq.  595.  In  the 
case  of  Re  Huish,  43  C.  D.  260,  the 
decision  in  Edmunds  v.  Low,  iibi 
supra,  was  disajiproved  by  Kay,  J., 
who  held  that  a  dii'ection  by  a 
testator  that  his  "debts"  are  to 
be  paid  is  sufficient,  without  the 
further  direction  to  pay  "legacies," 
to  exclude  the  presumption  that  a 
legacy  to  a  creditor,  equal  to,  or 
exceeding  the  debt,  is  a  satisfaction 
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A  legacy  given  by  a  parent  to  a  child  is  regarded,  with  respect 
to  the  rule  in  question,  in  the  same  light  as  a  legacy  to  a 
stranger  (?/)  :  Nor  is  a  legacy  given  by  a  husband  to  his  wife 
considered  upon  any  different  footing  [x). 

It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a 
satisfaction,  in  case  there  be  a  deficiency  of  assets  (y) . 

With  respect  to  the  satisfaction  of  portions  by  legacies,  the  Of  the  satis- 
rule  has  been  established,  with  much  fewer  exceptions  than  that  portions  by 
with  regard  to  the  satisfaction  of  debts,  that  where  a  parent  is  legacies, 
under  obligation,  by  articles  or  settlement,  to  provide  portions 
for  his  children,  and  he  afterwards  makes  a  provision  by  Will 
for  them,  such  testamentary  provision  shall,  prima  facie,  be  pre- 
sumed to  be  a  satisfaction  or  performance  of  the  obligation  (s). 
The  strong  inclination  of  the  Courts  against  double  portions  has 
caused  this  rule  to  be  applied  without  much  relaxation  {a). 

If,  therefore,  the  bequests  be  less  in  amount  than  the  portions, 
or  payable  at  different  periods,  such  legacies  will,  notwithstand- 
ing, be  considered  satisfactions,  either  in  full  or  in  part  according 
to  circumstances  [b).  So  though  a  gift  of  a  whole  or  part  of  a 
residue  cannot  be  considered  as  a  satisfaction  of  a  debt  {c),  yet 
it  may  be  a  satisfaction  of  a  portion  altogether,  or  pro  tanto 
according  to  the  amount  {d). 

But  this  presumption  may  be  repelled  or  fortified  by  intrinsic  Presumption 
evidence  derived  from  the  nature  of  the  two  provisions.     Where  repdledTr'"'^ 

of  the  debt.     A  liability  on  a  cove-  gall,  2  H.  L.   C.   131  ;    Bennett  v. 

nant  made  on  marriage  is  a  debt  Houldsivorth,  6  C.  D.  671 ;  Montagu 

within  the  meaning  of  a  direction  v.  Earl  of  Sandwich,  32  C.  D.  525. 

"to  pay  debts:"  Cole  v.  WiUard,  («)  See  also  («/ro,  Pt.  in.  Bk.  iii. 

25  Beav.  572,  573,  dissenting  from  Ch.    in.    §   li.    p.    1071,  as  to  the 

Sir  J.  Leach's  opinion  in  Wathen.  v.  ademption  of  legacies  given  as  por- 

Smith,  uhi  supra.  tions. 

{u)  Tolson  V.  Collins,  4  Ves.  483;  (5)  Jesson  v.  Jesson,  2  Vern.  255; 

post,  p.  1047.  Bydc  v.  Byde,  1  Cox,  44 ;    Warren 

{x)  Fou'ler  v.  Foioler,  3  P.  Wms.  v.  Warren,  1  Bro.  C.  C.  305  ;  Finch 

353;  iZe  i^/e^c/icr,  38  C.  D.  373.  v.  Finch,   1  Ves.   534;    Thijnne  y. 

{y)  ToUer,  337.  Glengall,  2  H.  L.  C.  153,  154.     See 

(z)  Bruen  v.  Bruen,  2  Vern.  439  ;  Fazakerley    v.    Oillihrand,   6   Sim. 

Copley  V.  Copley,   1  P.  Wms.  147;  591. 

Moulson  V.  Moulson,  1  Bro.  C.  C.  (c)  A^ite,  p.  1042. 

82  ;  Ackworth  v.  Ackivorth,   1  Bro.  ((/)  Thynne  v.  Glengall,  2  H.  L. 

C.   C.   307,   note;    Weall  v.  Rice,  2  C.    131,   154;   Dawson   v.    Dawson, 

Euss.  &  M.  251 ;  PapillonY.  Papil-  L.  R.  4Eq.  504;  Nevrn  v.  Drysdale, 

Jon,  11  Sim.  642;   Thynne  v.  Glen-  L.  E.  4  Eq.  517. 
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tlie  two  provisions  are  of  the  same  nature,  or  there  are  but  slight 
differences  (r),  the  two  instruments  afford  intrinsic  e\ddfcnce 
against  a  douLlo  provision  :  Whore  the  two  provisions  are  of  a 
different  nature,  the  two  instruments  afford  intrinsic  evidence  in 
favour  of  a  double  provision  (./') . 


((')  Per  Turner,  L.  J.,  in  Coven- 
try v.  Chichester,  2  Henim.  &  M. 
149  ;  Chichester  v.  Coventry,  L.  E. 
2  H.  L.  "71 ;  Camjjbell  v.  CampheU, 
L.  E.  1  Eq.  383;  Russell  v.  St. 
Auhyn,  2  C.  D.  398.  It  is  not 
possible  to  define  -what  are  to  be 
considered  as  sligbt  differences 
between  two  provisions:  Slight 
differences  are  eiicli  as,  in  the 
opinion  of  the  judge,  leave  tlie 
two  provisions  substantially  of  the 
same  nature ;  and  every  judge 
must  decide  that  question  for  him- 
self: by  Sir  J.  Leach,  M.  E.,  in 
Weall  V.  Rice,  2  Euss.  &  M.  268  ; 
McCarogher  v.  Whieldon,  L.  E.  3 
Eq.  236,  Where  the  legacy  is 
contingent,  it  shall  not  be  con- 
sidered a  satisfaction  of  the  por- 
tion :  BeUasis  v.  Uthtuatt,  1  Atk. 
426,  428  ;  Hanhury  v.  Hanhury, 
2  Bro.  C.  C.  352.  So  where  the 
legacy  is  given  diverse  intuitu : 
see  Foster  v.  Evans,  6  Sim.  15  ; 
Glover  v.  Hartcwp,  34  Beav.  74. 

(/)  Chichester  v.  Coventry,  L.  E. 
2  H.  L.  71 ;  Weall  v.  Rice,  2  Euss. 
&  M.  267  ;  Paget  v.  Orenfell,  L.  E. 
6  Eq.  7  ;  Re  Tussaud's  Estate,  9 
C.  D.  363  ;  Montagu  v.  Earl  of 
Sandivich,  32  C.  D.  525.  The  ques- 
tion whether  a  gift  in  a  Will  is  a 
satisfaction  of  a  portion  given  in  a 
settlement,  or  a  portion  in  a  settle- 
ment is  an  ademption  of  a  gift  in  a 
Will,  is  one  of  intention.  The  rule 
that  there  is  a  presumption  against 
double  portions  is  founded  on  the 
assumption  that  the  maker  of  the 
second  instrument  supposed  him- 
self to  be  substantially  satisfying 
the  obligations  of  the  first.     This 


rule  is  much  easier  of  application 
where  the  Will  precedes  tlio  settle- 
ment than  where  the  settlement 
precedes  the  Will.  In  the  latter 
case,  the  intention  to  satisfy  a 
covenant  must  be  distinctly  ex- 
pressed or  clearly  indicated.  Great 
differences  in  the  sums  given,  and 
in  the  limitations  of  the  trusts  on 
which  they  are  given,  will  be 
taken  as  indications  that  the  gift 
in  the  Will  was  not  meant  in  satis- 
faction of  the  covenant.  Where, 
too,  the  gift  by  the  Will  is  not  to 
the  child,  but  to  trustees  to  pay 
debts  and  legacies,  and  then  to 
pay  the  residue  to  the  child,  the 
form  of  the  gift  will  be  taken  as 
an  indication  that  the  debt  due 
under  the  settlement  must  be  satis- 
fied before  the  residue  is  declared : 
Chichester  v.  Coventry,  L.  E.  2 
H.  L.  71.  There  is  a  marked  dis- 
tinction between  "  ademption"  and 
"  satisfaction."  In  the  former, 
the  benefit  is  given  by  a  revocable 
instrument,  and  in  any  future  gift 
the  giver  may  declare  his  pleasure 
as  to  the  second  gift  being  taken 
in  substitution  for  the  first.  In 
the  case  of  a  gift  by  settlement, 
followed  by  a  Will,  the  persons 
to  be  benefited  have  the  right  to 
elect  which  of  the  gifts  they  will 
take,  a  right  which  does  not  arise 
in  the  other  case  :  ibid,  per  Lord 
Eomilly.  See  alsoBeniiett  v.  Houlds- 
worth,  6  0.  D.  671;  and  cf.  Cart- 
wright  V.  Cartwright,  [1903]  2  Ch. 
306,  where  a  covenant  in  a  mar- 
riage settlement  to  pay  2,000?.  to 
the  trustees  of  the  settlement  was 
held  not  satisfied  by  policies   for 
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It  must  be  further  observed,  that  a  legacy  by  a  father  to  a 
child  is  not  a  satisfaction  of  a  deU  due  to  the  child,  or  of  moneys 
owing  to  the  child  i)i  the  nature  of  a  debt,  in  any  other  way  than 
a  debt  due  to  a  stranger  would  be  satisfied  by  a  legacy  (r/)  :  and 
therefore  circumstances  of  difference,  such  as  there  has  ak-eady 
been  occasion  to  point  out  (A) ,  will  be  laid  hold  of  by  the  Court 
to  prevent  the  application  of  the  rule  of  satisfaction  (/).  And  in 
Salt  V.  Hitt[h),  where  a  father  upon  the  marriage  of  his  daughter 
executed  to  the  intended  husband  his  bond  (wdth  a  warrant  of 
attorney  for  confessing  judgment  thereon),  conditioned  for  the 
payment  of  800/.  by  instalments,  part  thereof  to  be  paid  during 
his  life,  and  the  residue  upon  his  decease,  and  the  intended 
husband  gave  a  bond  in  the  same  amount  to  the  trustees  of  the 
marriage  settlement,  which  was  settled  upon  the  intended  wife 
and  issue ;  and  then  the  father  bequeathed  to  his  daughter  a 
legacy  of  800/. ;  it  was  held  by  Sugden,  C.  of  Ireland,  that  this 
legacy  could  not  be  considered  as  a  satisfaction  of  the  debt  due 
to  the  husband,  notmthstanding  such  debt  was,  in  substance,  a 
portion. 

With  respect  to  rebutting  the  presumption  of  satisfaction  of  Admissibility 
a  debt  by  parol  evidence,  it  was  holden  by  Lord  Talbot,  in  evidence. 
Foicter  v.  Foirter  {t),  that  such  evidence  w^as  not  admissible: 
But  Lord  Eldon,  in  Waltace  v.  For,  fret  (;>?),  upon  the  authority 
of  the  cases  as  to  satisfaction  of  portions  («),  held,  that  parol 
declarations  by  the  testator  are  admissible  in  evidence,  to  repel 
the  presumption  of  a  satisfaction  of  a  debt  by  a  bequest  of  a 
greater  amount,  even  where  such  declarations  were  not  contem- 
jDoraneous  with,  but  subsequent  to  the  making  of  the  Will ;  and 
although  the  expvemons  in  the  Witt  may  afford  an  inference  in 
favour  of  the  presumption.  And  it  was  laid  down  by  Sir  J.  Leach, 
in  Wcall  v.  Rice  (o),  that  ichether  the  two  instruments  afford 
intrinsic  eridence  in  favour  of  or  against  a  double  provision,  ex- 
trinsic evidence  is  admissible  of  the  real  intention  of  the  testator. 
And  this  proposition  seems  to  have  been  approved  of  by  Lord 

that  sum  effected  by  tlie  covenan-  (/')  3  P.  Wms.  354. 

tor  under  sect.   10  of  the  Married  („,)  n  yes.  547,  548.     But  this 

Women's  Property  Act,  1870.  case  was  disapproved  by  Lord  St. 

(<7)  Ante,  p.  1045.  Leonards  in  Hall  v.  Hill,  1  Dr.  & 

{h)  Ante,  p.  1042  et  seq.  "vVarr.  94,  112.     Compare  Ferris  v. 

(?)  Tohon  v.  Collins,  4  Ves.  483;  Goodburn,  27  L.  J.  Ch.  574,  576. 
Stocl-en  V.  StocJi-en,  4  Sim.  152.     See 
Plume  V.  Phmie,  7  Ves.  258.  (")  See  post,  p.  1076  et  seq. 

{k)  1  Dr.  &  Warr.  94.  (o)  2  Euss.  &  M.  267,  268. 
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LangtLalo  in  Lord  Gkncjall  v.  Barnanl{p).  And  it  is  now 
settled  tliJit  where  a  presumption  has  arisen  to  imply  an  inten- 
tion in  the  Will,  the  rule  is  that  parol  evidence  is  admissible  to 
rebut  such  presumption,  and  there  is  no  diiference  in  this  respect 
between  a  deed  and  a  Will  {q) . 


SECTION  IX. 

Of  ihc  Release  of  Debts  by  Legacies  :  and  hereicith  of  the  effect  of 
appoiiifiiuj  a  Debtor  or  a  Creditor  to  be  Executor. 

1.   Of  a  Legacy  by  a  Creditor  to  his  Debtor. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to 
leave  his  intention  doubtful,  and  after  his  death  the  securities 
for  the  debt,  if  any  exist,  are  found  uncancelled  among  the 
testator's  property,  the  Courts  of  Equity  do  not  consider  the 
legacy  to  the  debtor  as  necessarily,  or  even  2)ri»id  facie,  a  release 
or  extinguishment  of  the  debt,  but  require  evidence  clearly 
expressive  of  the  intention  to  release  (r)  :  And  if  such  intention 
does  not  appear  clearly  expressed  or  implied  on  the  face  of  the 
Will,  evidence  from  other  sources  will  be  admitted  («).  Prima, 
facie  a  bequest  to  a  debtor  of  the  debts  due  from  him  means 

{p)  1  Keen,  769,  793,  794.  it  is  for  the  purpose  of  determining 

{q)  Re  Tussaud's  Estate,  9  C.  D.  the  construction  of  the  instrument. 

363.     "You  look  at  the  Will  for  You  first  construe  the  Will,  and  if 

some      exjaression      of      intention  in  any  way  a  presumption  arises, 

whether  one  or  both  are  to  be  paid.  you  admit  evidence  to  rebut  that 

If    you   find  no   expression,    then  presumi^tion":  by  Cotton,  L,  J.,  at 

you  are  driven  to  a  presumption  of  p.  374. 

law,  which  only  arises  in  the  ab-  (r)   Wilmot  v.  WoodJwuse,  4  Bro. 

sence  of  an  expressed  intention  to  C.  0.  226 ;  Jeffs  v.  Wood,  2  P.  Wms. 

give  a  double    portion.      That    is  132.     See  also  Hyde  v.  Ncate,   15 

entirelj''  independent  of   the   con-  Sim.  554,  for  an  example  of  a  Will 

struction  of  the  Will.     When  you  where  the  language  is  sufficient  to 

come  to  a  presumption  to  imply  an  show  that  the  testator  intended  to 

intention  in  the  Will,  then  the  rule  remit  the  debts  of  the  legatees,  as 

always  is  that  you  may  admit  parol  well  as  to  give  them  their  legacies, 

evidence  to  rebut  such  presumption.  (s)  Eden  v.   Smyth,  5  Ves,  341. 

I  know  no  distinction  in  this  respect  It  is  dangerous  to  extend  the  doc- 

between  a  deed  and  a  Will.     The  trine  of  this  case  :  Chester  v.  Ui'wkk, 

whole  fallacy  lies  in  supposing  that  23  Beav.  404. 
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the  debts  due  from  him  severally,  and  does  not  include  debts 
due  from  a  firm  of  which  he  is  a  member  [f). 

Wliere  a  testator  recites  that  a  legatee  is  indebted  in  a  certain 
sum,  that  recital  binds  the  legatee,  except  in  case  of  a  clear 
mistake  of  figures  {u) . 


It  must  be  observed,  that  if  the  testator  expressly  bequeaths 
the  debt  to  his  debtor,  this,  being  no  more  than  a  release  by 
Will,  operates  only  as  a  legacy ;  and  the  debt  is  assets,  there- 
fore, subject  to  the  payment  of  the  testator's  debts  [x). 

"Where  a  legatee  is  indebted  to  the  testator,  the  executor  may 
retain  the  legacy,  either  in  part  or  full  satisfaction  of  the  debt, 
by  way  of  set-off  {y) .  And  it  has  been  held,  that  in  a  suit  by 
a  legatee  to  obtain  payment  of  the  legacy  out  of  the  assets  of  the 
testator,  in  a  due  course  of  administration,  the  executor  may 


(t)  Ex  ^Jrtrfe  Kirk,  Re  Bennett,  5 
C.  D.  800. 

(u)  Robinson  v.  Branshy,  6  Madcl. 
348.  See  also  Re  Aird's  Estate, 
12  C.  D.  291.  This  case  is  stated 
in  the  head  note  to  Re  TayJor^s 
Estate,  22  C.  D.  495,  not  to  have 
been  followed,  but  it  seems  from 
the  j  udgment  of  the  Court  of  Appeal 
that  Re  Taylor^ s  Estate  turned  on  a 
question  of  consti'uction  unaffected 
by  Re  Aird's  Estate.  See  Re  Wood, 
32  C.  D.  517,  i^er  North,  J. 

(.t)  Rider  v.  Wager,  2  P.  Wms. 
331,332;  ante,  pp.  920,  921. 

{y)  Jeffs  V.  Wood,  2  P.  Wms.  130; 
Smith  V.  Smith,  3  Giff.  263.  And 
this  principle  ajjplies  even  in  the 
case  of  a  specific  legatee,  if  the  legacy 
be  represented  by  moneys  in  the 
hands  of  the  executors  :  Re  Taylor, 
[1894]  1  Ch.  671,  post,  p.  1053. 
It  would  seem,  however,  that  this 
is  a  rule  of  administration,  and  it 
is  not  the  application  of  the  ordinary 
rule  of  set-off.  It  may  be  there- 
fore that  this  rule  might  be  applic- 
able as  between  joint  and  several 


debts,  and  in  fact  this  seems  to 
have  been  decided  in  Smith  v. 
Smith,  ubi  supra.  This  case  does 
not  seem  to  have  been  followed  in 
any  reported  case,  but  it  is  cited  in 
Lindley  on  Partnership,  6th  edit. 
p.  204,  in  support  of  the  following 
statement :  "It  has  long  been  held 
that  a  creditor  of  a  firm  is  entitled 
to  obtain  payment  from  the  estate 
of  a  deceased  partner,  even  although 
the  creditor  may  have  taken  as  a 
security  for  his  debt  a  bond  or  cove- 
nant binding  the  jjartners  jointly" ; 
and  at  p.  636,  for  the  further  state- 
ment :  "A  legatee  is  not  entitled  to 
receive,  out  of  the  estate  of  his 
testator,  any  part  of  the  bounty 
intended  for  him  by  the  testator, 
until  the  legatee  has  paid  all  his 
own  obligations  in  the  shape  of 
debts  owing  to  the  testator's  estate." 
So  where  the  legatee  is  a  bankrupt 
member  of  a  firm  indebted  to  the 
testator :  ibid.  So  a  retainer  will 
be  allowed  to  one  executor,  out  of 
a  legacy  to  his  co-executor,  in  re- 
spect of  a  devastavit  by  the  latter : 
Sims  V.  Doughty,  5  Ves.  243. 
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retain  so  much  of  tho  legacy  as  is  sufficient  to  satisfy  a  debt 
due  from  the  legatee  to  the  testator,  although  the  remedy  for 
such  debt  was,  at  the  time  of  the  death  of  the  testator,  barred 
by  the  Statute  of  Limitations  (2). 

It  may  be  observed,  that  the  term  "  set-off  "  is  somewhat 
inaccui'ately  used  in  cases  of  this  kind.  The  proper  use  of  that 
expression  seems  applicable  only  to  tho  mutual  demand  of 
debtor  and  creditor.  A  right  of  this  nature  is  ratlier  a  right  to 
pay  out  of  tho  fund  in  liand,  tlian  a  riglit  to  set-oif.  And  sudi 
right  of  payment  can  only  arise  where  there  is  a  right  to  receive 
the  debt  so  to  be  paid  ;  and  the  legacy  or  fund  so  to  be  applied 
in  payment  of  the  debt  must  be  payable  by  the  person  entitled 
to  receive  the  del)t(r/).     Accordingly,  in  Cherry  y.  Boiilthee  (IS)  ^ 


(2)  Courti inujx.  Williams,  o  Ilarc, 
5:39;  Jlosc\.  Gould,  15  Beav.  189; 
Coates  V.  Coates,  33  Beav.  249; 
CamphcU  v.  Graham,  1  Euss.  &  M. 
453.  See  tlie  remark  of  Knight 
Bruce,  V.-C,  in  Harvey  v.  Palmer, 
4  De  G.  &  Sm.  427.  So  one  of  tlie 
next  of  kin  of  an  intestate  cannot 
share  in  the  intestate's  estate  until 
he  has  paid  the  whole  of  a  debt 
owing  from  him  to  the  estate,  not- 
withstanding that  part  of  such  debt 
is  statute-barred :  Re  CordwelVs 
Estate,  L.  E.  20  Eq.  644.  But  the 
right  of  an  executor  to  retain  or  set 
off  the  share  of  one  of  the  next  of 
kin  in  the  estate  under  a  partial 
intestacy  against  a  debt  owing  by 
him  to  the  estate,  notwithstanding 
that  it  is  barred  by  the  Statute  of 
Limitations,  depends  upon  whether 
there  was  due  from  the  legatee  a 
debt  for  which  but  for  the  Statute 
of  Limitations  he  conld  have  been 
sued:  Re  Wheehr,  [UJ04]  2  Ch.  66. 
Legatees  who  were  also  next  of 
kin  of  the  testator  brought  an 
action  against  the  executor  seeking 
a  revocation  of  the  probate,  but 
failed,  and  were  ordered  to  pay 
the  executor's  costs  of  the  action. 
While  the  action  was  pending  some 
of  the  plaintiffs  assigned  and  others 


mortgaged  their  shares  whether 
under  the  "Will  or  on  an  intestacy. 
Afterwards  the  legatees  commenced 
an  action  against  the  executor  in 
the  Chancery  Division  for  the  ad- 
ministration of  the  estate.  It  was 
held  that  the  executor  was  entitled 
to  set-off  the  costs  in  the  probate 
suit  against  the  legacies,  notwith- 
standing the  assignments  and  in- 
cumbrances: ReKuapman,  18  CD. 
300 ;  cf .  Re  Ilarrald,  53  L.  J.  Ch. 
505. 

(rv)  Cherry  v.  BoriUhee,  4  M.  & 
Cr.  442,  447,  per  Lord  Cottenham  ; 
and  see  Re  Briant,  39  C.  D.  471, 
479;  Re  Akerman,  [1891]  3  Ch. 
212,  219;  Re  Taylor,  [1894]  1  Ch. 
671;  ^e  Watson,  [1896]  1  Ch.  925. 
In  the  case  of  Re  Akerman,  uhi 
supra,  Kekewich,  J.,  says:  "The 
principle  to  be  found  laid  down  in 
Cherry  v.  Boulthee,  uhi  supra,  and 
also  in  Courteuay  v.  Williams,  3 
Hare,  539,  and,  no  doubt,  if  search 
were  made,  in  many  other  cases,  is 
that  a  person  who  owes  an  estate 
money,  that  is  to  say,  who  is  bound 
to  increase  the  general  mass  of  the 
estate  by  a  contribution  of  his  own, 


{l>)  2    Keen,    319;    affirmed    on 
appeal,  4  M.  &  Cr.  442. 
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Thomas  Boultbee  was  indebted  to  Catherine  Boultbee,  his 
sister,  in  the  sum  of  1,878/.  :  He  became  bankrupt,  and  shortly 
after  his  bankruptcy,  Catherine  made  her  Will,  whereby  she 
gave  legacies  of  500/.  and  2,000/.  to  her  executors,  in  trust  to 
pay  the  interest  thereof  (as  to  the  500/.  after  the  decease  of  her 
mother)  to  Thomas  Boultbee  for  his  life,  without  power  of 
anticipation,  and  free  from  his  debts  ;  and  after  his  decease  to 
pay  the  principal  to  such  persons  as  he  should  appoint,  and  in 
default  of  appointment  to  his  executors  and  administrators,  for 
his  and  their  own  use  and  benefit :  The  testatrix  did  not  prove 
her  debt  under  her  brother's  commission  :  He  died  without 
having  obtained  his  certificate,  and  without  having  attempted  to 
make  any  appointment :  Lord  Langdale,  M.  R.,  held  (over- 
ruling the  case  of  Ex  parte  Mann  (c),  before  Sir  J.  Leach),  that 
the  executors  of  the  testatrix  had  no  right  to  set-oS  the  debt 
due  from  Thomas  Boultbee  to  the  testatrix  against  the  legacies, 
but  that  the  assignee  of  Thomas  Boultbee  was  entitled  to  so 
much  of  the  legacies  as  the  assets  were  sufficient  to  pay  :  And 
this  decision  was  confirmed  by  Lord  Cottenham  on  appeal : 
And  his  Lordship  observed,  that  the  bankruptcy  of  the  debtor 
having  taken  place  in  the  lifetime  of  the  testatrix,  her  executors 
never  were  entitled  to  receive  from  the  assignees  more  than  the 
dividends  of  the  debt ;  and  as  the  bankrupt  never  obtained  his 
certificate,  he  was  never  entitled  to  receive  the  legacy  :  conse- 
quently there  never  was  a  time  at  which  the  same  person  was 
entitled  to  receive  the  legacy  and  liable  to  pay  the  entire  debt ; 
and  therefore  the  right  of  retaining  a  sufficient  sum  out  of  the 
legacy  to  pay  the  debt  could  never  have  vested  in  any  one ; 
though  the  assignees  would  have  been  bound  to  allow  the  amount 
of  any  dividend  on  the  debt,  if  it  had  been  proved  {d). — It  will 

cannot  claim  an  aliquot  share  given  properties  specifically  given  without 
to  him  out  of  that  mass,  mthout  first  making  good  what  (if  any- 
first  making  the  contribution  which  thing)  they  owed  to  the  testator's 
completes  it.  Nothing  is  in  truth  estate.  See  2'>ost,  p.  1137,  n.  («), 
retained  by  the  representative  of  See  as  to  the  case  of  a  legatee  who 
the  estate  :  nothing  is  in  strict  Ian-  is  a  debtor  to  the  testator  and  after 
guage  set-off;  but  the  contributor  his  death  goes  bankrupt,  Re  Binns, 
is  paid  by  holding  in  his  hand  a  [1896]  2  Ch.  584. 
part  of  the  mas-,  which,  if  the  mass  (c)  Mont.  &  M'Arth.  210. 
were  completed,  he  would  receive  {d)  Cherry  v.  Boultbee,  4  M.  & 
back,"  p.  219.  Consequently  it  Cr.  442,  448.  These  observations 
was  there  held  that  specific  devisees  were  regarded  by  Shadwell,  V.-C, 
were  respectively   entitled    to  the  in  Bell  v.  Bell,  17  Sim.  127,  as  de- 
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be  seen  that  in  this  case  the  claim  for  tlio  legacy  arose  after  the 
lanknipte)/,  at  a  time  when  the  claim  of  the  testatrix,  in  respect 
of  the  debt  duo  from  the  bankrupt,  was  merely  a  right  of  proof 
against  his  estate  in  the  liands  of  the  assignees  :  And  the 
decision,  therefore,  does  not  apply  to  a  case  where  the  right  to 
receive  and  the  liability  to  pay  both  existed  at  the  time  of  the 
banki'uptcy  {c).  Where,  in  truth,  the  cross  demands  are  es- 
sentially in  different  rights,  it  is  a  general  rule,  of  equity  as  Avell 
as  law,  that  one  of  such  deniauds  cannot  be  applied  in  satisfac- 
tion of  the  other  (unless  the  right  to  do  so  be  conferred  by 
agreement,  express  or  implied,  which  the  Court  has  thought 
itself  justified  in  presuming  from  slight  circumstances  (./) )  : 
Accordingly,  in  Freeman  v.  Lomas  (g),  where  an  executor  and 
trustee  of  a  legacy,  who  was  also  residuary  legatee,  had  become 
a  creditor  of  the  husband  and  administrator  of  the  deceased 
legatee  in  respect  of  debts  incurred  since  he  had  become  her 
administrator  :  it  was  held  by  Turner,  V.-C,  that  as  there  were 
no  circumstances  from  which  an  agreement  to  set-off  the  one 
demand  against  the  other  could  be  presumed,  the  debt  could  not 
be  set-off  against  the  legacy  (though  assets  were  admitted)  : 
because  the  claims  existed  in  different  rights, 
in  a  case  of  It  does  not  seem  necessary  here  to  consider  in  detail,  how  far 

feme  covert  '     the  right  of  sct-off  by  the  executor  extends,  in  case  of  a  legacy 

cisive  of  a  case  where  one  of  the  bankruptcy,  the  Coiu't  will  not 
creditors  of  an  insolvent  died  in-  necessarily  in  every  case  of  a  bank- 
testate,  leaving  the  insolvent  one  rupt  legatee  direct  in  making  its 
of  his  next  of  kin  :  The  debtor  order  that  some  sum  shall  be  de- 
had,  in  the  lifetime  of  the  intestate,  ducted  by  the  executor  on  account 
taken  the  benefit  of  the  Act,  and  of  a  dividend.  It  will  only  do  so 
been  discharged,  having  entered  the  when  it  has  been  ascertained  who 
debt  in  question  in  his  schedule :  are  the  creditors  claiming,  what  is 
and  the  V.-C.  held,  that  the  ad-  the  amount  of  the  assets,  what  the 
ministrators  of  the  creditor  were  costs  of  the  bankruptcy,  and  what 
not  entitled  to  retain  the  debt  out  the  amount  of  the  dividend,  so 
of  the  insolvent's  distributive  share  that  the  amount  to  be  deducted  or 
of  the  creditor's  estate.  Cherry  v.  allowed  can  also  be  ascertained: 
Boulthee  was  twice  followed  by  Re  Hodgson,  9  C.  D.  673,  676. 
Hall,  V.-C,  in  Re  Hodgson,  9  C.  (e)  Lee  v.  Egremont,  5  De  Gr. 
D.  673,  and^e  Orpen,  16  C.  D.  202;  &  Sm.  348,  368.  See  Bousfidd  v. 
cf.,  however,  Re  Watson,  [1896]  1  Lawford,  1  De  G.  J.  &  S.  459;  Re 
Ch.  925,  where  the  legatee  became  Watson,  [1896]  1  Ch.  925. 
bankrupt  o/iffr  the  testator's  death.  (/)  Fretman  v.  Lomas,  9  Hare, 
As  regards  the  retainer  of  anything  109,  114. 
in  respect  of   a  dividend  under  a  («/)  9  Hare,  109. 
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to  a  married  woman,  "with  respect  to  debts  due  from  her  husband  whose  hus- 
to  the  testator,  because  the  result  of   the   Married   Women's  j^ndebted  to 

Property  Act,  1882,  is  that  a  woman  married  after  the  com-  the  testator's 

estate 
mencement  of  that  Act  {h)  will  be  entitled  to  hold  as  her  separate 

property  all  real  and  personal  property  belonging  to  her  at  the 
time  of  marriage,  or  acquired  by  or  devolving  upon  her  after 
marriage  (/),  and  therefore  her  husband  will  have  no  interest  in 
legacies  left  to  her.  Moreover,  a  woman  married  before  the 
commencement  of  the  Act  will  be  entitled  to  all  real  and  personal 
property  as  her  se^jarate  property,  her  title  to  which  accrues 
after  the  commencement  of  the  Act  (A-),  though  not  to  property, 
whether  vested  or  contingent  and  whether  in  reversion  or  re- 
mainder, her  title  to  which  was  acquired  before,  though  it  falls 
into  possession  after,  the  commencement  of  the  Act  (/). 

Generally,  it  may  be  stated  that  the  result  of  the  authorities 
appears  to  be,  that  before  the  Married  Women's  Property  Act, 
1882,  where  a  debt  to  the  estate  of  a  testator  might  be  set-off 
by  the  executors  against  a  legacy  bequeathed  by  the  testator  to 
his  debtor,  such  debt  might  also  be  set-off  against  a  legacy 
bequeathed  by  the  testator  to  the  wife  of  the  debtor,  subject  to 
her  equity  (if  any)  to  a  settlement  out  of  the  legacy  {m). 

In  Harvey  v.  Palmer  (»),  leaseholds  had  been  bequeathed  for 
the  legatee's  personal  support  and  maintenance,  and  to  be 
entirely  free  from  any  claim,  charge  or  demand  of  his  creditors : 
And  Knight  Bruce,  V.-C,  held  that  the  leaseholds  could  not  be 
withheld  from  the  legatee  until  he  paid  a  debt  due  from  him  to 
the  testator  ;  for  that  the  testator  had  expressed  that  which  was 
equivalent  to  a  declaration  of  intention  that  they  should  not  be 
so  withheld  :  And  his  Honour  seemed  to  doubt  whether,  in  any 
case,  where  a  specific  legatee  is  indebted  to  the  testator,  the 
legacy  can  be  withheld  till  the  debt  is  paid  (o).  But  this  doubt 
has  now  been  resolved  by  the  decision  in  lie  Taylor  (p),  where 
Chitty,  J.,  states  the  law  to  be  that  a  specific  legacy  is  no  less 
liable  to  be  set-off  than  a  general,  unless  it  be  a  legacy  of 

(h)  1  Jan.  1883.  Ves.  737  ;   Carr  v.  Taylor,  10  Ves. 

(/)  45  &  46  Vict.  c.  75,  s.  2.  574;  Ex  parte  O'Ferrall,  1  Glyn  & 

(/f)  Ibid.  s.  5.  Jam.  347  ;  Ranking  v.  Barnard,  5 

(/)  Beid  V.  Beid,   31   C.  D.  402  ;  Madd.  32;  Be  Briant,  39  C.  D.  471. 

and  ante,  p.  573,  note  (n).  (ii)  4  De  G.  &  Sm.  425. 

(m)  McMaliouY.  BurchelljO^axe,  (o)  See  ante,  p.  1050,  note  («). 

325  :  M'Cormick  v.  Garnett,  2  Sm.  {p)  [1894]  1  Ch.  671,  ante,  p.  1049, 

&  G-.  37 ;  EJihanh  v.  MontoJieu,  5  note  (y). 
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cliattels  real  or  of  a  specific  eliattel,  in  whioli  cases  tlio  legacy 
and  the  debt  cannot  bo  measured  one  against  the  other. 

2.   The  effect  of  appointing  a  Debtor  to  he  Executor. 

It  A\ill  bo  convenient  to  consider  this  subject,  first,  as  to  the 
efTect  at  common  law,  of  the  testator's  appointing  his  debtor 
to  be  his  executor  ;  and  then  as  to  the  effect  in  equity. 
At  commou  Inasmuch  as  the  rules  of  equity,  where  before  the  Judicature 

Acts  there  Avas  any  conflict  between  them  and  the  rules  of 
common  law,  prevail  {q),  the  effect  at  common  law  of  the 
appointment  by  a  testator  of  his  debtor  to  be  his  executor  does 
not  require  to  be  stated  at  length.  Grenerally  it  may  be  stated 
that  an  appointment  by  the  testator  of  his  debtor,  whether  he 
was  a  sole  debtor  or  one  of  several  joint  debtors,  or  even  one  of 
joint  and  several  debtors,  his  executor,  operated  as  a  release  or 
extinguishment  of  the  debt :  The  principle  being  that  a  debt  is 
merely  a  right  to  recover  the  amount  by  way  of  action,  and  as 
an  executor  could  not  maintain  an  action  against  himself,  his 
appointment  by  the  creditor  to  that  office  suspended  the  action 
for  the  debt :  And  where  a  personal  action  is  once  supended  by 
the  voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever  gone 
and  discharged.  Thus  if  the  obligee  of  a  bond  makes  the 
obligor  his  executor,  this  amounts  at  law  to  a  release  of  the 
debt  (r). 

Nor  is  the  case  varied  by  the  executor  dying  without  having 
either  proved  the  Will  or  administered  (.s) ,  for  in  such  a  case  also 
the  debt  is  extinguished  and  the  administrator  cum  tedamento 
annexo  can  bring  no  action  for  it.  There  seems  to  be  some 
doubt  whether  the  debt  of  a  sole  executor  who  does  not  ad- 
minister and  refuses  probate  was  at  common  law  released  (f)  : 
but  the  debt  of  one  of  several  executors  who  refused  was 
released  if  the  others  administered  [u),  for  he  must  have  been 
made  a  co-plaintiff  in  all  actions  by  the  other  executors.  Since 
the  passing  of  20  &  21  Yict.  c.  77,  s.  79,  which  enacts  that  the 

(r/)  Judic.     Act,     1873,     s.     25,  it)   Wanl-ford     v.     Wanl-ford,     1 

sub-s.  11.     See  ^:ie/- Lord  Cairns  in  Salk.   307.     See  contra,   Ahram  v. 

Pw(7^  V.  ^eaiA,  7  App.  Cas.  237.  Cunningham,    2   Ventr.    303;    and 

(r)  Needham's  Case,  8  Co.  136,  a.  Butler's  notes  to  Co.  Lit.  264,  b. 

(s)  Wanhford    v.     Wank  ford,     1  ((f)  1  Salk.   308 ;    Bac.   Abr.  tit. 

Salk.  299;    Wentw.  Off.  Ex.  c.  2  Exors.   (A.)  10;  note  to   Cahell  v. 

(Utb  edit.);    Com.    Dig.   Admon.  Vaughan,  1  Saund.  291. 
(B.  5). 
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rights  of  an  executor  renouncing  probate  are  to  cease  as  if  he 
had  not  been  named  an  executor  in  the  Will,  it  would  seem  as 
if  the  debt  of  a  renouncing  executor  is  not  released.  The  mere 
fact  of  an  executor  not  proving  does  not  seem  to  prevent  the 
debt  being  released.  At  all  events  an  opportunity  would  be 
given  him  to  come  in  and  prove  {x). 

It  must,  however,  be  observed,  that,  as  between  the  debtor 
executor  and  the  creditors  of  the  testator,  this  doctrine  was 
applicable  only  in  cases  where  there  were  assets  sufficient  to 
satisfy  the  testator's  debts  {y)  :  For  it  would  be  unfair  to 
defraud  the  creditors  of  their  just  debts  by  a  release  which  is 
absolutely  voluntary  [z)  ;  And  therefore  the  debt  due  from  the 
executor  was  considered,  on  their  behalf,  as  assets  in  his  hands  («) : 
Accordingly  it  was  said  by  Lord  Holt  ib),  that  when  the  obligee 
makes  the  obligor  his  executor,  the  debt  is  assets,  and  the 
making  him  executor  does  not  amount  to  a  legacy,  but  to  pay- 
ment and  release :  And  that  if  H.  be  bound  to  J.  S.  in  a  bond 
of  100/.,  and  then  J.  S.  makes  H.  his  executor,  H.  has  actually 
received  so  much  money,  and  is  answerable  for  it;  and  if  he 
does  not  administer  so  much,  it  is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is 
appointed  executor,  the  suspension  of  the  remedy  is  the  votun- 
tavij  act  of  the  creditor,  and  therefore  the  action  was  for  ever 
gone :  But  the  effect  was  different,  where  the  remedy  is  sus- 
pended hy  the  act  of  law  {c)  :  Thus,  if  administration  of  the  Debtor 
effects  of  a  creditor  were  committed  to  the  debtor,  this,  being  by  admSrator. 
act  of  law,  was  held  to  be  only  a  temporary  privation  of  the 
remedy  (d) :  Therefore,  if  the  obligor  of  a  bond  took  out  ad- 
ministra.tion  to  the  obligee,  and  died,  the  administrator  de  bonis 

{x)  Be   Applehee,    [1891]    3    Ch.  v.  Wanhford,  1  Salk.  305,  by  Holt, 

422.  C.  J.     The  author  of  "  The  Office 

{y)  Bac.  Abr.  Exors.  (A.)  10.  of  an  Executor  "  seems   to  be   of 

(2)2   Black.    Com.    512:    If  the  opinion  that  the  debt  will  be  assets 

testator,  says  Lord  Talbot,  in i)rciefM  in  equity  only  :  Ch.  2,  pp.  73,  74, 

V.   Selwyn,    Cas.  temp.  Talb.    241,  14th  edit. 
242,  had  expressly  given  it  away,  „v   ^  ^^^^^  ^^^^ 

even  that  could  not  have  screened 
it  from  debts.  (0   Wanhford    v.     Wanl-ford,     1 

(a)  Holliday  v.  Boas,  1  EoU.  Abr.  Salk.  303,  by  PoweU,  J. 
920,     921;     Exors.    (G.)    pi.     13;  ('0  Wentw.  Off.  Ex.  Ch.  2.  p.  76, 

Woodward  v.  Lord  Darcy,  Plowd.  14th  edit.  ;  Needham's   Case,  8  Co. 

186 ;  Dorchester  v.  Webb,  Cro.  Car.  136,  a ;   Wanl-ford  v.  Wanl-furd,  1 

373 ;  Touchst.  497,  498  ;   Ward^ford  Salk.  306,  by  Holt,  C.  J. 
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non  of  tlio  obligee  might  maintain  an  action  for  such  ch.'ht  against 
the  executor  of  the  obligor  (r) .  Again,  if  the  executrix  of  the 
obligee  married  the  obligor,  such  marriage  was  no  release  of  the 
debt ;  for  the  testator  had  done  no  act  to  discharge  it  (/)  :  Con- 
sequently the  remedy  was  merely  suspended  by  the  legal  effect 
of  the  coverture ;  and,  on  her  dcatli,  the  administrator  dc  bonis 
von  was  entitled  to  that  debt,  as  well  as  to  any  others  out- 
standing {g)  :  But  if  the  obligee  made  the  wife  of  the  obligor 
his  executrix,  this  operated  as  a  release  [Jt).  It  is  a  general  rule 
of  law  that  an  obligation  in  which  the  husband  is  obligor  and  the 
wife  obligee  is  destroyed  by  the  marriage.  But  there  are  excep- 
tions to  this  rule  in  favour  of  third  parties.  Thus,  where  the 
wife  is  entitled  to  the  bond  as  legal  personal  representative,  and 
the  extinguishment  of  the  obligation  would  prejudice  creditors 
or  legatees,  it  will  not  take  place.  But  where  the  wife,  besides 
being  personal  representative,  is  residuary  legatee,  and  it  is 
shown  that  the  debts  and  legacies  have  been  paid,  there,  the 
reason  for  the  exception  ceasing,  the  exception  ceases  (/). 

It  was  decided  in  Caweth  v.  Phillips  (A-),  that  making  a  debtor 
executor  durante  minora  cetate  of  another  person  does  not  dis- 
charge the  debt ;  on  the  ground  that  the  debtor  is  only  executor 
in  trust  for  the  other  during  his  minority. 

It  may  also  be  proper  in  this  place  to  mention  the  case  of 
Stapleton  v.  Tru clock  (/)  :  There  the  testator  made  B.  and  C.  his 
executors,  and  added,  "  I  Will  that  C.  shall  pay  to  my  other 
executor  all  such  debts  as  he  oweth  me,  before  he  shall  meddle 
with  anything  of  this  my  Will,  or  take  any  advantage  of  this 
my  Will  for  the  discharge  of  the  same  debts,  for  that  I  have 
made  him  one  of  my  executors  :  "  And  it  was  held  that  C.  could 
not  administer,  or  be  executor,  before  he  paid  the  debts. 
In  equity.  The  effect  in  equity  (m) ,  of  the  appointment  of  a  debtor  to 

the  office  of  executor,  is,  as  there  has  already  been  occasion  to 
state,  that  the  debt  due  from  the  debtor  executor  is  considered 
to  have  been  paid  to  him  by  himself ;  and  upon  this  supposition 
it  is  an  established  rule  in  equity  that  the  executor  shall  be 

(e)  Lockier  v.  Smith,   1  Sid.  79 ;  306,  by  Holt,  C.  J. ;  Toller,  349. 

Hudson  V.  Hudson,  1  Atk.  461.  (h)  Fryer  v.  GiJdridge,  Hob.  10. 

(/)iV('prZ/iam's  Cose,  8  Co.  136,  a;  (/)  Re  Price,   11  C.  D.    IG3,  per 

Co.  Litt.  264,  h;  Wanhford\.  Wanl'-  Jessel,  M.  E. 

ford,  1  Salk.  306,  by  Holt,  C.  J.  (A)  1  Lord  EajTH.  605. 

(g)  Crosman's  Case,  1  Leon.  320;  (0  3  Leon.  2,  pi.  6. 

Wankford    v.    Wavkford,    1    Salk.  (??!-)  See  ante,  p.  1054. 
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accountable  for  the  amount  of  his  debt  as  assets  (??)  :  And  it 
would  seem  to  be  now  clearly  settled,  that  the  debt  is  general 
assets,  not  only  for  the  payment  of  the  testator's  debts,  but  also 
of  his  legacies  (o).  And  if  the  debt  were  a  specialty  debt,  it 
would  have  remained  so,  and  would  have  retained  its  priority 
as  against  the  estate  of  the  executor,  in  the  event  of  his  death, 
as  though  a  stranger  had  been  appointed  executor  (/>). 

There  are,  indeed,  some  authorities  for  considering  the  ap- 
pointment in  the  light  of  a  specific  legacy  to  the  debtor  for  the 
purpose  of  discharging  the  debt,  and  that,  therefore,  although, 
like  all  other  legacies,  it  is  not  to  be  paid  or  retained  till  the  debts 
are  satisfied,  yet  the  executor  has  a  right  to  it  exclusive  of  the 
.other  legatees  [cj)  :  And  Lord  Talbot,  in  Brown  v.  Sehci/n  (r), 
speaks  of  the  question  as  being  at  that  time  unsettled,  whether 
such  a  debt  was  assets  to  pay  legacies  in  general,  though  he 
inclines  to  be  of  opinion  in  the  affirmative.  However,  Lord 
Thurlow,  in  Carey  v.  Goodinge  (•§),  and  Sir  William  Grant,  in 
Berry  v.  Tlnher  (f),  treat  the  point  as  perfectly  settled,  that  the 
appointment  of  a  debtor  to  be  executor  is  no  more  than  a 
parting  with  the  action,  and  that  a  trust  is  accordingly  raised 
in  equity,  not  only  for  a  residuary  legatee  (ii),  but  even  for  a 
next  of  kin  [x). 


{n)  See  the  judgment  of  Lord 
Tenterden  in  Freakley  v.  Fox,  9 
B.  &  C.  134.  In  Ingle  v.  Richards, 
28  Beav.  366,  a  testator  died  in 
1842,  having  appointed  T.  E.  and 
others  his  executors:  T.  E.,  who 
owed  the  testator  300?.  on  his  pro- 
missory note,  did  not  prove  the 
"Will  till  1855  :  And  it  was  held  by 
Eomilly,  M.  E.,  that  he  could  not 
then  set  up  the  Statute  of  Limita- 
tions in  respect  of  the  debt ;  that 
the  act  of  proving  had  relation  to 
the  testator's  death ;  and  that  he 
must  be  considered  as  having  the 
300/.  in  his  hands  as  assets  and  be 
charged  therewith,  -with  interest, 
from  1855. 

(o)  Flud  V.  Rumcey,  Yelv.  160 
Phillips  V.  Phillips,  2  Freem,  1 1 
Errington  v.  Evans,  2  Dick.  456 
Carey  v.  Ooodinge,  3  Bro.  C.  C 
111;  Berry  v.  Usher,  11  Ves.  90 
Simmons  \.  Guiteridge,  13  Ves.  264 

W.E. VOL.  I. 


-lpgOvA.br.  Exors.  (A.)  10  ;  Re  Price, 
500  ;    i.  163.     See  also  In  the  goods 
of  Boddington,  6  Notes  of  Cas.  18; 
Tomlin  v.  Tomlin,  1  Hare,  247. 
J^p)  Turner  v.  Cox,  8  Moo.  P.  C. 

{q)  Co.  Lit.  264,  b,  note  (1),  by 
Butler;  2  Black.  Com.  512  ;  Toller, 
349 :  But  Lord  Holt,  in  Wankford 
V.  Wankford,  1  Salk.  306,  denies 
that  the  making  a  debtor  executor 
amounts  to  a  legacy :  And  even  if 
it  did,  it  should  seem  that  he  would 
have  no  right  of  retainer  against 
other  specific  legatees.  See  ^^osi, 
p.  1087. 

(r)  Cas.  temp.  Talb.  242. 

(s)  3  Bro.  C.  C.  111. 

(t)  11  Ves.  90. 

(u)  Brown  v.  Selwyn,  Cas.  temp, 
Talb.  240. 

(x)  Carey  y.  Goodinge,  3  Bro.  C. 
C.  110. 
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Tlie  appointment  of  a  debtor  as  executor  will  operate  even 
in  equity  as  a  release  of  the  debt  if  the  rights  of  creditors  are 
not  iuterforcd  with,  and  there  is  evidence  to  sliow  the  inten- 
tion of  the  testator  to  release  the  debt  by  the  ap})ointment, 
because,  there  being  a  legal  act  which  released  the  obligation, 
there  is  in  such  case  no  equity  against  the  debtor  to  deprive 
him  of  the  benefit  {ij). 

3.   Of  the  effect  of  appoint 'ni a  a  Creditor  to  Jje  Executor. 

There  has  already  been  occasion  to  consider  the  privilege 
enjoyed  by  a  creditor,  who  is  appointed  to  the  office  of  exe- 
cutor, of  retaining  for  his  own  debt  out  of  tlie  assets,  in 
priority  to  all  other  creditors  of  equal  degree  (;;)  :  But  it 
remains  further  to  investigate  how  far  that  appointment  and 
the  consequent  privilege  operate  as  an  extinguishment  of  the 
claim  of  the  executor. 
Where  If  a  debtor  makes  his  creditor,  or  the  executor  of  his  creditor, 

crGditor  is 

sole  execu-  his  sole  executor,  this  alone  is  no  extinguishment  of  the  debt, 
though  there  be  the  same  hand  to  receive  and  pay :  Yet  ?/  the 
executor  has  assets  of  tlie  debtor,  it  is  an  extinguishment ;  because 
then  it  is  within  the  rule  that  the  person  who  is  to  receive  the 
money  is  the  person  whr  ^^-^  i-ht  to  pay  it :  But  if  he  has  no 
assets,  then  he  is  not  thPgj.^  ^^^  +who  ought  to  pay,  though  he  is 
the  person  that  is  to  reoe:.'.v  '^  {a)  :  The  debt,  in  other  words,  is 
not  extinct,  unless  upon  a  supposition  that  the  executor  has 
assets,  which  he  may  retain  to  x)ay  himself  (b). 

(y)  Strong  v.  Bhd,  L.  E.  18  Eq.  add  to  the  Will,  but  merely  to 
315.  See  also  per  Byvne,  J.,  in  Re  negative  an  equity  in  favour  of 
Griffin,  [1899]  1  Ch.  408,  412;  and  the  residuary  legatee  arising  on  a 
Be  'A2-)phhee,  [1891]  3  Ch.  422,  in  presumption.  In  Re.  Hyslop,  [1894] 
whicli  Strong  v.  Bird  was  followed,  3  Ch.  522,  North,  J.,  held  that  a 
and  in  which  Stirling,  J.,  discusses  letter  of  instructions  to  an  executor 
the  admissibility  of  evidence  to  debtor  not  communicated  to  him 
prove  (a)  the  intention  of  the  tes-  during  the  life  of  the  testator,  nor 
tator  to  release  the  executor  by  properly  executed  as  a  Will,  was 
means  of  his  appointment ;  (b)  the  inadmissible  as  evidence  of  the  can- 
intention  in  testator's  lifetime  to  cellation  of  the  debt, 
forgive  the  debt ;  (c)  the  cii-cum-  (2)  See  ante,  pp.  785  et  seq. 
stances  rendering  it  inequitable  for  («)  Woodivard  v.  Lord  Darcy, 
the  residuary  legatee  to  refuse  to  Plowd.  185  ;  Fryer  v.  Oildridge, 
give  effect  to  the  intention  of  the  Hob.  10 ;  Cock  v.  Cross,  2  Lev.  73 ; 
testator  as  proved.  The  evidence  Wankfordv.  Wankford,lS£i]k.S05, 
would  seem  admissible  on  the  by  Holt,  C.  J. 
ground  that  it  is  not  to  alter  or  {h)  By  Powell,  J.,  in  Wankford 
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Therefore,  if  the  obligor  made  the  obligee  his  executor,  and  he 
had  no  assets,  he  might  sue  the  heir,  if  the  heir  was  bound  (c)  : 
But  it  is  said,  that  if  he  pay  himself  any  part  of  his  debt  by 
retaining  out  of  the  assets,  he  cannot  sue  the  heir  for  the  residue; 
for  he  cannot  apportion  his  debt,  but  he  ought  to  retain  goods 
for  the  whole,  or  have  an  action  for  the  whole  against  the  heir  [d). 

The  law  is  the  same,  if  one  of  several  joint  and  several  debtors  where  one  of 

ft  p  VAT' 13,1 

makes  their  common  creditor  his  sole  executor :    Therefore  if  debtors  makes 
such  executor  has  assets,  the  debt  is  extinct,  and  he  cannot  sue  *^®  creditor 

.  executor : 

the  other  debtor  ;  for  the  having  assets  amounts  to  payment  {e) . 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints  where  a 
his    creditor   to   be   one   of   several   executors,    if  the   creditor  ^^^e  of°several 
administers  (/)  :  But  if  the  creditor  neither  proves  the  Will,  executors, 
nor  acts  as  executor,  he  may  bring  an  action  against  the  other 
executor  (</)  ;  nor  is  it  necessary,  to  enable  him  so  to  do,  that 
he  should  renounce  in  the  Court  of  Probate  {h).     So  if  the 
debtor  makes  the  creditor  and  another  his  executors,  and  the 
creditor  does  not  administer,  but  dies,  his  executor  shall  have  an 
action  against  the  surviving  executor  [i). 

It  may  be  proper,  in  this  place,  to  mention  the  case  of  Ashley  Action  bj 


V.  Wanl:/ord,  1  Salk.  304.  Accord- 
ingly, where  a  promissory  note 
was,  at  maturity,  in  the  hands  of 
the  payee,  who  was  one  of  the  two 
executors  of  the  drawer,  and  it  we  s 
afterwards  endorsed  by  the  payee 
to  the  plaintiff,  who,  as  endorsee, 
sued  the  payee  and  his  co-executor 
as  the  executors  of  the  drawer ; 
and  they  pleaded  the  facts  above 
stated,  alleging  also  that  the  payee 
had  assets  of  the  testator  before  the 
endorsement ;  it  was  held,  that  the 
allegation  as  to  the  payee  having 
assets  was  material,  for  otherwise 
the  debt  was  not  gone,  and  the  in- 
strument was  still  negotiable :  It 
was  further  held  that  the  allega- 
tion must  be  taken  to  mean  legal 
assets  presently  available ;  and, 
therefore,  it  was  not  sustained  by 
proof  that  the  testator  had  devised 
to  the  payee  a  house  charged  with 
a  sum  of  money,  payable  within 
twelve  months  after  his  death,   to 


^Hed  in  payment  of  debts  and 
legacies  :  Loive  v.  Peskett,  16  C.  B. 
500  ;  Richards  v.  Moloney,  2  Ir. 
Ch.  1. 

(c)  1  j^oU.  Abr.  940,  (M.)  pi.  5 ; 
Pidgeon  \.  Pitts,  2  Show.  401 ,  pi.  273  ; 
Waiikfvrd  V.  Wanhfurd,  1  Salk.  304, 
by  Powell,  J. ;  Co.  Lit.  264,  h,  note 
by  Butler. 

{d)  Woodward  v.  Lord  Dcm-cy, 
Plowd.  185,  186 ;  Wentw.  Off.  Ex. 
78,  14th  edit. 

(e)  WanhfordY.  Wanl/ord,  1  Salk. 
305,  by  Holt,  C.  J. ;  and  Locke  v. 
Crosse,  cited  by  Holt,  C.  J. 

(/)  Woodward  y.  Lord  Barcy, 
Plowd.  184;  Dorchester  v.  Wehh, 
Cro.  Car.  372. 

{(j)  Dorchester  v.  Wehh,  W.  Jones, 
345. 

(A)  Ruivlinson  v.  Shaiu,  3  T.  R. 
557. 

(/)  Woodward  v.  Lord  Darcy, 
Plowd.  184. 
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V.  Childers  (/r)  :  There  a  man  died  intestate,  and  a  stranger 
possessed  himself  of  the  intestate's  goods  :  Afterwards  letters  of 
administration  were  granted  to  a  creditor  of  the  intestate,  who 
brought  an  action  for  the  debt  duo  to  him  by  the  intestate, 
against  the  stranger,  as  executor  of  his  own  wrong :  The 
question  was,  whether  the  creditor,  by  taking  the  letters  of 
administration,  had  not  suspended  his  action  for  the  time  he 
continued  to  be  administrator :  And  Twisden,  J.,  held  that  he 
had :  But  the  rest  of  the  Court  held,  that,  as  there  was  an 
averment  by  the  plaintiff  that  he  had  no  assets  to  satisfy  his 
debt,  the  action  was  not  suspended,  but  was  sustainable  ;  for  the 
reason  why  the  creditor's  taking  out  administration  is  said  to 
suspend  or  extinguish  the  action  is  on  supposition  of  assets. 


(A)  1  Roll.  Abr.  940,  Extinguishment,  (M.)  pi.  5. 
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